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PART  TWO 
FORMS  OF  INSTRUCTIONS 


CHAPTER  XXXIX 
ABDUCTION 

A.     Criminal  Prosecution 

§  540.  Elements  of  offense. 
540(1).  Kentucky. 
540(2).  Missouri. 

541.  Custody  from  which  female  taken. 

541(1).  California. 
541(2).  Michigan. 
541(3).  Missouri. 

542.  What  constitutes  taking,  enticement,  or  detention. 

542(1).  Kansas. 
542(2).  Kentucky. 
542(3).  Michigan. 
542(4).  Missouri. 

543.  Character  of  cohabitation — What  is  marriage. 

544.  Clandestine  marriage. 

545.  What  constitutes  concubinage  and  duration  of  cohabitation. 

545(1).  Kansas. 
545(2).  Missouri. 

546.  Use  of  force  or  persuasion. 

546(1).  Georgia. 
546(2).  Kansas. 
546(3).  Mississippi. 
546(4).  Missouri. 
546(5).  North  Carolina. 

547.  Placing  in  custody  by  defendant. 

548.  Elfect  of  want  of  chastity  of  female. 

548(1).  Missouri. 
548(2).  Tennessee. 

549.  Place  to  which  abducted  female  taken  and  length  of  absence. 

550.  Ignorance  of  age  of  complaining  witness. 

551.  Presumption  as  to  chastity  of  prosecuting  witness. 

B.     Civil  Liability 

552.  Right  of  parent  to  sue. 

553.  Use  of  force  as  element  of  cause  of  action. 

554.  Defense  of  lack  of  chastity. 

See,  also,  Seduction ;   Rape. 

A.     Criminal  Prosecution 

§  540.     Elements  of  offense 
§  540(1).     Kentucky 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant, ,  in  this 
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county  and  before  the  finding  of  this  indictment,  unlawfully  and 

willfully  took  and  detained  the  prosecuting-  witness, ,  against 

her  will  and  consent,  with  the  intent  to  have  carnal  knowledge  of 
her  himself,  then  and  in  that  event  the  jury  will  find  the  defend- 
ant guilty.^ 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  the  defendant,  ,  in  

county, ,  state  of ,  before ,  did  unlawfully,  will- 
fully and  feloniously  take  and  detain ,  a  female,  and  not  the 

wife  of  him  the  said  ,  against  her  will,  with  intent  to  have 

carnal  knowledge  with  her,  they  should  find  the  defendant  guilty 
and  fix  his  punishment  at  confinement  in  the  state  penitentiary  for 

a  period  of  time  not  less  than nor  more  than  years, 

in  their  discretion. 

If  upon  the  entire  case  the  jury  have  a  reasonable  doubt  of  the 
defendant  having  been  proven  guilty  from  the  evidence,  they  should 
find  him  not  guilty.^    . 

§  540(2).    Missouri 

You  are  instructed  that  by  the  word  "concubinage,"  as  used  in 
the  information  and  in  these  instructions,  is  meant  the  act  or 
practice  of  a  man  cohabiting  in  sexual  intercourse  with  a  woman — • 
a  female  with  whom  he  is  not  married.  If  the  jury  believe  and 
find  from  the  evidence  that  the  defendant, ,  did  take  the  pros- 
ecuting witness,  ,  from  her  father,  and  that  she  was  at  the 

time  a  female  under  the  age  of  years,  for  the  purpose  of 

cohabiting  with  her  in  sexual  intercourse  for  any  length  of  time 
for  more  than  one  single  act  of  sexual  intercourse,  then  the  de- 
fendant is  guilty  of  the  crime  charged  in  the  information.     If  you 

find  that  the  defendant  did  not  so  take  the  said  from  her 

father,  or  did  not  take  her  for  the  purpose  or  with  the  intent  to 
practice  sexual  intercourse  with  her,  as  explained  in  these  in- 
structions, or  if  you  find  that  said  was  at  the  time  

years  of  age,  or  over,  then  the  defendant  is  not  guilty  of  the  crime' 
charged,  and  you  will  so  find.  * 

§  541.     Custody  from  which  female  taken 

g  541(1).    California 

The  court  instructs  the  jury  that,  within  the  meaning  of  the  stat- 
ute, a  girl  may  be  in  the  custody  of  a  person  having  the  legal 

1  Black  V.  Commonwealth,  156  S.  3  state  v.  Baldwiu,  113  S.  W.  1123. 
W.  1043,  154  Ky.  144.                                      214  Mo.  290. 

2  Smith  V.  Commonwealth,  127   S. 
W.  790. 
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charge  of  her  person,  although  she  is  absent  from  him  with  his 
consent  in  the  care  of  another  for  some  proper  purpose,  and  that 
if  you  believe  from  the  evidence  that  the  complaining  witness  had 
been  temporarily  committed  to  the  care  of  the  defendant  by  her 
legal  guardian  for  a  proper  purpose,  and  that  he  subsequently 
conceived  the  intent  to  use  the  girl  for  a  purpose  prohibited  by  the 
statute,  and  interposed  his  will  between  her  and  her  guardian 
in  order  to  accomplish  such  prohibited  purpose,  he  took  her  from 
such  guardian  for  that  purpose.* 

§  541(2).     Michigan 

The  court  instructs  the  jury  that  the  letters  of  guardianship  did 
not  make  B.  guardian  of  the  girl's  person,  but  that  they  are  prop- 
erly in  the  case  for  the  bearing  they  may  have  on  the  actual  cus- 
tody. The  court  further  instructs  the  jury  that  the  parent  having 
a  right  to  the  custody  of  a  child  may  delegate  the  authority;  that 
this  right  is  primarily  in  the  father,  but  in  his  absence  belongs  to 
the  mother,  who  may  if  she  see  fit  give  the  custody  to  a  third 
person  for  a  longer  or  shorter  period,  resuming  the  control  at  will ; 
that  it  was  not  necessary  in  this  case  that  B.'s  right  should  be  of 
that  character  that  the  mother  would  be  precluded  from  resuming 
her  control ;  it  was  enough  if,  while  the  girl  lived  at  B.'s,  the 
mother  had  consented  to  his  exercising  the  same  control  over  her 
in  respect  to  her  liberty  that  the  mother  herself  could  exercise  for 
the  time  being.  If  she  had  done  so  and  had  not  revoked  that  per- 
mission, then  B.  had  that  right  to  the  custody  and  control  which 
in  contemplation  of  law  amounts  to  a  legal  charge  of  the  girl.^ 

§  541(3).     Missouri 

The  court  instructs  the  jury  that,  if  you  believe  and  find  from 

the  evidence  that  was  the  daughter  of  ,  and   that 

she  was  under  the  age  of  years,  and  if  you  further  find 

that  she  was  in  the  habit  of  working  out  as  a  domestic  serv- 
ant, and  had  so  worked  out  a  number  of  places  during  the  past 
year,  and  that  when  out  of  work  she  made  her  home  with  her 

father,  and  if  you  further  find  that  during  the  fall  of  she 

came  to  the  city  of  ,  to  the  home  of  her  uncle,  and  that 

her  coming  to  was  with  the  consent  of  her  father,  and 

that  she  was  under  the  control  of  her  father  while  in  ,  and 

if  you  find  that  the  defendant  took  her  from  her  uncle's  house  in 

to  the  city  of  ,  for  the  purpose  of  concubinage,  or 

that  she  went  to  ,  by  reason  of  an  agreement  with  the  de- 

4  People  V.  Lewis,   75  P.  1S9,   141  s  People  v.  Carrier,  9  N.  W.  487,  46 

Cal.  543.  Mich.  442. 
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fendant,  or  by  reason  of  inducements  held  out  by  the  defendant, 
then  you  should  find  the  defendant  guilty,  if  you  believe  he  in- 
duced her  to  go  for  the  purpose  of  concubinage.  ® 

§  542.     What  constitutes  taking,  enticement,  or  detention 
§  542(t).     Kansas 

The  court  instructs  the  jury  that,  in  order  to  constitute  a  tak- 
ing by  the  defendant  under  the  law,  it  is  not  necessary  that  the 
defendant  should  have  used  an)^  force,  or  have  exercised  any  physi- 
cal control  over  the  girl  in  taking  her  away,  or  have  been  per- 
sonall}^  with  her  at  the  time  of  her  leaving,  or  have  gone  in  per- 
son with  her.  It  is  sufficient  if  he  procured  or  caused  her  to  go 
away  by  any  persuasion,  enticement,  or  inducement  offered,  exer- 
cised, or  held  out  by  him  to  the  girl,  or  by  furnishing  her  the  means 
or  money  with  which  to  go  away.  It  is  not  necessary  that  the 
persuasion,  enticement,  or  inducement  should  have  been  made  or 
ofifered,  or  the  money  or  means  furnished,  at  the  time  of  the  girl's 
leaving;  but  if  the  defendant,  for  the  purposes  charged,  persuaded, 
or  enticed,  or  ofifered  inducements  to  the  girl  to  leave  her  father 
and  mother,  and  furnished  her  means  with  which  to  go  away, 
and  she  did  not  go  away  at  that  time,  but  went  away  at  a  subse- 
quent time,  and  such  going  away  was  caused  by,  and  was  the  re- 
sult of,  the  persuasion,  enticement,  or  inducements  offered,  or 
money  or  means  furnished,  by  the  defendant,  such  facts  would 
show  a  taking  within  the  meaning  of  the  law. ' 

§  542(2).     Kentucky 

The  court  instructs  the  jury  that  if  thc)^  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant  laid  his  hands 

upon  or  took  hold  of  said  against  her  will  and  consent, 

and  with  the  intent  to  have  carnal  knowledge  of  her  himself,  this 
would  be  a  taking  and  detaining  in  the  meaning  of  the  instruc- 
tions. * 

You  are  instructed  that  the  application  of  physical  force  by  a 
man  to  the  person  of  a  woman  with  the  intent,  on  the  part  of  the 
man,  to  prevent  free  locomotion  on  the  part  of  the  woman,  is 
a  detention  of  such  woman  by  such  man  if  such  application  of 
force  is  sufficient  to,  and  does  in  fact,  prevent  to  any  extent  the 
power  of  free  locomotion  in  such  woman,  and  does  to  any  extent 

6  state  V.  Jones,  90  S.  W,  465,  191  s  Black   v.   Commonwealth,   15G   S. 

Mo.  653.  W.  1043,  154  Ky.  144. 

^  State  V.  Bussey,  50  P.  891,  58  Kan. 
679. 
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prevent  her  from  going  to  or  being  wherever  she  wishes  to  go 
or  to  be.  And,  if  there  is  such  detention  against  the  will  and  with- 
out the  consent  of  the  woman  upon  whom  such  detention  is  ex- 
ercised, and  if  such  detention  is  willfully  and  intentionally  exer- 
cised by  the  man  for  the  purpose  of  having  sexual  intercourse  with 
the  woman  against  the  will  of  the  woman,  and  if  the  man  be  not 
the  husband  of  the  woman,  such  detention  is  an  unlawful  deten- 
tion within  the  meaning  of  the  law.  ^ 

§  542(3).     Michigan 

The  court  instructs  the  jury  that,  before  you  can  convict  the  de- 
fendant, you  must  be  satisfied  beyond  a  reasonable  doubt  that  he 

enticed  the  girl,  ,  away,  such  enticement,  if  there  was  any, 

may  have  been  done  by  open  solicitation  to  go  for  one  purpose  or 
for  another  purpose.  It  may  have  been  done  by  designedly  por- 
traying to  her  her  situation,  and  the  result  of  going  back  to  Mr. 

,  or  the  place  from  which  she  came,  in.  such  a  light  as  to  lead 

her  to  go  to  escape  a  return.  If  this  were  done  with  the  design  of 
getting  her  to  go,  it  is  an  enticing  although  the  defendant  may  not 
have  asked  her  to  go,  and  apparently  only  consented  to  go  with 
her ;  but  if  he  had  no  design  to  get  her  to  go  away,  and  did  nothing 
to  bring  about  such  an  end,  it  would  not  be  an  enticing,  and  the 
defendant  could  not  be  convicted.  ^^ 

§  542(4).     Missouri. 

In  the  case  of  State  v.  Corrigan,  171  S.  W.  51,  262  Mo.  195,  the 
court  adopted  the  instruction  given  in  State  v.  Bussey,  50  Pac. 
891,  58  Kan.  679.    See  §  542  (1). 

§  543.     Character  of  cohabitation — What  is  marriage 

The  court  instructs  the  jury  that  marriage  is  the  civil  status  of 
one  man  and  one  woman  capable  of  contracting,  united  by  contract 
and  mutual  consent  for  life,  for  the  discharge  to  each  other  and 
to  the  community  of  the  duties  legally  incumbent  on  those  whose 
association  is  founded  on  the  distinction  of  sex.  If  the  jury  be- 
lieve that  the  parties  and  did  not  intend  to  enter 

into  the  agreement  of  matrimony,  but  simply  agreed  to  abide  to- 
gether for  the  purpose  of  illicit  sexual  intercourse,  then  there  was 
no  marriage  between  them.  ^^ 

9  Robb  V.  Commonwealth,  101  S.  W.  n  State  v.  Adams,  78  S.  W.  588,  179 
918,  31  Ky.  Law  Rep.  246.                             Mo.  334. 

10  People  V.  Carrier,  9  N.  W.  487, 
46  Mich.  442. 
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§  544.     Clandestine  marriage 

The  court  instructs  the  jury  that  the  act  of  inducing  an  unmar- 
ried female  under  the  age  of  sixteen  years  to  leave  her  honje  with- 
out the  consent  of  her  parents  for  the  purpose  of  effecting;  a  mar- 
riage with  her  is  not  the  offense  defined  by  the  statute;  on  which 
this  indictment  is  based,  so  long  as  no  fraud  or  deceit  is  practiced 
upon  her.*' 

§  545.  What  constitutes  concubinage  and  duration  of  cohabitation 
§  545(1).     Kansas 

You  are  instructed  that  the  word  "concubinage,"  as  used  in 
the  information  and  in  these  instructions,  means  for  the  purpose 

of  living  and  cohabiting  b}'  defendant  with as  his  wife ;   but 

it  is  not  necessar}-  that  permanent,  or  even  long-continued,  cohabi- 
tation shall  have  been  contemplated.  ^^ 

§  545(2).    Missouri 

The  jury  are  instructed  that  by  the  word  "concubinage,"  as  used 
in  the  information  and  instructions,  is  meant  the  act  or  practice 
of  a  man  cohabiting  in  sexual  intercourse  with  a  woman  to  whom' 
he  is  not  married.  If  the  jury  believe  from  the  evidence  that  the 
defendant,  ,  did  take  the  witness  away  from  her  fa- 
ther, and  that  said was  at  the  time  a  female  under  the  age 

of  years,  for  the  purpose  of  cohabiting  with  her  as  a  man 

and  woman  in  sexual  intercourse  for  any  length  of  time,  but  for 
more  than  a  single  act  of  sexual  intercourse,  without  the  author- 
ity of  a  marriage,  it  would  be  sufficient  to  constitute  the  offense 
charged  in  the  information.  ** 

The  court  instructs  the  jury  that  if  the  jury  believe,  from  the 

evidence,  that  the  defendant,  at  the  county  of  ,   in 

this  state,  at  any  time  within  years  before  finding  of  the 

indictment,  did  take  away  from  her  mother,  as  charged  in 

the  indictment,  for  the  purpose  of  concubinage — that  is,  for  the 
purpose  of  having  sexual  intercourse  with  her  as  man  and  woman 
for  any  length  of  time,  even  for  a  single  night,  without  authority 

of  a  legal  marviage — and  that  said  was  at  the  time  under 

the  age  of ,  and  that  the  mother  of  said did  not  con- 
sent to  the  taking  away  of  said  for  said  purpose  of  con- 
cubinage, then  the  jur}^  will  find  the  defendant  guilty,  and  assess 

12  Hav  V.  State,  67  So.  107,  68  Fla.  i*  State  v.  Adams,  78  S.  W.  588,  179 
458.                                                                     Mo.  334. 

13  State   V.   Tucker,  84   P.   126,    72 
Kan.  481. 
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his  imprisonnu-nt  in  the  penitentiary  for  a  period  of  not  less  than 
nor  more  than years/** 

§  546.     Use  of  force  or  persuasion 
§  546(1).     Georgia 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  defendant  was  a  married  man  and  that  he  induced 
the  girl, ,  who  was  not  his  wife,  to  go  away  with  him  with- 
out the  consent  of  her  parents  under  a  false  and  fraudulent  prom- 
ise of  marriage,  and  for  the  purpose  of  having  sexual  intercourse 
with  her,  you  will  find  him  guilty  as  charged  in  the  indictment.^® 

§  546(2).     Kansas 

You  are  instructed  that  the  important  element  of  the  offense  is 

the  taking  away  of  the  female  from  her  father  and   Mrs.  

without  their  consent  for  the  illicit  purpose,  and  that  this  may 
have  been  accomplished  by  the  persuasion,  enticement,  advice,  or 
other  active  influence  of  the  defendant;  and  that  if  she  was  there- 
by removed   beyond   the   control   of  her  father,  ,  and   Mrs. 

,  for  such  purpose,  the  oft'ense  is  complete,  and  this  without 

regard  to  whether  or  not  she  consented  to  go.  ^' 

§  546(3).     Mississippi 

The  court  instructs  the  jury  that,  in  order  to  convict  the  defend- 
ant of  the  crime  of  abduction  under  the  statute,  you  must  believe 
from  the  evidence  that  the  defendant  unlawfully  took  the  com- 
plaining witness  against  her  will,  and  by  force,  menace,  fraud,  de- 
ceit, stratagem,  or  duress  compelled  or  induced  her  to  be  defiled.^* 

§  546(4).     Missouri 

The  jury  are  instructed  that  if  you  find  from  the  evidence  that 

at  the  county  of  and  state  of  ,  at  any  time  within 

years  next  before  the  filing  of  the  information  herein,  the 

defendant  did  take  away  from  her  father,  ,  for  the 

purpose  of  concubinage,  and  that  the  said was  a  female  un- 
der the  age  of years,  you  will  find  him  guilty,  and  assess  his 

punishment    at    imprisonment    in    the   penitentiary    not    less    than 

years  nor  more  than years.    Even  should  you  believe 

from  the  evidence  that  the  said  was  of  easy  virtue,  or  had 

previously  had  sexual  intercourse  with  defendant,  or  had  consented 


15  State  V.  Stone,  16  S.  W.  890,  106  i7  State  v.  Tucker.   84  P.  126,   72 
Mo.  1.  Kan.  481. 

16  Carter  v.  State,  80  S.  E.  206,  14  is  Laiupton  v.  State,  11  So.  656. 
Oa.  App.  51. 
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to  go  away  with  defendant,  or  that  she  consented  to  have  sexual 
intercourse  with  the  defendant,  yet  none  or  all  of  these  facts  would 
constitute  any  defense  to  this  prosecution.^^ 

The  jury  are  instructed  that  it  is  not  necessary  in  this  case  for 

the  state  to  prove  that  the  taking  away  of from  her  mother 

was  by  force  or  violence ;   and  it  is  no  defense  that  the  said 

consented  to  go  with  the  defendant,  or  that  she  consented  or  agreed 
to  her  sexual  intercourse  with  defendant.  ^* 

§  546(5).     North  Carolina 

The  jury  are  instructed  that  if  you  should  believe  from  the  evi- 
dence  that   the  girl,  ,   was   taken   away  by   the   defendant 

against  her  father's'  will  and  without  his  consent,  the  defendant 
cannot  be  convicted  unless  the  jury  shall  further  find  from  the 
evidence  beyond  a  reasonable  doubt  that  the  girl  was  carried 
away  by  the  force  or  fraud,  or  induced  to  go  by  the  persuasion 
of  the  defendant.^^ 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
defendant  by  persuasion  obtained  the  consent  of  the  prosecuting 
witness,  ,  to  go  away  with  him,  such  consent  would  consti- 
tute no  defense  to  this  prosecution  for  abducting  her  from  her 
father's  house.^^ 

§  547.     Placing  in  custody  by  defendant 

You  are  instructed  that  if  you  believe  from  the  evidence  that 

defendant  persuaded  the  girl,  ,  who  was  not  his  wife,  to 

go  to  a  bawdyhouse  and  there  be  a  prostitute  during  the  greater 
part  of  every  night,  and  that  he  received  part  of  her  earnings,  but 
you  further  believe  from  the  evidence  that  no  one  exei-cised  any 
restraint  over  the  girl,  and  that  she  was,  and  had  been,  a  prosti- 
tute for  a  considerable  time  before  defendant  so  induced  her  to  go 
to  the  bawdyhouse,  if  he  did  so  induce  her,  then  you  will  acquit  the 
defendant.^^ 

19  State  V.  Adams,  78  S.  W.  588,  179  ss  People  v.  Drake,  121  P.  1006,  162 
Mo.  334.  Cal.  248.     This  prosecution  was  un- 

20  State  V.  Stone,  16  S.  W.  890,  106  der  a  statute  providing  that  whoever 
Mo.  1.  receives    any   money   on   account   of 

21  State  V.  Burnett,  55  S.  E.  72,  142  placing  in  custody  any  female  for  the 
N.  C.  577.  purpose    of    causing    her    to    cohabit 

2  2  State  v.  Chisenhall,  11  S.  E.  518,  with  any  man  not  her  husband  is 
106  N.  O.  676.  guUty  of  a  felony. 
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§  548.     Effect  of  want  of  chastity  of  female 

§  548(1).     Missouri 

The  court  instructs  the  jury  that,  even  if  you  believe  from  the 

evidence  that  the  prosecuting  witness,  ,   was   of   unchaste 

character,  and  prior  to  the  alleged  abduction  had  had  sexual  inter- 
course with  the  defendant,  such  state  of  facts  will  constitute  no 
defense  to  this  prosecution."* 

The  court  instructs  the  jury  that,  although  you  may  believe 
from  the  evidence  that  the  general  reputation  of  the  prosecuting 
witness  for  chastity  and  virtue  was  bad  at  the  time  of  the -acts 
complained  of,  her  want  of  chastity  constitutes  no  justification  to 
any  one  to  take  her  from  the  custody  of  her  father  or  rightful 
guardian  for  the  purpose  of  prostitution  or  concubinage ;  but  the 
court  further  instructs  you  that  evidence  of  the  reputation  of  the 
prosecuting  witness  for  want  of  chastity  is  to  be  considered  by  you 
in  weighing  her  testimony  and  is  admitted  for  that  purpose.**^ 

§  548(2).     Tennessee 

The  jury  are  instructed  that  if  you  find  from  the  evidence  beyond 
a  reasonable  doubt  that  the  prosecuting  witness,  ,  was  liv- 
ing with  her  parents  a  chaste  and  virtuous  life  towards  all  others 
except  defendant,  and  that  defendant  willfully  took  her  from  said 
parents  without  their  consent  for  the  purpose  and  with  the  intent 
of  prostituting  her,  then  he  would  be  guilty  as  charged,  although 
it  may  appear  that  prior  thereto  the  defendant  had  had  sexual  in- 
tercourse with  her.^^ 

§  549.     Place  to  which  abducted  female  taken  and  length  of  ab- 
sence 

The  court  instructs  the  jury  that  the  defendant  is  being  prose- 
cuted for  the  violation  of  a  statute  prohibiting  the  enticement  of  an 
innocent  female  of  chaste  life  from  the  home  of  her  parents  or 
legal  guardian  for  the  purpose  of  prostitution  or  concubinage,  and 
that  it  is  not  necessary,  to  constitute  the  prohibited  offense,  that 
the  female  be  taken  to  a  place  distant  from  the  family  residence, 
or  that  she  be  taken  any  particular  distance  therefrom,  nor  is  it 
essential  that  the  girl  should  be  kept  permanently  away  from 
such  residence,  or  that  there  should  be  any  intent  to  so  keep  her.^' 

2  4  State  V.   Baldwin,   214  Mo.   290,  2  6  South  v.  State,  37  S.  W.  210,  97 

113  S.  W.  1123.  Tenn.  496. 

2  5  state  V.  Bobbst,  32  S.  W.  1149,  27  Slocum  v.  People,  90  111.  274. 

131  Mo.  328 ;    State  v.  Johnson,  22  S. 
W.  463,  115  Mo.  4S0. 
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The  court  further  instructs  you  that  it  is  sufficient  to  constitute 
a  violation  of  such  statute  that  a  girl  living  with  her  parents  is  per- 
suaded or  enticed  to  go  to  some  convenient  place  away  from  her 
father's  house  for  the  purpose  of  prostitution,  although  the  place 
to  which  she  goes  is  in  the  immediate  neighborhood  of  such  house, 
and  she  is  gone  only  for  an  hour  or  two  at  a  time,  and  she  con- 
tinues all  the  while  to  dwell  with  her  parents  as  usual."* 

§  550.     Ignorance  of  age  of  complaining  witness 

The  court  instructs  the  jury  that  the  fact  that  the  child,  the  com- 
plaining witness  in  this  case,  consented  to  go  with  defendant  and 
to  have  sexual  intercourse  with  him,  if  you  find  that  she  did  have 
such  intercourse  and  did  so  consent,  is  of  no  avail  to  the  defend- 
ant, if  she  was  under  the  age  of  consent  at  the  time  of  such  acts, 
although  the  defendant  believed  in  good  faith,  or  had  good  grounds 
for  believing,  that  she  was  over  the  age  of  consent. ^'^ 

§  551.     Presumption  as  to  chastity  of  prosecuting  witness 

The  court  instructs  the  jury  that  the  presumption  of  law  is  that 

the  life  and  previous  character  of  the  prosecuting  witness,  , 

were  chaste,  and  that  the  burden  of  proof  is  upon  the  defendant 
to  produce  sufficient  evidence  to  overcome  such  presumption.^* 


B.     Civil.  Liability 

§  552.     Right  of  parent  to  sue 

The  court  instructs  the  jury  that  a  father  can  maintain  an  ac- 
tion for  the  abduction  of  his  daughter  who  is  under  twenty-one 
3'ears  of  age.  The  father  has  such  property  in  his  infant  child  as 
will  enable  him  to  maintain  an  action  for  injury  done  him,  by  de- 
priving him  of  the  society  of  his  child,  and  defeating  the  educa- 
tion of  his  child,  etc.  The  true  ground  of  the  action,  as  I  under- 
stand the  law,  is  not  so  much  the  loss  of  the  services  of  the  child, 
but  the  outrage  and  deprivation,  the  injury  the  father  sustains  in 
the  loss  of  his  child,  the  insult  offered  his  feelings,  the  agony  in 
the  destruction  of  his  hopes  concerning  his  child,  and  the  irrepara- 
ble loss  of  that  comfort  and  society  which  may  be  the  only  solace 
of  his  declining-  vears.^^ 


2  8  Slocum  V.  People,  90  111.  274.  not  objectionable  as  dealing  with  a 

2  9  People  V.   Dolan,   .31   P.   107,   96  presumption  of  fact. 

Cal.  315.  31  Doh.'jon  v.  Cothran,  13  S.  E.  679. 

3  0  Bradshaw  v.  People.  153  111.  156.  34  S.  C.  518. 
38  N.  E.  652.     Such  an  instruction  is 
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§  553.     Use  of  force  as  element  of  cause  of  action 

The  court  instructs  the  jury  that  this  action  is  maintainable,  al- 
thoug-li  the  evidence  does  not  show  a  forcible  taking-  or  abduction. 
An  infant  child  is  not  able  to  consent,  and  the  law  therefore  im- 
plies force  as  the  taking  is  unlawful.^- 

The  court  instructs  the  jury  that,  if  these  defendants  enticed  and 

persuaded  to  leave  and  remain  away  from  her  father,  even 

after  she  got  to  the  house,  and  to  hide  in  the  w^ardrobe  in  order 
to  keep  her  from  being  found  by  the  father,  this  would  be  an  un- 
lawful act,  and  it  would  be  sufficient  to  maintain  this  action,  and 
would  amount  to  sufficient  force,  even  if  the  defendants  did  not 
persuade  her  by  promises  or  entice  her  to  leave  her  father's  house. 
If  they  did  persuade  her  to  pursue  this  life  of  shame  after  she 
went  to  their  house  of  ill  fame,  and  when  her  father  came  for  her 
she  was  hid  by  them  in  the  wardrobe,  I  think  there  would  be  suf- 
ficient force  in  that  to  maintain  the  action.^^ 

§  554.     Defense  of  lack  of  chastity 

The  court  instructs  the  jury  that,  if  the  defendants  enticed  or 

persuaded  to  leave  the  home  of  her  father,  and  enter  upon 

a  life  of  shame  and  disgrace,  in  the  bawdyhouse  of  the  defendants, 

the  mere  fact  that  had  had  sexual  intercourse  with  other 

men  before  she  went  would  not  be  a  defense  against  the  action 
brought  by  the  father  for  the  injury  of  taking  his  child  away,  but 
such  fact  would  have  weight  in  fixing  the  amount  of  damages 
sustained  by  the  father.^* 

32Dobsoii  V.  Cotliran,  13  S.  E.  679,  34  Dobson  v.  Cothran,  13  S.  E.  679, 

.34  S.  C.  518.  34  S.  C.  518. 

3  3  Dobson  V.  Cothran,  13  S.  E.  679, 
34  S.  C.  518. 
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CHAPTER  XL 

ABORTION 
§  555.    Elements  of  offense. 
555(1).  Delaware. 
555(2).  Illinois. 
555(3).  Massachusetts. 

556.  Pregnant  with  child. 

557.  Knowledge  by  defendant  of  pregnancy. 

557(1).  California. 
557(2).  New  Jersey. 

558.  Intention  of  defendant. 

559.  Intent  to  procure  miscarriage. 

560.  Necessity  of  actually  causing  miscarriage. 

560(1).  Delaware. 
560(2).  Wisconsin. 

561.  Death   of  woman   as  ground  for   prosecution  for  murder  or  man- 

slaughter. 
561(1).  Illinois. 
561(2).  Kentucky. 
561(3).  Missouri. 

562.  Same — Cause  of  miscarriage. 

563.  Motive  of  procuring  miscarriage. 

564.  Necessity  of  saving  woman's  life.  , 

.564(1).  Massachusetts. 
564(2).  Ohio. 
564(3).  Texas. 

565.  Effect  of  consent  of  woman  to  operation. 

565(1).  Delaware. 
565  <  2 ) .  Massachusetts. 
565(3).  Missouri. 

566.  Vitality  of  embryo. 

566(1).  Massachusetts. 
566(2).  Texas. 

567.  Means  employed  to  produce. 

568.  Forcible  thrusting  of  instrument  into  body. 

569.  Use  of  drugs. 

570.  Pleading  and  proof — Proof  of  averments  as  to  time. 

571.  Evidence — Possession  of  instruments  adapted  to  produce  abortion. 

572.  Evidence  of  intent. 

573.  Evidence  of  other  similar  operations. 

574.  Sufficiency  of  evidence  of  intent. 

575.  Credibility  as  witness  of  woman  operated  upon. 

§  555.     Elements  of  offense 
§  555(1).     Delaware 

The  court  instructs  the  jury  that  procuring-  a  miscarriage,  with- 
in the  meaning  and  purpose  of  this  act,,  is  the  unlawful  destruc- 
tion, or  the  bringing  or  causing  to  be  brought  forth  prematurely 
the  foetus  or  unborn  offspring  of  a  pregnant  woman,  at  any  time 
before  birth  according  to  the  course  of  nature.  In  order  to  war- 
rant the  jury,  in  the  present  instance,  in  finding  a  verdict  of  guilty 
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under  this  statute,  the  burden  is  on  the  state  to  prove  to  your  sat- 
isfaction, beyond  a  reasonable  doubt,  first,  that  the  prisoner, , 

on  or  about  the  day  of ,  of  the  present  year,  in  this 

county,  administered  or  prescribed  medicine ;  or  used  an  instru- 
ment, as  alleged  in  the  indictment;  second,  that  he  so  administered 
or  prescribed  medicine,  or  used  the  instrument,  then  and  there, 

with  the  intent  to  procure  the  miscarriage  of  ,  she  being 

then  and  there  pregnant,  or  the  said  prisoner  supposing  her  to 
be  so  pregnant;    and,  third,  that  said  miscarriage  was  not  then 

and  there  necessary  to  preserve  the  life  of  the  said .    If  you 

find  that  the  state  has  failed  to  prove  beyond  all  reasonable  doubt 
all,  or  any  one,  of  these  essential  facts  and  constituent  elements 
of  this  alleged  felony,  it  will  be  your  duty  to  render  a  verdict  of 
not  guilty.^ 

The  court  instructs  the  jury  that,  to  warrant  the  jury  in  finding 
a  verdict  of  guilty  under  this  statute,  the  burden  is  on  the  state  to 
prove  to  your  satisfaction  beyond  a  reasonable  doubt  (1)  that  the 

prisoner, ,  on  the  day  of of  the  present  year,. 

in  this  county,  used  an  instrument  as  alleged  in  this  indictment ; 
(2)  that  he  so  used  it  then  and  there  with  the  intent  to  procure  a 

miscarriage  of  ,  she  being  then  and  there  pregnant,  or  the 

said  prisoner  supposing  her  to  be  pregnant;  and  (3)  that  said 
miscarriage  was  not  then  and  there  necessary  to  preserve  the  life 

of  the  said .    If  you  are  satisfied  beyond  a  reasonable  doubt 

that  the  state  has  proved  all  these  facts  which  are  essential  to 
constitute  the  elements  of  the  alleged  felony,  your  verdict  should 
be  guilty.  If  you  are  not  so  satisfied,  your  verdict  should  be  not 
guilty.^ 

§  555(2).     Illinois 

The  court  instructs  the  jury  that  the  following  are  material  al- 
legations of  the  indictment  in  this  case :  That  was  preg- 
nant; second,  that  while was  pregnant  she  aborted  or  mis- 
carried ;  third,  that  said  abortion  or  miscarriage  was  produced  by 
criminal  means ;    fourth,  that  said  criminal  means  were  employed 

by  the  defendant,  .     And  if,  upon  consideration  of  all  the 

evidence  in  this  case,  you  find  that  all  the  foregoing  propositions 
have  not  been  proven  beyond  a  reasonable  doubt,  then  you  must 
find  the  defendant,  — ■ ,  not  guilty.* 

1  State  V.  Brown,  85  A.  797,  3  s  People  v.  Patrick,  115  N.  E.  390^ 
Boyce.  499.                                                        277  111.  210. 

2  State    V.    Massey,    82    A.    243,    2 
Boyce,  501. 
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§  555(3).     Massachusetts 

The  jury  are  instructed  that,  in  order  to  authorize  a  conviction, 
the  jury  must  be  satisfied  that  there  was  an  operation  performed 

upon  by  the  defendant,  by  thrusting  an  instrument  up  into 

her  body  and  into  her  womb,  with  intent  unlawfully   thereby  to 
procure  her  miscarriage,  she  being  pregnant.* 

§  556.     Pregnant  with  child 

The  court  instructs  the  jury  that  the  statute  uses  the  term  "preg- 
nant with  child,"  and  a  woman  is  pregnant  with  child  from  the 
time  of  conception  to  the  time  of  natural  delivery.  It  is  not  es- 
sential in  this  state  to  the  proof  of  pregnancy  with  child  that  the 
child  should  be  quick ;  that  is  to  say,  that  it  should  be  able  to  move 
in  its  mother's  womb;  but  pregnant  means  in  this  state  and  under 
our  statute  as  so  defined,  from  the  time  of  conception,  and  con- 
tinues until  the  time  of  maternal  delivery.^ 

§  557.     Knowledge  by  defendant  of  pregnancy 
§  557(1).     California 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  defendant  did  not  know  whether  pregnancy  on  the 
part  of  the  woman  was  the  reason  for  the  cessation  of  her  menses 
when  he  furnished  her  the  drug,  if  he  did  furnish  it,  but  you  fur- 
ther believe  from  the  evidence  that  he  furnished  it  with  the  inten- 
tion that  in  case  she  was  pregnant  her  miscarriage  should  be  there- 
by procured,  and  she  was  in  fact  then  pregnant,  he  was  guilty  of 
the  offense  charged.® 

§  557(2).     New  Jersey 

The  court  instructs  the  jury  that,  although  there  can  be  no  vio- 
lation of  the  statute  unless  the  woman  upon  whom  the  alleged 
abortion  was  performed  was  pregnant,  it  is  not  necessary  to  show, 
in  order  to  prove  an  intent  to  produce  a  miscarriage,  that  the  de- 
fendant knew  that  the  woman  was  pregnant  with  child.  It  is  suf- 
ficient to  show  such  intent  that  he  entertained  a  belief  in,  or  sus- 
picion of,  her  pregnancy.'' 

§  558.     Intention  of  defendant 

The  jury  are  instructed  that  it  is  not  necessary  for  the  govern- 
ment to  prove  that  the  act  complained  of  was  performed  with  the 

4  Commonwealth  v.  Snow,  116  Mass.  «  People  v.  Richardson,  120  P.  20, 
47.  161  Cal.  552. 

5  State  V.  Ausplund,  167  P.  1019,  86  ^  State  v.  Loomis,  97  A.  896,  89  N.  J. 
Or.  121.  Law,  8. 
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intention  by  the  defendant  to  kill  and  murder  the  child;  it  is  suffi- 
cient if  it  was  done  in  the  manner  alleged,  with  intent  to  procure 
a  miscarriage  unlawfully.^ 

§  559.     Intent  to  procure  miscarriage 

The  court  instructs  the  jury  that  the  gravamen  of  this  ofifense 
is  the  intent.  If  you  believe  the  woman  was  pregnant,  or  that  the 
defendant  supposed  her  to  be,  and  that  he  used  the  alleged  instru- 
ment, you  are  to  decide  whether  he  used  it  for  the  purpose,  and  with 
the  intent,  of  procuring  a  miscarriage.  If  he  did  use  the  instrument, 
but  you  believe  it  was  for  some  other  purpose,  or  with  some  other 
intent,  than  to  procure  a  miscarriage,  it  would  not  constitute  the 
crime  charged  inider  this  statute.  The  specific  intent  here  is  to 
produce  the  miscarriage,  and  the  act  or  advice  must  relate  to  that.*^ 

§  560.     Necessity  of  actually  causing  miscarriage 
§  560(1).     Delaware 

The  court  instructs  the  jtiry  that  it  is  not  necessary  for  the  state 
to  prove  that  the  prisoner  actually  caused  or  accomplished  the  al- 
leged miscarriage  of .    It  will  be  sufficient,  so  far  as  respects 

this  element  of  the  ofifense  here  charged,  if  you  are  satisfied  be- 
yond a  reasonable  doubt,  that  the  prisoner  administered  or  pre- 
scribed  certain   alleged  medicine,   or  used  the  alleged   instrument 

with  the  intent  to  procure  the  miscarriage  of ,  whether  such 

intent  was  accomplished  or  not.  If  you  are  so  satisfied,  it  will 
be    immaterial,    in    your   determination    of    this    case,    whether    or 

not had  herself  caused  the  alleged  miscarriage  by  her  own 

use  of  any  instrument,  medicine  or  other  means,  and  therefore  of 
no  avail  for  the  defense  of  the  prisoner:^® 

The  court  instructs  the  jury  that  it  is  not  necessary  for  the 
state  to  prove  that  the  prisoner  actually  caused  or  accomplished 

the  alleged  miscarriage  of  .     It  would  be  sufficient,  so  far 

as  respects  this  element  of  the  ofifense  charged,  if  you  are  satisfied 
that  the  prisoner  used  the  alleged  instrument  with  the  intent  to 
procure  a  miscarriage  of  ,  whether  such  intent  was  accom- 
plished or  not.     Nor  would  the  consent  of to  the  prisoner's 

alleged  attempt  to  procure  her  miscarriage  be  a  sufficient  or  law- 
ful defense  for  him,  in  view  of  the  positive  provision  of  said  stat- 
ute, if  the  prisoner  actually  used  an  instrument  as  alleged  in  the 
indictment. -^^ 

s  Commonwealth  v.  Snow,  116  Mass.  lo  State    v.    Brown,    85    A.    797,    3 

47.  Boyce.  499. 

estate  V.  Massey  (Del.)  82  A.  243,  n  State    v.    Massev,    82    A.    243.   2 

2  Boyce,  501.  Boyce,  501. 


§  560(2)  INSTRUCTIONS  TO  JURIES  1036 

§  560(2).     Wisconsin 

You  are  not  concerned  upon  that  branch  of  the  case  with  the 
question  of  whether  he  did  actually  produce  a  miscarriage  or  not. 
The  question  is :  Did  he  use  these  instruments  with  the  purpose 
and  with  the  intent  of  producing  a  miscarriage?^^ 

§  561.     Death  of  woman  as  ground  for  prosecution  for  murder  or 

manslaughter 
See,  also,  post,  §  2882. 

§  561(1).     Illinois 

The  jury  are  instructed  that  if  the  jury  believe  that was 

a  woman  pregnant  with  child,  and  that  the  defendants,  "by  means 

of  any  instrument  or  other  means   whatever,"  caused  to 

abort  or  miscarry,  and  that  the  abortion  was  not  necessary  for 
the  preservation  of  her  life,  and  that  she  died  as  the  result  of  such 
abortion,  the  defendants  would  be  guilty  of  murder.^^ 

§  561(2).     Kentucity 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  prior  to  the  finding  of  the 
indictment  herein,  in  the  county  of ,  state  of ,  the  de- 
fendant,   ,  did  willfully,  feloniously,  and  with  malice  afore- 
thought kill  and  murder by  thrusting  into  her  body  an  in- 
strument, which  by  said  use  was  ordinarily  dangerous  to  her  life, 
with  the  intent  to  procure  an  abortion  upon  her,  you  should  find 
him  guilty  as  charged  in  the  indictment,  and  in  your  discretion 
fix  his  punishment  at  death,  or  confinement  in  the  penitentiary  of 
the  state  during  his  natural  life.** 

The  court  instructs  the  jury  that  if  the  instrument,  as  used  by 

defendant,  if  he  used  any  instrument  on  the  said  ,  was  not 

necessarily  dangerous  to  life,  yet  if  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  it  was,  by  the  defendant,  thrust 

into  the  body  of  ,  with  the  intent  to  procure  an  abortion, 

and  she  was  thereby  killed,  contrary  to  the  wish  and  expectation 
of  defendant,  he  should  be  acquitted  of  murder,  but  you  should 
find  him  guilty  of  voluntary  manslaughter,  and  fix  his  punish- 
ment at  confinement  in  the  penitentiary  from  —  to  • 

years,  in  your  discretion.*^ 

12  Rodermund  v.  State,  168  N.  W.  i*  Clark  v.  Commonwealth,  63  S. 
390,  167  Wis.  577.  W.  740,  111  Ky.  443. 

13  People  V.  Hotz,  103  N.  E.  1007,  is  Clark  v.  Commonwealth,  63  S.  W. 
261  lU.  239.  740,  111  Ky.  443. 
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§  561(3).     Missouri 

The  court  instructs  the  jury  that  if,  upon  consideration  of  all 
the  testimony  in  the  case,  in  the  light  of  the  court's  instructions, 

you  believe  and  find  from  the  evidence  that  the  defendant, , 

at  the  city   of  and  state   of  ,   at   any   time   within 

years  prior  to  the day  of  ,  19 — ,  in  and  upon 

the  body  of  one  ,  a  woman  then  and  there  being  pregnant 

with  a  child,  if  you  find  that  she  was  pregnant,  did  then  and  there 
unlawfully,  willfully,  and  feloniously  make  an  assault,  and  that  the 
defendant  did  then  and  there  unlawfully,  willfully,  and  feloniously 

use  and  employ  in  and  upon  the  body  and  womb  of  the  said 

an  instrument  known  as  a  catheter,  and  that  the  defendant  did 
then  and  there  unlawfully,  willfully,  and  feloniously  insert,  thrust, 
and  force  the  said  instrument  known  as  a  catheter  into  the  pri- 
vate parts  and  womb  of  the  said ,  and  did  thereby  then  and 

there  greatly  wound  the  said  in  and  upon  the  body  and 

womb   of  her,  the  said  ,  with  the  felonious  intent  thereby 

then  and  there  to  produce,  and  promote  a  miscarriage  or  abortion 

of  the  then  existing  pregnancy  of  her,  the  said  ,  if  you  find 

that  she  was  pregnant,  and  that  the  same  was  not  then  and  there 

necessary  to  preserve  the  life  of  said  pregnant  woman,  , 

or  not  being  necessary  to  preserve  the  life  of  an   unborn   child 

then  in  the  womb  of  the  said ,  or  that  the  same,  namely,  the 

use  and  employment  of  the  said  instrument  as  aforesaid,  was  not 
advised  by  a  duly  licensed  physician  to  be  necessary  to  preserve 

the  life  of  said  pregnant  woman.  ,   or  to  be  necessary  to 

preserve  the  life  of  an  unborn  child  then  in  the  womb  of  the  said 

,  and  if  the  jury  further  believe  and  find  from  the  evidence 

that,  by  the  means  and  in  consequence  of  the  unlawful,  willful  and 
felonious  use  and  employment  of  said  instrument  as  aforesaid  in 
and  upon  the  body  and  womb  of  the  said  ,  by  the  defend- 
ant, if  you  find  that  such  an  instrument  was  so  used  by  defend- 
ant with  the  felonious  intent  to  destroy  the  foetus  and  child  in  the 
womb  of  the  said  then  and  there  being,  and  thereby  pro- 
duce, and  promote  a  miscarriage  or  abortion  of  the  then  existing 

pregnancy  of  her,  the  said  ,  she,  the  said  ,  then  and 

there  became  mortally  wounded  and  diseased  of  her  womb  and 

body,  of  which  mortal  wound  and  disease  she,  the  said  , 

subsequently,  on  the  day  of  ,   19 — ,  at  the  city  of 

and  state  of  ,  did  die,  you  will  find  the  defendant 

guilty  of  manslaughter  in  the  second  degree;  as  charged  in  the 
indictment,  and  you  will  assess  her  punishment  at  imprisonment 
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in  the  penitentiary  for  a  term  of  not  less  than  years,  nor 

more  than  ,  and,  unless  you  find  the  facts  so  to  be,  you  will 

acquit  the  defendant.  The  words  "felonious"  and  "feloniously," 
as  used  in  these  instructions,  mean  wickedly  and  against  the  ad- 
monition of  the  law.  The  word  "willfully,"  as  used  in  these  in- 
structions, means  intentionally,  not  accidentally.^*' 

§  562.     Same — Cause  of  miscarriage 

The   jury   are   instructed   that   if   the   jury  believes   that  


aborted  from  natural  causes,  or  from  any  one  of  the  several  causes 
testified  to  by  the  medical  witnesses  in  the  case,  then  you  should 
find  the  respondent  not  guilty.^' 

The  jury   are   instructed   that   if   the   jury   believes   that  

aborted  by  reason  of  the  ordinary  sickness  and  vomiting,  augment- 
ed by  the  nervous,  mental  excitement,  fatigue,  lack  of  nourishment, 
and  the  change  of  climate,  then  you  should  find  the  respondent 
not  guilty.^*    . 

§  563.     Motive  of  procuring  miscarriage 

You  are  instructed  that,  to  be  unlawful,  acts  for  the  purpose 
of  procuring  the  miscarriage  of  a  woman  pregnant  with  child  need 
not  be  done  in  a  spirit  of  wanton  cruelty  or  wicked  revenge,  but 
would  be  unlawful  if  done  from  any  wicked,  base,  or  sordid  mo- 
tive, offensive  to  good  morals  or  injurious  to  society,^^ 

§  564.     Necessity  of  saving  woman's  life 
§  564(1).    Massachusetts 

With  respect  to  the  lawfulness  of  the  defendant's  acts,  the  jury 
are  instructed  that  a  physician  may  lawfully  procure  the  miscar- 
riage of  a  woman  pregnant  with  child,  b}^  any  means  appropriate 
and  reasonable  for  that  purpose,  directly  or  indirectly  applied,  if 
in  so  doing  he  acts  in  good  faith,  for  the  preservation  of  the  life 
or  health  of  such  pregnant  woman.-* 

The  court  instructs  the  jury  that  the  justification  of  a  physician, 
charged  with  unlawfully  producing  an  abortion,  must  depend  upon 
his  exercising  his  best  skill  and  judgment,  and  in  the  honest  be- 
lief that  his  acts,  directly  applied  to  produce  a  miscarriage,  or  ap- 
plied to  the  treatment  of  a  disease  so  as  to  involve  a  miscarriage, 

16  state  V.  Bickel,  177  S.  W.  .310.  is  Commonwealth    v.    Brown,    121 

17  People  V.  Seaman,  65  N.  W.  203,       Mass.  69. 

107  Mich.  348,  61  Am.  St.  Rep.  326.  2<»  Commonwealth    v.    Brown,    121 

18  People  V.  Seaman,  65  N.  W.  203,       Mass.  69. 
107  Mich.  .348.  61  Am.   St.  Rep.  326. 
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as  a  not  unusual  incident  of  such  treatment,  are  necessary  to  save 
such  pregnant  woman  from  great  peril  to  her  life  or  health.'^^ 

§  564(2).     Ohio 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 
that  defendant  gave  chloroform  to  with  the  intent  to  dis- 
cover whether  it  would  be  necessary  to  operate  on  the  fetus  for 
the  sake  of  the  mother's  health  and  life,  but  without  any  intent 
to  operate  unless  the  operation  would  be  necessary  to  preserve 
her  life,  you  must  find  that  defendant  did  not  administer  chloro- 
form with  an  unlawful  intent.  On  the  other  hand,  if  you  believe 
from  the  evidence  that  his  purpose  was  to  discover  whether  the 
fetus  was  dead,  and  then  to  deliver  the  woman  and  complete  the 
abortion,  even  although  her  life  was  not  in  danger,  and  if  that  was 
his  fixed  purpose  when  he  gave  the  chloroform,  then  the  act  of 
administering  the  drug  was  attended  with  the  guilty  intent,  and, 
if  you  find  that  the  woman  died  from  the  effect  of  the  drug,  you 
would  be  authorized  to  find  that  the  defendant  had  committed  the 
crime  defined  by  the  statute.""^ 

§  564(3).     Texas 

You  are  further  instructed  that  if  you  find  and  believe  from  the 
evidence  an  abortion,  if  any  there  were,  was  performed  upon  the 

said  by  the  defendant,  ,  for  the  purpose  of  saving 

the  life  of  the  mother,  ,  or  if  you  find  that  such  abortion  at 

said  time,  if  any  there  were,  was  necessary,  or  if  you  have  a  rea- 
sonable doubt  as  to  whether  either  one  or  both  of  said  conditions 
above  stated  existed  at  said  time,  then  it  will  be  your  duty  to 
acquit  the  defendant.^^ 

§  565.     Effect  of  consent  of  woman  to  operation 
§  565(1).     Delaware 

The  court  instructs  the  jury  that  neither  the  consent  of  


to  the  prisoner's  attempt  to  procure  her  miscarriage,  nor  the  pris- 
oner's reluctance  or  unwillingness  to  perform  the  operation,  would 
be  a  sufficient  or  lawful  defense,  in  view  of  the  positive  provisions 
of  the  statute,  if  the  prisoner  subsequently  prescribed  the  medicine 
or  used  the  instrument  as  alleged  in  the  indictment."* 


21  Commonwealth  v.    Brown,    121  23  Link  v.  State,  164  S.  W.  9S7,  7.3 
Mass,  69.                                                           Tex.  Cr.  R.  82. 

22  State  V.  Tippie,  105  N.  E.  75,  89  24  state    v.    Brown,    85    A.    797,    3 
Ohio  St.  35.                                                  Boyce,  499. 
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§  565(2).     Massachusetts 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

defendant  procured  a  miscarriage  of ,  and  that  such  act  was 

not  justified  by  the  considerations  pointed  out  in  previous  instruc- 
tions, such  act  would  be  none  the  less  unjustifiable  because  done 
by  the  consent  or  upon  the  solicitation  of  the  pregnant  woman, 
whose  miscarriage  was  attempted  to  be  procured,  or  because  done 
to  screen  her  from  exposure  or  disgrace,  or  for  gain  or  reward.^^ 

The  jury  are  instructed  that,  if  the  defendant  unlawfully  used 
baid  instrument,  as  alleged,  for  the  purpose  of  procuring  her  mis- 
carriage, it  is  sufficient  to  authorize  his  conviction,  under  this  in- 
dictment, though  the  jury  are  satisfied  that  the  operation  was 
performed  by  her  procurement,  and  with  her  consent,  and  that  the 
evidence  showed  it  was  with  her  consent.^^ 

§  565(3).     Missouri 

The  court  instructs  the  jury  that  in  the  event  you  find  from 
the  evidence  that  the  defendant  did  commit  the  abortion,  as  men- 
tioned in  the  instruction  numbered  ,  the  fact,  if  you  find  it 

to  be  a  fact,  that  the  said  consented  thereto,  or  requested 

the  defendant  to  use  such  instrument  known  as  a  catheter,  in  the 
way  or  manner  mentioned,  does  not  constitute  any  defense,  and 
should  therefore  not  be  taken  into  consideration  by  the  jury  in 
making  up  their  verdict.  ^'' 

§  566.     Vitality  o£  embryo 
§  566(1).     Massachusetts 

The  jury  are  instructed  that  the  proof  on  the  part  of  the  prose- 
cution must  be  that,  at  the  time  of  the  defendant's  acts  upon  the 

bodies  of  said  and  said  ,  they  were  pregnant  with 

children  which  had  vitality,  so  that  in  the  course  of  nature  they 
could  mature  into  living  children.  The  statute  is  intended  to 
prevent  and  punish  the  destroying  of  embryo  human  life,  the  germs 
of  human  life  before  birth  in  the  course  of  nature,  and  would  not 
apply  to  acts  to  procure  the  miscarriage  of  a  woman  having  a  dead 
foetus  in  her  womb.  ^* 

§  566(2).    Texas 

You  are  further  instructed  that  if  you  find  and  believe  from  the 
evidence  in  this  case,  beyond  a  reasonable  doubt,  that  the  witness 

25  Commonwealth  v.    Brown,    121  27  state  v.  Bickel,  177  S.  W.  310. 

Mass.  69.  2  8  Commonwealth    v.    Brown,    121 

2G  Commonwealth  v.     Snow,     116       Mass.  69. 
Mass.  47. 
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had  been  pregnant,  and  that  an  operation  was  performed 


upon  her  in  the  city  of  on  or  about  the  date  charged  in 

the  indictment,  but  you  further  find  and  believe  from  the  evidence 
that  at  the  time  of  the  said  operation,  if  any,  the  foetus  or  em- 
bryo, if  any,  was  dead  from  any  cause  whatever,  before  the  said 
arrived  at  the  office  of  the  defendant,  or  before  the  defend- 
ant operated  upon  her,  or  at  the  time  the  defendant  operated  upon 
her,  if  you  find  that  he  did,  or  if  you  have  a  reasonable  doubt  as 
to  whether  such  was  the  case,  it  will  be  your  duty  to  acquit  the 
defendant.  ^* 

§  567.     Means  employed  to  produce 

The  court  instructs  the  jury  that,  if  it  is  proven  beyond  a  rea- 
sonable doubt  that  both  drugs  and  instruments  were  used  by  the 
defendant  to  commit  abortion,  then  the  allegations  of  the  indict- 
ment are  proven  so  far  as  concerns  the  means  and  instrumentalities 
alleged ;  and  it  is  not  necessary  to  prove  beyond  a  reasonable  doubt 
which  was  used,  whether  drugs  or  instruments,  just  so  you  are 
convinced  beyond  a  reasonable  doubt  that  one  or  both  were  used.^" 

§  568.     Forcible  thrusting  of  instrument  into  body 

The  court  instructs  the  jury  that,  as  by  the  defendant's  testi- 
mony it  is  confessed  that  he  inserted  into  the  bodies  of  each  of 
the  women  named  an  instrument,  which  does  not  appear  to  have 

been  known  to  the  grand  jury  who  found  the  indictment,  on 

and  on  last,  at  ,  the  only  practical  questions  to  be 

considered  by  the  jury  in  relation  to  the and counts 

are,  first,  whether,  at  the  time  when  this  instrument  was  inserted 
into  their  bodies  by  defendant,  the  women  were  pregnant  with 
child,  and,  second,  whether  this  instrument  was  thus  inserted  into 
the  bodies  of  these  women  unlawfully,  that  is  to  say,  without  jus- 
tification in  law.  As  to  these  two  questions,  the  jury  are  in- 
structed that  the  allegations  of  the  indictment,  that  an  instrument 
was  forced  and  thrust  into  the  bodies  of  these  women,  are  sub- 
stantially and  sufficiently  proved  by  evidence  that  such  instru- 
ment was  inserted  into  their  bodies  by  any  degree  of  mechanical 
force.^^ 

2  9  Link  V.  State,  164  S.  W.  9S7,  73  si  Commonwealth    v.    Brown,    121 

Tex.  Cr.  R.  S2.  Mass,  69. 

30  Thomas  v.  State,  47  So.  257,  156 
Ala.  166. 
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§  569.     Use  of  drugs 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  prisoner  administered  or  caused  to  be  taken  by 
,  named  in  the  indictment,  any  noxious  or  destructive  sub- 
stance or  liquid  with  intent  to  procure  a  miscarriage  of  said , 


then  the  jury  should  find  the  said  defendant  guilty.  It  must  ap- 
pear, how^ever,  in  order  to  such  conviction,  not  only  that  the  pris- 
oner gave  such  drug,  or  substance,  or  liquid,  but  that  it  was  actu- 
ally taken  into  the  person  of  said  .  It  will  suffice,  how- 
ever, that  prisoner  procured   and  gave  the  drug  or  substance  to 

said  with  the  intent  named,  and  that  she  afterward  took 

and  swallowed  such  drug  or  substance,  or  some  portion  of  it. 
And  it  is  not  necessary,  in  order  to  be  noxious  and  destructive, 
within  the  meaning  of  the  statute,  that  such  drug  should  be  poi- 
sonous, as  the  term  is  commonly  understood,  or  should  be  capa- 
ble of  actually  producing  the  miscarriage.  It  will  be  sufficient  if, 
upon  the  consideration  of  all  the  testimony,  it  shall  appear  to 
the  jury  that  such  drug,  so  administered  (if  any),  is  unwholesome 
and  might  probably  occasion  injury  or  derangement  of  the  systeni 
to  a  woman  pregnant  with  child.^^ 

§  570.     Pleading  and  proof — Proof  of  averments  as  to  time 

In  relation  to  the  allegation  as  to  the  day,  the  court  instructs 
the  jury,  that  it  is  not  necessary  that  it  should  be  proved  that  the 
acts  complained  of  were  on  the  day  alleged,  that  the  exact  day  is 
not  material,  and  if  the  jury  are  satisfied  that  the  defendant  per- 
formed the  operation  on  any  day  in  the  month  of ,  it  is  suf- 
ficient, as  far  as  the  day  is  material ;  that  if  the  jury  are  satisfied 
that  the  witnesses  for  the  government  were  in  error  as  to  the  date 
stated  by  them,  this  is  a  proper  matter  to  be  considered  upon  the 
question  of  the  degree  of  credit  they  are  entitled  to  as  to  other 
matters ;  and  if  this,  either  alone  or  in  connection  with  other  evi- 
dence, causes  the  jury  so  far  to  doubt  as  to  their  truth  and  the 
reliability  of  their  testimony  in  other  matters,  that  they  are  not 
satisfied  beyond  doubt  that  the  defendant  did  perform  the  opera- 
tion as  alleged,  then  they  should  acquit  defendant. ^^ 

§  571.     Evidence — Possession  of  instruments  adapted  to  produce 
abortion 

The  court  instructs  the  jury  that  the  possession  by  a  physician 
of  surgical  instruments  adapted  to  use  in  procuring  the  miscarriage 

32  Doughterty    v.    People,    1    Colo.  33  Coiuraonwealth     v.     Suow,     116 

514.  Mass.  47. 
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of  pregnant  women  would  be  explained,  consistently  with  that  phy- 
sician's innocence  of  any  intention  to  use  them  for  unlawfully 
procuring  miscarriages,  if  they  were  instruments  also  adapted  equal- 
ly to  other  and  legitimate  uses  in  surgery  or  midwifery,  unless 
their  extraordinary  number  and  variety  was  in  more  than  ordi- 
nary proportion  to  the  whole  number  and  variety  of  surgical  in- 
struments possessed  by  him,  or  the  exigencies  of  his  practice  fur- 
nished him  occasions  for  using;  but  the  significance,  as  evidence, 
of  the  possession  of  any  number  or  variety  of  surgical  instruments 
adapted  especially  to  procuring  miscarriage  of  pregnant  women, 
would  more  or  less  depend  upon  circumstances,  usual  or  unusual, 
ordinary  or  extraordinary,  attending  the  mode  of  their  possession 
and  keeping,  and  the  exigencies  of  such  physician's  practice.^* 

§  572.     Evidence  of  intent 

The  court  instructs  the  jury  that  the  intent  to  procure  the  mis- 
carriage may  be  shown  by  direct  evidence,  that  is,  by  the  express 
confession  or  declaration  of  the  accused ;  or  such  intent  may  be 
proved  by  the  acts  and  conduct  of  the  prisoner,  and  other  circum- 
stances from  which  you  may  naturally  and  reasonably  infer  the 
intent  charged. ^^ 

§  573.     Evidence  of  other  similar  operations 

In  connection  with  the  proof  of  the  intent  to  procure  the  mis- 
carriage we  call  your  attention  to  the   testimony  of  the  witness 

respecting   an   operation    alleged   to   have   been   performed 

on  his  wife  similar  to  the  one  charged  in  this  indictment.  We  say 
to  you  that  such  testimony  cannot  be  considered  by  you  at  all 
in  determining  whether  the  defendant  committed  the  acts  charged 
in  the  indictment,  that  is,  administered  or  prescribed  the  medicine 
or  used  the  instrument  alleged.  Such  testimony  ofifered  by  the 
state  to  show  that  the  defendant  performed  an  operation  on  the 
wife  of  said  witness  similar,  to  the  one  charged  in  the  indictment 
can  be  considered  only  when  the  jury  are  satisfied  from  other  evi- 
dence in  the  case  that  the  defendant  did  commit  the  acts  charged, 
and  even  then  the  testimony  given  by  said  witness  can  be  con- 
sidered only  for  the  purpose  of  determining  whether  the  defend- 
ant committed  those  acts  with  the  unlawful  intent  to  procure  a 
miscarriage.^^ 

34  Commonwealth    v.     Brown.    121  36  State  v.  Brown  (Del.)  85  A.  797, 

Mass.  69.  3  Boyce,  499. 

3  5  state  V.  Brown  (Del.)  85  A.  797, 
3  Boyce,  499. 
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§  574.     Sufficiency  of  evidence  of  intent 

You  are  further  instructed  that  the  intent  with  which  an  act  is 
committed  may  be  proved  by  direct  and  positive  testimony,  or 
such  intent  may  be  inferred  from  all  the  facts  and  circumstances 
surrounding  and  attending  the  act,  as  shown  by  the  evidence  in 
the  case,  and  the  intent  with  which  the  defendant  used  an  instru- 
ment  or   instruments   upon   the   private   parts   or   womb    of   said 

,  if  you  find  that  he  did  use  it,  or  them,  must  be  determined 

by  you  from  the  evidence  given  in  this  case.^' 

§  575.     Credibility  as  witness  of  woman  operated  upon 

The  court  instructs  the  jury  that,  inasmuch  as and , 


by  their  solicitation  of  or  consent  to  the  acts  of  defendant,  al- 
leged to  be  unlawful,  were  severally  implicated  in  these  acts,  and 
their  unlawful  and  criminal  character,  that  fact  may  justly  be 
considered  by  the  jury  as  affecting  their  credibility  as  witnesses 
and  the  force  and  weight  of  their  testimony.** 

3  7  state  V.  De  Groat,  168  S.  "W.  702,  ss  Commonwealth    v.    Brown,    121 

259  Mo.  364,  Mass.  69. 
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CHAPTER  XLI 

ABSTRACTS  OF  TITLE 
§  576.     Liability  of  abstracter  for  negligence  in  examining  title. 

§  576.     Liability  of  abstracter  for  negligence  in  examining  title 

I  charge  you  that,  in  order  for  the  plaintiff  to  recover  in  this 
case,  he  must  establish  to  your  satisfaction  that  a  contract  rela- 
tion existed  between  plaintiff, ,  and  the  defendant,  the 

Company,  under  which  and  by  reason  of  which  the  plaintiff  had 
certain  rights,  and  the  defendant  certain  obligations  to  perform 
with  reference  to  the  plaintift.  In  other  words,  this  contract  re- 
lation which  the  plaintifif  claims  must  have  been  such  that  he, 
the  plaintiff,  had  a  right  to  rely  upon  this  alleged  contract,  and  the 
defendant  had  certain  duties  with  reference  to  the  plaintiff,  and 
those  duties  he  must  have  performed  in  the  manner  as  I  shall  here- 
after more  in  detail  instruct  you.^ 

1  Beckovsky  v.  Burton  Abstract  &  Title  Co.,  175  N.  W.  235,  208  Mich.  224. 
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CHAPTER  XLII 
abusp:  of  process 

§  577.  Elements  of  cause  of  action. 

578.  Malice  and  want  of  probable  cause. 

579.  What  constitutes  probable  cause. 

580.  Attempt  to  enforce  process  against  exempt  property. 

581.  Damages. 

§  577.     Elements  of  cause  of  action 

The  court  instructs  the  jury  that  this  is  an  action  as  alleg'ed 
for  malicious  abuse  of  legal  process,  and  the  plaintiff,  in  order  to 
recover,  must  prove  by  a  preponderance  of  the  evidence  that  a 
criminal  process  was  issued  against  her  substantially  as  alleged 
in  her  complaint,  and  that  after  it  was  issued  the  defendant  caused 
said  process  to  be  used,  not  for  the  purpose  of  vindicating  the 
criminal  law,  but  for  the  purpose  of  evicting  the  plaintiff*  and  her 
htisband  from  certain  premises  where  they  were  living  at  the  time.'- 

The  court  instructs  the  jur}^  that,  to  entitle  the  plaintiff  to  re- 
cover, it  is  not  only  necessar)^  to  prove  that  the  defendant  had  an 
ulterior  motive  other  than  a  purpose  to  vindicate  the  criminal  law, 
to  wit,  the  design  of  evicting  the  plaintiff  and  her  husband  from 
the  premises,  but  she  is  also  required  to  prove  some  act  on  the  part 
of  the  defendant,  or  at  his  instance  or  request,  in  the  use  of  such 
criminal  proceedings,  other  than  such  as  would  be  proper  in  the 
regular  prosecution  of  the  charge,  and  that  the  defendant  cannot 
be  held  responsible  for  merely  setting  the  criminal  law  in  motion 
and  causing  the  arrest  of  the  plaintiff  and  holding  her  in  custody, 
even  though  such  acts  were  done  with  the  ulterior  motive  of  evict- 
ing her  from  .the  premises  of  the  defendant,  but  in  order  to  re- 
cover the  plaintiff'  must  further  show  some  distinct  act  or  omission, 
as  set  forth  in  the  complaint,  accomplished  at  the  instance  or  re- 
quest of  the  defendant,  which  amounted  to  a  misuse  or  abuse  of 
the  process  after  it  had  been  issued.- 

The  court  instructs  the  jury  that,  while  one  arrested  on  a  crim- 
inal complaint  has  the  right  to  be  taken  before  a  magistrate  with- 
out unnecessary  delay,  and  an  opportunity  given  to  give  bail,  and 
though  the  jury  may  find  that  the  plaintiff  was  unnecessarily  ar- 
rested   in   the   nighttime,    and   unnecessarily    confined   without   an 

1  Kool  V.  r.ee.  1?A  P.  n06,  43  Utah,  2  Kool  v.  Lee.  IPA  P.  900,  43  Utah, 

394.  394. 
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opportunity  to  give  bail,  yet  the  defendant  will  not  be  liable  for 
that,  unless  caused  at  his  instance  and  request,  and  done  with 
the  design  to  evict  the  plaintiff  and  her  husband,  and  not  to  vin- 
dicate the  criminal  law.^ 

•:§  578.     Malice  and  want  of  probable  cause 

The  court  instructs  the  jury  that,  in  order  for  the  plaintiff  to 
recover  for  abuse  of  process  it  is  not  essential  for  her  to  prove 
that  the  defendant  acted  maliciously  or  without  probable  cause, 
that  is,  so  far  as  sustaining  the  right  to  recover  is  concerned ; 
but  the  proofs,  if  any,  tending  to  show  malice  and  want  of  proba- 
ble cause,  are  to  be  considered  in  case  you  find  she  is  entitled  to 
recover,  when  you  consider  the  question  of  the  amount  of  dam- 
ages, if  any,  you  find  in  her  favor.* 

:§  579.     What  constitutes  probable  cause 

You  are  instructed  that,  if  the  plaintiff  willfully  disturbed  the 
peace  and  quiet  of  the  defendant  at  his  store  by  loud  and  unusual 
noise,  by  offensive  conduct,  or  by  threatening  the  defendant,  such 
conduct  constituted  probable  cause,  and  gave  the  defendant  the 
right  to  prosecute  the  plaintiff"  for  such  disturbance  of  the  peace, 
and  that  the  element  of  probable  cause  for  the  prosecution  must 
be  found  in  favor  of  the  defendant.  In  other  words,  such  conduct 
of  the  plaintiff'  would  make  her  guilty  of  disturbing  the  peace,  and 
there  would  be  no  question  of  the  defendant  having  probable  cause 
or  of  his  right  to  cause  her  to  be  prosecuted  therefor.^ 

§  580.     Attempt  to  enforce  process  against  exempt  property 

You  are  instructed  that,  if  the  jury  shall  believe  and  find  from 
the  evidence  that  defendant  caused  and  directed  the  •  Rail- 
road Company  to  be  summoned  as  garnishee  of  the  plaintiff  at 
the  time  of  the  several  garnishments  in  evidence  on  the  original 
execution  in  evidence,  and  that  at  the  time  of  the  service  of  said 
garnishments  the  plaintiff  was  an  employe  of  the  said  railroad 
company,  working  for  wages,  and  that  he  resided  in  coun- 
ty, state  of ,  and  was  the  head  of  a  family,  as  explained  in 

instruction  No.  ,  and  that  at  the  time  of  the  service  of  said 

garnishments  the  said  railroad  company  did  not  have  in  its  pos- 
session or  under  its  control  any  property,  money,  or  effects  of 
the  plaintiff,  and  did  not  owe  plaintiff  any  money  except  such  as 

3  Kool  V.  Lee,  1.34  P.  906.  43  Utah,  "  Kool  v.  Lee,  134  P.  906,  43  Utah, 
394.                                                                     394. 

4  Kool  V.  Lee,  134  P.  906,  43  Utah, 
394. 
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was  exempt  from  seizure  or  garnishment  as  explained  in  instruc- 
tion No.  ,  or  such  as  was  subject  to  be  selected  and  held 

by  plaintiff  as  exempt  as  explained  in  instruction  No.  ,  and 

if  the  jury  shall  believe  and  find  from  the  evidence  that  the  de- 
fendant at  the  time  of  causing  or  directing  such  garnishment  to  be 
served  had  no  reasonable  or  probable  cause  for  believing  that  said 
railroad  company  had  in  its  possession  or  under  its  control  prop- 
erty, money,  or  effects  of  plaintiff,  or  owed  plaintiff  money  which 
might  be  lawfully  held  on  such  garnishments  and  taken  in  satis- 
faction of  said  execution,  yet,  nevertheless,  that  defendant  caused 
and  directed  said  railroad  company  to  be  so  summoned  as  garnishee 
of  plaintiff  maliciously,  and  for  the  purpose  of  compelling  pay- 
ment of  his  judgment  out  of  plaintiff's  wages,  at  the  same  time 
knowing  plaintiff's  rights  of  exemption  herein,  or  that  defendant 
caused  or  directed  said  garnishments  to  be  served  on  said  railroad 
company  maliciously  and  for  the  purpose  of  harassing  and  annoy- 
ing said  company  and  causing  it  to  discharge  plaintiff  from  his 
employment  unless  he  paid  defendant's  judgment,  then  it  will  be 
the  duty  of  the  jury  to  find  their  verdict  for  the  plaintiff  on  the 
first  count  of  the  petition  in  this  cause.® 

§  581.     Damages 

You  are  instructed  that,  if  the  jury  find  for  the  plaintiff  on  the 
first  count  of  the  petition,  they  should  allow  and  assess  in  his  fa- 
vor, first,  such  actual  damages,  not  exceeding  dollars,  as 

under  the  evidence  they  may  believe  he  has  sustained,  and  which 
will  reasonably  compensate  him  for  any  reasonable  expenses,  if 
any,  incurred  by  him,  directly  occasioned  by  and  resulting  from 
the  defendant's  acts  and  conduct  as  shown  by  the  evidence ;  and, 
second,  and  in  addition  thereto,  the  jury  may  also  allow  and  as- 
sess against  the  defendant  such  further  surri  by  way  of  exemplary 

or  punitive  damages,  not  exceeding  dollars,  as  will,  in  their 

opinion,  sufficiently  punish  the  defendant  for  the  wrong  and  injury 
done  the  plaintiff.  If  the  jury  allow  exemplary  damages,  the 
amount  thereof  must  be  separately  stated  in  their  verdict.' 

6  Cooper  V.  Scyoc,  79  S.  W.  751,  104  7  Cooper  v.  Scyoc,  79  S.  W.  751,  104 

Mo.  App.  414.  Mo.  App.  414. 
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CHAPTER  XLIII 
ABUTTING  OWNERS 

A.     Rights  in   Street 

§  582.  Right  to  have  street  remain  unobstructed. 

nSS.  Recovery  for  injury  to  means  of  ingress  and  egress. 

584.  Right  of  owner  of  foe  to  trees  standing  in  right  of  way. 

585.  Rights  as  to  shade  trees. 

586.  Damages  for  obstruction. 

B.      LlABILITT  FOE  INJURIES  TO  PEBSONS  IN   STREET 

587.  Injuries  from  sagging  telephone  wire. 

588.  Negligence  with  respect  to  leaving  manhole  or  coal  hole  uncovered. 

588(1).  Massachusetts. 
588(2).  Missouri. 

589.  Right  temporarily  to  obstruct  street. 

589(1).  Alabama. 
589(2).  Indiana. 

590.  Liability  for  acts  of  independent  contractor. 

591.  Contributory  negligence  of  traveler. 

591(1).  Alabama. 
591(2).  Indiana. 

592.  Presumptions — Res  ipsa  loquitur. 

A.    Rights  in  Street 

§  582.     Right  to  have  street  remain  unobstructed 

Right  to  cut  down  telegraph  pole  in  highway,  see  post,  §  3548. 
Telephone  pole  in  street  as  nuisance,  see  post,  §  4108. 

The  court  instructs  the  jury  that  an  abutting  owner  is  not  nec- 
essarily entitled  to  have  the  thoroughfare  on  which  his  lot  abuts 
maintained  as  a  continuously  opened  thoroughfare,  provided  his 
private  right  of  access  to  and  from  his  property  is  left  by  some 
reasonably  convenient  route  or  way.  The  law  does  not  guarantee 
the  continuance  of  the  way  as  it  was  dedicated,  but  only  that  the 
owner  shall  not  be  prevented  from  getting  into  and  out  of  his 
property  by  some  reasonably  convenient  way.-^ 

The  court  instructs  the  jury  that  the  law  does  not  guarantee 
that  the  plaintiff's  way  to  and  from  his  property  along ave- 
nue should  remain  the  same,  without  change  or  diminution.  Al- 
terations may  be  made  or  obstructions  created  in  that  avenue  un- 
der legal  authority,  and  plaintiff  could  not  complain,  provided  a 
reasonable  means  of  getting  to  and  from  his  property  is  left  to 
him.^ 

1  Meighan  v.  Birmingham  Terminal  2  Meighan  v.  Birmingham  Terminal 

Co.,  51  So.  775,  165  Ala.  591.  Co.,  51  So.  775,  165  Ala.  591. 
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§  583.     Recovery  for  injury  to  means  of  ingress  and  egress 

In  passing  upon  the  question  as  to  whether  or  not  the  excava- 
tion along  avenue  was  made  by  the  receivers,  and 

,   in   the   Hne   of   their  duty   as   such   receivers   and  in   their 

official  capacity  as  such,  you  are  instructed  that  said  receivers 
had  a  right  to  construct  the  line  of  railroad  across  such  avenue 

in  the  town  of  ,  but  that  it  was  the  duty  of  said  receivers 

to  restore  the  said,  avenue  thus  crossed  over  to  such  state  as  not 
to  unnecessarily  impair  its  usefulness  as  a  street,  and  if  you  be- 
lieve from  the  testimony  that  the  method  adopted  by  the  receivers, 
in  making  this  excavation  was  necessary  in  order  to  restore  said 
street  to  its  original  condition,  then  you  are  instructed  that  if  any 
injury  resulted  to  the  plaintiff  by  reason  of  the  construction  of 
said  excavation  that  the  defendant  railway  company  is  liable  for 
the  injury  sustained.^ 

§  584.  Right  of  owner  of  fee  to  trees  standing  in  right  of  way 
You  are  instructed  that,  whenever  a  public  road  is  laid  out  un- 
der an  order  of  court,  the  public  acquires  in  the  highway  only  such 
rights  as  the  public  easement  therein  requires.  The  owner  of  the 
fee  is  not  divested  of  his  title,  and  he  does  not  part  with  the  in- 
cidents of  the  soil  not  needed  for  the  improvement  or  repair  of 
the  road,  or  of  the  system  of  which  it  forms  a  part.  Subject  to 
this  right,  trees  standing  within  the  limits  of  the  right  of  way, 
and  necessary  to  be  removed,  for  the  proper  enjoyment  of  the  right 
of  way,  belong,  when  removed,  to  the  owner  of  the  fee,  and  can- 
not be  taken  for  private  use ;  and  if  so  taken,  the  owner  of  the  fee 
can  maintain  an  action  of  trespass  to  recover  damages  therefor.* 

§  585.     Rights  as  to  shade  trees 

Liability  of  tree  warden  for  injuring  tree,  see  post,  §  3549. 

We  may  say  to  you  that  the  trimming  or  cutting  of  shade  trees 
along  the  public  highway,  without  the  knowledge  or  consent  of  the 
abutting  owner  of  the  fee  in  such  highway^  or  without  having  ob- 
tained a  right  of  way  from  such  abutting  owner,  constitutes  an 
unlawful  act  for  which  damages  may  be  allowed  the  party  ag- 
grieved.^ 

You  are  instructed  that  it  is  not  denied  by  the  company  that 
the  plaintiff,  being  owner  of  the  fee,  had  a  right  to  the  trees  grow- 

3  Kansas  City,  M.  &  O.  Ry.  Co.  of  -'  Jordan  v.  Delaware  &  A.  Tele- 
Texas  V.  Weaver  (Tex.  Civ.  App.)  217  graph  &  Telephone  Co.  (Del.)  75  A. 
S.  W.  740.                                                         1014,  1  Boyce,  107. 

4  Cowgill  V.  Hurley  (Del.)  86  A.  731, 
4  Boyce,  151. 
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ing  on  the  land  upon  her  side  of  the  road  or  highway,  for  all  pur- 
poses not  incompatible  with  the  proper  and  lawful  use  of  the  high- 
way. But  if  the  owner  of  such  fee,  by  an  agreement  nrade  or  as- 
sented to  by  such  owner,  or  made  by  some  one  else  acting  under 
the  authority  of  such  owner,  gives  a  telephone  company  the  right 
to  construct  a  telephone  line  upon  or  across,  his  lands,  such  com- 
pany has  the  right  to  cut  or  trim  trees  standing  upon  the  land 
over  which  the  right  of  way  is  given,  so  far,  and  to  such  extent, 
as  may  be  reasonably  necessary  for  the  proper  construction  and 
operation  of  such  line.*' 

§  586.     Damages  for  obstruction 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  plaintiff's  property  has  been  improved  more  than 
it  has  been  damaged  by  the  defendant's  work  complained  of,  when 
considered  in  connection  with  the  whole  improvement,  you  should 
find  for  the  defendant.' 


B.    Liability  for  Injuries  to  Persons  in  Street 

§  587.     Injuries  from  sagging  telephone  wire 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  wire  \yhich  injured  the  plaintiff  sagged  from  the 
K.  property  adjoining  the  street  by  virtue  of  the  fact  that  it  was 
detached  from  the  house  and  insecurely  wrapped  around  a  tree 
near  the  house  on  that  side  after  the  K.  property  passed  to  the 
defendant  company,  and  that  the  sagging  which  caused  the  wire 
to  injure  the  plaintiff  did  not  come  from  the  other  side  of  the 
street,  and  that  for  three  or  four  months  before  the  injury  the  wire 
had  been  gradually  "sagging  from  the  K.  side  so  that  it  was  a 
danger  and  menace  to  the  traveling  public,  and  that  during  all 
this  time  the  defendant  company  had  full  control  and  dominion 
over  the  said  K.  property  and  wire,  and  knew  of  its  sagging  con- 
dition, or  could  have  ascertained  the  same  by  ordinary  diligence,  it 
thereupon  became  the  duty  of  defendant  to  use  due  care  to  either 
remove  said  wire  from  across  the  public  road,  or  to  so  fasten  and 
secure  it  that  it  would  not  be  a  danger  or  menace  to  the  travel- 
ing public,  and  if  they  further  believe  the  defendant  company  failed 
to  perform  this  duty,  and  as  a  direct  and  proximate  result  of  such 
failure   plaintiff*   was    injured   without   negligence   on    the   part    of 

6  Jordan    v,    Delaware   &    A.    Tele-  7  Meighan  v.  Birmingham  Terminal 

graph  &  Telephone  Co.  (Del.)  75  A.       Co.,  51  So.  775,  165  Ala.  591. 
1014,  1  Boyce,  107. 
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herself  or  the  driver  of  the  buggy,  their  verdict  should  be  for  the 
plaintiff.* 

§  588.     Negligence  with  respect  to  leaving  manhole  or  coal  hole 

uncovered 
§  588(1)'     Massachusetts 

The  court  instructs  the  jury  that  the  defendant  is  not  the  in- 
surer of  the  safety  of  the  coal  hole.  He  is  only  held  to  ordinary 
care  and  diligence  about  it.  Was  ordinary  care  exercised  about  that 
coal  hole?  The  defendant  himself  knew  nothing  about  it,  but  he 
must  be  held  responsible  for  the  acts  of  those  to  whom  he  dele- 
gated the  care  of  it.  On  that  you  will  see  among  other  things 
where  the  coal  hole  was.  It  was  in  a  highway.  See  how  much 
the  highway  was  traveled ;  in  what  part  of  the  sidewalk  it  is ; 
whether  on  that  part  over  which  people  were  likely  to  travel  or  not. 
See  further  what  would  be  likely  to  be  the  consequences  arising 
from  having  it  out  of  order,  because  the  consequences  of  an  acci- 
dent may  properly  be  taken  into  consideration  by  the  jury  in  con- 
sidering what  care  should  be  taken  to  avoid  it.  The  defendant  had 
the  right  to  use  that  part  of  his  premises  under  the  sidewalk  pro- 
viding he  exercised  due  care  with  reference  to  people  passing  over 
it.  The  fact  that  it  was  a  part  of  the  street  would  not  prevent  him 
from  using  his  land  under  the  street  providing  he  takes  proper 
care  for  the  persons  who  are  going  over  it.  He  is  not  to  be  held 
responsible  because  the  coal  hole  was  there,  nor  from  the  fact  that 
there  was  an  excavation  under  the  sidewalk,  but,  the  coal  hole  and 
the  excavation  being  there,  he  is  held  responsible  for  such  care  as 
ought  to  be  exercised  under  the  circumstances.  On  that  you  will 
see  what  was  the  original  construction  of  the  coal  hole.  Was 
there  a  sound  coal  cover,  or  not?  Did  he 'have  any  reason  to 
believe  that  it  was  out  of  order?  Was  any  complaint  ever  made 
to  him  or  to  his  agents?  If  complaint  was  made  to  his  agents,  and 
the  care  was  delegated  to  them,  their  c^re  is  the  care  of  the  de- 
fendant; their  eyes  are  his  eyes;  their  ears  are  his;  and  their 
hands  are  his,  so  far  as  to  them  is  delegated  the  care  of  the  coal 
hole.  Of  course  you  will  look  and  see,  among  other  things,  wheth- 
er the  hole  as  originally  constructed  was  such  as  would  be  likely 
to  get  out  of  order.  You  will  see  v^^hat  care  was  exercised  by  the 
janitor  or  others.  You  will  consider  how  many  persons  had  the 
right  to  put  coal  through  the  hole,  and  whether  that  would  in- 
crease or  decrease  the  care  required  about  it.     It  is  in  dispute  as 

8  Shenandoah  Valley  Loan  &  Trust  Co.  v.  Murray,  91  S.  E.  740,  120  Va.  563. 
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to  what  was  the  original,  condition  of  the  coal  cover  and  hole. 
See  whether,  under  all  the  circumstances  at  the  time  of  this  acci- 
dent, that  coal  cover  was  in  a  dangerous  condition  by  reason  of 
such  a  lack  of  care  as  ought  to  have  been  exercised  with  refer- 
ence to  it  because  you  must  hold  the  defendant  for  such  care  as 
properly  ought  to  have  been  exercised  about  it.® 

§  588(2).     Missouri 

You  are  instructed  that  if  the  jury  find  and  believe  from  the 
evidence  that  the  sidewalk  mentioned  in  the  evidence  was  a  pul> 
lic  thoroughfare  and  in  'common  and  general  use  by-  pedestrians, 
and  that  plaintiff  did  not  know  that  the  covering  had  been  removed 
from  the  manhole  or  opening  in  said  sidewalk,  then  the  plaintiff 
had  the  right  to  act  upon  the  assumption  that  the  said  sidewalk 
was  in  a  reasonably  safe  condition ;  plaintiff"  being  required,  how- 
ever, in  going  or  walking  along  or  upon  said  sidewalk,  to  exercise 
reasonable  care  for  his  own  safety.^" 

§  589.     Right  temporarily  to  obstruct  street 
§  589(1).    Alabama 

The  jury  is  charged  that  the  owner  of  a  storehouse  or  a  storing 
room  abutting  on  a  sidewalk  in  a  town  or  city  is,  under  the  law, 
entitled  to  the  temporary  use  of  the  sidewalk  in  front  of  his  store, 
provided  he  consume  no  more  than  reasonable  time  in  the  moving 
of  such  merchandise  across  the  sidewalk  into  such  storehouse. ^^ 

The  court  instructs  the  jury  that  if  the  jury  believe  from  the 
evidence  that  the  defendant's  storing  room  abutted  the  sidewalk, 
and  that  there  was  no  other  way  of  transporting  goods  from  the 
drays  into  the  warehouse,  and  if  the  jury  believe  from  the  evidence 
that  the  defendant  was  conducting  said  storage  room  and  storing 
goods  in  it  for  mercantile  purposes,  then  the  jury  is  charged  that 
the  defendant  had  a  right  to  truck  the  cotton  seed  meal  from  his 
dray  over  said  sidewalk  into  his  storage  room,  if  not  more  than 
a  reasonable  time  was  consumed  in  trucking  said  meal  across  said 
sidewalk,  and  if  the  trucking  was  done  in  a  reasonably  prudent 
way.^^ 

§  589(2).     Indiana 

You  are  instructed  that  the  owner  or  tenant  occupying  property 
abutting  upon  a  sidewalk  has,  as  incident  to  such  ownership  or  oc- 

»  Stevenson  v.  Joy,  25  N.  E.  78,  152  n  Walker  v.  John  Smitb.  T.,  74  So. 

Mass.  45.  451,  199  Ala.  514. 

10  Bentley  V.  Rothschild  Bros.  Hat  12  walker   v.   John    Smith,    T.,    74 

Co.,  129  S.  W.  249.  144  Mo.  App.  612.  So.  451,  199  Ala.  514. 
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cupancy,  rights  and  duties  beyond  those  allowed  or  owing  by  the 
ordinary  traveler  on  such  sidewalk.  Among  such  rights  is  that  of 
repairing  the  sidewalk,  and  if  necessary  he  may  to  that  end  tem- 
porarily obstruct  or  close  a  part  of  such  sidewalk  by  placing  there- 
on material  or  other  things  suitable  for  that  purpose,  but  in  so 
doing  he  must  exercise  care  for  the  safety  of  those  using  such  side- 
walk commensurate  with  the  requirements  of  the  location  and  sur- 
roundings. And  if  you  believe  from  a  preponderance  of  the  evi- 
dence in  this  case  that  the  platform  over  which  plaintift's  dece- 
dent stumbled,  if  you  find  that  he  did  stumble,  was  placed  there 
by  the  defendant  as  a  method  of  temporarily  guarding  certain  de- 
fects in  the  sidewalk  in  front  of  the  premises  occupied  by  it,  and 
that  it  was  a  reasonably  safe  method  of  temporarily  guarding  such 
defects,  and  that  the  platform  was  not  maintained  on  said  sidewalk 
an  unnecessary  or  unreasonable  length  of  time,  then  that  act  would 
not  in  itself  constitute  negligence.  And  if  you  find  that  the  por- 
tion of  the  sidewalk  where  said  platform  was  placed  was  so  well 
lighted  that  one  using  the  sidewalk  could  by  the  exercise  of  ordi- 
nary care  have  seen  the  platform  in  time  to  have  avoided  injur\' 
from  it,  that  fact,  if  you  find  it  to  be  a  fact,  would  excuse  the  de- 
fendant from  giving  other  warning  of  the  presence  of  the  platform 
and  the  obstruction  of  the  sidewalk  thereby. ^^ 

§  590.     Liability  for  acts  of  independent  contractor 

You  are  instructed  that  if  the  jury  find  from  the  evidence  that 
the  defendants  had  let  the  work  of  constructing  the  building  and 
area  in  question  to  contractors,  who  were  to  do  all  the  work  and 
furnish  all  the  materials  on  their  own  credit,  with  their  own  means, 
and  that  the  defendants,  while  the  work  was  in  progress,  had  no 
possession  or  occupancy  of  the  premises,  and  had  no  control  of 
the  mode  or  manner  in  which  said  contractors  should  do  the  work, 
other  than  to  accept  or  reject  the  work  as  being  in  compliance  or 
noncompliance  with  the  contract,  then  the  defendants  are  not  re- 
sponsible for  any  injury  resulting  to  the  plaintift"  in  consequence 
of  the  negligence  of  said  contractors  or  any  of  their  employes  in 
not  guarding  the  said  area  with  proper  protections  or  coverings.^* 

13  Bailey  v.  Columbia  Grocery  Co.,  49  Ohio  St.  69,  14  L.  R.  A.  828.  The 
<App.)  124  N.  E.  784.  above  instruction  was  abstract  in  this 

14  Hawver  v.  Whalen,  29  N.  E.  1049,      case. 
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§  591.     Contributory  negligence  of  traveler 
§  591(1).     Alabama 

The  jury  is  charged  that  whilst  a  pedestrian  has  a  right  to  the 
entire  width  of  the  sidewalk  to  walk  upon,  yet  if  the  jury  find 
from  the  evidence  that  a  part  of  the  sidewalk  in  this  instance  was 
wet  and  slippery,  and  this  condition  was  open  and  obyious  to  the 

plaintiff,  and  if  a  greater  part  of  it,  about feet  in  width  of  the 

sidewalk  and  running  the  full  front  of  the  building,  was  dry  and 
safe  for  pedestrians,  it  was  the  duty  of  the  plaintiff  to  select  the 
dry  and  safe  portion  of  said  sidewalk  to  walk  upon,  and  if  she  neg- 
ligently selected  the  wet  and  slippery  part  to  walk  on,  and  such 
selection  and  walking  upon  said  slippery  part  proximately  contrib- 
uted to  the  injury  of  the  plaintiff,  then  the  plaintiff  cannot  recover 
in  this  suit.^^ 

§  591(2).     Indiana 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
the  platform  over  which  the  plaintift"'s  decedent  stumbled  was  in 
plain  view,  where  it  could  be  seen  by  any  one  exercising  ordinary 
care  with  reference  to  his  surroundings,  but  that  plaintift''s  decedent 
failed  to  observe  its  location  and  use  ordinary  care  to  avoid  it, 
then  he  was  guilty  of  such  contributory  negligence  that  your  ver- 
dict in  this  case  should  be  for  the  defendant.-^® 

§  592.     Presumptions — Res  ipsa  loquitur 

I  instruct  you  that  you  are  not  at  liberty  to  conclude  that  the 
walk  in  question  at  the  time  and  place  of  the  accident,  was  in  a 
dangerous  condition  simply  because  of  the  accident  which  hap- 
pened to  plaintiff.  But  you  must  consider  all  the  facts  and  circum- 
stances with  relation  to  the  condition  of  the  walk  at  the  time  of 
the  accident,  and  from  all  of  the  facts  and  circumstances  in  the 
case,  as  shown  by  the  evidence  and  under  the  instructions  I  give 
you  as  to  the  law,  determine  in  your  own  mind  whether  the  place 
where  plaintiff"  was  injured  was  in  a  dangerous  condition  to  per- 
sons traveling  in  the  ordinary  way,  using  ordinary  care,  because  of 
the  negligence  of  defendant.^' 

15  Walker  v.  John  Smith,  T.,  74  So.  it  Jensen  v.  Schlenz,  154  P.  159,  S9 

451,  199  Ala.  514.  Wash.  268. 

ic  Bailev  v.  rolnmbia  Grocery  Co. 
(App.)  124  N.  E.  7S4. 
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CHAPTER  XLIV 

ACCIDENT  INSURANCE 

593.  Wlietlier  injury  sustained  by  insured. 

594.  What  is  an  accident. 

595.  Right  of  recovery  as  dependent  on  whether  injuries  caused  by  ex- 

ternal, violent,  and  accidental  means. 
595(1).  United  States. 
595(2).  Missouri. 

596.  Right  of  recovery  as  dependent  on  extent  of  injuries — What  consti- 

tutes total  disability  within  policy. 

597.  RigEl  of  recovery  as  dependent  on  whether  accident  sole  cause  of 

death. 

597(1).  Iowa. 

597(2).  Missouri. 
59S.     Effect  of  disease  at  time  of  accident. 

598(1).  California. 

598(2).  Missouri. 

598(3).  Vermont. 
.599.     Disease  as  constituting  accidental  injury. 

600.  Disease  or  bodily  infirmity  resulting  from   accidental  injury. 

600(1).  Illinois. 
600(2).  Nebraska. 

601.  Blood   poisoning  from   wounds   suffered   by   insured   in   professional 

operations. 

602.  Necessity  of  external  and  visible  sign  of  injury. 

603.  Exemption  from  liability  for  death  caused  wholly  by  disease. 

604.  Exemption  from  liability  for  accidents  caused  by  particular  diseases. 

605.  Exception  from  policy  of  injuries  intentionally  inflicted  by  some  other 

person. 
605(1).  Kentucky. 
605(2).  Oklahoma. 
60<j.     Injuries  received  from  one  while  attempting  to  commit  burglary  or 
robbery. 

607.  Voluntary  exposure  to  unnecessary  danger. 

607(1).  Illinois. 
607(2).  Missouri. 
607(3).  Texas. 

608.  Same — Distinguished  from  negligence. 

609.  Exception  of  accidents  occurring  in  consequence  of  riding  on  a  locomo- 

tive. 

610.  Exception  of  injuries  sustained  while  riding  on  the  platform  or  steps 

of  any  railway  car. 

611.  Exception    of   injuries    received    while    leaving    moving    conveyance 

using  steam  as  a  motive  power. 

612.  Exception  of  death  by  suicide. 

613.  Right  to  increased  recovery  or  double  indemnity  in  certain  cases — 

Injuries  received  while  in  passenger  elevator. 

614.  Same — Injuries  received  while  in  or  on  street  car. 

615.  Notice  of  injury  and  proofs  of  death — Authority  of  agent  to  waive 

conditions  of  policy. 

616.  Presumption  and  burden  of  proof  as  to  cause  of  death. 

616(1).  Maryland. 
616(2).  Missouri. 
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§  617.     Presumption  against  suicide. 
617(1).  California. 
617(2).  Illinois. 

618.  Matters  considered  on  issue  of  cause  of  death. 

619.  Sutliciency  of  evidence  as  to  cause  of  death. 

§  593.     Whether  injury  sustained  by  insured 

You  are  instructed  that  the  first  question  (viz.,  was  the  deceased, 

,  injured  by  jumping  from  the  platform?)   is  so  entirely  a 

question  of  fact,  to  be  determined  upon  the  testimony,  that  the 
court  must  submit  it,  without  discussion,  to  your  determination. 
In  passing  upon  the  question  you  will  consider  all  the  circum- 
stances of  the  occurrence  as  laid  before  you  in  the  testimony ;  the 
apparent  previous  physical  condition  of ;  the  subsequent  oc- 
currences and  circumstances  tending  to  show  the  change  in  his 
condition ;  the  relation  in  time  which  the  first  developments  of 
any  trouble  bore  to  the  time  when  he  jumped  from  the  platform; 
the  nature  of  his  last  sickness ;  and  the  symptoms  disclosed  in  its 
progress  and  termination.  Further,  you  will  inquire :  What  evi- 
dence, if  any,  did  the  post  mortem  examination,  and  any  and  all  sub- 
sequent examinations,  of  the  parts  alleged  to  have  been  the  seat 
of  the  supposed  injury  furnish  of  an  actual  physical  injury?  What 
connection,  if  any,  does  there  or  does  there  not  appear  to  be  be- 
tween the  act  of  jumping  from  the  platform  and  the  subsequent 
events  and  circumstances  which  culminated  in  death,  including  the 
result,  as  you  shall  find  it  to  be,  of  the  post  mortem  investigations  ? 
The  question  is  before  you  in  the  light  of  all  proven  facts,  for  de- 
termination. The  court  cannot  indicate  any  opinion  upon  it  with- 
out invading  3'our  exclusive  province ;  and  by  your  ascertainment 
of  the  facts  the  parties  must  be  bound.  There  is  presented  in  the 
case  a  train  of  circumstances.  Do  they  or  not,  so  to  speak,  form 
a  chain  connecting  the  ultimate  result  with  such  a  previous  cause 
as  is  alleged?  Was  the  act  of  jumping  from  the  platform  adequate 
or  inadequate  to  produce  an  internal  injury?  Thus  you  may  prop- 
erly pursue  the  inquiry,  guided  by  and  keeping  within  the  limits 
of  the  testimony.-^ 

§  594.     What  is  an  accident 

The  court  instructs  the  jury  that,  an  accident  is  any  event  hap- 
pening without  any  human  agency,  or,  if  happening  through  human 
agency,  an  event  which,  under  the  circumstances,  is  unusual  and 
unexpected  to  the  person  to  whom  it  happened.     The  happening 

1  United  States  Mut.  Ace.  Ass'n  v.  Barry,  9  S.  Ct.  755.  131  U.  S.  100.  33 
L.  Ed.  60. 
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of  an  event  without  the  concurrence  of  the  will  of  the  person  by 
whose  agency  it  was  caused,  or  the  happening  of  an  event  without 
a  ly  human  agency.  And  you  are  instructed  that  if  such  an  acci- 
dent occurred  to  the  said ,  and  if  you  find  that  such  accident 

was  the  moving  or  producing  cause  of  his  death  without  which 
his  death  would  not  have  occurred,  and  that  his  death  resulted  from 
said  accidental  cause  independent  of  all  other  causes,  including  dis- 
eased condition  of  his  body,  then  your  verdict  should  be  for  the 
plaintiff.  But  if  you  fail  to  so  find,  your  verdict  should  be  for  the 
defendant.'^ 

§  595.     Right  of  recovery  as  dependent  on  whether  injuries  caused 

by  external,  violent,  and  accidental  means 
§  595(1).     United  States 

You  are  instructed  that,  if  you  find  that  injury  was  sustained, 
then  the  next  question  is:  Was  it  effected  through  external,  vio- 
lent, and  accidental  means?  This  is  a  pivotal  point  in  the  case, 
and  therefore  vitally  important.  The  means  must  have  been  ex- 
ternal, violent,  and  accidental.  Did  an  accident  incur  in  the  means 
through  wdiich  the  alleged  bodily  injury  was  effected?  The  jump- 
ing off  the  platform  was  the  means  by  which  the  injury,  if  any 
was  sustained,  was  caused.  Now,  was  there  anything  accidental, 
unforeseen,  involuntary,  unexpected,  in  the  act  of  jumping,  from 
the  time  the  deceased  left  the  platform  until  he  alighted  on  the 
ground?  The  term  "accidental"  is  here  used  in  its  ordinary,  pop- 
ular sense,  and  in  that  sense  it  means  "happening  by  chance;  un- 
expectedly taking  place ;  not  according  to  the  usual  course  of 
things ;"  or  not  as  expected.  In  other  words,  if  a  result  is  such 
as  follows  from  ordinary  means,  voluntarily  employed,  in  a  not 
unusual  or  unexpected  way,  then,  I  suppose,  it  cannot  be  called  a 
result  effected  by  accidental  means.  But  if  in  the  act  which  pre- 
cedes the  injury  something  unforeseen,  unexpected,  unusual,  oc- 
curs, which  produces  the  injury,  then  the  injury  has  resulted  from 
the  accident,  or  through  accidental  means.  We  understand  from 
the  testimony,  without  question,  that  the  deceased  jumped  from 
the  platform  with  his  eyes  open,  for  his  own  convenience,  in  the 
free  exercise  of  his  choice,  and  not  from  any  perilous  necessity.  He 
encountered  no  obstacle  in  jumping,  and  he  alighted  on  the  ground 
in  an  erect  posture.  So  far  we  proceed  without  difficulty ;  but 
vou  must  go  further  and  inquire,  and  here  is  the  precise  point  on 
which  the  question   turns :    Was  there  or  not  any  unexpected  or 

2  Hanley  v.  Fidelity  &  Casualty  Co.,  lf)l  X.  W.  114,  ISO  Iowa,  805. 
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unforeseen  or  involuntary  movement  of  the  body,  from  the  time 

left  the  platform  until  he  reached  the  ground,  or  in  the  act 

of  alighting?  Did  he  or  not  alight  on  the  ground  just  as  he  in- 
tended to  do?  Did  he  accomplish  just  what  he  intended  to,  in  the 
way  he  intended  to?  Did  he  or  not  unexpectedly  lose  or  relax  his 
self-control,  in  his  downward  movement?  Did  his  feet  strike  the 
ground  as  he  intended  or  expected,  or  did  they  not?  Did  he  or  not 
miscalculate  the  distance,  and  was  there  or  not  any  involuntary 
turning  of  the  body  in  the  downward  movement,  or  in  the  act  of 
alighting  on  the  ground?     These  are  points  directly  pertinent  to 

the  question  in  hand.     And  I  instruct  you  that  if  jumped 

from  the  platform  and  alighted  on  the  ground  in  the  way  he  in- 
tended to  do,  and  nothing  unforeseen,  unexpected,  or  involuntary 
occurred,  changing-  or  affecting  the  downward  movement  of  his 
body  as  he  expected,  or  would  naturally  expect,  such  a  movement 
to  be  made,  or  causing  him  to  strike  the  ground  in  any  different 
way  or  position  from  that  which  he  anticipated  or  would  naturally 
anticipate,  then  any  resulting  injury  was  not  effected  through  any 
accidental  means.  But  if,  in  jumping  or  alighting  on  the  ground, 
there  occurred,  from  any  cause,  any  unforeseen  or  involuntary 
movement,  turn,  or  strain  of  the  body,  which  brought  about  the 
alleged  injury,  or  if  there  occurred  any  unforeseen  circumstance 
which  interfered  with  or  changed  such  a  downward  movement  as 
he  expected  to  make,  or  as  it  w^ould  be  natural  to  expect,  under 
such  circumstances,  and  as  caused  him  to  alight  on  the  ground 
in  a  different  position  or  way  from  that  which  he  intended  or  ex- 
pected, and  injury  thereby  resulted,  then  the  injury  would  be  at- 
tributable to  accidental  means.  Of  course  it  is  to  be  presumed 
that  he  expected  to  reach  the  ground  safely  and  without  injury. 
Now,  to  simplify  the  question  and  apply  to  its  consideration  a  com- 
mon-sense rule,  did  anything,  by  chance,  or  not  as  expected,  hap- 
pen, in  the  act  of  jumping  or  striking  the  ground,  which  caused 
an  accident?  This,  I  think,  is  the  test  by  which  you  should  be 
governed  in  determining  whether  the  alleged  injury,  if  any  was 
sustained,  was  or  was  not  effected  through  accidental  means.* 

§  595(2).     Missouri 

The  court  instructs  the  jury  that  if  they  find  from  the  evidence 

that died  in ,  on ,  and  that  such  death  resulted 

from  bodily  injuries  sustained  through  external,  violent,  and  ac- 
cidental means,  and  that  the  cause  of  said  's  death  was  the 

3  United  States  Mut.  Ace.  Ass'n  v.  Barry,  9  S.  Ct.  755,  131  U.  S.  100,  33 
L.  Ed.  60. 
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accidental  rupture  of  his  right  kidney  by  an  accidental  strain,  jar, 
or  fall  while  endeavoring  to  raise  a  window  in  his  office  in  the 

Building  in ,  on  the day  of ,  that  their 

verdict  will  be  for  the  plaintiffs  on  both  counts  of  the  petition.* 

§  596.  Right  of  recovery  as  dependent  on  extent  of  injuries-— 
What  constitutes  total  disability  within  policy 
You  are  instructed  that  this  paragraph  sets  out  as  an  exhibit  a 
copy  of  the  policy,  and  in  said  policy  it  is  provided  that  no  claim 
shall  ever  accrue  unless  it  arises  from  physical,  bodily  injury, 
through  external,  violent,  and  accidental  means,  and  then  only 
when  the  injury  shall,  independently  of  all  other  causes,  immedi- 
ately and  wholly  disable  the  insured  from  performing  any  and 
every  kind  of  business  pertaining  to  his  occupation  as  manager  of 

the  Company,     I  instruct  you  that,  as  a  matter  of  law,  the 

meaning  of  this  provision  of  the  policy,  is  not  that  the  plaintiff 
must  have  been  disabled  so  as  to  prevent  him  from  doing  any- 
thing whatsoever  pertaining  to  his  said  occupation,  but  that  he 
must  have  been  disabled  only  to  the  extent  that  he  could  not  do 
any  and  every  kind  of  business  pertaining  to  his  said  occupation. 
He  might  be  able  to  do  a  part,  and  not  be  able  to  do  all,  and,  be- 
cause he  was  not  able  to  do  all,  be  deemed  to  be  wholly  disabled 
from  doing  any  and  every  kind,  provided,  of  course,  that  he  was 
so  disabled  as  to  be  prevented  from  doing  substantially  all  the 
necessary  and  material  things  in  said  occupation  requiring  his  own 
exertions  in  substantially  his  customary  and  usual  manner  of  so 
doing.  He  might  be  able  to  do  personally  minor  and  trivial  things, 
not  requiring  much  time  or  physical  labor,  and  through  others, 
acting  under  his  direction,  to  do  the  heavier  things  requiring  physi- 
cal exertion,  which  in  the  ordinary  and  proper  performance  of  his 
duties  he  had  heretofore  done  personally,  and  yet,  because  of  in- 
ability to  do  these  heavier  things  and  more  material  things  person- 
ally, be  said  to  be  wholly  disabled,  within  the  terms  of  his  policy, 
provided,  further,  that  the  things  he  was  unable  to  personally  do 
constitute  substantially  all  of  his  said  occupation.^ 

4  Fetter  v.  Fidelity  &  Casualty  Co.  "  Commercial  Travelers'  Mut.  Ace. 

of  New  York.  73  S.  W.  592.  174  Mo.  Ass'n  v.  Springsteen,  55  N.  E.  973,  23 

256,  61  L.  R.  A.  459,  97  Am.  St.  Rep.  lud.  App.  657. 
560. 
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§  597.     Right  of  recovery  as  dependent  on  whether  accident  sole 

cause  of  death 
§  597(1).    Iowa 

You  are  instructed  that  it  is  provided  in  the  by-laws  of  the  de- 
fendant association,  which  is  a  part  of  the  contract  sued  on,  that 
no  benefits  shall  be  paid  for  death  caused  wholly  by  disease,  nor 
in  any  case  except  when  the  accidental  injury  was  the  proximate 
and  sole  cause  of  the  death.  Under  the  terms  of  this  contract,  the 
defendant  is  only  liable  in  the  event  that  death  resulted  solely,  and 
independently  of  all  other  causes,  from  the  alleged  accident,  and 
this  the  plaintiff  must  prove  by  a  preponderance  of  the  evidence. 
This  provision  of  the  by-laws  of  the  defendant  association  entered 

into  became  and  was  at  the  time  of  the  death  of  the  said  , 

a  part  of  the  contract  between  him  and  the  defendant  association, 
and  is  binding  upon  the  plaintiff  and  the  defendant  association  in 
this  case.* 

§  597(2).     Missouri 

The  court  instructs  the  jury  that,  before  they  can  find  the  issues 
for  the  plaintiffs,  they  must  find  that  the  alleged  accident  was  the 
sole  and  only  direct  cause  of  the  death  of  the  insured.' 

§  598.     Effect  of  disease  at  time  of  accident 
§  598(1).    California 

The  court  instructs  the  jury  that,  if  the  plaintiff  in  this  case 
has  established  by  a  preponderance  of  the  evidence  not  only  the 
fact  of  the  accidental  injury,  but  the  sufficiency  thereof  to  cause 
death,  independently  of  other  causes,  and  the  testimony  in  refer- 
ence to  pre-existing  disease  fails  to  establish  such  disease  as  an 
indirect  or  contributory  cause  of  death,  then  the  plaintiff  can  re- 
cover.* 

The  court  instructs  the  jury  that  under  the  terms  of  this  policy 

plaintiff  cannot  recover  for  the  death  of ,  unless  that  death 

was  caused  by  accidental  means,  and  solely  and  exclusively  by  such 

«  Vernon  v.   Iowa    State  Traveling  if  death  resulted  partly  from  medical 

Men's  Ass'n,  138  N.  W.  696,  158  Iowa,  treatment,  there  could  be  no  recovery. 

597.     It  was  objected  to  this  instrue-  ^  Fetter  v.  Fidelity  &  Casualty  Co. 

tion  that  the  jury  were  not  told  that  of  New  York,  73  S.  W.  592,  174  Mo. 

there    could    be    no    recovery    unless  256,  61  L.  R.  A.  459,  97  Am.  St.  Rep. 

plaintiff  showed  that  death  resulted  560. 

from    injuries    received    through    ex-  »  Kellner    v.    Travelers'    Ins.    Co., 

ternal  violent  and  accidental  means.  Hartford,  Conn.,  181  P.  61,  180  Cal. 

independent  of  all  other  causes,  and  326. 
that  the  jury  were  not  informed  that, 
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means,  independently  of  other  causes.  If  you  shall  find  that  the 
death  was  caused  in  part  by  the  heart  disease,  and  that  this  heart 
disease  was  not  in  fact  caused  by  this  accident,  your  verdict  must 
be  for  the  defendant.  If  you  shall  be  in  doubt  whether  this  acci- 
dent caused  either  appendicitis  or  the  heart  disease,  your  verdict 
must  be  for  the  defendant.'' 

§  598(2).     Missouri 

The  jury  is  instructed  that  if  they  believe  from  the  evidence  that 

the  death  of was  directly  caused  by  the  accidental  rupture 

of  his  right  kidney,  then  their  verdict  should  be  for  plaintiffs  on 
both  counts  of  their  petition — on  the  first  count  in  the  sum  of 
■  dollars,  and  on  the  second  count  in  the  sum  of dol- 
lars, with  interest  on  both  said  sums  at  per  cent,  per  an- 
num from  ,  notwithstanding-  that  the  jury  further  believes 

from  the  evidence  that  said  kidney  at  the  time  of  the  rupture  was 

diseased,    provided,    that    the   jury    further   find    that    said    

would  not  have  died  at  the  time,  under  the  circumstances,  and  in 
the  manner  he  did  die,  had  it  not  been  for  the  accidental  rupture  of 
his  kidney.^" 

The  jury  are  instructed  that  they  are  the  judges  of  the  question 

of  fact  as  to  what  was  the  cause  of  's  death.     If  they  find 

from  the  evidence  that  the  cause  of  said  death  was  accidental  rup- 
ture of  the  right  kidney  on  or  about  ,  under  the  circum- 
stances as  detailed  in  evidence,  they  will  find  for  the  plaintiffs, 
even  though  they  believe  from  the  evidence  that  said  right  kidney, 
when  so  ruptured,  was  diseased.^^ 

§  598(3).    Vermont 

The  jury  are  instructed   that  the  plaintiff  cannot  recover  even 

if  you   believe   from   the   evidence   that  the   death   of  was 

caused  by  accident,  if  you  also  find  that  disease  or  bodily  infrrm- 
ity  contributed  directly  or  indirectly  to  such  death. -^^ 

§  599.     Disease  as  constituting  accidental  injury 

You  are  instructed  that  the  plaintiff  having  brought  this  action 
into  court,  the  burden  of  proving  the  case  rests  upon  her,  and 
she  is  obliged  to  satisfy  you  by  a  fair  preponderance  of  the  testi- 
mony that  she  has  suffered  the  loss  of  an  eye  by  accident.     The 

9  Clarke  v.  New  Amsterdam  Casu-  i^  Fetter  v.  Fidelity  &  Casualty  Co. 
alty  Co.,  179  P.  195,  180  Cal.  76.               of  New  York,  73  S.  W.  592,  174  Mo. 

10  Fetter  v.  Fidelity  &  Casualty  Co.  25G,  61  L.  R.  A.  459,  97  Am.  St.  Rep. 
of  New  York,  7.3  S.  W.  592,  174  Mo.       560. 

256,  61  L.  R.  A.  459,  97  Am.  St.  Rep.  12  Clark  v.  Employers'  Liab,  Assur, 

560.  Co.,  4S  A.  639,  72  Vt.  458. 
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particular  allegation  on  which  the  plaintiff  rests  is  that  she  be- 
came afflicted  with  a  disease  through  an  accident  which  happened 
at  the  time  that  she  was  doing  washing  in  her  own  house.  Now, 
the  plaintiff  must  prove  by  a  preponderance  of  the  evidence  the 
fact  alleged,  that  the  plaintiff  contracted  a  gonorrheal  infection  of 
the  right  eye  while  doing  the  family  washing  on  the  date  alleged. 
Unless  you  believe  from  the  evidence  that  the  plaintiff  contracted 
the  gonorrheal  infection  of  the  eye  by  the  splashing  of  the  water 
from  the  washtub  in  the  eye,  you  should  find  for  the  defendant.^* 
You  are  instructed  that,  if  you  believe  the  probabilities  are  as 
great  that  the  plaintiff  received  the  gonorrheal  infection  in  the  eye, 
as  her  hand  came  out  of  the  water  in  a  wet  condition,  and  that 
she  rubbed  her  eye  in  the  wet  condition,  then  you  should  find 
for  the  defendant.  If  you  believe  from  the  evidence  that  she  con- 
tracted the  infection  by  having  the  germs  transmitted  to  her  by 
an  outside  agency,  such  as  being  transmitted  through  the  air,  or 
coming  from  any  other  person  infected  with  such  disease,  then  you 
should  find  for  the  defendant.  The  question  is  solely  for  you,  gen- 
tlemen, to  determine  that  one  question  from  a  fair  consideration 
of  this  testimony.  If  you  are  convinced  that  the  water  splashed 
in  the  eye,  and  the  infection  was  received  in  that  wa}^  taking  into 
consideration  the  circumstances  which  immediately  followed,  and 
the  development  of  the  disease  as  testified  to  by  the  plaintiff,  you 
would  be  justified  in  finding  a  verdict  for  her.  If  she  has  not  sus- 
tained that  by  a  fair  preponderance  of  the  evidence,  find  for  the 
defendant.^'* 

§  600.  Disease  or  bodily  infirmity  resulting  from  accidental  injury 
§  600(1).     Illinois 

The  jury  are  instructed  that,  though  the  jury  believe  from  the 
evidence  that  the  death  of was  caused  in  part  by  bodily  in- 
firmity or  disease,  yet  if  you  believe  from  the  evidence  that  said 

received  accidental  injuries  and  that  such  bodily  infirmity 

or  disease  was  caused  by  or  was  a  natural,  direct,  proximate,  and 
necessary  result  of  such  accidental  injuries,  and  that  such  accidental 
injuries  were  the  direct  cause  of  his  death,  then  the  fact  that  such 
bodily  infirmities  or  disease  contributed  to  cause  the  death  of  the 
deceased  would  not  constitute  a  defense  to  this  action. ^^ 

13  Sullivan  v.  Modern  Brotherhood  of  America,  13.3  N.  W.  4S6,  167  Mich, 

of  America.  133  N.  W.  486.  167  Mich.  524,  42  L.  R.  A.  (N.  S.)  140,  Ann.  Cas. 

524,  42  L.  R.  A.  (N.  S.)  140,  Ann.  Cas.  1913A,  1116. 
1913A,  1116.  15  Coulter  v.  Travelers'   Protective 

1*  Sullivan  v.  Modern  Brotherhood  Ass'n,  144  111.  App.  255. 
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§  600(2).    Nebraska 

You  are  instructed  that  if,  on  the  other  hand,  you  find  from  the 
evidence  that  the  said •  received  a  bodily  injury  through  ex- 
ternal, violent,  and  accidental  means,  and  that  a  disease  commonly 
known  as  Bright's  disease,  or  blood  poisoning,  resulted,  and  was 
brought  about  by  the  injury,  and  that  said  disease  so  resulting  from 
the  injury,  if  you  find  it  did  so  result,  contributed  to  or  hastened 

the  death  of  said ,  that  would  not  be  such  a  disease  or  bodily 

infirmity  as  would  prevent  recovery  of  the  plaintiff  in  this  case,  as 
defined  in  these  instructions.^^ 

§  601.     Blood  poisoning  from  wounds  suffered  by  insured  in  pro- 
fessional operations 

You  are  instructed  that,  by  the  terms  of  the  plaintiff's  policy 
of  insurance,  it  is  made  to  cover  blood  poisoning  sustained  by  a 
physician  or  surgeon  resulting  from  septic  matter  introduced  into 
the  system  through  wounds  suffered  in  professional  operations ; 
but  you  are  also  instructed  that  there  is  no  evidence  of  the  plaintiff 
having  received  any  wound,  and  he  must  recover,  if  at  all,  upon 
other  provisions  of  the  policy.-^'' 

§  602.     Necessity  of  external  and  visible  sign  of  injury 

You  have  the  testimony  in  relation  to  the  occurrence  which  it 

is  claimed   by   the   plaintiff  produced   in  a   mortal   injury. 

Taking  it  all  into  consideration,  and  applying  to  the  facts  the  in- 
struction of  the  court,  you  will  determine  whether,  if  any  injury 
was  sustained,  it  was  effected  through  external,  violent,  and  acci- 
dental means.     The  defendant  claims  that,  if  did  sustain 

injury,  it  was  one  of  which  there  was  no  external  and  visible  sign, 
within  the  meaning  of  the  certificate  of  insuiance,  and,  therefore, 
that  the  plaintiff  is  not  entitled  to  recover.  Counsel  are  under- 
stood to  contend  that  no  recovery  could  be  had  under  a  certificate 
of  insurance  in  the  form  and  terms  of  this  one,  if  the  injury  was 
wholly  internal.  In  that  view  the  court  cannot  concur.  It  is  true 
there  must  be  an  external  and  visible  sign  of  the  injury,  but  it  does 
not  necessarily  follow  from  that  that  the  injury  must  be  external. 
That  is  not  the  meaning  or  construction  of  the  certificate.  Such  an 
interpretation  of  the  contract  would,  in  the  opinion  of  the  court, 
sacrifice  substance  to  shadow,  and  convert  the  contract  itself  into 
a  snare — an  instrument  for  the  destruction  of  valuable  rights.    Visi- 

ic  Eathjen  v.  Woodmen  Accident  York  v.  Thompson  (0.  C.  A.  Colo.)  1.54 
Ass'n,  141  N.  W.  815,  93  Neb.  629.  F.  4S4,  S3  C.  C.  A.  324,  11  L.  R.  A. 

17  Fidelity  &  Casualty  Co.  of  New       (N.  S.)  1069,  12  Ann.  Cas.  181. 
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ble  signs  of  injury,  within  the  meaning  of  this  certificate,  are  not 
to  be  confined  to  broken  limbs  or  bruises  on  the  surface  of  the  body. 
There  may  be  other  external  indications  or  evidence  which  are  vis- 
ible signs  of  internal  injury.  Complaint  of  pain  is  not  a  visible 
sign,  because  pain  you  cannot  see.  Complaint  of  internal  soreness 
is  not  such  a  sign,  for  that  you  cannot  see ;  but  if  the  internal  m- 
jury  produces,  for  example,  a  pale  and  sickly  look  in  the  face,  if 
it  causes  vomiting  or  retching,  or  bloody  or  unnatural  discharges 
from  the  bowels ;  if,  in  short,  it  sends  forth  to  the  observation  of 
the  eye,  in  the  struggle  of  nature,  any  signs  of  the  injury — then 
those  are  external  and  visible  signs,  provided  they  are  the  direct 
results  of  the  injury;  and  with  this  understanding  of  the  mean- 
ing of  the  certificate  of  insurance,  and  upon  the  evidence,  you  will 

say  whether,  if was  injured  as  claimed,  there  were  or  were 

not  external  and  visible  signs  of  the  injury;  and  the  determination 
of  this  point  will  involve  the  consideration  of  the  question  whether 
what  are  claimed  here  to  have  been  external  and  visible  signs 
were,  in  fact,  produced  by — were  the  result  of — the  injury,  if  any 
was  sustained.** 

§  603.     Exemption  from  liability  for  death  caused  wholly  by  dis- 
ease 

You  are  instructed  that  if  you  find  by  a  preponderance  of  the 

evidence  that  an  accident  happened  to  the  deceased,  ,  by  an 

abrasion  of  the  skin  of  his  left  leg  by  the  use  of  a  brush  by  an  at- 
tendant administering  said  bath,  and  that  from  such  abrasion  blood 
poison  or  septicaemia  set  in,  and  you  further  find  that  by  virtue 
of  this  injury  and  the  resulting  blood  poison,  if  you  find  there 
was  such  injury  and  blood  poison,  death  resulted  as  the  sole  result 
thereof,  then  and  in  that  event  the  plaintifif  will  be  entitled  to  re- 
cover in  this  case,  and  you  should  so  find  by  your  verdict.  If,, 
however,  you  find  that  the  death  of  the  said  resulted  di- 
rectly or  indirectly  from  or  in  consequence  of  disease,  then  there 
can  be  no  recovery  in  this  case,  and  your  verdict  in  that  case  should 
be  for  the  defendant.*^ 

§  604.     Exemption  from  liability  for  accidents  caused  by  partic- 
ular diseases 

The  court  instructs  the  jury  that  if  the  fall  of was  caused 

by  disease,   plaintifif  cannot  recover ;    but  the  question  naturally 

18  United    States   Mut.   Ace.   Ass'n  is  Veruou  v.  Iowa  State  Traveling 

V.  Barry,  9  S.  Ct.  755,  131  U.  S.  100,  Men's  Ass'n,  138  N.  W.  696,  158  Iowa,. 
33  L.  Ed.  60.  597. 
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arises,  what  is  a  "disease"  within  tlic  meaning  of  the  contract  in 
suit?  The  ordinary  definition  of  the  word  is:  "Any  derangement 
of  the  functions  or  alteration  of  the  structure  of  the  animal  or- 
gans." This,  as  you  will  see,  would  include  the  slightest  and  most 
temporary  ailment.  But  this  is  not  its  meaning  as  used  in  this 
policy.  The  policy  or  contract  in  suit  singles  out  some  particular 
diseases,  as  vertigo  or  fits,  and  exempts  the  company  from  liabil- 
ity for  accidents  caused  thereby  ;  and  in  such  cases,  as  I  have  told 
you  in  the  last  instruction,  the  company  will  be  relieved  from  lia- 
bility, even  if  the  attack  was  sudden,  unusual,  and  of  a  transient 
nature ;  but  if  you  do  not  find  either  of  these  two  specially  men- 
tioned maladies  to  have  been  the  cause  of  such  accident,  but  are 
required  to  see  whether  such  cause  existed  under  the  general  head 
of  "disease,"  then  you  must  accept  this  word  as  meaning  some  ail- 
ment  or   disorder   of   somewhat   established   or   settled    character. 

some   pliA'sical   disturbance  to  which  was   subject,  and   of 

which  the  attack  that  caused  his  fall  was  in  some  measure  a  re- 
currence. A  mere  temporary  disorder,  that  was  new  or  unusual 
with  him,  arising  from  some  sudden  and  unexpected  derangement 
of  the  system,  though  it  produced  or  caused  unconsciousness,  would 
not  be  a  "disease,"  within  the  meaning  of  this  contract,  and  would 
not  exempt  the  defendant  company  from  liability  in  this  action. 
Here,  again,  you  are  limited  to  circumstantial  evidence  upon  which 
you  are  to  base  your  finding.'-* 

The  court  instructs  the  jury  that  under  the  contract  or  policies 

sued  upon,  if  said  's  fall  was  caused  by  vertigo  or  fits,  or 

by  reason  of  disease  or  bodily  infirmity,  the  defendant  cannot  be 
held  liable  in  this  action.  And,  under  the  facts  in  this  case,  the 
words  "disease"  and  "bodily  infirmity"  must  be  considered  as  hav- 
ing the  same  meaning."^^ 

§  605.     Exception  from  pohcy  of  injuries  intentionally  inflicted  by 

some  other  person 
§  605(1).     Kentucky 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  the  wound  which  caused  his  death  was  inflicted  inten- 
tionally by  another,  without  the  consent  or  procurement  of  the 
insured,  and  not  in  an  assault  committed  by  such  other  person,  if 
any,  for  the  purpose  of  burglary  or  robbery,  then  the  law  is  for 

20  Meyer  v.  Fidelity  &  Casualty  Co.  21  Meyer  v.  Fidelity  &  Casiialty  Co. 

r.of  New  York,  65  N.  W.  328,  96  Iowa,  of  New  York,  65  N.  W.  .328,  06  Iowa, 
:.378,  59  Am.  St.  Rep.  .374.  378,  59  Am.  St.  Rep.  374. 
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the  plaintiff  as  against  the  defendant,  the  Insurance  Com- 

jjany,  and  the  jury  should  award  the  plaintiff  the  sum  of  $ , 

with  intefrest  thereon  at  the  rate  of  per  cent,  per  annum 

from ,~~ 

§  605(2).     Oklahoma 

The  jury  are  instructed  that  the  intent  on  the  part  of  the  said 

,  with  which  he  inflicted  the  injuries  upon  the  said  insured 

from  which  said  injuries  the  said,  insured  died,  is  to  be  gathered 
from  all  the  facts  and  circumstances  proved  in  the  case  and  the 
facts  and  circumstances  surrounding  the  killing  at  the  time.     And 

in  this  case  if  you  should  believe  that  the  said  shot  at  the 

said  insured  believing  at  the  time  that  the  said  insured  was  some 

other  person,  and  that  the  said  —_ would  not  have  shot  and 

killed  the  said  insured  had  he  known  that  the  person  at  whom  he 
was  shooting  was  insured,  then  in  that  event  you  are  instructed 
that  the  injuries  inflicted  upon  the  said  insured  would  not  be  in- 
tentional within  the  meaning  of  the  policy,  and  in  the  event  of 
such  finding  your  verdict  should  be  for  the  plaintiff.^^ 

§  606.  Injuries  received  from  one  while  attempting  to  commit 
burglary  or  robbery 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  the  wound  which  caused  the  death  of  the  insured  was 
inflicted  accidentally,  either  by  himself  or  by  another,  or  that  it 
was  -inflicted  intentionally  by  another,  without  the  consent  or  pro- 
curement of  the  insured,  in  an  assault  committed  by  such  other 
person,  if  any,  for  the  purpose  of  burglary  or  robbery,  then  the 

la^y  is  for  the  plaintiff"  as  against  the  Insurance  Company, 

and  the  jury  should  aw^ard  the  plaintiff  the  sum  of  $ ,  w'ith 

interest  at  the  rate  of per  cent,  per  annum  from r^ 

The  court  instructs  the  jury  that  "burglary,"  as  used  in  these 
instructions,  means  the  breaking  and  entering  of  a  dw^elling  house 
of  another  in  the  nighttime  with  the  intent  to  commit  a  felony 
therein.  "Robbery"  means  the  taking  with  intent  to  steal  of  per- 
sonal property,  in  possession  of  another,  from  his  person,  or  in 
his  presence,  by  violence  or  by  putting  him  in  fear.'^ 

2  2  .l^tna  Life  Ins.  Co.  v.  Rustin,  151  Assurance  Corporation  v.  Hvmes,  185 

S.  W.  366,  151  Ky.  103.    In  this  case,  P.  lOSo.  77  Old.  20.  8  A.  L.  R.  318. 
under  the  conditions  named  in  the  in-  2  4  ,^tna  Life  Ins.  Co.  v.  Rustin,  151 

struction,   the  policy  limited   the   re-  S.  W.  .366,  151  Ky.  103. 
covery    to   one-tenth    of    the   amount  25  ^Etna  Life  Ins.  Co.  v.  Rustin,  151 

otherwise  payable.  S.  W.  366,  151  Ky.  103. 

23  General    Accident,    Fire    &    Life 
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§  607.     Voluntary  exposure  to  unnecessary  danger 
§  607(1).    Illinois 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence in  this  case  that  the  plaintiff  suffered  the  injury  in  ques- 
tion throug-h  violent,  external  and  accidental  means,  which  were 
not  the  result  of  any  unnecessary  exposure  to  dangers  on  his  part, 
then  you  will  find  the  issues  for  the  plaintiff;  but  if  you  should 
believe  from  the  evidence  that  said  injury  was  the  result  of  an 
unnecessary  exposure  of  himself  to  danger  (not  in  any  attempt  to 
save  human  life),  then  your  verdict  should  be  for  the  defendant.^® 

§  607(2).     Missouri 

The  jury  are  instructed  that  standing  on  the  side  of,  or  hanging 
to,  a  car  in  a  moving  train  in  a  railroad  yard  at  night,  where  there 
are  other  cars  standing  on  another  track  so  close  to  the  track  upon 
which  said  train  was  moving  as  not  to  permit  the  body  of  a  per- 
son so  riding  to  clear  said  stationary  cars  [with  knowledge  of  these 
facts],  is  a  voluntary  exposure  to  unnecessary  danger  or  obvious 
risk  of  injury,  which  prevents  a  recovery  in  this  case  except  as  to 
one-tenth  of  the  amount  of  the  policy .'^^  * 

§  607(3).    Texas 

You  are  instructed  that,  before  you  can  find  for  the  defendant  on 
the  ground  that  the  deceased  received  his  accident  as  a  result  of 
his  voluntary  exposure  to  unnecessary  danger,  you  must  find,  by 
a  preponderance  of  the  evidence,  that  the  deceased,  at  the  time  of 
the  accident,  voluntarily  exposed  himself  to  unnecessary  danger, 
and  that  his  injury  and  death  resulted  therefrom,  and,  if  you  fail 
to  so  find,  you  will  not  find  for  the  defendant  on  this  issue.  And 
in  this  connection  you  are  further  instructed  that  it  is  not  sufficient 
for  the  defendant  to  show  that  the  deceased  was  guilty  of  a  want 
of  ordinary  care  or  a  lack  of  prudence,  but  it  is  necessary  to  show 
that  the  deceased  went  into  the  danger  and  received  his  injury  as 
a  result  thereof,  and  that  while  going  into  the  danger,  if  any,  the 
deceased  had  knowledge  of  the  particular  danger  and  cause  to  ap- 
prehend it,  and  that  he  went  into  the  danger,  if  any,  with  the  in- 
tention to  expose  himself  to  it,  and  that  he  received  his  injury 
as  a  result  thereof,  and  on  a  failure  to  so  show  by  a  preponderance 
of  the  evidence  defendant  would  not  be  entitled  to  a  verdict  on 
this  issue.*^* 

26  Travelers'     Preferred     Accident  28  Travelers'    Ins.    Co.    v.    Harris 

Ass'n  V.  Stone,  50  111.  App.  222.  (Civ.  App.)  178  S.  W.  816. 

2  7  Dillon    v.    Continental    Casualty 
Co.,  109  S.  W.  89,  130  JNIo.  App.  502. 
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§  608.     Same — Distinguished  from  negligence 

The  jury  are  instructed  that  the  question  of  whether  the  cir- 
cumstances of  a  particular  accident  bring  it  within  one  of  the  ex- 
ceptions by  which  the  company  has  guarded  itself  against  an  acci- 
dent resulting  from  voluntary  exposure  to  unnecessary  danger  is 
not  a  question  whether  the  person  insured  has  exercised  reasonable 
care  or  caution,  nor  whether  he  has  been  guilty  of  negligence  or 
of  unlawful  acts,  but  it  is  a  question  whether  or  not  the  insurance 
company  has  shown — the  burden  being  upon  it  to  do  so — that  the 
insured  voluntarily  exposed  himself  to  unnecessary  danger,  and 
that  the  death  resulted  in  consequence  thereof.^^ 

§  609.     Exception  of  accidents  occurring  in  consequence  of  riding 
on  a  locomotive 

You  are  instructed  that  the  policy  insured  as  a  contrac- 
tor and  builder,  in  the  office  and  traveling,  and  it  is  claimed  on 
the  part  of  the  plaintiff,  that  he  was  traveling  at  the  time  he  was 
injured,  traveling  as  a  contractor  and  builder  engaged  in  railroad 
work,  and  that  he  was  using  a  usual  and  ordinary  means  of  travel 
in  that  occupation.  Now,  if  that  is  so,  the  exception  I  have  spoken 
of  would  not  save  the  company,  because  if  they  having  insured  him 
as  a  contractor  and  builder,  knowing  through  their  agent  that  he 
was  engaged,  and  had  been  for  years,  as  a  contractor  and  builder 
in  railroad  work  as  well  as  other  work,  and  insured  him  while  he 
was  in  his  office  and  traveling,  it  is  to  be  taken  that  that  was  in- 
suring him  while  he  was  traveling  in  the  usual  and  ordinary  way 
of  a  contractor  and  builder  engaged  in  railroad  work.  So  that  is 
a  question  of  fact  for  you  to  consider:  Was  he  at  the  time  this 
accident  occurred  traveling  as  a  contractor  and  builder  engaged 
in  railroad  work  in  the  usual  and  ordinary  way  of  travel  for  one 
in  that  occupation,  or  in  a  usual  and  ordinary  way?  If  you  find 
that  to  be  so  by  a  fair  balance  of  testimony,  and  if  you  find  that 
at  the  time  of  the  accident  the  insured  was  engaged  in  the  occu- 
pation in  which  he  was  insured  as  a  contractor  and  builder,  and 
was  traveling  on  that  business,  then  the  plaintiff  is  entitled  to  re- 
cover, notwithstanding  this  provision  that  relieves  the  company 
from  liability  where  the  accident  occurs  in  consequence  of  the  as- 
sured riding  on  a  locomotive.^® 

2  9  De  Greayer  v.  Fidelity  &  Casual-  so  Trow  v.  Preferred  Accident  Ins. 

ty  Co..  5S  P.  390,  126  Cal.  xvii.  Co.,  67  A.  821,  SO  Vt.  321. 
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§  610.  Exception  of  injuries  sustained  while  riding  on  the  plat- 
form or  steps  of  any  railway  car 
What  is  meant  by  the  phrase  "while  riding  on  the  platform  or 
steps  of  any  railway  car"?  The  very  literalism  of  the  words  would 
cover  every  possible  injury  or  death  which  did  not  take  place 
wholly  inside  the  car,  and  away  from  any  platform  or  steps,  while 
the  car  is  in  motion.  It  seems  to  be  conceded,  however,  by  the 
defendant's  counsel,  that  it  was  not  intended  to  have  this  rigid 
meaning,  when  they  admitted  in  argument  that  it  permitted  a  pas- 
senger to  pass  across  a  platform  from  one  car  to  another.  He  may 
not  occupy  the  platforms  or  steps  for  the  purposes  of  "riding"  on 
the  train  as  one  would  occupy  a  seat,  or  as  one  might  occupy  by 
standing  in  the  aisles  on  the  inside  of  the  car  for  riding  on  the 
train ;  but  for  any  necessary  purpose,  certainly,  and  for  any  rea- 
sonably convenient  purpose,  probably,  which  only  required  a  mo- 
mentary or  temporary  or  transitory  "being"  or  "standing"  or  "rid- 
ing" on  the  platform  or  steps,  the  traveler  may  be  on  the  platform 
without  violating  this  condition  in  the  policy.  For  example,  if 
one  standing  on  a  platform,  waiting  to  enter  the  door  while  the 
crowd  before  him  were  entering  and  being  seated,  as  might  be  the 
case  in  a  rush  for  the  dining  car — to  use  a  suggestion  made  by 
one  of  the  jurors  to  counsel  in  progress  of  the  argument — should 
be  injured  or  killed,  it  could  hardly  be  said  that  this  condition  of 
the  policy  was  violated,  because  he  was  literally  riding  on  the  plat- 
form. Or,  if  one,  having  to  look  out  for  himself,  should  momentari- 
ly step  to  the  platform  to  see  if  he  had  reached  his  station,  could  it 
be  said  that  he  was  riding  on  the  platform?  These  would  be  neces- 
sary purposes,  in  any  fair  sense  of  the  words  "riding  on  the  plat- 
form." It  would  be  mere  literalism  to  hold  such  a  temporary  oc- 
cupation to  be  "riding  on  the  platform,"  although  it  is  not  impossi- 
ble that  such  a  situation  might  be  covered  by  a  prohibition  from 
"standing"  or  "being"  on  a  platform,  as  in  the  Minnesota  case  it 
was  held  that  a  waiting  on  the  platform  until  the  train  should  stop 
was  within  the  broader  phrase.  I  am  not  willing  to  say  to  you 
that  any  temporary  occupation  of  the  platform  for  the  simple  con- 
venience of  the  traveler  would  be  permitted  by  the  condition  of 
this  policy,  or  that  the  liability  of  the  company  would  exist  where 
the  injury  or  death  took  place  during  such  convenient  occupation 
of  the  platform ;  but  without  the  least  hesitation,  the  court  may 
say  to  you  that  any  necessary  occupation  of  the  platform  which 
is  temporary  in  its  character,  and  does  not  amount  to  that  more 
permanent  occupation  which  might  just  as  well  be  had  inside  the 
car  as  on  the  platform,  so  far  as  the  traveler's  convenience  is  con- 
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cerned,  would  not  be  within  the  prohibition.  The  rule  of  law  is 
that  such  an  ambiguous  expression  as  "riding  on  the  platform" 
or  "steps"  will  be  construed  most  liberally  for  the  holder  of  the 
ticket,  and  against  the  insurance  company.  Wherefore  the  word 
"riding"  must  be  limited  to  its  ordinary  sense  of  a  more  permanent 
occupation  then  merely  standing  or  being  on  the  platform  for  a 
temporary,  but  a  necessary,  purpose.  And  here  it  is  worth  obser- 
vation that,  in  the  immediately  succeeding  prohibition  about  the 
right  of  way,  the  word  "being"  is  used  in  the  phraseology  as  above 
quoted,  thus,  "while  walking  or  being  in  the  right  of  way,"  etc. 
This  shows  that  the  company,  while  drafting  the  conditions,  was 
careful  of  its  phraseology ;  and  inasmuch  as  the  familiar  expres- 
sion in  similar  policies  theretofore  existing  used  the  language 
"standing,  being,  or  riding,"  there  is  some  significance  in  the 
omission  of  the  words  "standing  or  being,"  in  favor  of  the  inter- 
pretation the  court  is  now  giving  to  the  word  "riding."  I  con- 
clude the  subject  of  the  interpretation  of  the  conditions  about  rid- 
ing on  the  platform  by  saying  to  you :  If  you  believe  from  all  the 
testimony  in  this  case  that  immediately  before  and  at  the  moment 

's  body,  designedly  or  undesignedly,  left  the  train,  he  was 

occupying  the  platform,  in  the  sense  of  "riding"  on  it,  as  above  de- 
fined, his  administrator  cannot  recover ;  but  if  you  believe  from 
all  the  evidence  that  at  that  moment  he  was  upon  the  platform  tem- 
porarily only,  and  for  any  necessary  purpose,  and  not  sufficiently 
prolonged  in  the  occupancy  to  amount  to  "riding"  on  it,  such  tem- 
porary occupancy  would  not  be  within  the  prohibition  of  the  pol- 
icy .^^ 

§  611.     Exception  of  injuries  received  while  leaving  moving  con- 
veyance using  steam  as  a  motive  power 

You  are  instructed  that  one  of  the  defenses  relied  on  by  the  de- 
fendant in  this  case  is  that  the  cause  of  death   of  the  deceased, 

,  was  his  leaving  or  trying  to  leave  a  moving  conveyance, 

nsing  steam  as  a  motive  power,  in  violation  of  the  terms  and  con- 
ditions of  the  policy  in  suit.  Upon  this  question  you  are  instruct- 
ed that,  in  order  to  sustain  its  defense,  the  burden  is  upon  the 
defendant  to  show  by  a  fair  preponderance  of  the  credible  evi- 
dence before  you  that  the  deceased,  at  the  time  of  receiving  the 
injury  resulting  in  his  death,  was  purposely  leaving  or  trying  to 
leave  the  car  upon  which  he  was  riding,  and  did  not  accidentally 
slip  or  fall  from  the  steps  upon  which  he  was  standing  immediately 

31  standard    Life   &   Accident   Ins.       F.  582,  40  O.  G.  A.  564,  49  L.  R.  A. 
Co.  V.  Thornton  (C.  C.  A.  Tenn.)  100       116. 
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prior  to  said  accident.  The  fact  that  deceased  was  standing  upon 
the  platform  and  steps  of  the  car  immediately  prior  to  said  acci- 
dent would  not  constitute  a  defense,  under  this  clause  of  the  con- 
tract, unless  he  was  at  such  time  purposely  leaving  or  trying  to 
leave  such  car  and  steps,  and  to  alight  therefrom.^*^ 

§  612,     Exception  of  death  by  suicide 

The  court  instructs  the  jury  that  if  the  jury  believe  from  the 
evidence  that  the  insured  committed  suicide,  sane  or  insane,  or 
that  the  wound  which  caused  his  death  was  inflicted  intentionally 
by  another  with  the  consent  or  procurement  of  the  insured,  then 

the  law  is  for  the  defendant,  the  Insurance  Company,  and 

the  jury  should  so  find.^^ 

§  613.     Right  to  increased  recovery  or  double  indemnity  in  cer- 
tain cases — Injuries  received  while  in  passenger  elevator 

The  court  instructs  the  jury  in  this  case  that  a  passenger  eleva- 
tor, within  the  meaning  of  the  terms  of  the  policy  of  the  insured, 
is  one  in  which  passengers  are  ordinarily  carried.  If  you  find  from 
the  evidence  that  the  elevator  referred  to  in  the  evidence  was  one 

in  which  passengers  were,  on  and  prior  to  ,  carried  up  and 

down  at  various  times,  it  was  a  passenger  elevator  within  the 
meaning  of   the   policy,  at  the  time  of  the   injuries   received  by 

,  although  it  may  have  been  used  for  purposes  of  carrying 

freight.^^ 

The  court  instructs  you  that  a  passenger  elevator  need  not  be 
of  any  particular  form,  or  made  in  any  particular  way,  or  with 
any  particular  contrivance  or  device.  It  does  not  mean  that  it 
must  be  used  exclusively  for  the  carriage  of  passengers.  If  it  is 
customarily  used  for  the  carriage  of  passengers,  this  is  sufficient 
to  constitute  it  a  passenger  elevator  within  the  meaning  of  the 
policy.  If  the  jury  believe  that  a  large  number  of  persons  have 
been  carried  at  various  times  in  this  elevator,  as  passengers,  and 
that  it  has  been  used  daily  for  the  carriage  of  persons,  it  then  is  a 
passenger  elevator. ^^ 

The  court  instructs  the  jury  that  a  passenger  elevator  need  not 
be  of  any  particular  form  or  size  or  have  any  particular  kind  of 
gate  or  safety  contrivance.     If  an  elevator  is  customarily  used  for 

3  2  Smith  V.  Mtna  Life  Ins.  Co.,  S8  Ins.  Co.  of  California,  143  P.  780,  168 

N.  W.  368.  115  Iowa,  217.  56  L.  R.  A.  Cal.  536,  Ann.  Cas.  1915B,  1120. 

271,  91  Am.  St.  Rep.  153.  ss  Wilmartti    v.    Pacific    Mut.    Life 

3  3  .Etna    Life    Ins.    Co.    v.    Rustin,  Ins.  Co.  of  California,  143  P.  780,  168 

151  S.  W.  366,  151  Ky.  103.  Cal.  536,  Ann.  Cas.  1915B,  1120. 

3  4Wilmarth    v.    Pacific    Mut.    Life 
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the  purposes  of  carrying  human  beings  as  passengers  from  one 
floor  of  a  building  to  another  floor  in  the  same  building,  it  is  to  be 
considered  a  passenger  elevator.^® 

§  614.     Same — Injuries  received  while  in  or  on  street  car 

The  court  instructs   the  jury  that  if  the  jury  believe  and   find 

from  the  evidence  that  on  ,  the  Elevated  Railway 

Company  was  a  carrier  of  passengers  for  hire  and  used  the  rail- 
road and  car  mentioned  in  the  evidence  for  such  purpose,  and  if 
you  further  find  and  believe  from  the  evidence  that  on  said  day 

the  employes  of  said  Elevated  Railway  Company  in  charge 

thereof  stopped  said  car  at  or  near  a  point  where  the  tracks  of 
said  railway  company  cross  the  state  line  between  the  states  of 

and  for  the  purpose  of  receiving  passengers,  and,  if 

you  further  find  that  F.,  with  the  intention  in  good  faith  to  be- 
come a  passenger  (if  you  so  find),  had  gone  up  the  steps  and 
through  the  station  at  said  state  line  and  before  the  doors  of  said 
car  were  closed,  and  before  said  car  had  started,  he  was  in  the 
act  of  stepping  upon  the  steps  of  said  car  to  become  a  passenger 
thereon,  then  the  court  instructs  you  that  said  F.  was  a  passenger 
on  said  car.  And,  if  you  further  find  and  believe  from  the  evi- 
dence that  said  F.  was  a  passenger  as  above  defined  and  had  actu- 
ally gotten  onto  the  steps  of  said  car  and  was  standing  thereon 
when  he  was  caused  to  fall  therefrom  and  to  be  killed  by  falling 
from  the  said  steps  of  said  car  at  said  point  to  the  street  below  (if 
you  so  find),  then  said  F.  was  a  passenger  on  said  car  within  the 
meaning  of  the  terms  of  said  insurance  policy  and  the  additional 
benefit  indorsement  extending  the  benefits  under  said  policy,  and 
w^hich  are  in  evidence  in  this  case.^' 

§  615.  Notice  of  injury  and  proofs  of  death — Authority  of  agent 
to  waive  conditions  of  policy 
The  jury  are  instructed  that  the  denial  of  the  right  of  the  as- 
sured to  claim  a  waiver  "by  reason  of  any  act  or  acts  of  any  agent, 
unless  such  waiver  be  specially  authorized  in  writing  over  the 
signature  of  the  president  or  secretary  of  the  company,"  is  con- 
fined to  those  provisions  and  conditions  of  the  policy  which  enter 
into  and  form  a  part  of  the  contract  of  insurance,  and  are  essen- 

3  6Wiliriarth    v.    Pacific   Mut.    Life  a  rigbt  to  double  indemnity  in  case  of 

Ins.  Co.  of  California.  143  P.  780,  168  an  accident  to  tlie  insured  wliile  "in 

Cal.  536,  Ann.  Cas.  1915B,  1120.  or    on"    a    public    conveyance.     The 

3"  Fay  V.  .Etna  Life  Ins.  Co.,  187  S,  court  held  that  there  was  no  reversi- 

W.  861,  268  Mo.  373.    The  policy  gave  ble  error  in  the  above  instruction. 
Inst. TO  Juries — 68 
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tial  to  make  it  a  binding  contract ;  and  docs  not  extend  to  those 
stipulations  which  are  to  be  performed  after  a  loss  has  occurred, 
such  as  giving  notice  and  furnishing  proofs  of  deaths.^* 

§  616.     Presumption  and  burden  of  proof  as  to  cause  of  death 
§  616(1).    Maryland 

The  court  instructs  the  jury  that  there  is  no  presumption  that 

the  death  of resulted  from  the  accident  which  he  is  alleged 

to  have  sustained  on  or  about  the  day  of  (if  the 

jury  find  he  sustained  such  accident),  and  the  burden  of  proof 
rests  upon  the  plaintiff  to  establish  by  a  preponderance  of  testimony 
that  the  said  accident  directly  and  independently  of  all  other  causes 

produced  the  death  of  the  said on  the day  of , 

and  if  the  jury  find  that  certain  organs  or  other  physical  parts  of 

the  body  of  the  said were  in  a  diseased  or  infirm  condition 

at  the  time  when  he  met  with  said  alleged  accident,  and  that  con- 
dition contributed  to  his  unfortunate  death,  then  their  verdict  must 
be  for  the  defendant.^® 

§  616(2).    Missouri 

The  court  instructs  the  jury  that,  the  defendant  in  this  case 
having  pleaded  an  exception  in  the  terms  of  the  insurance  policies 
sued   on,   and    having  alleged   in   their   answer  that   the   death   of 

was  caused  by  disease,  and  not  by  accident,  the  burden  of 

proving  that  said  's  death  was  caused   by   disease  is  upon 

the  defendant,  and,  unless  they  believe  from  the  preponderance  of 
the  evidence  that  said  death  was  caused  by  disease,  they  will  find 
for  the  plaintiffs.*® 

§  617.     Presumption  against  suicide 
§  617(1).    California 

The  court  instructs  the  jury  that,  where  the  insured  is  found 
dead  under  such  circumstances  that  death  may  have  been  due  to 
suicide  or  to  accident,  the  presumption  is  against  suicide  and  in 
favor  of  accident.**- 

3  8  Travelers*  Ins.  Co.  v.  Harvey,  5  of  New  York,  73  S.  W.  592,  174  Mo. 

S.  E.  553,  82  Va.  949.  256.  61  L.  R.  A.  459,  97  Am.  St.  Rep. 

3  9  Standard   Accident   &   Life    Ins.  560. 
Co.  of  Detroit,  Mich.,  v.  Wood.  82  A.  4i  Wilkinson  v.  Standard  Accident 

702,  116  Md.  575.  Ins.  Co.  of  Detroit,  Micli.,  180  P.  607, 

40  Fetter  v.  Fidelity  &  Casualty  Co.  ISO  Cal.  252. 
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§  617(2).    Illinois 

The  court  instructs  the  jury  that,  where  a  man  suffers  injuries 
which  might  have  been  caused  by  accident  or  might  have  l^een  in- 
tentionally inflicted  upon  himself,  and  there  is  no  preponderance 
of  evidence  as  to  the  cause  of  such  injuries,  the  presumption  is 
that  they  occurred  by  accident.*' 

§  618.     Matters  considered  on  issue  of  cause  of  death 

The  jury  are  instructed   that  the   issue   between   the   parties  is 

Avhether  the  death  of was  caused  solely  by  the  injury  which 

he  received,  or  partly  or  wholly  by  endocarditis,  and  that  this  issue 
is  for  the  jury  to  determine  from  all  of  the  facts  and  circumstances 
disclosed  in  the  evidence,  including  the  testimony  of  the  physicians 
as  to  his  condition  after  the  injury  and  before  his  death,  and  also 
his  condition  as  disclosed  by  the  post-mortem  examination.  The 
jury  are  further  instructed  that  they  may  also  consider  the  condi- 
tion of  's  health  before  the  injury,  the  manner  and  nature 

of  the  injury,  and  his  complaints  as  to  pain  therefrom  up  to  the 
time  of  his  death.*^ 

§  619.     Sufficiency  of  evidence  as  to  cause  of  death 

The  jury  are  instructed  that  if  the  jury  believe  from  the  evi- 
dence  that  was   a   passenger   on   the   train   of  cars  of  the 

Railroad  Company  leaving  about  p.  m.   on 

the day  of  ,  and  scheduled  in  the  regular  time-table 

of  the  company  to  arrive  at  about  a.  m.  of  , 

and  that  the  train  traveled  on  time,  and  that  his  dead  body  was 

found  next  morning,  about  ,  lying  upon  the  cross-ties,  with 

his  head  to  the  east  and  his  feet  to  the  west,  between  the  rails  of 
the  same  railroad,  upon  or  near  the  west  end  of  a  trestle  con- 
structed in  part  of  sawed  square  cross-ties,  with  sharp  edges,  ex- 
tending over   a   common   road   about   three   and   one-half  "or  four 

miles  west  from  ;    that  the  night  was  cold,  and  frost  had 

settled  around  the  body  when  discovered ;  that  when  found  he 
was  lying  upon  his  face ;  that  there  was  a  cut  or  fracture  in  the 
rear  part  of  his  head  or  skull,  sufficient  of  itself  to  produce  death ; 
that  when  found  both  arms  and  several  ribs  were  broken ;  that 
there  was  a  pool  of  blood  on  the  ground  under  or  near  where  the 
body  was  found,  and  the  mark  or  evidence  of  hair  and  blood  on 
the  sharp  edge  of  one  of  the  cross-ties  of  the  trestle  corresponding 

•42  Wilkinson  v.  xl3tna  Life  Ins.  Co.,  43  Morl•o^Y  v.  National  Masonic  Ace. 

S8  N.  E.  550,  240  111.  205,  25  L.  R.  A.       Ass'n,  101  N.  W.  468,  125  Iowa,  63.3 
(N.  S.)  1256,  130  Am.  St.  Rep.  269. 
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to  the  wound  on  the  head — then  these  facts,  if  proven,  in  the 
absence  of  proof  to  the  contrary  sufficient  to  overcome  them,  au- 
thorize the  jury  to  find  that  the  said  ,  within  the  twenty- 
four  hours  covered  by  the  contract  contained  in  the  ticket  of  in- 
surance sued  on,  came  to  his  death  l)y  external,  violent,  and  acci- 
dental means,  within  the  contract,  and  authorize  a  verdict  for  the 
plaintiflf  on  that  issue.** 

44  Standard    Life   &   Accident    Ins.       F.  582,  40  C.  C.  A.  564,  49  L.  R.  A. 
Co.  V.  Tliornton  (C.  C.  A.  Tenn.)  100       116. 
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CHAPTER  XLV 
ACCORD  AND  SATISFACTION 

I  620.     Effect  of  payment  of  part  of  undisputed  claim. 

621.  Effect  of  acceptance  of  part  payment  of  disputed  claim. 

(>21(1).  Indiana. 
G21(2).  Missouri. 
621(3).  Oklahoma. 

622.  Acceptance  of  sum  tendered  as  binding  creditor  to  conditions  accom- 

panying offer. 
622(1).  Arkansas. 
622(2).  Maryland. 
622(3).  Nebraska. 

623.  Same — Sending  check  in  full  settlement. 

623(1).  Georgia. 
623(2).  Texas. 

624.  Same — Intent  of  creditor. 

625.  Duty  of  creditor  to  accept  or  reject,  as  a  whole,  offer  of  settlement. 

626.  Necessity  that  offer  should  be  so  framed  that  other  party  must  either 

refuse  it  or  accept  it  upon  the  conditions  named. 
626(1).  Iowa. 
626(2).  Kansas. 

627.  Assent  of  debtor  to  refusal  of  creditor  to  accept  terms  of  offer. 

628.  Necessity  of  performance  of  agi'eement  to  pay. 

See,  also.  Compromise  and  Settlement ;    Payment ;   Release  and  Discharge. 

§  620.     Effect  of  payment  of  part  of  undisputed  claim 

You  are  instructed  that,  if  the  jury  finds  from  the  evidence  that 

at  the  time  of  the  $ payment  there  was  a  larger  sum  actually 

due,  and  that  there  was  no  controversy  between  the  parties  as  to 
the  amount,  or  that  they  or  either  of  them  was  mistaken  as  to  the 
amount  then  due,  then  a  release  and  satisfaction  of  the  whole  debt, 
based  upon  such  mistake,  or  in  the  absence  of  any  dispute  as  to  a 
larger  sum  being  due,  would  not  be  a  release  or  satisfaction  of  the 
unpaid  portion  of  the  debt.^ 

§  621.     Effect  of  acceptance  of  part  payment  of  disputed  claim 
§  621(1).     Indiana 

The  jury  are  instructed  that  a  person  cannot  pay  and  satisfy  a 
debt  by  the  payment  of  a  sum  less  than  the  debt ;  but  if  you  believe 
from  the  evidence  that  the  plaintiff,  in  order  to  avoid  a  suit,  of  the 
result  of  which  he  was  doubtful,  agreed  to  receive  any  suiu  in  full 
satisfaction  of  the  amount  he  claimed  to  be  due  on  said  account, 
and  upon  such  agreement  the  defendant  paid  the  sum  agreed  upon, 

1  Byrnes  v.  Byrnes,  99  N.  W.  426,  92  Minn.  73. 
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then  such  agreement  and  payment  would  completely  discharge  the 
defendant  from  all  liability.^ 

§  621(2).  Missouri 

You  are  instructed  that  if  you  find  and  believe  from  the  evi- 
dence that  on  and  prior  to  the day  of ,  19 — ,  the  plain- 
tiffs were  asserting  a  claim  against  the  defendant  for  an  amount 
alleged  to  be  due  them  under  the  contracts  referred  to  in  the  evi- 
dence in  excess  of  the  amount  of  $ ,  and  that  the  defendant  in 

good  faith  was  disputing  said  claim,  and  that  on  the day  of 

,  19 — ,  the  defendant  tendered  plaintiffs  the  sum  of  $ , 

with  the  understanding  and  on  the  condition  that  plaintiffs  accept 
said  sum  in  full  settlement  and  satisfaction  of  all  claims  against 
said  defendant,  growing  out  of  the  contracts  mentioned  in  the  evi- 
dence, and  that  the  plaintiffs,  under  such  condition  and  with  such 
understanding,  did  accept  said  sum,  and  execute  a  receipt  in  full  of 
all  their  claims,  contractual  or  otherwise,  including  all  their  claims 
for  work  done  under  said  contracts,  then  your  verdict  must  be  for 
the  defendant  on  the  and  counts  of  plaintiff's'  peti- 
tion, unless  you  further  find  and  believe  from  the  evidence  that  the 
defendant  knowingly,  and  with  intent  to  deceive  and  coerce  the 
plaintiffs  into  accepting  said  settlement,  made  false  and  fraudulent 
representations  to  plaintiffs  concerning  the  ability  of  the  plaintiffs 
to  collect  any  judgment  they  might  secure  against  defendant  for  a 
larger  amount,  as  set  out  in  other  instructions,  and  that  the  plain- 
tiffs had  a  right  to,  and  did,  believe  and  rely  upon  said  representa- 
tions and  entered  into  said  settlement  in  reliance  thereon.^ 

§  621(3).  Oklahoma 

You  are  instructed  that  the  fact,  if  you  should  find  the  same  to 
be  a  fact,  that  the  plaintiff  accepted  a  sum  of  money  in  part  pay- 
ment of  his  claim  would  not  bar  him  from  a  recovery  of  the  bal- 
ance, if  any  was  due  him.  The  fact  that  the  agent  of  the  defendant, 
if  you  should  find  the  same  to  be  a  fact,  may  have  written  him  that 
he  had  adjusted  the  difference  and  named  the  condition  upon  which 
the  adjustment  had  been  made,  the  further  fact  that  the  plaintiff* 
accepted  a  sum  of  money  thus  sent  to  him,  would  not  bar  his  right 
of  recovery,  unless  the  amount  was  accepted  by  the  plaintiff'  in  full 
settlement  and  discharge  of  the  disputed  claim.* 

You  are  instructed  that  one  who  accepts  a  payment  of  money 

2  Ogborn  v.  Hoffman.  .52  Ind.  4.39.  *  Deming  Inv.   Co.   v.   McLaughlin, 

3  Scott  V.   Parkview  Realty  &  Im-      118  P.  .380,  30  Okl.  20, 
provement   Co..    164    S.    W.    .532.    255 

Mo.  76. 


1079  ACCORD   AND   SATISFACTION  §  622(3) 

upon  a  disputed  claim  is  not  estopped  in  law  to  assert  his  right  to 
the  balance,  unless  he  accepts  the  same  thus  tendered  in  full  set- 
tlement and  discharge  of  said  claim.  You  are  therefore  instructed 
that  if  you  find  and  believe  from  the  evidence  that  the  defendant 
company,  through  plaintiff  as  its  duly  authorized  agent,  had  pro- 
cured the  application  of for  a  loan,  and  that  the  loan  was 

subsequently  consummated,  and  thereafter  arose  a  dispute  as  to 
the  division  of  the  commission,  and  you  further  find  and  believe 
from  a  preponderance  of  the  evidence  that  the  defendant  knew  this 
was  a  disputed  claim  at  the  time  defendant  sent  said  check,  the  fact 
that  the  plaintiff  accepted  the  check  would  not  bar  his  right  of  re- 
covery, and  the  defendant  would  be  liable  for  the  amount,  unless 
you  further  find  that  the  plaintiff  accepted  said  check  in  full  settle- 
ment and  discharge  of  the  liability  of  the  defendant  to  him,  in 
which  event  your  verdict  should  be  for  defendant.''' 

§  622.     Acceptance  of  sum  tendered  as  binding  creditor  to  condi- 
tions accompanying  offer 
:§  622(1).     Arkansas 

The  jury  are  instructed  that  where  a  sum  of  money  is  paid 
in  satisfaction  of  a  disputed  claim,  and  the  tender  is  accompanied 
by  such  acts  and  declarations  as  amount  to  a  condition  that,  if  the 
amount  is  accepted,  it  is  accepted  in  full  satisfaction,  or  is  such 
that  the  party  is  bound  to  understand  therefrom  that,  if  he  takes 
it,  he  takes  it  subject  to  such  conditions,  the  acceptance  constitutes 
an  accord  and  satisfaction,  although  the  creditor  protests  at  the 
time  that  it  is  not  all  that  is  due  him,  or  that  he  does  not  accept  it 
in  full  satisfaction  of  his  claim.** 

§  622(2).     Maryland 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

the  defendant  paid  the  plaintiff  on  the  of ,  19 — ,  the 

sum  of  $ ,  in  full  for  his  services,  and  for  all  claims  of  the 

plaintiff  upon  the  defendant,  and  that  the  plaintiff  accepted  said 
sum,  such  settlement  operated  as  an  accord  and  satisfaction  of 
plaintiff's  claim,  and  that  he  is  not  entitled  to  recover.' 

§  622(3).     Nebraska 

You  are  instructed  that  if  you  find  from  the  evidence  that  there 
was  a  dispute  in  good  faith  between  the  board  of  county  commis- 
sioners of  defendant  county  and  the  plaintiffs  as   to  the  amount 

5  Deming   Inv.    Co.   v.   McLaushlin,  7  Lister's      Agricultural      Chemical 

118  P.  380,  30  Old.  20.  Works    v.     Pender,    21     A.     686,    74 

0  Barham  v.  Bank  of  Delight.   126      Md.  15. 
S.   \V.  394.  94  Ark.   158,  27  L.  R.  A. 
<N.   S.)   439. 
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justly  due  them  under  said  contract,  and  that  said  dis[)ute  was  set- 
tled by  such  county  board  agreeing  to  allow  and  pay,  and  the  said 
plaintiffs  to  accept  and  receive,  $ in  full  settlement  and  satis- 
faction of  said  claim,  and  that  in  pursuance  of  said  claim,  and  that 
in  pursuance  of  such  settlement  and  agreement,  such  sum  of  money 
was  allowed  by  such  board,  and  paid  to,  and  received  by,  said 
plaintiffs,  then  said  plaintiffs  cannot  recover  in  this  action,  and 
your  verdict  should  be  for  defendant.* 

You  are  further  instructed  that  if  you  find  from  the  evidence 
that  there  was  a  disagreement  in  good  faith  between  the  plaintiffs 
and  said  board  of  county  commissioners  with  respect  of  the  amount 
due  and  owing  said  plaintiffs  under  said  contract,  and  that  said 

board  proposed  to  allow  and  pay  to  them  the  sum  of  $ in  full 

satisfaction  and  settlement  of  said  claim,  that  then  it  was  optional 
with  said  plaintiffs  to  accept  said  sum  or  to  refuse  the  same.  But, 
if  you  further  find  that  said  plaintiffs  exercised  such  option  by  ac- 
cepting such  allowance  and  receiving  such  sum,  then  they  would 
be  bound  by  the  condition  that  such  allowance  and  payment  was  in 
full  satisfaction  and  settlement  of  said  claim,  to  the  same  extent 
that  they  would  have  been  bound  had  they  expressly  agreed  to 
such  condition ;  and  this  would  be  true  even  as  against  any  secret 
or  expressed  intentions  to  the  contrary,  or  any  protests  then  or  sub- 
sequently made.* 

§  623.     Same — Sending  check  in  full  settlement 
§  623(1).     Georgia 

The  court  instructs  the  jury  that,  where  a  debtor  sends  to  his 
creditor  a  check  which  contains  a  statement  to  the  effect  that  it  is 
to  be  applied  in  full  settlement  of  all  accounts  and  notes  due  by  the 
debtor  (and  as  to  the  amount  of  which  indebtedness  the  parties 
are  in  dispute),  the  creditor's  acceptance  and  collection  of  the  check 
will  operate  as  a  full  settlement  and  satisfaction  of  all  accounts  and 
notes  owing  the  creditor  by  the  debtor  previous  to  that  date.-^" 

§  623(2).     Texas 

You  are  instructed  that  if  you  believe  from  the  evidence  that  P.,. 
plaintiff's  assignor,  performed  work  for  the  defendant,  and  that 
there  was  a  dispute  as  to  the  amount  due  therefor,  and  that  P.  ac- 
cepted a  check  from  the  defendant  containing  the  stipulation  that 
it  was  in  full  satisfaction  for  all  work  done,  then,  in  the  absence  of 
any  mutual  mistake  of  the  parties,  the  check  would  be  conclusive 

8  Oreen  v.  Lancaster  County,  85  N.  lo  Elrod  v.  M.  C,  Kiser  &  Co.,  79  S. 
W.  489,  61  Neb.  473.                                      E.  375,  13  Ga.  App,  471. 

9  Green  v.  Lancaster  County,  85  N. 
W.  4.",0.  01  Nell.  473. 
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and  binding  upon  botii  of  thcni,  and  would  preclude  plaintiff  from 
a  recovery  against  defendant  for  any  part  of  such  work,  and  you 
must  find  for  the  defendant.^* 

§  624.     Same — Intent  of  creditor 

The  court  instructs  the  jury,  on  this  question  of  accord  and  sat- 
isfaction, that  if  you  find  from  the  evidence  that  the  claim  on  which 
the  plaintiff  sues  was  unliquidated,  and  that  a  check  tendered  by  the 
defendant  to  the  plaintiff'  on  account  of  such  claim,  and  having  the 
words  "In  full  settlement  of  account  to  date"  written  upon  it,  was 
accepted  and  cashed  by  the  plaintiff,  the  legal  effect  of  such  act  of 
the  plaintiff  was  to  satisfy  his  demand,  and  that  it  does  not  matter 
what  the  intent  of  plaintiff  was  when  he  cashed  the  check,  or 
whether  he  understood  the  legal  effect  of  his  act  or  not.^^ 

§  625.     Duty  of  creditor  to  accept  or  reject,  as  a  whole,  offer  of 
settlement 

The  jury  are  instructed  that  if  the  check  for  $ and  three 

notes  introduced  in  evidence  were  sent  to  the  plaintiffs  by  the  de- 
fendants at  the  same  time  and  as  a  part  of  one  transaction,  as  a  full 
settlement  of  an  honestly  disputed  claim  between  the  plaintiffs  and 
the  defendants,  then  the  plaintiffs,  as  a  matter  of  law.  were  not  en- 
titled to  receive  and  appropriate  the  check,  and  collect  the  amount 
thereof,  and  return  the  notes ;  that  a  tender  of  such  a  kind  must  be 
accepted  as  a  whole  or  not  at  all ;  and  if  the  return  of  the  notes 
was  not  acquiesced  in  by  the  defendants,  but  they  have  been  ten- 
dered back  by  the  defendants  to  the  plaintiff's,  and  are  now  ready 
to  be  delivered  by  the  defendants  to  the  plaintiffs,  then  the  plain- 
tiffs cannot  recover  in  this  action. ^^ 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  prior  to  the  bringing  of  this  suit  by  the  plaintiffs  against  the 
defendants  there  was  an  honest  dispute  between  the  plaintiffs  and 
the  defendants  as  to  the  amount  due  from  the  defendants  to  the 
plaintiffs,  and   whether  the  same   was  due,   and   on   or  about  the 

of ,  19 — ,  in  order  to  adjust  and  settle  the  controversy 

and  the  account,  the  defendants  delivered  to  the  plaintiffs  a  check 

for  $ ,  and  three  notes,  one  for  $ ,  payable  four  months 

after  date,  one  for  $ ,  payable  five  months  after  date,  and  one 

for  $ ,  payable  six  months  after  date,  said  check  and  notes  ag- 
gregating the  sum  of  $ ,  and  that  said  check  and  notes  were 

delivered  to  the  plaintiff's  with  the   statement  and  understanding 

11  Olson  V.  Burton  (Civ.  App.)   141  is  Lapp  v.  Smith,  55  N.  E.  717,  183 

S.  W.  549.  111.  179. 

12  Schumacher  v.  Moffitt,  71  Or.  79, 
142  P.  353. 
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that  they  were  given,  and  should  be  received,  in  full  settlement  and 
payment  of  said  claim  of  the  plaintififs  against  the  defendants ;  and 
the  plaintiffs  received  said  check,  and  collected  and  kept  the 
amount  thereof,  but  refused  to  accept  the  notes,  and  returned  the 
same  to  the  defendants,  and  that  the  defendants  demanded  back 

said  $ unless  the  plaintiffs  should  receive  the  check  and  notes 

in  full  settlement  of  the  account,  and  the  defendants  now^  have  said 
notes  in  their  possession,  and  have  tendered  the  same  to  the  plain- 
tiffs on  the  trial  of  this  case,  then  the  court  instructs  you,  as  a  mat- 
ter of  law,  that  the  plaintiffs  cannot  recover  in  this  action." 

§  626.  Necessity  that  offer  should  be  so  framed  that  other  party 
must  either  refuse  it  or  accept  it  upon  the  conditions 
named 

§  626(1).    Iowa 

You  are  instructed  that  to  constitute  an  accord  and  satisfaction, 
where  there  is  a  bona  fide  dispute,  it  is  necessary  that  the  money 
should  be  offered  in  satisfaction  of  the  claim,  and  the  offer  accom- 
panied with  such  acts  and  declarations  as  amount  to  the  condition 
that,  if  the  money  is  accepted,  it  is  accepted  in  satisfaction,  and 
such  that  the  party  to  whom  it  is  offered  is  bound  to  understand 
therefrom  that,  if  he  takes  it,  he  takes  it  subject  to  such  conditions. 
A  party  to  whom  an  offer  is  thus  made  has  no  alternative  but  to 
refuse  it  or  to  accept  it  upon  such  conditions,  and  if  he  takes  it  his 
claim  is  canceled.-^'* 

§  626(2).    Kansas. 

The  court  instructs  the  jury  if  you  find  from  the  evidence  that 

defendant   offered   plaintiff   ■$ in   satisfaction   of   a   disputed 

claim  arising  out   of  transaction   relative  to  the   sale   of  lands   in 

,  and  that  the  offer  of  money  was  accompanied  with  such  acts 

and  declarations  as  amount  to  a  condition  that  if  the  money  is  ac- 
cepted it  is  to  be  in  satisfaction,  and  such  that  the  plaintiff'  is  bound 
to  understand,  if  he  takes  it,  he  takes  it  subject  to  such  conditions, 
then  your  verdict  should  be  for  the  defendant.  But  if  you  find  from 
the  evidence  that  the  payment  of  $ was  not  offered  in  satisfac- 
tion of  such  disputed  claim,  and  not  accompanied  with  such  acts 
and  declarations  as  amount  to  a  condition  that  if  the  money  is  ac- 
cepted it  is  to  be  in  satisfaction  and  such  that  the  plaintiff"  is  not 
bound  to  understand  that,  if  he  takes  it,  he  takes  it  subject  to  such 
conditions,  then  I  instruct  you  that  such  matters  do  not  constitute  an 
accord  and  satisfaction,  and  that  the  plaintiff  would  not  be  thereby 

14  Lapp  V.  Smith,  55  N.  E.  717,  1S3  i5  Beaver  v.  Porter.  105  N.  W.  ?AG, 

111.  179.  129  Iowa,  41. 
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barred  from  recovering  the  amount  you  may  find  due  the  plaintitt, 
if  any  amount  you  find  is  due.^'' 

§  627.  Assent  of  debtor  to  refusal  of  creditor  to  accept  terms  of 
offer 
You  are  instructed  if  you  find,  from  a  preponderance  of  the  evi- 
dence, that  the  phiintifi:'  assented  to,  and  accepted  the  money  in 
question  under  the  terms  and  conditions  of  said  tender,  as  made, 
and  in  full  settlement  and  satisfaction  of  his  claims  and  demands 
against  the  defendants  as  aforesaid,  then  the  plaintiff  will  not  be 
entitled  to  recover  in  this  action  in  any  sum  whatever;  and,  if  you 
so  find,  you  should  determine  the  issue  of  accord  and  satisfaction 
in  favor  of  the  defendants,  and  return  your  verdict  in  their  favor. 
If  you  do  not  so  find,  or  if  you  believe  from  the  evidence  that  the 
plaintiff,  at  the  time  said  tender  was  made,  expressly  refused  to 
accept  the  terms  and  conditions  thereof,  and  to  receive  the  money 
in  full  payment  and  satisfaction  of  his  claims  as  aforesaid,  but  ac- 
cepted and  received  the  same  only  upon  the  conditions  and  with  the 
understanding  between  himself  and  the  defendant,  that  the  same 
should  be  accepted  as  part  payment  only,  and  not  in  full  satisfac- 
tion of  his  claims  against  the  defendants,  then  the  same  would  not 
constitute  an  accord  and  satisfaction  between  the  parties.^' 

§  628.     Necessity  of  performance  of  agreement  to  pay 

You  are  instructed  that  if  plaintiff'  signed  a  paper,  lacking  suffi- 
cient mental  capacity  to  understand  it  and  her  lack  of  mental  ca- 
pacity had  been  created  by  the  negligence  of  the  defendant  com- 
pany, then  the  paper  would  not  be  binding  upon  her  unless  the 
amount  agreed  to  be  paid  in  satisfaction  was  actually  paid,  unless 
it  was  understood  between  her  and  the  company  that  the  promise 
to  pay  was  accepted  as  a  release  of  their  obligation  to  her  by  rea- 
son of  the  injury.  An  accord  and  satisfaction  is  treated  by  the 
courts  as  an  extinguishment  of  the  original  claim,  but  there  must 
be  not  only  an  agreement  between  the  parties  as  to  what  shall  be 
done  and  how  much  shall  be  paid,  but  there  must  be  actual  per- 
formance of  that,  unless  the  agreement  is  itself  accepted  as  an  ex- 
tinguishment of  the  claim,  in  which  case  the  parties  would  substi- 
tute a  new  cause  of  action  for  the  original  and  the  claimant  would 
have  to  proceed  upon  the  defendant's  promise  to  recover  such  sum 
or  to  secure  performance  of  such  duty  as  they  had  agreed  to  per- 
form.   That  is  the  rule  in  regard  to  accord  and  satisfaction.*' 

isBaimb    V.    Fist,    115    P.    551,    S4  i?  Clark  v.  New  York,  N.  H.  &  H. 

Kan.  740.  R.  Co.,  S7  A.  206,  35  R.  I.  479. 

17  Peril!  V.  Cathcart,  89  N.  W.  12, 
115  Iowa,  553. 
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CHAPTER  XLVI 

ACCOUNT,  ACTION  ON 

§  G29.  What  constitutes  open  account. 

CM).  Burden  of  proof. 

031.  Sufficiency  of  evidence. 

632.  Effect  of  admission  by  defendant. 

§  629.     What  constitutes  open  account 

The  jury  are  instructed  that,  if  you  shall  find  that  the  various 

deliveries  of  coal  to  the  steamer ,  as  charged  upon  the  books 

of ,  were  entered  upon  the  books  as  parts  and  items  of  run- 
ning and  continuous  dealings  between  and  the  defendant, 

and  that  the  account  was  kept  unclosed  prior  to  the  date  of  the 

last  entry  on  ,  with  the  anticipation  of  further  transactions 

on  the  part  of and  the  defendant,  then  I  instruct  you  that  the 

book  account  which  contains  these  charges  is  an  open  book  ac- 
count.^ 

§  630.     Burden  of  proof 

You  are  charged,  at  the  request  of  the  defendant,  that  the  bur- 
den of  proof  devolves  upon  the  plaintiff  to  make  out  its  case  on 
the  account  sued  on  by  a  preponderance  of  evidence,  and  as  to  those 
items,  if  any,  upon  which  there  has  been  a  failure,  if  any,  to  make 
proof,  you  will  disallow  them  to  plaintiff,  and  as  to  such  items,  if 
any,  you  will  find  in  favor  of  defendant." 

§  631.     Sufficiency  of  evidence 

The  court  instructs  the  jury  that  the  plaintiff  is  required  to  es- 
tablish each  and  every  item  of  his  account  that  is  denied  by  the 
defendants,  by  a  preponderance  of  the  evidence ;  that  the  burden 
of  the  proof  is  upon  the  plaintiff.^ 

You  are  instructed  that  if,  upon  the  whole  case,  the  jury  are  in 
doubt  from  the  evidence  as  to  whether  the  defendants  are  indebted 
to  the  plaintiffs,  or  if  the  evidence  leaves  the  question  evenly  bal- 
anced as  to  whether  the  defendants  are  indebted  to  the  plaintiffs, 
then  your  verdict  should  be  for  the  defendants.* 

1  Mercantile  Trust  Co.  of  San  Fran-  3  Allen-West  Commission  Co.  v. 
Cisco  V.  Doe,  146  P.  69?,  26  Cal.  A.  246.       Hudgins  &  Bro..  86  S.  W.  289,  74  Ark. 

2  Keating    Implement    &    Machine       468. 

Co.   V.   Erie  City   Iron   Works   (Tex.  *  Allen-West     Commission     Co.     v. 

Civ.  App.)  63  S.  W.  546.  Iludgins    &   Bro.,   86    S.    W.   289,    74 

Ark.  468. 


1085  ACCOUNT,  ACTION  ON  §  632 

§  632.     Effect  of  admission  by  defendant 

The  jury  are  instructed  that  plaintiff  is  entitled  to  recover  the 
full  amount  charged  in  the  bill  of  particulars  for  all  items  which 
have  been  admitted  by  defendant  to  be  correct.^ 

»  Mitchell  V.  Joyce  (Iowa)  28  N.  W.  473. 
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CHAPTER  XLVII 

ACCOUNT    STATED 
§  633.     Roqnisites, 

()33(1).  Illinois. 
(J33(2).  Nebraska. 
G34.     Effect  of  failure  to  object  to  account  rendered. 
634(1).  Alabama. 
634(2).  California. 
634(3).  Illinois. 
634(4).  Iowa. 
634(5).  Minnesota. 
634(6).  Oklahoma. 
634(7).  Oregon. 
634(8).  West  Virginia. 
>3o.     Effect  of  promise  to  pay  amount  stated  in  account  rendered. 
635(1).  Alabama. 
635(2).  Illinois. 

636.  Effect  of  part  payment  as  showing  acquiescence  in  account  rendered. 

637.  Effect  and  conclusiveness  of  account  stated. 

637(1).  Alabama. 
637(2).  Florida. 
637(3).  Illinois. 
637(4).  Missouri. 

§  633.     Requisites 
§  633(1).     Illinois 

The  court  instructs  the  jury  that  a  settlement  between  two 
parties  is  a  mutual  accounting  between  them,  done  with  the  full 
assent  and  knowledge  of  both  parties,  by  which  the  parties  shall 
arrive  at  some  definite  result  as  to  the  amount  due  from  one  to 
the  other,  and  in  which  result  both  parties  agree  as  to  such  amount 
due;   and  if  the  jury  believe,  from  the  evidence,  that  the  pretended 

.  settlement,  claimed  by  the  plaintiff  to  have  taken  place  in  . 

was  not  an  accounting  in  which  both  parties  brought  forward 
their  accounts  for  settlement,  and  did  not  arrive  at  any  conclusion 
to  which  both  parties  agreed,  or  if  there  was  committed  any  er- 
ror in  such  settlement,  accidental  or  otherwise,  on  the  part  of  the 
plaintiff,  then  such  accounting  and  pretended  settlement  is  not 
binding  upon  the  defendant.^ 

§  633(2).    Nebraska 

The  jury  are  instructed  that  no  particular  form  of  words  is  nec- 
essary to  constitute  a  settlement  in  law,  nor  is  it  essential  for  the 

1  Eddie  v.  Eddie,  61  111.  134. 
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plaiiiliff  to  prove  a  promise  to  pay  the  balance  found  to  be  due, 
provided  a  balance  is  found  in  his  favor.^ 

§  634.     Effect  of  failure  to  object  to  account  rendered 
§  634(1).     Alabama 

The  court  charges  the  jury  that  plaintifif's  failure  to  object  to 
any  charges  made  against  him  by  the  can  only  be  consid- 
ered as  a  circumstance  against  him,  and  not  as  conclusive  proof 
that  he  admitted  them  to  be  correct,  or  that  they  were  correct.^ 

§  634(2).    California 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 

that  a  statement  of  account  was  rendered  to  defendant  on  , 

and  that  the  items  thereof  were  explained  to  her,  and  that  more 
than  three  months  elapsed  after  said  date  without  any  objection 
being  made  by  the  defendant,  the  account  became  an  account  stat- 
ed, the  items  of  which  were  no  longer  open  to  inquiry,  in  the  ab- 
sence of  allegation  and  proof  of  fraud  or  mistake.* 

§  634(3).    Illinois 

The  jur}'  are  instructed  that  if  the  jury  believe,  from  the  evi- 
dence in  the  case,  that  the  plaintiffs,  on  or  about  the ,  sent  to 

the  defendants  an  account,  showing  the  purchase  of  the  high  wines 
by  the  plaintiffs  for  the  defendants,  the  amount  paid  for  the  same, 
the  interest  on  the  amount  so  paid,  the  credits  to  the  defendants 

for  the  $ paid  by  them,  the  sum  for  which  the  high  wines 

were  sold,  and  the  interest  on  these  amounts,  showing  a  balance 

in  favor  of  the  plaintiffs  of  $ ,  and  the  defendants  held  said 

account,  and  retained  possession  of  the  same  from  the  date  of  such 
delivery  up  to  the  time  when  this  suit  was  commenced,  without 
making  objections  to  the  correctness  of  such  account,  this  is  a  cir- 
cumstance to  be  taken  into  account  by  the  jury  in  determining 
whether  or  not  the  defendants  have  admitted  the  correctness  of 
said  account.^ 

§  634(4).    Iowa 

The  court  instructs  the  jury  that  what  will  amount  to  a  stated 
account  from  the  presumed  acquiescence  of  the  plaintiff,  arising 
from  lapse  of  time  and  his  failure  to  object  to  the  same  within  a 
reasonable  time,  depends  upon  the  circumstances  and  nature  of 
the  transaction  and  habits  of  business,  and  it  is  for  you  to  deter- 

2  Brewer  v.  Wright,  41  N.  W.  159,  *  Cnsick  v.  Boyne,  82  P.  985.  1  Cal. 

25  Neb.  305.  App.  643. 

s  Hodses  V.  Kyle,  63  So.  761,  9  Ala.  ^  Miller  v.  Brims,  41  111.  293. 
App.  449. 
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mine,  from  all  the  circumstances  of  the  case,  whether  plaintiff  ac- 
quiesced in  the  statement  rendered  by  the  defendant  by  lapse  of 
time.® 

§  634(5).     Minnesota 

You  are  instructed  that  it  is  uncontradicted  that  there  was  some 
conversation  between  the  president  of  the  defendant  and  the  man- 
ager of  plaintiff  in ,  about  the ,  with  reference  to  fur- 
nishing this  so-called  advertising  in  a  number  of  papers  all  over 
the  country,  and  the  copy  of  the  advertisement  was  furnished  plain- 
tiff; and  it  is  claimed  by  plaintiff  that  it  did  according  to  this 
agreement  publish  or  furnish  the  advertisement  in  these  papers. 
You  have  heard  the  testimony  in  that  regard  as  to  the  regular 
way  in  which  plaintiff  is  doing  business,  and  further  than  that  there 
is  no  evidence  that  these  advertisements  were  run  in  those  papers, 
unless  you  should  find  it  from  the  subsequent  correspondence  be- 
tween the  defendant  and  plaintiff.  There  is  no  evidence  as  to  the 
agreed  price  in  this  case,  although  it  is  testified  to  by  both  the 
manager  of  the  plaintiff  and  the  defendant  that  there  was  an  agreed 
price;  but  what  that  price  is  there  is  no  evidence,  unless  it  be 
in  the  account  furnished  by  the  plaintiff  to  the  defendant,  the  ac- 
count of  the  work.  Now,  gentlemen  of  the  jury,  the  law  is  this: 
That  if  there  is  an  account  between  parties,  a  transaction  between 
them,  and  the  one  furnishes  the  other  with  a  statement  as  to  his 
claim,  and  the  other  party  to  whom  the  statement  is  furnished  does 
not  within  a  reasonable  time  make  any  objection,  it  may  be  a  pre- 
sumption that  he  agrees  to  the  correctness  of  the  account.  And  it 
is  for  you  to  say  whether,  upon  this  controversy  here,  what  passed 

between   the   parties   subsequent  to  (that   is,  the   sending 

of  an  account  to  the  defendant  and  its  retention  by  it)  establishes 
the  fact  that  the  advertisement  was  furnished  as  contracted  for, 
and  whether  or  not  that  was  the  agreed  price  between  the  parties. 
Now,  when  a  statement  is  furnished,  and  there  are  certain  objec- 
tions within  a  reasonable  time,  then,  of  course,  the  evidence  as 
to  acquiescing  in  the  account  furnished  by  silence  is  out  of  the  case. 
Now,  if  upon  this  evidence  and  these  instructions  you  come  to  the 
conclusion  that  the  fair  preponderance  of  the  testimony  shows  that 
plaintiff  furnished  the  advertisement  as  it  had  agreed  upon  to 
the  defendant,  and  that  the  agreed  price  was  that  claimed  in  the 

complaint,  $ ,  then  your  verdict  should  be  for  plaintiff  for 

that  sum  and  interest' 

6  Millard  v.  Bennett,  139  N.  W.  914,  7  Western  Newspaper  Union  v.  Se- 

161  Iowa,  242.  gerstrom  Piano  Mfg.  Co.,  136  N.  W. 

752,  118  Minn.  2.30. 
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§  634(6).    Oklahoma 

The  court  instructs  the  jury  that,  when  one  party  sends  out  a 
statement  of  account  to  another  with  whom  he  has  dealings,  which 
is  received  by  the  other  party,  but  not  replied  to  or  objected  to 
within  a  reasonable  time,  the  acquiescence  of  the  party  is  taken  as 
an  admission  that  the  account  is  correctly  stated ;  and  what  is 
a  reasonable  time  in  this  connection  is  a  question  for  the  jury 
to  determine,  under  all  the  circumstances  of  the  case,  considering 
the  nature  of  the  business,  the  distance  of  the  parties  from  each 
other,  and  the  means  of  communication  between  them.* 

§  634(7).     Oregon 

You  are  instructed  that  it  is  alleged  by  plaintiffs  that  on  the 

day  of ,  they  rendered  and  presented  their  account  to 

the  defendants,  showing  the  amount  due  them  thereon,  which  was 
assented  to  by  defendants  as  being  correct,  which  allegation  is  de- 
nied by  the  answer  of  the  defendants ;  and  this  is  the  only  issue  of 
fact  to  be  tried  and  determined  by  the  jury.® 

You  are  instructed  that,  if  the  debtor  fails  for  several  posts, 
when  the  dealings  are  between  parties  living  in  the  same  state,  to 
object  to  said  statement,  he  is  presumed  to  have  assented  thereto.^* 

You  are  instructed  that  if  you  find  that  plaintiffs  rendered  and 
delivered,  either  in  person  or  by  mail,  a  statement  of  their  ac- 
count to  defendants,  on  or  about  the  day  of  ,  and  , 

that  defendants  received  the  same,  and  made  no  objections  thereto 

until  ,  the  account  became  a  stated  account,  and  you  will 

find  a  verdict  for  the  plaintiffs  and  against  the  defendants  in  the 

amount  asked  for  in  the  complaint,  less  the  sum  of  $ ,  which 

plaintiffs  admit  as  having  received  on  said  account  sued  on.^*- 

You  are  instructed  that  in  this  case  it  is  admitted  that  on , 

the  plaintiffs  sent  their  statement  to  defendants,  showing  the  bal- 
ance claimed  by  them  from  defendants,  and  that  the  defendants 
received  it  in  due  course  of  mail,  and  within  a  very  few  days  after 
it  was  written;  that ,  was  the  first  time  they  objected  there- 
to; that  there  is,  and  was  in  the  year  ,  daily  mail  con- 
nection between and ;   and  that  there  was  in 

mail  connection  twice  a  week  between  and  ,  distant 

therefrom  about  miles.     The  court  therefore  charges  you, 

under  the  circumstances  in  this  case,  that  the  account  rendered 


8  Lamont  Mercantile  Co.  v.  Pibnrn,  !<>  Fleischner  v.  Kutli,  25  P.  1086, 

152  P.  112,  51  Okl.  618.  20  Or.  .328. 

»  Fleischner  v.  Kubli,  25  P.  1086,  20  n  Fleischner  v.  Kubli,  25  P.  1086, 

Or.  328.  20  Or.  328. 
IxsT.TO  Juries — GO 
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became  a  stated  account,  and  under  the  pleadings  in  this  case  you 
must  find  for  the  plaintiffs  and  against  the  defendants  in  the  amount 

claimed   in   the  complaint,   less   the   sum   of  $ ,  admitted   to 

have  been  paid  on  said  account.^^ 

§  634(8).    West  Virginia 

The  jury  are  further  instructed  that  if  you  believe  from  the  evi- 
dence in  this  case  that  the  plaintiff  received,  from  time  to  time, 
from  the  defendant,  statements  of  his  account  with  the  defend- 
ant, and  was  thereby  afforded  the  opportunity  to  see  the  items  in 
his  bill  of  particulars  mentioned,  charged  against  him,  and  remained 
silent,  and  did  not  object  to  the  charge  of  such  items  against  him 
within  a  reasonable  time  after  each  of  such  statements  were  so  ren- 
dered, then  the  defendant  had  the  right  to  infer  acquiescence  of 
the  plaintiff  in  the  correctness  of  such  charges,  and  the  plaintiff  is 
now  estopped  to  deny  the  correctness  of  all  such  items  to  which 
he  did  not  object  in  proper  time;  and,  as  to  all  such  items  of  the 
plaintiff's  account,  you  must  find  for  the  defendant. ^^ 

§  635.     Effect  of  promise  to  pay  amount  stated  in  account  ren- 
dered 
§  635(1).    Alabama 

The  court  charges  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  sale  of  cement  was  completed  prior  to  the  receipt 
by  defendant  of  the  statement  of  account  accompanying  the  letter 

of ,  general  manager,  dated  ,  and  that  after  receipt  of 

■  said  statement  the  defendant  promised  to  pay  the  amount  stated 
in  said  statement  or  account,  they  should  find  for  the  plaintiff  un- 
der the  second  count  of  the  complaint.-^* 

§  635(2).    Illinois 

The  jury  are  instructed  that,  if  they  find,  from  the  evidence  in 
the  case,  that  the  defendant  admitted  the  account  sued  on  in  this 
case  to  be  correct  and  unpaid,  and  promised  to  pay  the  same,  such 
admissions  are  sufficient  evidence  to  entitle  the  plaintiffs  to  recover 
the  amount  of  said  account,  unless  they  further  find  from  the  evi- 
dence that  defendant,  when  he  made  the  admission,  was  as  a  fact 
mistaken  in  the  facts  in  regard  to  said  account.-^^ 

12  Fleischner  v.  Kubli,  25  P.  1086,  i-»  Cook  &  Laurie  Contracting  Co.  v. 
20  Or.  328.  Bell.  59  So.  273,  177  Ala.  618. 

13  Shrewsbury   v.    Tufts,   23    S.    E.  i5  Warren  v.  Dickson,  27  111.  115. 
692,  41  W.  Va.  212. 
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§  636.     Effect   of   part  payment   as   showing  acquiescence   in   ac- 
count rendered 

You  are  instructed  that  part  payment  of  an  account  presented  for 
payment  is  not  conchisive  evidence  that  the  whole  account  is  a 
valid  or  just  account,  but  it  may  be  evidence  and  is  prima  facie 
evidence  that  a  part  of  the  account  thus  paid  was  just  and  valid, 
and  may,  in  the  absence  of  evidence  showing  that  the  balance  of 
the  account  was  objected  to,  go  to  show  that  the  justice  of  the 
whole  account  was  acquiesced  in  by  the  debtor.^*' 

§  637.     Effect  and  conclusiveness  of  account  stated 
§  637(1).    Alabama 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  there  was  a  stated  account  between  plaintiff  and  defendant, 
this  fact  would  not  preclude  defendant  from  showing  that  the 
said  account  was  either  incorrect  or  void  for  want  of  considera- 
tion.^* 

§  637(2).    Florida 

You  are  instructed  that  a  stated  account  establishes  prima  facie 
the  correctness  of  the  items  of  the  account,  and,  unless  this  pre- 
sumption is  overcome  by  proof  of  fraud,  mistake,  or  error,  it  be- 
comes conclusive.^* 

§  637(3).     Illinois 

The  jury   are  instructed  that  if  you  believe  from  the  evidence 

that  some  time  about a  statement  of  account  was  made  by 

the  plaintiff  or  its  agent,  and  submitted  to  defendant  or  its  agent, 
and  that  the  latter  acquiesced  in  its  correctness,  then  the  law  re- 
gards this  as  a  stated  account,  by  which  both  parties  will  be  bound, 
unless  it  can  be  shown  that  some  error  or  mistake  has  been  made, 
or  some  fraud  practiced,  and  the  burden  of  proving  mistake  or 
fraud  is  on  the  party  alleging  it.^^ 

The  jury  are  instructed  as  a  matter  of  law  that  if  you  believe, 
from  a  consideration  of  all  the  evidence,  that  the  defendant  ar- 
rived at  a  settlement  with  plaintiff'  as  to  the  balance  due  the  lat- 
ter, then  the  defendant  is  bound  by  that  settlement,  and  is  liable 
to  plaintiff  for  the  balance,  if  any,  so  found,  unless  it  shall  appear 

10  Withers  v.   Saudlin.  .32   So.   S29.  is  Withers  v.   Sandlin,  32   So.  S29, 

44  Fla.  253.  44  Fla.  253. 

17  Ivy  Coal  &  Coke  Co.  v.  Loug,  36  ^^  Concord  Apartment  House  Co.  v. 

So.  722,  139  Ala.  535.  Alaska  Refrigerator  Co.,  7S  111.  App. 

682. 
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that  the  settlement  was  made  through  fraud  of  the  plaintiff  or 
through  the  mistake  of  both  parties.^** 

§  637(4).    Missouri 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 
the  evidence  that  the  plaintiff  and  the  wife  of  the  defendant,  as  his 

agent,  agreed  upon  $ — ■ being  the  amount  due   her,  then  in 

that  event  such  an  amount  agreed  upon  as  aforesaid  is  the  only 
amount  you  can  take  into  consideration  in  determining  the  indebt- 
edness of  defendant,  and  you  will  deduct  from  said  sum  such 
amounts,  if  any,  paid  by  defendant,  in  determining  whether  he  owes 
her  anything.^^ 

2  0  Neagle  v.  Herbert,  73  111.  App.  17. 
21  Yount  V,  Spain  (App.)  ISO  S.  W.  17, 
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CHAPTER  XLVIII 
ACKNOWLEDGMENT 

§  638.     Sufficiency  of  ackuowledgment  of  married  woman. 

639.  Effect  of  certificate  of  aclinowledgment. 

640.  Effect  of  ackuowledgment  as  equivalent  to  signature. 

§  638.     Sufficiency  of  acknowledgment  of  married  woman 

You  are  instructed  that  a  married  woman's  deed  to  her  home- 
stead, Avhere  she  joins  her  husband  in  the  execution  of  the  same,  is 
void,  under  our  law,  unless  executed  by  herself  and  husband  in 
strict  conformity  with  the  requirements  of  our  law  regulating  such 
conveyances,  and,  to  make  such  an  acknowledgment  legal  and  valid 
as  those  attached  to  the  said  deed,  the  three  following  propositions 
must  be  established  by  the  evidence:  (1)  The  wife  must  be  ex- 
amined by  the  notary  public  who  takes  her  acknowledgment  privily 
and  apart  from  her  husband;  that  is,  the  wife  must  be  examined 
by  the  notary  public  out  of  the  presence  and  the  hearing  of  her 
husband.  (2)  The  notary  public  must  fully  explain  to  the  wife, 
out  of  the  presence  and  the  hearing  of  her  husband  all  of  the  con- 
tents of  the  deed,  and  all  other  material  facts  known  to  him  at 
that  time  that  might  affect  the  wife's  interest  in  the  property  con- 
veyed or  in  the  consideration  received  for  the  same.  (3)  The  wife, 
after  having  the  same  thus  explained  to  her  by  the  notary  public, 
must  acknowledge  to  him  such  instrument  to  be  her  act  and  deed, 
and  she  must  state  to  him  that  she  had  willingly  signed  the  same 
for  the  purposes  and  consideration  therein  expressed,  and  that  she 
did  not  wish  to  retract  it.  If  you  believe  from  the  evidence  that 
either  one  of  the  above  propositions  was  not  complied  with  when 

's  acknowledgment  was  taken  to  the  two  deeds  signed  by  her 

and  her  husband,  or  if  you  believe  from  the  evidence  that  at  the 

time  's  acknowledgment  was  taken  to  said  deed  that  she 

did  not  understand  the  English  language  sufficiently  well  to  fairly 
understand  the  meaning  of  the  words  and  phrases  used  by  the 
notary  public  in  explaining  said  deed,  and  in  taking  her  acknowl- 
edgment to  the  same,  then  you  are  instructed  that  both  of  said 

deeds  would  be  absolutely  void,  and   convey  no  title  to  ■ 

thereunder,  if  both  of  said  lots  described  in  the  said  two  deeds  were 
at  that  time  the  homestead  of  plaintiffs,  or  a  part  thereof,  and,  in 
either  event,  vou  should  find  for  the  plaintiffs  and  against  all  par- 
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ties  defendants  who  had  notice  of  said  defective  acknowledgment, 
if  you  have  found  that  the  same  v\^as  defective.^ 

The  court  instructs  the  jury,  on  the  other  hand,  that  if  you  he- 

Heve  from  the  evidence  that  said  acknowledgment  of to  the 

said  two  dee'ds  was  taken  as  required  by  law,  and  as  above  ex- 
plained, and  that  at  the  time  it  was  so  taken  she  understood  the 
English  language  sufficiently  well  to  fairly  understand  the  expla- 
nation, the  words  and  phrases  used  by  the  notary  public  to  her  of 
the  contents  of  said  deeds  and  of  the  acknowledgments,  then  you 
will  find  for  all  of  the  defendants,  unless  you  find  for  the  plaintiffs 
vuider  some  of  the  issues  hereinafter  submitted  to  you.~ 

§  639.     Effect  of  certificate  of  acknowledgment 

I  charge  you  that  the  certificate  of ,  justice  of  the  peace, 

that  plaintiff'  acknowledged  before  him  that  she  executed  a  deed 
in  question  in  this  case  voluntarily,  raises  a  presumption  in  favor 
of  the  validity  of  said  deed,  which  can  only  be  rebutted  by  clear 
proof  of  fraud,  duress,  or  imposition,  practiced  on  plaintiff",  in  which 
and participated.^ 

The  cotirt  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  ,  the  plaintiff  in  this  action  of  ejectment,  could 

not  read  or  write  on  ,  and  that  defendant  requested  her  to 

go  to  's   office   to  have   her  will   completed   or  changed   or 

corrected,  and  she  went  there  pursuant  to  that  request,  and  she  did 
not  know  and  was  not  informed  that  the.  paper  she  is  said  to  have 
signed  and  acknowledged  was  a  deed  and  not  her  will,  then  even 
though  she  made  her  mark,  and  acknowledged  that  she  knew  the 
contents  of  the  paper,  and  executed  it  voluntarily,  you  must  find 
for  plaintiff.* 

§  640.     Effect  of  acknowledgment  as  equivalent  to  signature 

The  court  charges  the  jury  that  under  the  laws  of  it  is 

not  necessary,  in  order  for  husband  and  wife  to  make  a  valid  mort- 
gage, that  they,  or  either  of  them,  should  actually  sign  their  names 
with  their  own  hands ;  but  if  they  appear  before  a  proper  officer, 
and  acknowledge  the  execution  as  the  law  provides,  and  the  officer 
attaches  his  certificate  as  the  law  provides,  then  this  is  sufficient, 
so  far  as  the  signing  of  the  names  to  a  mortgage  is  concerned.^ 

1  Evart  V.  Dalrymple  (Tex.  Civ.  4  Butler  v.  Hill,  67  So.  260,  100  Ala. 
App.)  131  S.  W.  223.  576. 

2  Evart  v.  Dalrymple  (Tex.  Civ.  "  McClendon  v.  Doe  ex  dem,  25  So 
App.)  131  S.  W.  223.  30,  122  Ala.  3S4. 

3  Butler  v.  Hill.  67  So.  260.  100  Ala. 
576. 
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CHAPTER  XLIX 
ADJOINING  LANDOWNERS 

§  G41.     Liability  for  injuries  caused  by  blasting  operations. 

041 U).  Maine. 

C)41(2).  Missouri. 
642.     Rights  and  liabilities  as  to  trees  on  boundary  line. 
G43.     Duty  as  to  rainwater  falling  on  roof. 

044.     Respective  rights  of  adjoining  owners  to  lateral  support  and  to  ex- 
cavate. 

644(1).  Delaware. 

644(2).  Kentucky. 

644(3).  Utah. 

645.  Causing  sub.sidence  of  soil  by  withdrawal  of  percolating  or  .subter- 

ranean waters. 

646.  Degree  of  care  required  in  excavating  to  avoid  injury  to  adjacent 

building. 

647.  Duty  to  give  notice  of  excavation. 

648.  Duty  of  one  owner  undertaking  to  alter  foundation  walls  of  adjoining 

owner. 

649.  Effect  of  failure  of  owner  to  take  precautious  to  protect  his  building. 

649(1).  Delaware. 
649(2).  Utah. 

650.  Excavation  as  proximate  cause  of  injury. 

651.  Defense,  in  action  for  injuries  to  building,  that  building  erected  in 

violation  of  ordinance. 

652.  Effect  of  defects  in  construction  of  building  as  precluding  recovery 

for  negligent  excavation. 
053.     Presumption  as  to  negligence. 

654.     Presumption  of  negligence  from  collapse  of  "building. 
055.     Evidence  considered  on  question  of  negligence  in  excavating. 
656.     Measure  of  damages  for  removal  of  lateral  support. 

See.  also,  Boundaries ;    Fences. 

Respective  rights  of  owner  of  surface  and  of  minerals  underneath,  see  post, 
8  3S57. 

§  641.     Liability  for  injuries  caused  by  blasting  operations 
§  641(1).    Maine 

The  court  instructs  the  jury  that  the  plaintiit  can  "maintain  the 
action,  providing"  he  proves  damages,  although  he  sold  the  land 
to  the  predecessor  in  title  of  the  defendant  with  the  understanding 
that  it  was  to  be  used  as  a  slate  quarry,"  and  that  it  is  not  neces- 
sary for  the  plaintiff  to  prove  negligence  or  carelessness  on  the 
part  of  the  defendant.* 

1  ^Yilkins  v.  Mouson  Consol.   Slate  Co.,  52  A.  755,  90  Me.  385. 
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^  641  (2).    Missouri 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 

in  the  case  the  plaintiff  was  the  owner  of  a  certain  house  on 

avenue  in ,  and  that  during  the  year ,  and  since,  the 

defendant  was  engaged  in  building  a  railroad  in  the  immediate 
vicinity  of  her  said  property,  and  that  in  building  said  railroad  it 
shot  off  numerous  blasts  of  powder  and  dynamite  which  shook  and 
damaged  her  said  house,  if  it  did  so  shake  and  damage  the  same, 
then  the  jury  will  allow  her  such  damages  as  they  shall  believe 
from  the  evidence  was  directly  caused  by  said  blasts  of  powder  and 
dynamite,  not  to  exceed  the  sum  of  $ .~ 

§  642.     Rights  and  liabilities  as  to  trees  on  boundary  line 

You  are  instructed  that  it  is  a  principle  of  law  that  if  a  tree 
stands  directly  upon  the  line  between  the  lands  of  adjoining  own- 
ers, so  that  the  line  passes  through  it,  it  is  the  common  property  of 
both,  whether  it  be  marked  as  a  boundary  or  not,  and  if  you  be- 
lieve that  the  defendant  entered  upon  the  plaintiff's  property,  or, 
without  being  thereon,  aided  or  abetted  any  one  in  the  trespass 
complained  of,  or  ordered,  incited,  advised,  or  directed  the  person 
or  persons  who  committed  the  trespass  to  cut  the  line  trees  and 
otherwise  do  the  acts  alleged,  then  he,  the  defendant,  is  as  liable 
as  though  he  committed  the  act  with  his  own  hands,  and  your  ver- 
dict should  be  for  the  plaintiff.^ 

§  643.     Duty  as  to  rainwater  falling  on  roof 

The  jury  are  instructed  that  the  plaintiff  complains  in  his  dec- 
laration that  the  defendant  is  the  owner  of  a  livery  barn  adjoin- 
ing the  premises  occupied  by  plaintiff,  having  a  large  roof  surface, 
from  which  water  falling  on  said  roof  was  negligently  permitted 
to  flow  off  and  upon  the  premises  of  the  plaintiff  in  great  quanti- 
ties ;   and  further  alleges  that  on the  water  thus  negligently 

permitted  by  defendant  to  flow  from  the  roof  of  his  barn  on  the 
premises  occupied  by  plaintiff  caused  the  damage  complained  of. 
If  you  believe  from  the  preponderance  of  the  evidence  that  the 
plaintiff  has  proven  these  allegations  of  the  declaration  and  that 
plaintiff  was  thereby  injured,  your  verdict  should  be  for  the  plain- 
tiff.* 

The  jury  are  instructed  that,  before  the  plaintiffs  can  recover, 
they  must   show   that  the   damage   caused   to  their  property,   as 

2  Johnson  v.  Kansas  City  Terminal  3  PhiiUps  v.  Brittingham  (Del.)  77 

Ry.  Co.,  170  S.  W.  456,  182  Mo.  App.       A.  964.  2  Boyce,  173. 
349.  4  ISIiller  v.  Wilson,  104  111.  App.  556. 
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claimed  in  the  declaration,  was  caused  by  reason  of  the  negligence 
of  and  failure  of  the  appellee  to  provide  his  barn  with  such  gutter 
and  down-spout  as  would  ordinarily  and  usually  carry  away  all 
water  that  might  fall  upon  the  roof  thereof  by  all  ordinary  and  ex- 
pectant rains;  and  that  if  the  jury  believe  from  the  evidence  that 
the  appellee  did  furnish  such  gutter  and  down-spout,  and  used  rea- 
sonable care  to  keep  the  same  in  reasonably  good  condition,  and 
that  the  damage  to  appellants  was  by  reason  of  extraordinarily 
heavy  floods,  and  not  by  reason  of  any  negligence  on  the  part  of 
the  defendant,  then  and  in  that  case  they  should  find  him  not 
guilty.^ 

The  jury  are  instructed  that  the  law  does  not  require  the  owner 
of  a  building  to  keep  and  maintain  a  gutter  that  will  always  under 
all  circumstances  carry  off  the  water  from  his  roof.® 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  the  gutter  on  the  building  of  defendant  was  sufficient 
to  carry  ofif  the  water  that  would  fall  on  the  roof  of  such  building 
in  the  usual  and  ordinary  rainstorms,  then  this  would  be  a  dis- 
charge of  his  duty  to  prevent  damage  to  the  plaintiiif  from  rain  so 
falling,' 

§  644.     Respective  rights  of  adjoining  owners  to  lateral  support 

and  to  excavate 
§  644(1).     Delaware 

The  court  instructs  the  jury  that  an  owner  of  land  adjoining 
land  upon  which  there  is  a  building  or  other  structure  may  law- 
fully excavate  on  his  own  land,  and  to  the  line  of  his  land,  al- 
though he  endangers  such  structure.  This  general  right  to  exca- 
vate, however,  does  not  relieve  an  owner  of  the  excavated  land  from 
taking  reasonable  precautions  against  injuring  the  adjoining  build- 
ing, and  it  is  his  duty  to  proceed  with  the  excavation  in  an  ordi- 
narily skillful  and  careful  manner,  but  he  is  bound  to  use  only  rea- 
sonable and  ordinary  care  to  prevent  injuring  the  building.  What 
is  ordinary  care  and  skill  in  the  excavating  and  attendant  work, 
in  each  case,  depends  upon  the  circumstances  of  that  particular 
case.  This  obligation  on  the  person  excavating  to  use  ordinary 
care  and  skill  about  his  work,  is  not  affected  or  relieved,  by  the 
fact,  that  the  adjoining  building  was  poorly  constructed  or  that 
it  encroached  upon  the  excavator's  land.* 

6  Miller  v.  Wilson,  104  III.  App.  556.  «  Moore  v.  Anderson,  94  A.  771,  5- 

6  INIeister  x.  Lang,  28  111.  App.  624.       Boyce,  477. 

7  Meister  v.  Lang,  28  111.  App.  624. 
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§  644(2).    Kentucky 

The  court  instructs  the  jury  that  plaintiff,  having-  l)uilt  a  two- 
story  brick  house  on  the  line  between  him  and  the  defendant,  had 
no  right  to  any  lateral  support  from  the  property  of  defendant,  and 
that  defendant  had  a  right  to  excavate  and  l)uild  to  the  division 
line ;  that  it  is  admitted  in  the  pleadings  that  the  defendant  served 
a  notice  on  the  plaintiff  as  to  his  intentions  to  excavate;  and  that 
said  notice  was  served  in  time  to  enable  plaintiff  to  shore  up  and 
protect  his  property ;  and  that,  under  said  state  of  case,  it  was  the 
duty  of  plaintiff'  to  shore  up  and  protect  his  property,  and  it  is 
admitted  by  the  pleadings  that  he  failed  to  do  so.  Now,  if  the 
jury  believe  from  the  evidence  that  the  defendant  made  the  excava- 
tions and  did  the  striking  and  hammering  on  plaintiff's  founda- 
tion complained  of,  with  reasonable  and  ordinary  care,  and  that  the 
same  was  necessary  for  the  building  of  defendant's  house,  they 
must  find  for  defendant.* 

§  644(3).    Utah 

You  are  instructed  that  the  owner  of  land  can  lawfully  excavate 
up  to  the  line  thereof,  although  such  excavation  may  endanger  a 
building  situated  upon  the  adjoining  land;  but  it  is  the  duty  of  the 
owner  before  making  such  excavation  to  give  to  the  owner  of  the 
adjoining  land  notice  of  his  intention  to  make  such  excavation  a 
sufficient  time  before  commencing  to  enable  such  person  to  take 
such  precautions  for  the  protection  of  his  building  as  may  be  rea- 
sonably necessary,  and  it  is  also  the  duty  of  the  person  making 
such  excavation  to  use  ordinary  care,  skill,  and  caution  to  prevent 
injury  to  the  building  upon  the  adjoining  land;  and  if  the  owner 
making  such  excavation  gives  such  due  and  timely  notice  to  the 
owner  of  the  adjoining  land,  and  exercises  ordinary  care,  skill,  and 
prudence  in  making  such  excavation,  he  is  not  liable  for  any  dam- 
ages resulting  therefrom  to  the  building  upon  the  adjoining  prem- 
ises ;  but,  if  he  should  fail  to  give  such  notice,  or  should  fail  to  ex- 
ercise ordinary  care,  skill,  and  prudence  in  making  such  excava- 
tion, and  such  failure  is  the  proximate  cause  of  injury  and  damage 
to  the  adjoining  buildings,  then  he  would  be  liable  for  such  dam- 
age.*** 

9  Lapp    V.    Guttenlvunst,    44    S.    W.  lo  Murray  Meat  &  Live  Stock  Co.  v. 

964,  19  Ky.  Law  Rep.  1950.  Newhouse  Eealty  Co.,  155  P.  442,  47 

Utah,  622. 
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§  645.  Causing  subsidence  of  soil  by  withdrawal  of  percolating 
or  subterranean  waters 

I  charge  you  that,  if  you  find  from  the  evidence  in  this  case 
that  the  cause  of  the  injuries  to  plaintift's'  property,  if  you  find  the 
same  was  injured,  was  the  tapping  of  an  underground  stream  or 
stratum  by  the  boring  of  the  tunnel  into  the  earth,  and  that  such 
underground  stream  or  stratum  so  tapped  ran  out,  causing  a  subsi- 
dence of  the  soil  on  which  plaintiffs'  buildings  stand,  then  the  de- 
fendants would  be  under  no  liability  for  the  damages  so  caused, 
and  plaintiffs  would  have  no  right  to  recover  therefor ;  and,  if  you 
do  so  find,  your  verdict  must  be  for  the  defendants.  However,  for 
this  instruction  to  apply,  you  must  believe  that  the  percolating  or 
subterranean  waters  withdrawn  were  upon  the  defendant  railway 
company's  own  property.  It  would  not  apply  if  such  water  was 
withdrawn  from  underneath  or  below  or  in  a  public  street  or  in 
property  which  was  not  the  property  of  said  railway  company.*' 

§  646.  Degree  of  care  required  in  excavating  to  avoid  injury  to 
adjacent  building  \ 

The  court  instructs  the  jury  that  this  action  is  based  upon  the 
negligence  of  the  defendants ;  that  is,  their  failure  to  use  that  de- 
gree of  care  and  skill  in  the  prosecution  of  their  work  of  excavat- 
ing, that,  under  all  the  circumstances  of  this  case,  you  find  would 
be  used  by  an  ordinarily  prudent  and  careful  person  to  prevent  in- 
juries to  the  adjoining  property.^' 

The  court  instructs  the  jury  that  the  defendants  were  not  obliged 
to  take  such  precautions  in  prosecuting  their  work  as  to  prevent 
the  possibility  of  injury,  under  all  circumstances,  to  plaintiff's 
building,  but  were  obliged  to  use  such  care  and  skill  in  their  work 
as  an  ordinarily  careful  and  prudent  person  would  use  under  all 
the  circumstances  of  this  case.*^ 

§  647.     Duty  to  give  notice  of  excavation 

The  court  instructs  the  jury  that  the  duty  of  a  landowner,  who 
intends  to  excavate  on  his  own  land,  to  proceed  with  due  care  and 
caution,  ordinarily  requires  that  he  should  notify  the  adjoining 
landowner  of  his  intention,  and  thus  afford  the  latter  an  opportu- 

11  Farnandis  v.  Great  Northern  Ry.  12  Moore  v.  Anderson   (Del.)  94  A. 

Co..  84  P.  18.  41  Wash.  486,  5  L.  R.  771.  5  Boyce,  477. 

A.  (N.  S.)  1086,  111  Am.  St.  Rep.  1027.  is  Moore  v.  Anderson   (Del.)  94  A. 

No  prejudicial  error  in  this  instruc-  771,  5  Boyce,  477. 
tion  as  against  the  defendant  and  ap- 
pellant railroad  company. 
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nity  of  protecting  his  buildings  and  structures  from  apprehended 
injury.  However,  whether  the  excavator's  failure  to  give  notice 
to  the  adjoining  landowner  of  his  intention  to  excavate,  would  be 
the  want  of  ordinary  care  and  prudence  in  and  about  his  work 
of  excavating,  is  for  the  jury  to  determine,  from  all  the  facts  and 
circumstances  of  each  particular  case." 

§  648.     Duty  of  one  owner  undertaking  to  alter  foundation  walls 
of  adjoining  owner 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendant  undertook,  for  compensation  by  the  plain- 
tiff, to  remove  the  rock  projecting  over  his  line  in  the  foundation 
wall  of  plaintiff,  then  the  law  made  it  defendant's  duty  to  exercise 
such  care  and  skill  in  doing  such  work,  to  protect  plaintiff's  wall 
and  foundation  from  injury  and  damage,  as  persons  of  ordinary 
care,  skill,  and  prudence  would  have  done  under  the  same  circum- 
stances;  and,  if  the  jury  believe  from  the  evidence  that  the  de- 
fendant failed  to  exercise  such  care,  skill,  and  prudence,  then  the 
law  is  for  the  plaintiff,  and  the  jury  will  so  find.^^ 

§  649.     Effect  of  failure  of  owner  to  take  precautions  to  protect 

his  building 
§  649(1).    Delaware 

The  court  instructs  the  jury  that  the  notice  of  excavation  should 
be  sufficient  to  bring  to  the  adjoining  owner  full  knowledge  of  the 
intended  excavation  in  time,  and  at  a  time,  to  enable  him  to  pro- 
tect his  property.  If  after  such  notice,  the  owner  of  the  adjoining 
land  neglects  to  take  proper  precaution  for  the  protection  of  his 
building,  the  owner  wdio  has  given  the  notice,  is  nevertheless  bound 
to  prosecute  the  excavation  and  attendant  work  in  a  reasonably 
careful  and  skillful  manner,  and  if  he  does  so,  he  is  not  liable  for 
damages  to  the  adjacent  building;  but  he  is  so  liable,  notwithstand- 
ing such  notice,  if  he  thereafter  conducts  the  excavating  and  attend- 
ant work  in  a  careless  and  unskillful  manner.^® 

§  649(2).    Utah 

You  are  instructed  that  where  one  about  to  make  an  excavation 
notifies  the  adjoining  landowner  of  such  intention,  and  the  adjoin- 
ing landowner  refuses  or  neglects  to  take  the  necessary  steps  to 

14  Moore  v.  Anderson  (Del.)  94  A.  is  Moore  v.  Anderson,  94  A,  771,  5 
771,  5  Boyce,  477.                                            Boj-ce,  477. 

15  Lapp  V.  Guttenkunst,  44   S.   W. 
964,  19  Ky.  Law  Rep.  1950. 
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protect  his  building,  such  refusal  and  neglect  does  not  excuse  nor 
relieve  the  person  making  the  excavation  from  the  duty  of  exer- 
cising ordinary  care,  skill,  and  prudence  in  making  the  same ;  but, 
notw^ithstanding  such  neglect  on  the  part  of  the  adjoining  owner, 
the  person  making  the  excavation  would  be  liable  for  any  and  all 
damages  which  proximately  resulted  from  any  acts  of  negligence 
in  making  such  excavations.-^' 

§  650.     Excavation  as  proximate  cause  of  injury 

The  court  instructs  the  jury  that,  in  considering  this  case,  you 
should  first  determine  whether  the  injuries  to  the  building  com- 
plained of  by  the  plaintiff,  were  caused  by  the  excavation  on  the 
land  of ,  one  of  the  defendants,  as  alleged  in  plaintift"'s  dec- 
laration, or  by  some  other  cause.  If  you  should  not  be  satisfied 
from  the  preponderance  or  greater  weight  of  the  evidence  that  the 
injuries  to  the  building  complained  of  were  caused  by  said  excava- 
tion, but  by  some  other  means,  then  your  verdict  should  be  for 
the  defendants,  and  your  consideration  of  the  case  would  end  there. 
If,  on  the  other  hand,  you  should  be  satisfied  from  the  preponder- 
ance or  greater  weight  of  the  evidence,  that  the  injuries  complained 

of  were  caused  by  the  excavation  on  's  land,  and  are  also 

satisfied  that  the  excavating  was  not  done  by  the  defendants  in  an 
ordinarily  careful  and  skillful  manner,  under  the  circumstances  as 
proven  in  this  case,  then  they  would  be  guilty  of  negligence,  and 
your  verdict  should  be  for  the  plaintiff.^* 

§  651.     Defense,  in  action  for  injuries  to  building,  that  building 
erected  in  violation  of  ordinance 

The  jury  are  instructed  that  the  fact,  if  shown  by  the  evidence, 

that  was  erecting  a  building  on  his  property  in  violation 

of  a  city  ordinance,  is  no  defense  to  this  action,  and,  if  true,  will 
not  prevent  the  owner  from  recovering  for  his  injuries  if  otherwise 
entitled  thereto.^* 

§  652.     Effect  of  defects  in  construction  of  building  as  precluding 
recovery  for  negligent  excavation 

The  court  instructs  the  jury  that,  if  you  should  believe  plain- 
tiff's building  was  constructed  of  inferior  materials  and  by  poor 
workmanship,  but  also  believe  that  defendants  did  not  do  the  ex- 

17  Murray  Meat  &  Live  Stock  Co.  is  Moore  v.  Anderson  (Del.)  94  A. 

V.  Newhouse  Realty  Co.,  155  P.  442,  771,  5  Boyce,  477. 

47  Utah,  622.     This  Instruction  was  i9  Hall  v.  Gage,  172  S.  W.  S33,  116 

not  complained  of.  Ark.  50,  L.  R.  A.  1915C,  704. 
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cavating  and  attendant  work  in  an  ordinarily  careful  and  skillful 
manner,  under  the  circumstances  of  this  case,  as  you  find  them  from 
the  evidence,  and  thereby  caused  the  injuries  complained  of,  your 
verdict  should  be  for  the  plaintifif.^" 

§  653.     Presumption  as  to  negligence 

The  court  instructs  the  jury  that  negligence  is  never  presumed, 
but  must  be  proven,  and  the  burden  of  proving  it  rests  upon  the 
plaintiff.  So  in  this  case  negligence  cannot  be  presumed  because 
the  wall  cracked  or  slid.^^ 

§  654.     Presumption  of  negligence  from  collapse  of  building 

The  court  instructs  the  jury  that  the  collapse  of  a  building  or 
falling  of  a  wall  is  prima  facie  evidence  of  negligence,  and  imposes 
a  burden  upon  the  owner  to  show  that  the  accident  happened  with- 
out his  negligence.^' 

The  jury  are  instructed  that  it  is  the  duty  of  an  owner  of  a  build- 
ing to  take  reasonable  care  that  it  shall  not  fall  and  injure  others; 
and  therefore  the  mere  fact  of  the  fall  of  a  building,  whereby  a 
person  lawfully  on  adjoining  premises  is  injured,  raises  a  presump- 
tion that  the  owner  of  the  building  has  been  negligent.'^^ 

§  655.     Evidence  considered  on  question  of  negligence  in  excavat- 
ing 

The  court  instructs  the  jury  that  if  you  are  satisfied  from  the 
evidence  that  the  plaintiff  was  not  notified  of  the  intended  exca- 
vating in  time,  and  at  a  time,  for  him  to  take  proper  precautions 
to  protect  his  building  from  apprehended  injury,  you  may  take  that 
into  consideration,  with  all  the  other  facts  and  circumstances  of  the 
case,  in  determining  whether  they  did  prosecute  the  work  with  due 
care  and  caution.^* 

§  656.     Measure  of  damages  for  removal  of  lateral  support 

The  jury  are  instructed  that  there  is  incident  to  land,  in  its  nat- 
ural condition,  a  right  to  support  from  the  adjoining  land;  and  if 
land  not  subject  to  artificial  pressure  sinks  or  falls  away,  in  con- 
sequence of  the  removal  of  such  support,  the  owner  is  entitled  to 
damages  to  the  extent  of  the  injury  sustained.     The  measurement 

20  Moore  v.  Anderson  (Del.)  94  A.  23  Hall  v.  Gage,  172  S.  W.  8.33,  IIG 
771,  5  Boyce,  477.  Ark.  50,  L.  R.  A.  1915C,  704. 

21  Moore  v.  Anderson  (Del.)  94  A.  24  Moore  v.  Anderson  (Del.)  94  A. 
771,  5  Boyce,  477.  .    771,  5  Boyce,  477. 

22  Hall  V.  Case.  172  S.  W.  833,  116 
Ark.  50,  L.  R.  A.  1915C,  704. 
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of  damages  in  such  case  is  not  the  cost  of  restoring  the  land  to 
its  former  condition  or  situation,  or  of  building  a  wall  to  support 
it,  but  it  is  the  diminution  in  value  of  the  plaintiff's  land  by  reason 
of  the  acts  of  the  party  removing  the  support. ^^ 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  defendant  in  this  case  removed  land  adjoining  plaintiff's  in  the 
manner  charged  in  the  complaint,  then  the  measure  of  damages 
would  be  the  diminution  in  value  of  plaintiff's  land.'^^ 

2  5  Moellering  v.  Evans,  22  N.  E.  989,  2  6  Moellering    v.    Evans,    22    N.    E. 

121  Ind.  195,  6  L.  R.  A.  449.  989,  121  Ind.  195,  6  L.  K.  A.  449. 
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CHAPTER  L 

ADULTERY 

§  657.     Elements  of  offense — Proof  of  marriage  of  defendant. 

658.  Prosecution  lor  living  in  adultery. 

658(1).  Alabama. 
658(2).  Missouri. 

659.  Necessity  of  sliowing  consent  of  woman. 

660.  Who  may  institute  prosecution. 

661.  Pleading  and  proof — Proof  of  averments  as  to  time. 

661(1).  Oregon. 
661(2).  Utah. 

662.  Same — Offense  committed  after  filing  complaint. 

663.  Burden  of  proof. 

664.  Evidence  considered  in  determining  issues — Evidence  of  opportunity 

for  adultery, 
664(1).  New  Mexico. 
664(2).  Oregon. 

665.  Proof  of  adulterous  disposition. 

666.  Proof  of  other  acts  than  that  charged  in  information. 

667.  Sufficiency  of  evidence. 

667(1).  Iowa. 
667(2).  Michigan. 

668.  Sufficiency  of  evidence  of  marriage  of  defendant. 

669.  Necessity  of  corroboration  of  prosecuting  witness. 

§  657.     Elements  of  offense — Proof  of  marriage  of  defendant 

You  are  instructed  that  one  of  the  matters  for  you  to  consider 
would  be  whether  or  not  this  defendant  was  a  married  man  on 

;  it  being  the  theory  of  the  state  that  he  was  a  married  man, 

and  that  the  girl,  ,  was  not.  The  state  having  offered  evi- 
dence here  in  relation  to  a  ceremony  that  was  performed,  and  as 

to  the  fact  that  this  defendant  and  the  person  known  as  

have  resided  together,  and  if  you  believe  from  all  of  this  evidence, 
either  testimony  offered  on  the  part  of  the  state  or  testimony  that 
may  be  given  by  witnesses  on  the  part  of  the  defendant,  or  from 
any  or  all  of  this  testimony  you  believe  and  are  satisfied  beyond 
reasonable  doubt  that  this  defendant  was  a  married  man,  married 

to  this at  the  time  it  is  claimed  that  this  adultery  occurred, 

then  that  element  of  the  offense  is  established,  and  as  far  as  that 
question  is  concerned,  you  need  give  it  no  more  consideration.^ 

§  658.     Prosecution  for  living  in  adultery 
§  658(1).    Alabama 

The  court  charges  the  jury,  that  if  they  believe  from  the  evi- 
dence that  defendant  lived  with  his  mother,  near  the  col- 

1  State  v.  Walsh,  25  S.  D.  30,  125  N.  W.  295. 
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lege,  and  that  lived  with  her  mother,  in  ,  and  that 

they  did  not  live  together  in  adultery  or  fornication,  they  should 
acquit  the  defendant;  and  that  before  the  defendants,  or  either  of 
them,  could  be  convicted,  the  evidence  must  satisfy  the  minds  of 
the  jury  beyond  a  reasonable  doubt,  that  the  defendants  did  more 
than  occasional  acts  of  illicit  or  criminal  intimacy.* 

§  658(2).     Missouri 

The  jury  are  instructed  that  if  you  shall  find  from  the  evidence 
that  the  defendants  were  not  living  together  in  a  state  of  open  and 
notorious  adultery,  but  were  simply,  at  the  time  charged  in  the 
information,  stopping  together  in  the  same  room  occasionally,  and 
were  only  guilty  of  occasional  acts  of  illicit  intercourse,  then  you 
should  find  the  defendants  not  guilty.^ 

§  659.     Necessity  of  showing  consent  of  woman 

You  are  instructed  that  to  constitute  the  crime  of  adultery  as 
against  the  man,  the  consent  of  the  woman  to  the  carnal  inter- 
course is  not  indispensable,  but  the  offense  may,  as  against  him, 
exist,  though  the  connection  was  effected  by  force  and  against  her 
will.* 

§  660.     Who  may  institute  prosecution 

The  court  charges  the  jury  that  no  prosecution  for  adultery  can 
be  commenced,  but  on  the  complaint  of  the  wronged  husband  or 
wife,  and  if,  in  this  case,  the  wife  of  defendant  appeared  before  the 
grand  jury  in  response  to  a  subpoena  and  testified  before  them  in 
the  case,  but  not  intending  to  prefer  the  charge  of  adultery  against 
the  defendant,  but  gave  her  testimony,  supposing  she  was  required 
to  do  so,  this  would  not  be  a  complaint  by  her  against  her  husband, 
within  the  meaning  of  the  law.^ 

§  661.     Pleading  and  proof — Proof  of  averments  as  to  time 
§  661(1).    Oregon 

The  jury  are  instructed  that,  although  the  crime  charged  in  the 

information  is  alleged  to  have  been  committed  on ,  it  is  not 

necessary  that  the  jury  should  find  that  this  was  the  exact  date 
of  the  offense,  if  one  was  committed,  in  order  to  convict ;  but  if  you 
are  satisfied  from  the  evidence  that  it  was  perpetrated  within  a 
or  more  from  the  date  stated,  and  before  the  filing  of  the 

2  McAlpine  V.  State,  23  So.  130,  117  *  State  v.  Donovan,  16  N.  W.  130, 
Ala.  93.                                                            61  Iowa,  278. 

3  State  V.  Crowner,  56  Mo.  147.  ^  State  v.  Donovan,  16  N.  W.  130, 

61  Iowa,  278. 
Inst.to  .Juries— 70 
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information,  you  will  be  justified  in  bringing  in  a  verdict  of  guilty, 
if  you  are  satisfied  beyond  a  reasonable  doubt  that  when  the  al- 
leged intercourse  took  place,  if  it  did  take  place,  the  defendant  was 
a  married  man  and  the  husband  of .** 

%  661(2).    Utah 

The  jury  are  instructed  that  the  state  is  not  required  to  prove 
the  date  of  the  commission  of  the  crime  charged  exactly  as  alleged 
in  the  information.  The  time  of  the  offense,  if  one  was  committed, 
is  sufficiently  established  under  the  law  if  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the  unlawful  act  charged 
was  committed  within  years  prior  to  the  filing  of  the  in- 
formation, which  information  was  so  filed  on  ." 

§  662.     Same — Offense  committed  after  filing  complaint 

The  jury  are  instructed  that  you  cannot  convict  the  defendant 

for  living  in  adultery  with  the  said  for  any  period  of  time 

after  the  filing  of  the  complaint  against  defendant.* 

§  663.     Burden  of  proof 

You  are  instructed  that  the  burden  is  on  the  state  to  show  that 
the  indictment  was  found  on  the  complaint  of  the  wife,  and  failing 
to  do  so  the  jury  should  acquit.^ 

§  664.     Evidence  considered   in   determining  issues — Evidence  of 

opportunity  for  adultery 
§  664(1).     New  Mexico 

You  are  instructed  that  if  you  believe  from  the  evidence,  beyond 

a  reasonable  doubt,  that  the  defendants,  within  years  next 

previous  to  the  date  of  the  returning  of  the  indictment  into  court 
(giving  the  proper  date  of  such  return),  occupied  the  sleeping  apart- 
ment alone  as  a  sleeping  room,  that  circumstance  may  be  consid- 
ered by  you  in  arriving  at  your  verdict.^" 

§  664(2).    Oregon 

You  are  instructed  that  you  may  also  take  into  consideration  any 
evidence  tending  to  show  an  opportunity  upon  the  part  of  these 
parties  to  commit  this  crime.  Evidence  of  an  adulterous  disposi- 
tion or  inclination,  together  with  evidence  of  an  opportunity  to 
commit  the  crime,  would  be  sufficient  to  justify  you  in  bringing  in 

6  State  V.  Eggleston,  77  P.  738,  45  »  State  v.  Donovan,  16  N.  W.  130.  61 
Or.  346.  Iowa.  278. 

7  State  V.  Green,  115  P.  181,  38  lo  United  States  v.  Griego,  75  P.  30, 
Utah,  389.  12  N.  M.  84. 

8  Proctor  V.  State,  35  S.  W.  172,  37 
Tex.  Cr.  R.  366. 
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a  verdict  of  guilty  against  this  defendant,  if  this  evidence  satisfies 
you  beyond  a  reasonable  doubt  that  the  crime  was  committed. ^^ 

§  665.     Proof  of  adulterous  disposition 

The  court  instructs  the  jury  that  it  is  not  sufficient,  in  consider- 
ing- a  charge  of  this  character,  from  the  standpoint  of  circumstances 
or  circumstantial  evidence,  that  an  opportunity  to  commit  the  crime 
may  be  shown  or  inferred  from  the  circumstances.  In  addition  to 
the  evidence  of  such  opportunity,  there  must  be  evidence  satisfac- 
tory to  you  of  the  adulterous  disposition,  if  any,  of  the  accused, 
or  the  disposition  to  commit  the  crime  charged  if  the  opportunity 
is  offered.  The  same  rule  holds  with  reference  to  that,  however, 
as  I  have  already  charged  you  with  reference  to  the  flagrant  act. 
It  is  not  necessary  that  the  adulterous  disposition  be  proven  by  di- 
rect and  positive  testimony  to  that  particular  point ;  but  this  may 
be  inferred  from  the  conduct  of  the  party,  from  the  associations 
and  relations  which  you  find  from  the  evidence  to  have  existed 
between  the  parties. ^^ 

You  are  instructed  that  you  can  take  into  consideration  evidence 
tending  to  show  an  adulterous  or  amorous  disposition  on  the  part 
of  the  accused,  and  also  on  the  part  of  the  person  with  whom  it 
is  alleged  that  he  committed  this  crime — any  adulterous  or  amo- 
rous disposition,  or  evidence  tending  to  show  an  inclination  on  the 
part  of  these  parties  to  commit  adultery.  You  can  take  into  con- 
sideration any  evidence  tending  to  show  such  a  disposition  or  in- 
clination, either  before  or  after  the  time  when  this  crime  is  alleged 
to  have  been  committed ;  and  you  may  take  into  consideration  any 
evidence  tending  to  show  that  this  act  was  committed  at  other 
times  and  places,  although  it  may  show  distinct  and  separate  crimes, 
because  such  evidence  would  tend  to  show  an  adulterous  disposi- 
tion or  inclination  on  the  part  of  the  parties. ^^ 

§  666.     Proof  of  other  acts  than  that  charged  in  information 

Gentlemen  of  the  jury,  you  have  been  instructed  that  the  state 
is  not  required  to  prove  the  exact  date  of  the  alleged  crime,  but 
the  state  is  required  to  prove  the  exact  offense  charged  in  the  in- 
formation and  cannot  establish  the  commission  of  the  act  charged 
by  the  mere  proof  of  other  and  similar  acts ;  and  evidence  of  the 
commission  of  other  and  similar  acts  is  only  to  be  considered  for 
the  purpose  of  showing  the  probability  of  the  commission  of  the 

11  State  V.  Eggleston,  77  P.  738,  45  is  State  v.  Egglestuii,  77  P.  7GS,  4.j 
Or.  346.                                                              Or.  346. 

12  State   V.   LaMore,   99  P.   417,  53 
Or.  261. 
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act  charged,  and  if  there  is  no  evidence  of  the  commission  of  the 
act  charged,  the  guilt  of  the  defendant  cannot  be  established  by 
proof  or  offered  proof  of  other  offenses  than  the  one  charged  in 
the  information.^* 

§  667.     Sufficiency  of  evidence 
§  667(1).    Massachusetts 

You  are  instructed  that  if  a  married  man  is  found  with  a  woman 
not  his  wife,  in  a  room  with  a  bed  in  it,  and  stays  through  the 
night  with  her  there,  that  is  sufficient  to  warrant  a  finding  of  adul- 
tery against  him.-^^ 

§  667(2).    Michigan 

The  jury  are  instructed  that  sexual  intercourse  must  be  proved.^^ 

§  668.     Sufficiency  of  evidence  of  marriage  of  defendant 

You  are  instructed  that  the  marriage  may  be  proved  in  dift'erent 
ways.  Evidence  of  eyewitnesses  who  saw  fhe  marriage  performed 
is  sufficient  (that  is,  it  is  sufficient  if  you  believe  the  evidence  to 
be  true)  ;  and  if  you  are  satisfied  from  the  evidence  in  this  case 
that  at  the  time  this  act  is  alleged  to  have  been  committed  the  de- 
fendant,   ,  was  married  to  ,  that  would  be  sufficient 

evidence  upon  that  part  of  the  case.  I  will  further  say  that  if  you 
are  satisfied  that  the  marriage  was  performed,  that  the  defendant 
and  were  married  at  some  time  prior  to  the  time  this  of- 
fense is  alleged  to  have  been  committed,  it  would  not  be  necessary 
for  the  state  to  go  on  and  show  that  they  continued  to  be  husband 
and  wife,  but  it  would  be  presumed  they  have  continued  to  be 
husband  and  wife,  in  the  absence  of  any  evidence  to  the  contrar3^^' 

§  669.     Necessity  of  corroboration  of  prosecuting  witness 

You  are  charged  as  a  part  of  the  law  of  this  case,  at  the  request 
of  the  defendant,  that,  before  you  would  be  authorized  to  find  the 
defendant  guilty,  you  must  not  only  believe  the  testimony  of  the 

prosecutrix, ,  to  be  true,  but  you  must  further  find  from  the 

evidence  that  said  has  been  corroborated  by  other  testi- 
mony showing  both  the  commission  of  the  offense  charged  as  well 
as  connecting  defendant  therewith.  The  corroborating  testimony 
necessary  under  the  law  must  be  upon  material  facts  connecting 
the  defendant  with  the  commission  of  the  offense  charged.-^* 

14  State  V.  Moss,  131  P.  1132,  73  i^  state  v.  Eggleston,  77  P.  73S,  45 
Wash.  430.  Or.  346. 

15  Commonwealth  v.  Clifford,  13  N.  is  Jackson  v.  State,  101  S.  W.  807, 
E.  345,  145  Mass.  97.  51  Tex.  Cr.  R.  220. 

16  People  V.  Payment,  67  N.  W.  689, 
109  Mich.  553. 
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A.    What  Constitutes 

§  670.     Definitions  and  elements  in  general 
§  670(1).     Connecticut 

You  are  instructed  that  the  question,  in  this  part  of  the  case, 
gentlemen,  for  you,  is  whether  the  defendants,  and  those  under 

whom  they  claim,  have  for  a  period  of  years  had  actual, 

open,  and  exclusive  adverse  occupancy  and  possession  of  the  land 
claimed  to  be  owned  by  the  plaintiff ;  such  adverse  possession  be- 
ing known  and  acquiesced  in  by  the  real  owner,  or  so  far  notori- 
ous as  to  be  presumptively  within  his  knowledge.^ 

§  670(2).    Delaware 

You  are  instructed  that,  to  acquire  title  by  adverse  possession, 
the  possession  must  be  exclusive,  notorious,  adverse  to  the  rights 
of  all  others,  and  continued  uninterrupted  for  a  period  of  at  least 
years.^ 


§  670(3).     Georgia 

The  court  instructs  the  jury  that  possession,  to  be  the  founda- 
tion of  a  prescription,  must  be  in  the  right  of  the  possessor,  and 

1  Merwin  v.  Morris,  42  A.  855,  71  2  state  v.  Willoughby,  102  A.  983,  7 

Conn.  555.  Boyce,  83. 
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not  of  another,  must  not  have  originated  in  fraud,  must  be  pub- 
lic, continuous,  exclusive,  uninterrupted,  and  peaceable,  and  be  ac- 
companied by  a  claim  of  right.^ 

§  670(4).     Illinois 

The  court  instructs  the  jury  that,  to  constitute  an  adverse  pos- 
session sufficient  to  defeat  the  party  who  has  the  legal  title,  the  pos- 
session must  be  hostile  in  its  inception  and  so  continue  without  in- 
terruption for  the  period  of  years.     It  must  be  an  actual, 

visible,  open,  notorious,  hostile,  and  exclusive  possession,  acquired 
and  retained  under  claim  of  title  inconsistent  with  that  of  the  true 
owner.* 

%  670(5),    Iowa 

The  jury  are  instructed  that,  to  constitute  a  bar  to  plaintiff's 
right  to  recover  in  this  action,  defendants  herein  must  show  an 
actual  occupancy  of  the  premises  in  suit,  clear,  definite,  notorious 
and  hostile,  and  such  occupancy  must  be  continuous,  adverse  and 
exclusive  during  the  whole  period  prescribed  by  the  statute.^ 

§  670(6).    Kentucky 

The  court  instructs  the  jury  that  if  they  should  believe  from 
the  evidence  that  the  plaintiff, ,  had  the  actual  adverse  pos- 
session of  the  tract  of  land  sued  for  continuously  and  uninterrupt- 
edly for  years  or  more  before  ,  claiming  the  same 

openly  and  notoriously  as  her  own,  adversely  to  all  others,  then  and 
in  that  event  the  jury  should  find  for  the  plaintiff  the  lot  of  ground 
sued  for.^ 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  N.  conveyed  the  entire  boundary  of  land  described  in 

plaintiffs'  petition  to  P.,  on  the  of  ,  18 — ,  and  that 

said  P.,  on  the of ,  18 — ,  sold  and  conveyed  the  same 

property  to  the  female  plaintiff,  ,  and  further  believe  from 

the  testimony  that  in  pursuance  of  such  conveyances,  and  under 
color  thereof,  the  said  P.  and  the  plaintiffs  entered  into  the  actual 
possession  of  the  lands  so  conveyed,  claiming  title  thereto  to  the 
full  extent  of  the  boundary  and  title  so  conveyed,  and  that  such 

possession   of  said   land   continued  for  a  period  of  years 

previous  to  the  defendant's  entry  sued  for,  and  during  such  period 
their  possession  was  actual,  visible,  and  notorious,  then  such  pos- 

3  Walker  v.  Steffes,  77  S.  E.  580,  139  «  Davenport  v.  Sebring,  3  N.  W.  403, 
Ga.  520.  52  Iowa,  364. 

4  Illinois  C«nt.  R.  Co.  v.  Noj^es,  96  «  Louisville  &  N.  R.  Co.  v.  Ray],  107 
N.  E.  830.  252  111.  178.  S.  W.  298,  32  Ky.  Law  Rep.  870. 
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session  is  adverse,  and  the  jury  should  find  for  the  plaintiffs,  and 
determine  their  damages  as  indicated  in  instruction  No. .' 

§  670(7).     Michigan 

It  is  the  defendant's  claim  that  he  received  the  property  by  deed 

in  ,  but  that  no  fence  was  built  around  the  premises  until 

.     It  is  the  claim  of  the  plaintiff  that  the  defendant  never 

actually  occupied  the  land  and  never  claimed  to  own  the  disputed 
strip    in   question   until    on   or   about  the    time   he   put   the   fence 

around  the  disputed  land,  which  was  in .    Now  in  order  for 

the  defendant  to  avail  himself  of  title  by  adverse  possession,  by 

means  of  the  fence  he  built  in  ,  such  possession  under  the 

statute  must  be  open,  notorious,  continuous,  exclusive,  visible,  and 
distinct,  as  well  as  adverse,  and  such  possession  must  have  been 
for  a  period  of years  prior  to  the  starting  of  this  suit.* 

You  are  instructed  that  if  you  find,  in  the  spring  of  or 

summer  of  that  year, ,  after  getting  his  deed,  began  the  exer- 
cise of  such  acts  of  ownership  and  control  as  are  usual  by  owners 
of  timber  lots  when  used  to  supply  a  farm  in  the  neighborhood  with 
timber,  and  his  acts  were  of  such  an  adverse,  open,  notorious,  and 
hostile  nature  as  to  clearly  indicate  that  he  asserted  exclusive  con- 
trol over  it,  and  that  he  continued  to  do  so  up  to  the  time  of  his 

sale  to ,  and  that  afterwards continued  with  like  acts, 

you  would  be  justified  in  finding  that  defendants  had  been  in  such 
possession  as  to  bar  any  claim  of  title  upon  the  part  of  the  plain- 
tiff, and  your  verdict  should  be  for  the  defendants.^ 

§  670(8).    Missouri 

The  jury  are  instructed  that  if  the  jury  believe  from  the  evidence 
that  the  defendant  had  the  exclusive,  visible,  notorious,  continued, 
and  actual  adverse  possession  of  the  premises  in  controversy  prior 

to  the  death  of  ,  and  that  the  defendant,  after  the  death  of 

,  continued  in  such  possession,  and  had  and  held  the  visible, 

exclusive,  notorious,  continued,  and  actual  adverse  possession  of 

the  premises  in  controversy  for  a  period  of years  next  before 

the  commencement  of  this  suit,  they  will  find  for  the  defendant.^** 

You  are  instructed  that  if  you  find  from  the  evidence  in  the  case 

that  plaintiff  purchased  lot  and  obtained  a  deed  thereto  in 

and  that  in  person  and  by  tenants  he  used  and  occupied 

7  Maysville  &  B.  S.  R.  Co.  v.  Holton,  9  Murray  v.  HiuLson,  32  N.  W.  SS9, 
89  S.  W.  27,  100  Ky.  665.  19  Ky.  Law       65  Mich.  670. 

Rep.  1.  loCoshow  v.  Otey  (Mo.)  222  S.  W. 

8  Wilcox  V.  Jenison,  164  N.  W.  484,       S04. 
198  Mich.  182. 
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any  part  of  said  lot,  under  claim  of  ownership  of  the  whole  there- 
of, under  said  deed,  for  years  thereafter,  and  before  this 

suit  was  begun,  and  that  during  the  whole  of  said  years 

such  claim  and  such  use  and  occupation  under  said  deed  was  open, 
notorious,  continuous,  exclusive,  and  adverse  to  all  others,  you  are 
instructed  that  he  thereby  obtained  a  good  title  thereto.^* 

You  are  instructed  that  adverse  possession  is  possession  by  one 
person  which  is  inconsistent  with  possession  or  right  of  possession 
by  another.  In  theory  it  is  a  possession  founded  in  trespass  orig- 
inally, but  available  after  the  lapse  of  years  by  reason  of  an  open, 
notorious,  and  hostile  occupation.  To  constitute  adverse  posses- 
sion, it  is  necessary  that  the  possession  be  actual,  continuous,  no- 
torious, and  hostile,  but  all  of  these  may  appear  from  the  nature 
and  circumstances  of  the  possession.  "Actual,"  in  this  sense,  means 
real,  visible.  "Continuous"  means  without  interruption.  "Notori- 
ous" means  open,  undisguised,  generally  known,  and  "hostile" 
means  opposed  and  antagonistic  to  the  claims  of  all  others.  "Un- 
disputed" means  not  called  in  question.*^ 

The  jury  are  instructed  that,  in  order  to  divest  the  title  to  the 
land  mentioned  in  the  petition  of  the  plaintifif  out  of  the  plaintiff  and 
vest  it  in  the  defendant  by  reason  of  the  adverse  possession  of  the 
latter,  that  possession  must  be  actual,  visible,  notorious,  hostile, 
continuous,  and  uninterrupted,  under  a  claim  of  title,  for  a  period 
of years  next  preceding  the  commencement  of  this  suit.^^ 

I  670(9).    Nebraska 

You  are  instructed  that  adverse  possession  sufficient  to  defeat 
a  legal  title  must  be  hostile  in  its  inception  and  continue  uninter- 
ruptedly for  years.  It  must  also  be  open,  notorious,  ad- 
verse, and  exclusive,  and  must  be  held  during  all  such  time  under 
a  claim  of  ownership  by  the  occupant ;  and  all  of  these  facts  must 
be  proved  by  a  preponderance  of  the  evidence.^* 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
the  defendant, ,  not  less  than years  prior  to  the  com- 
mencement of  this  suit,  entered  into  possession  of  the  lands  in 
controversy,  and  cultivated  said  lands  or  fenced  the  same,  or  erect- 
ed improvements  of  any  kind  thereon,  or  did  other  acts  of  such  a 
character  as  to  clearly  show  that  he  was  occupying  said  lands  and 


11  Dee  V.  Nachbar,  106  S.  W.  35,  207  is  Dalby  v.  Snuffer,  .57  Mo.  294. 
Mo.  680.  1  *  Hoffine  v.   Ewing,  S4  N.  W.  93, 

1 2  Bradbury  Marble  Co.  v.  Laclede       60  Neb.  729. 
<:4aslight  Co.,' 106  S.  W.  594,  12S  Mo. 

App.  96. 
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claiming  the  same  as  his  own,  and  during  all  of  said years 

continued  to  so  occupy  said  lands,  claiming  during  all  of  said  time 
to  be  the  owner  of  the  same,  and  never  during  any  of  said  period 

of years  abandoning  said  lands,  but  during  all  of  said  time 

continued  openly,  notoriously,  adversely,  and  exclusively  to  occupy 
and  claim  the  same  as  his  lands,  then  you  are  instructed  that  said 

acts  on  the  part  of  said  defendant, ,  would  constitute  adverse 

possession,  within  the  meaning  of  the  law,  and  would  entitle  the 

defendant  to  a  verdict  at  your  hands.    But  if  the  defendant, , 

has  failed  to  establish  any  of  said  acts  by  a  preponderance  of  the 
evidence,  your  verdict  should  be  for  the  plaintiff.^^ 

§  670(10).     North  Carolina 

You  are  instructed  that  the  plaintiffs  in  their  complaint  claim 

title  to  a  large  tract  of  land,  about  acres;    but  they  have 

not  introduced  any  testimony  tending  to  show  title  to  any  land 

except  that  embraced  in  the  calls  of  the  grant  of  . 

The  plaintiffs  must  recover,  if  at  all,  upon  the  strength  of  their  own 
title.  For  the  purpose  of  showing  title  out  of  the  state,  they  intro- 
duced a  grant  dated ,  to ,  and  then  a  deed  from 

to  ,  father  of  plaintiff,  dated  ,  containing  the  same 

metes  and  bounds  as  those  of  the  grant,  and  they  claim 

that  under  said  deed  they  or  their  ancestor  entered  into  possession 
of  said  land,  and  since  then  (he  and  they)  have  been  in  the  open 
and  notorious  possession  of  said  land  by  known  and  visible  metes 
and  bounds  adversely  to  all  the  world.  Before  plaintiffs  can  re- 
cover, they  must  satisfy  you  by  the  greater  weight  of  the  evi- 
dence  of  the  following  facts:     (1)  That   they   have   located   the 

grant,  and  that  it  is  included  in  the  lands  described  in  the 

complaint.  (2)  That  they  and  those  under  whom  they  claim  have 
been  in  the  open,  notorious,  adverse  possession  of  the  land  em- 
braced in  the  said  grant  for  more  than  years  next  preced- 
ing the  commencement  of  this  action  under  the  deed  from  

to  .     The  possession  of  a  part  of  the  land  embraced  in  the 

deed  would  extend  to  the  whole,  in  the  absence  of  evidence 

tending  to  show  that  some  one  else  possessed  any  part  of  said 
land  adversely  to  the  plaintiffs  or  their  ancestor  .^^ 

§  670(11).    Oregon 

The  court  instructs  the  jury  that  there  are  five  essential  ele- 
ments necessary  to  constitute  an  effective  adverse  possession:  First, 

15  lioffine  V.  Ewing,  84  N.  W.  93,  lo  McNeely  v.  Laxton,  63  S.  E.  278, 

60  Neb.  729.  149  N.  C.  327. 
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the  possession  must  be  hostile  and  under  a  claim  of  right;  second, 
it  must  be  actual ;  third,  it  must  be  open  and  notorious ;  fourth,  it 
must  be  exclusive;  and,  fifth,  it  must  be  continuous.  If  any  of 
these  constituents  is  wanting,  the  possession  will  not  effect  a  bar 
of  the  legal  title.^' 

§  670(12).     Texas 

The  court  instructs  the  jury  that  by  adverse  possession  is  meant 
an  actual  and  visible  appropriation  of  the  land  commenced  and  con- 
tinued under  a  claim  of  right  inconsistent  with  and  hostile  to  the 
claim  of  another.^* 

The  jury  are  instructed  that  if  you  believe  from  a  preponderance 
of  the  evidence  that  the  defendants,  and  those  under  whom  they 
claim,  have  had  peaceable  and  adverse  possession  (as  those  terms 
have  been  defined)  of  the  land  described  in  the  defendants'  answer, 
claiming,  cultivating,  using,  or  enjoying  the  same,  by  defined  metes 

and  bounds,  continuously  for years  before  the  filing  of  thib 

suit  on  the ,  you  will  find  for  defendants.^^ 

You  are  instructed  that  peaceable  and  adverse  possession  is  one 
that  is  "actual,  continuous,  visible,  notorious,  distinct,  hostile — that 
is,  adverse — fair,  and  open  and  of  such  a  character  as  to  indicate 
clearly  a  claim  of  ownership  in  the  occupant."  ~" 

i§  670(13).    Virginia 

The  court  instructs  the  jury  that  there  are  five  characteristics 
of  adverse  possession  of  land,  which  must  exist  before  title  to  land 
is  acquired  by  such  adverse  possession,  as  follows:  First,  it  must 
be  hostile  to,  or  adverse  to,  the  true  title  holder;  second,  it  must 
be  an  actual  possession ;  third,  it  must  be  a  visible,  notorious,  and 
exclusive  possession ;  fourth,  it  must  be  a  continuous  possession ; 
fifth,  it  must  be  a  possession  under  color  of  title.^^ 

§  670(14).    West  Virginia 

The  jury  are  instructed  that  the  party  who  relies  on  adverse  pos- 
session of  land,  under  color  or  claim  of  title,  to  defeat  the  legal 
owner  of  the  land,  must  show:  (1)  His  color  or  claim  of  title,  and 
that  it  covers  the  land,  or  a  part  of  the  land,  in  controversy ;  (2) 
that  he  entered  under  said  claim  or  color  of  title  upon  said  land 
in  controversy,  or  some  part  thereof ;  (3)  that  his  entry  was  hostile 
and  adverse  to  the  party  having  the  legal  title,  and  was  actual,  visi- 

17  Talbot  V.  Cook,  112  P.  709,  57  Or.  &  J.  C.  Broom,  114  S.  W.  655,  53  Tex. 
535.  Civ.  App.  78. 

IS  Brown  v.  Fisher  (Civ.  App.)  193  20  Hunter  v.  Malone,  108  S.  W.  709, 

S.  W.  357.  49  Tex.  Civ.  App.  116. 

19  Texas  &  N.  O.  Rv.  Co.  v.  A.  G.  21  Sutlierland  v.  Gent,  93  S.  E.  646, 

121  Va.  643. 
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ble,  and  exclusive;  and  (4)  must  have  so  continued  hostile,  ac- 
tual, visible,  and  exclusive,  unbroken,  under  said  color  or  claim  of 
title,  for  10  years  before  the  commencement  of  the  action  to  dis- 
possess him.~'^ 

§  670(15).    Wisconsin 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
defendant  entered  into  occupation  and  possession  of  the  premises 
in  question  claiming  title  thereto  exclusive  of  and  hostile  to  any 
other  right,  and  that  such  claim  of  title  was  made  in  good  faith, 
the  defendant  believing  that  he  had  a  good  title  to  such  land  as 
the  owner  thereof,  and  further  find  that  such  occupation  and  pos- 
session was  actual,  and  continued  uninterrupted  and  notorious  and 

hostile  to  any  other  right  or  title  to  said  land  for  a  period  of 

3'ears  prior  to  the  commencement  of  this  action,  and  that  during 
all  that  time  the  defendant  so  claimed  title  to  said  land,  that  would 
constitute  adverse  possession,  and  would  bar  plaintiff's  right  to 
recover  in  this  action,  and  your  verdict  in  such  case  would  be  for 
the  defendant.^^ 

B.     Actual  Posse;ssion 

Effect  of  actual  possession  as  notice,  see  post,  §  G84. 

§  671.     Necessity  in  general 
§  671(1).    Alabama 

The  court  instructs  the  jury  that  the  mere  claim  of  a  right  or 
title  to  land  not  accompanied  by  actual  possession  of  the  same,  no 
matter  how  long  continued  such  claim  of  right  and  title  may  be, 
and  no  matter  how  loudly  and  vociferously  or  noisily  and  pub- 
licly the  mere  claim  of  right  or  title  may  have  been  made,  it  is  not 
sufficient  to  cut  off  the  right  of  entry  in  the  true  owner,  and  if  the 
land  be  vacant,  he  may  enter  thereon  without  wrong,  in  safe  de- 
fiance of  any  such  mere  claim  of  rights  or  title ;  nor  is  the  right 
of  recovery  cut  off  by  said  claim  of  right  or  title ;  and  if  the  per- 
son who  makes  such  claim  has  not  been  in  possession  of  the  land 
actually  for  a  sufficient  time  to  cut  off  the  title  of  the  owner  un- 
der the  statutes  of  ,  the  latter  may  maintain  an  action  for 

recovery  of  the  land,  no  matter  how  long  the  claimant  has  asserted 
his  mere  claim  of  right  and  title,  and  regardless  of  the  publicity 
which  may  have  been  given  to  such  mere  claim  of  right  and  title."* 

22  Maxwell  v.  Cunningham,  40  S.  E.  24  Veitch  v.  Hard,  75  So.  405,  200 

499,  50  W.  Va.  298.  Ala.  77. 

2  3  Bartlett  v.  Secor,-  14  N,  W.  714, 
5fi  Wis.  .520. 
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I  charge  you.  gentlemen,  that  the  mere  recording  of  a  deed  to  a 
tract  of  land  is  not  adverse  possession  of  said  land,  and  that  the 
law  does  not  require  the  owner  of  land  to  take  notice  of  any  deed 
purporting  to  convey  his  title  which  another  may  have  recorded.^'* 

§  671(2!).    Kentucky 

The  court  instructs  the  jury  that  adverse  possession,  within  the 

meaning  of  instruction  No. ,  is  an  actual  adverse  possession 

manifested  by  some  act  or  fact  sufficient  to  indicate  to  others  that 
defendant  had  in  fact  the  possession,  and  that  the  ousted  claimant 
had  been  dispossessed.^* 

§  672.     What  constitutes 
§  672(1).     Alabama 

The  court  charges  the  jury  that  to  constitute  an  actual  posses- 
sion of  land  it  is  only  necessary  to  put  it  to  such  use  or  exercise  such 
dominion  over  it  as  in  its  present  state  it  is  reasonably  adapted  to.^' 

§  672(2).    Kentucky 

The  court  instructs  the  jury  that  if  they  should  believe  from 
the  evidence  that  the  plaintiff  had  said  lot  under  inclosure,  and 
claimed  said  land  as  her  own,  then  she  was  in  the  actual  adverse 
possession  of  said  lot  in  the  meaning  of  the  instructions.^* 

§  673.     Necessity  of  acts  effecting  change  in  condition  of  land 

The  court  instructs  the  jury  that  while  lands  remain  uncleared 
or  in  a  state  of  nature,  they  are  not  susceptible  of  adverse  posses- 
sion against  an  older  patentee,  or  one  holding  under  such  older  pat- 
entee, except  by  acts  of  ownership  effecting  a  change  in  their  condi- 
tion, which,  from  their  nature,  indicate  a  notorious  claim  of  title, 
and  to  constitute  such  adverse  possession  there  must  be  occupancy, 
cultivation,  improvement,  or  other  open,  notorious,  and  habitual 
acts  of  ownership.^® 

§  674.     Effect  of  occasional  acts  of  trespass  or  of  occupancy 
§  674(1).     Connecticut 

You  are  instructed  that  an  occasional  use  of  the  land,  such  as 
the  occasional  cutting  of  grass  or  firewood,  will  not  be  sufficient  to 
establish  adverse  possession.^® 

25  Veitch  V.  Hard,  75  So.  405,  200  28  Louisville  &  N.  R.  Co.  v.  Rayl, 
Ala.  77.  107  S.  W.  298,  32  Ky.  Law  Rep.  870. 

26  Le  Movne  v.  Neal,  164  S.  W.  964,  ^9  Sutherland  v.  Gent,  93  S.  E.  646, 
158  Ky.  316.  121  Va.  643. 

2  7  Alabama  State  Land  Co.  v.  Mat-  3o  Merwin  v.  Morris,  42  A.  855,  71 

thews,  53  So.  174,  168  Ala.  200.  Conn.  555. 
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§  674(2).    Kentucky 

The  jury  are  instructed  that  occasional  cutting  of  timber,  or  oc- 
casional occupancy  of  the  land,  is  not  adverse  possession  within 
the  meaning  of  instruction  No. .^^ 

§  674(3).    Maine 

The  jury  are  instructed  that  if  plaintiff  cut  the  grass  upon  a 
natural  fresh  meadow,  and  carried  the  hay  away  and  converted 
it  to  his  own  use,  annually  for  any  period  of  time,  however  long, 
without  any  other  possession  of  the  land  on  which  it  grew,  or  any 
claim  of  title  to  the  land,  such  acts  alone  would  not  constitute  an 
adverse  possession  against  the  true  owner  of  the  soil.^^ 

§  674(4).    Virginia 

The  court  instructs  the  jury  that  occasional  acts  of  trespass  on 
forest  land  uninclosed,  annually  entering  on  said  land  to  range  cat- 
tle in  the  woods,  or  salt  cattle  or  ranging  sheep  or  hogs,  and  other 
like  acts,  amounting  to  mere  trespasses,  are  not  sufficient  to  estab- 
lish actual  possession,^^ 

§  675.     Use  of  property  as  stone  yard 

The  jury  are  instructed  that  if  the  jury  find  from  the  evidence 

that  ,  the  ancestor  of  the  defendants,  bought  at  a  tax  sale 

held  by  the  late  corporation  of  ,  so  called,  the  property  in 

controversy  in  this  case,  and  paid  the  price  bid  by  him  at  such 

sale,  and  received  from  the  corporation  of  a  deed  to  said 

property,  which  was  by  him  duly  filed  for  record  and  recorded  in' 

the  land  records  of  the  more  than  years  prior  to 

the  commencement  of  this  suit;    that  thereupon  the  said  property 

was  assessed  to  the  said  — '■ on  the  tax  books  of  the  city  of 

,  and  the  taxes  thereon  from  that  time  until  the  beginning 

of  this  suit  paid  by  the  said or  his  successors  in  title,  the 

defendants  in  this  case ;   that  at  a  period  of  time  more  than 

years  before  the  commencement  of  this  suit  the  said  property  was 
rented  in  behalf  of  the  defendants  to  a  person  who  took  the  same 
and  held  possession  thereof  as  tenant  of  the  defendants  for  the 
purposes  of  a  stoneyard,  paying  rent  therefor  from  the  date  of  mak- 
ing such  arrangement  with  the  defendants ;  that,  although  the  said 
property  was  not  inclosed  by  a  fence,  yet  the  person  so  renting 
the  same,  either  upon  the  whole  or  a  part  thereof,  during  his  oc- 
cupancy, deposited  stone  used  by  him  in  his  business;    and  that 

31  Ward  V.   Middleton,   124   S.   W.  S3  Sutherland  v.  Gent,  93  S.  E.  646, 

823.  121  Va.  643. 

3  2  Gardner  v.  Gooch,  48  Me.  487. 
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such  use  and  possession  of  the  said  property  was  continued  by  the 
occupant  thereof  actually,  exclusively,  continuously,  openly,  notori- 
ously, adversely,  and  uninterruptedly  for  a  period  of years 

next  before  the  commencement  of  this  suit — then  the  jury  is  in- 
structed that  the  defendants  are  entitled  to  recover,^* 

§  676.     Necessity  of  inclosure  or  improvements 
§  676(1).    Kansas 

The  court  instructs  the  jury  that,  to  constitute  adverse  possession 
of  land,  it  is  not  absolutely  necessary  that  there  should  be  inclosure, 
buildings,  or  cultivation,  but  the  acts  done  must  be  such  as  to  give 
unequivocal  notice  of  the  claim  to  the  land  adverse  to  the  claims 
of  all  others,  and  must  be  of  such  a  character  and  so  openly  done 
that  the  real  owner  will  be  presumed  to  know  that  a  possession  ad- 
verse to  his  title  has  been  taken.^" 

§  676(2).    Maine 

The  jury  are  instructed  that,  if  the  plaintiff's  possession  of  the 
premises  in  dispute  was  open,  notorious,  exclusive,  and  adverse, 
comporting  with  the  usual  management  of  a  farm  by  its  owner, 
though  a  portion  was  woodland  and  uncultivated,  and  though  not 
wholly  surrounded  by  fences,  or  rendered  inaccessible  by  other 
obstructions,  it  would  constitute  a  disseizin  of  the  true  owner,  un- 
affected by  other  facts. ^® 

§  676(3).     Michigan 

You  are  instructed  that,  to  constitute  possession,  it  is  not  neces- 
sary that  the  land  should  be  inclosed  with  a  fence,  or  that  the  same 
should  be  cultivated  or  resided  upon,  or  that  buildings  should  be 
erected  thereon.  It  is  sufficient  if  the  acts  of  ownership  are  of  such 
a  character  as  to  openly  and  publicly  indicate  an  assumed  control 
or  use  such  as  are  consistent  with  the  character  of  the  premises  in 
question.^' 

§  676(4).    Missouri 

You  are  instructed  that,  if  you  believe  from  the  evidence  in  the 
case  that  the  land  in  controversy,  or  any  considerable  part  there- 
of, was  susceptible  of  a  definite  occupation  or  possession — that  is, 
that  said  land,  or  any  part  thereof,  was  fit  for  pasture  or  cultivation 
without  clearing  or  cutting  away  the  timber  thereon — then,  in  or- 
der to  constitute  the  possession  of  plaintiff,  or  that  of  those  un- 

34Holtzman  v.  Douglas,  18  S.  Ct.  s 6  Gardner  v.  Gooch,  48  Me.  487. 

65,  168  U.  S.  278,  42  L.  Ed.  466.  3  7  Murray  v.  Hudson,  32  N.  W.  889, 

33  Trager  v.  Elliot,  187  P.  875,  106       65   Mich.  670. 
Kan.  228. 

IxsT.TO  Juries— 71 


§  676(5)  INSTRUCTIONS  TO  JURIES  1122 

der  whom  he  claims,  adverse  as  required  in  the  foregoing  instruc- 
tion, the  jury  must 'find  from  the  evidence  in  the  cause  that  the 

plaintiff  or  his  grantor, ,  either  in  person  or  by  their  tenants, 

built  permanent  structures  on  said  land,  or  actually  inclosed  or 

cultivated  said  land,  or  some  part  thereof,  for  the  period  of 

years  prior  to  the  institution  of  this  suit,  and  that  it  is  not  suffi- 
cient in  such  a  case  that   plaintiff  and   his   grantor,  ,  paid 

the  taxes  on  said  land,  kept  off  trespassers,  cut  timber,  erected 
temporary  structures,  and  pastured  hogs  thereon  under  a  claim 
of  ownership.^* 

§  676(5).     Virginia 

The  court  instructs  the  jury  that  the  exercise  by  the  defendants, 
or  their  father  under  whom  they  claim,  of  visible,  open,  notorious, 
and  habitual  acts  of  ownership,  over  the  land  in  controversy  is  suf- 
ficient evidence  of  possession,  and  it  is  not  necessary  to  such  pos- 
session that  the  land  should  be  inclosed,  or  built  upon,  or  actually 
cultivated  or  cleared.^'* 

§  676(6).    Wisconsin 

You  are  instructed  that  for  the  purpose  of  constituting  an  adverse 
possession  by  a  person  claiming  title  not  founded  upon  some  writ- 
ten instrument,  or  some  judgment  or  decree,  land  shall  be  deemed 
to  have  been  possessed  and  occupied  in  the  following  cases  only  : 
(1)  When  it  has  been  protected  by  a  substantial  inclosure;  (2) 
when  it  has  been  usually  cultivated  and  improved.^" 

§  677.     Sufficiency  of  inclosure  by  fence 

The  court  instructs  the  jury  that  an  inclosure  by  a  fence  would 
not  alone  show  exclusive  and  adverse  possession,  unless  such 
fence  was  sufficiently  substantial  to  afford  reasonable  protection 
against  the  cattle  of  the  neighborhood,  but  that  an  occasional 
breaking  of  the  fence  by  cattle,  or  the  cutting  of  the  wire  by  others, 
by  reason  of  which  the  cattle  of  the  neighborhood  entered  upon 
the  land,  would  not  constitute  a  break  in  the  possession,  unless  the 
fence  was  left  in  such  condition  as  that  the  land  was  open  to  the 
cattle  of  the  public  for  such  a  length  of  time  as  to  justify  the  be- 
lief that  the  defendant  did  not  intend  to  continue  the  exclusive  ap- 
propriation of  the  samc*^ 

38  Cook  V.  Farrah,  16  S.  W.  692.  105  4o  Bartlett  v.  Secor,  14  N.  W.  714, 

Mo.  492.  56  Wis.  520. 

3  9  Sutherland  v.  Gent,  93  S.  E,  646,  4i  sharrock    v.'  Ritter    (Tex.    Civ. 

121  Va.  643.  App.)  45  S.  W.  156. 
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§  678.     Effect  of  gaps  in  fence 

The  court  instructs  the  jury  that  a  substantial  inclosure  is  that 
which  substantially  accomplishes  the  purpose  of  inclosing  the  land. 
It  depends,  to  some  extent,  on  the  character  of  the  land,  and  the 
use  to  which  it  is  to  be  put.  There  might  be  a  difference  as  to  what 
a  substantial  inclosure  was  in  different  parts  of  the  country  and 
different  kinds  of  land.  I  can  conceive  of  an  inclosure  which  would 
be  regarded  as  a  substantial  inclosure  for  timber  land  or  grazing 
land,  which  would  not  be  considered  a  substantial  inclosure  for  a 
garden  plat.  As  I  say,  there  is  probably  a  difference  depending 
upon  the  character  of  the  land  and  the  part  of  the  country  where 
the  inclosing  is  done;  but  the  inclosure  must  be  substantial  in  the 
sense  of  running  all  the  way  around.  You  cannot  say  that  an 
inclosure  is  substantial  when  there  are  breaks  in  it;  that  would 
defeat  the  whole  object  of  the  fence.  I  might  have  a  10-acre  field 
and  have  it  beautifully  fenced,  and  if  I  left  50  feet  of  it  down,  the 
effect  and  purpose  of  the  fencing  would  be  destroyed,  for  the  object 
in  having  a  fence  is  to  have  all  of  the  land  fenced.  That,  however, 
is  a  matter  to  be  reasonably  applied — or  a  principle  to  be  reasona- 
bly applied.  One  who  fences  in  property  is  not  chargeable  with 
every  break  that  may  occur  in  his  fence  by  the  act  of  other  peo- 
ple who  may  cut  gaps  or  tear  down  the  fence  or  pull  up  his  posts 
from  time  to  time.  It  is  sufficient  for  him  to  reasonably  look  out 
for  his  fence,  and  when  he  finds  there  are  defects  to  repair  them 
from  time  to  time,  and  when  he  does  that  he  has  kept  his  fence 
up  substantially,  although  there  may  be  from  time  to  time  gaps 
left  in  it,  made  by  other  people,  or  breaks  made  by  the  wind  or 
by  cattle,  or  in  any  other  way  that  might  occur;  but  so  far  as  the 
owner  is  concerned,  he  must  place  around  the  entire  premises  a 
substantial  fence,  and  he  must  maintain  it  for  the  statutory  pe- 
riod.^^ 

§  679.     Character  of  improvements 

The  court  instructs  the  jury  in  this  case  that  the  section  of  our 

Code  under  which  the  defendant,  ,  claims  title  to  the  land  in 

controversy  is  numbered  ,  and  it  reads  as  follows : 

"For  the  purpose  of  constituting  an  adverse  possession,  by  a  per- 
son claiming  title  not  founded  upon  a  written  instrument,  judg- 
ment, or  decree,  land  is  deemed  to  have  been  possessed  and  occupied 
in  the  following  cases  only:  1.  *  *  *  2.  Where  it  has  been 
usually  cultivated  or  improved.  *  *  * "  You  are  further  in- 
structed that  the  defendant  claims  title  on  the  ground  that  it  has 

4  2  Baugher  v.  Boley,  58  So.  980,  63  Fla.  75,  87, 
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improved  the  said  land  in  a  manner,  degree,  and  to  an  extent  as  is 
usual  in  this  county  wherein  is  situate  like  and  similar  property 
devoted  to  the  same  or  similar  uses.  The  term  'improvement'  is 
one  of  indeterminate  and  varying  significance,  dependent  upon  the 
thing  to  which  it  is  applied.  Generally  speaking,  it  means  a  physi- 
cal addition  to  and  betterment  of  such  land  so  as  to  make  it  the 
better  to  subserve  human  wants  and  economic  requirements. 
Whether  or  not  a  thing  added  and  done  to  land  constitutes  an  im- 
provement depends  upon  the  location  of  the  land,  the  purposes  to 
which  it  is  devoted,  and  whether  or  not,  by  the  work  done  and  the 
addition  made  to  the  land,  the  adaptability  of  the  thing  attached 
to  the  land  or  whether  the  land  so  altered  or  changed  is  bettered 
and  improved  in  condition  to  the  extent  and  in  the  way  that  is  us- 
ual in  like  lands  used  in  like  situations  in  like  communities.  Each 
case  rests  and  depends  upon  its  own  particular  facts,  circum- 
stances, and  conditions.     Now  in  this  case,  if  you  believe  from  a 

preponderance  of  the  evidence  that  the  defendant, ,  entered 

into  the  possesion  of  the  lands  in  controversy;  that  at  said  time  the 
stream  in  question  extended  over  a  territory,  now  in  part  covered 
by  the  public  road ;  that  it  built  the  said  road  over  and  across  said 
lands  or  a  part  thereof  or  adjacent  thereto;  that  it  put  a  pipe  line 
through  said  lands  or  a  part  thereof;  that  it  cribbed  up  the  said 
stream  on  either  side  or  both  sides  and  confined  the  waters  thereof 
to  a  smaller  channel ;  that  it  bridged  the  new  channel ;  that  it 
hauled  and  filled  the  land  with  earth  or  tailings  between  the  said 
channel  as  so  made,  if  any,  and  the  road  as  so  built,  if  any,  to  a 
depth  of  several  feet,  and  likewise  filled  said  land  on  the  opposite 
side ;  that  it  kept  constant  possession  thereof,  stored  lumber  and 
machinery  thereon,  and  used  the  said  land  as  a  necessary  adjunct 
to  its  mining  operations ;  and  that  it  did  these  things  and  each  and 
all  of  them  for  more  than years  immediately  prior  to  the  com- 
mencement of  this  action — then  you  are  further  instructed  that  such 
work  or  use,  additions,  and  alterations,  if  such  there  were,  made 

and  constituted  an  "improvement,"  as  that  term  is  used  in  our 
Code.^3 

§  680.     Wild  lands 

The  jury  are  instructed  that,  if  you  are  reasonably  satisfied  from 
the  evidence  that  plaintiff  and  those  under  whom  he  claims  had 
such  an  adverse  possession  of  the  land  as  from  its  wild  nature  it 
was  susceptible  of  for years  prior  to  the  time  that  defend- 

43  Trask  v.  Success  Mining  Co.,  155  P.  288,  28  Idaho,  483. 
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ant  entered  into  possession,  then  your  verdict  must  be  for  the  plain- 
tiff.^^ 

§  681.     Property  not  capable  of  permanent  useful  improvement 

You  are  instructed  that  neither  physical  occupation,  cultivation, 
nor  residence  is  necessary  to  constitute  actual  adverse  possession, 
when  the  property  is  so  situated  as  not  to  admit  of  any  permanent 
useful  improvement,  and  the  continued  claim  of  the  property  has 
been  evidenced  by  open,  visible,  continuous  acts  of  ownership, 
known  to  and  acquiesced  in  by  the  real  owner,  or  so  far  notorious 
as  to  be  presumed  to  be  within  his  knowledge.'*^ 

C.    Openness,  Notoriety,  and  Exclusiveness  oe  Possession 

§  682.     Necessity  of  notoriety  of  possession 
§  682(1).     Alabama 

The  court  charges  the  jury  that  the  burden  of  proving  adverse 
possession  is  upon  the  defendant;  and,  if  the  evidence  fails  to  rea- 
sonably satisfy  the  jury  that  a  sufficient  portion  of  the  lands  in  suit 
was  within  defendant's  inclosure,  that  would  attract  the  attention 
of  a  reasonably  prudent  owner  that  the  inclosure  included  a  por- 
tion of  the  land  in  suit,  then  such  inclosure  would  not  be  sufficient- 
ly notorious  to  extend  the  possession  to  the  lands  outside  the  in- 
closure.^® 

The  court  charges  the  jury  that  the  possession  of  land  which  the 
law  protects  is  open  and  notorious  possession,  and  not  a  secret  or 
furtive  possession.^' 

§  682(2).    Michigan 

You  are  instructed  that  the  owner  need  not  move  to  retake  pos- 
session till  he  learns  or  ought  to  know  that  his  lands  are  taken  pos- 
session of.** 

You  are  instructed  that,  in  order  to  constitute  such  a  possession 

as  would  bar  the  plaintiff's  title,  or  establish  a  title  in  by 

prescription,  the  use  must  have  been  of  so  open,  visible,  and  no- 
torious a  character  as  to  be  equivalent  to  notice  to  the  persons 
living  in  the  immediate  neighborhood,  or  the  owner,  if  residing  in 
that  locality,  that was  in  possession,  claiming  to  own  the 

■44  Owen  V.  Moxon,  52  So.  527,  167  bama  State  Land  Co.,  41  So.  612,  144 
Ala.  615.  Ala.  524. 

4"'  Merwln  v.  Morris,  42  A.  855,  71  *''  Edmondson  .  v.     Anniston     City 

Conn.  .5.55.  Land  Co.,  29  So.  596,  128  Ala.  589. 

46  Lawrence  v.  Doe  ex  dem.  Ala-  *^  Hockmoth  v.  De.s  Grands  Champ, 

39  N.  W.  737,  71  Mich.  520. 
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■land  and  controlling  it  as  his  own.  Such  possession  must  be  actual, 
continued,  visible,  notorious,  adverse,  and  hostile  for  the  period  of 

time  required  by  the  statute ;  and  if 's  possession  was  not  so 

actual,  continued,  visible,  notorious,  adverse,  and  hostile  as  to  in- 
dicate to  persons  residing  in  the  neighborhood  that  he  had  the  ex- 
clusive control  and  management  of  the  land,  the  limitation  provided 
for  by  the  statute  would  not  afford  the  defendants  any  benefit.*^ 

§  683.     Facts  showing  notorious  possession 

Effect  of  slight  encroachment  on  laud  of  another,  see  post,  §  697. 

§  683(1).    Alajbama 

The  court  charges  the  jury  that  openness  and  notoriety  and  ex- 
clusiveness  of  possession  are  shown  by  such  acts  in  respect  of  the 
land  in  its  condition  at  the  time  as  comport  with  ownership — such 
acts  as  would  ordinarily  be  performed  by  the  true  owners  in  ap- 
propriating the  land  or  its  avails  to  his  own  use,  and  in  preventing 
others  from  the  use  of  it  as  far  as  reasonably  practicable.^** 

§  683(2).    Nebraska 

You  are  instructed  that  adverse  possession  may  be  evidenced 
by  such  use  of  the  lots  in  question  by  defendant  or  his  privies  as 
would  indicate  to  a  passer-by,  and  to  the  owner  if  he  went  to  them, 
that  they  were  used  and  claimed  by  some  one.®^ 

You  are  instructed  that  no  particular  act  or  series  of  acts  were 
necessary  to  be  done  on  the  land  by  defendant  in  order  to  make 
his  possession  actual  and  available  to  him  in  this  case  as  a  defense. 
Any  visible  or  notorious  acts  which  the  jury  may  find  from  the  evi- 
dence clearly  show  an  intention  on  his  part  to  claim  ownership 
and  possession  will  be  sufficient  to  establish  his  claim  of  adverse 
possession ;  and  such  acts  are  equally  available  to  him,  whether 
they  were  done  either  personally,  or  b}^  his  lessees  or  other  privies 
or  agents.^' 

§  684.     Effect  of  actual  possession  as  notice 
§  684(1).     Alabama 

The  court  charges  the  jur}^  that  if  they  find  from  the  evidence 

that  J.  B.  bought  the  lands  in  the  fall  of from  ,  and 

went  into  actual  adverse  possession  of  the  lands  by  himself  and 
by  tenant,  claiming  them  as  his  own  from  his  said  purchase,  then 

4  9  Murray  v.  Hudson,  32  N.  W.  8S9,  Co.  v.  Hansen,  49  N.  W.  456,  32  Neb. 

65  Mich.  670.  449. 

50  Alabama  State  Land  Co.  v.  Mat-  52  Om.aha  &  Florence  Land  &  Trust 
thews,  53  So.  174,  168  Ala.  200.  Co.  v.  Hansen,  49  N.  W.  456,  32  Neb. 

51  Omaha  &  Florence  Laud  &  Trust  449. 
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his  adverse  possession  would  run  from  that  time,  although  he  did 
not  receive  his  deed  from till ."^ 

§  684(2).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence in  this  case  that and  the  defendants  to  whom  he  con- 
veyed same  were  at  any  time  living  upon,  occupying,  and  in  actual 
possession  of  the  land  in  controversy,  then  such  possession  during 
its  continuance  was  notice  to  all  persons  whomsoever  of  whatever 
claim  said  and  said  defendants  had  to  said  land  in  ques- 
tion.^* 

The  court  further  instructs  the  jury,  if  they  believe  from  the  evi- 
dence in  this  case  that was  at  any  time  living  upon,  occupy- 
ing, and  in  actual  possession  of  the  land  in  question,  then  such 
possession  during  its  continuance  was  notice  to  all  persons  whom- 
soever of  whatever  claim  said had  to  said  land  in  question.^^ 

§  685.     Character  of  fence  inclosing  land 

You  are  instructed  that  the  fence  claimed  to  inclose  the  lands 
must  be  a  permanent  one.  The  mere  inclosing  a  portion  of  the 
lands  of  an  adjacent  owner  with  a  pole  or  brush  fence  does  not 
amount  to  taking  exclusive  possession.  Such  a  fence  does  not  in- 
dicate an  intention  to  claim  to  own  the  land,  and  does  not  show 
adverse  possession.^*^ 

§  686.     Effect  of  possession  of  small  part  of  land  in  dispute 

The  court  charges  the  jury  that,  in  order  to  sustain  the  defense 
of  adverse  possession,  the  possession  must  have  been  actual,  open, 

notorious,  and  continuous  for  a  period  of years  before  suit 

brought;  and,  if  the  possession  was  of  such  a  small  portion  of  the 
land  sued  for  that  a  reasonabh^  prudent  owner  would  not  have 
notice  from  it  that  his  lands  were  included  in  such  inclosure,  then 
the  possession  would  be  insufficient  to  sustain  the  defense  of  ad- 
verse possession  of  any  of  the  lands  sued  for  outside  of  the  inclo- 
sure.^'' 

5  3  Barron  v,  Barron,  25  So.  55,  122  se  Hockmoth  v.  Des  Grands  Champ, 

Ala.  194.  39  N.  W.  737,  71  Mich.  520. 

5  4  Sutherland    v.    Gent,    93    S.    E.  s^  Lawrence  v.   Doe  ex  dem.   Ala- 

646,  121  Va.  643.  bama  State  Land  Co.,  41  So.  612,  144 

5  5  Interstate   Coal    &    Iron    Co.    v.  Ala.  524. 
Clintwood  Coal  &  Timber  Co.,  54  S. 
E.  593,  105  Va.  574. 
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D.     Hostility  o^  Possession 

§  687.     Necessity,  in  general,  that  occupancy  be  under  claim  of 

ownership 
§  687(1).     Iowa 

The  jury  are  instructed  that  such  possession  must  be  under  a 
claim  of  title  or  right  to  the  land  occupied,  or,  in  other  words,  the 
fact  of  possession,  and  the  intention  with  which  it  was  commenced 
and  held,  are  the  only  tests.  If,  therefore,  the  intention  is  wanting 
of  claiming  the  title  to  the  land  against  the  true  owiier  the  posses- 
sion will  not  be  adverse,  and,  however  long  and  continued,  will  not 
bar  the  owner's  right  to  recover.^* 

§  687(2).    Michigan 

You  are  instructed  that,  when  a  party  claims  to  have  acquired 
title  to  the  lands  of  another  by  having  held  possession  a  length  of 
time  sufficient  to  bar  the  owner  from  retaking  possession,  he  must, 
to  succeed,  show  that  his  possession  has  been  of  that  exclusive,  per- 
manent, open,  hostile,  and  adverse  character  as  to  put  the  owner 
in  the  position  of  failing  to  assert  his  rights,  knowing  or  having 
reason  to  know  they  were  encroached  upon,  for  full years."'' 

§  687(3).     IVIissouri 

The  court  instructs  the  jury  that  mere  possession  of  the  land 
described  in  the  petition  by  defendants,  or  those  under  whom  they 
claim,  no  matter  for  what  period,  will  not  divest  plaintiff  of  his 
title  thereto,  unless  such  possession  was  adverse,  as  that  term  is 
elsewhere  defined  in  these  instructions ;  and  therefore,  even  if  you 
find  that  the  defendant,  or  those  under  whom  they  claim,  have  been 
in  possession  of  the  land  up  to  the  line  of  the  old  fence,  you  must 
find  for  the  plaintiff,  unless  you  also  find  that  such  possession 
was  adverse  to  plaintiff,  and  those  under  whom  he  claims.^** 

The  court  instructs  the  jury  that  by  the  term  "adverse  posses- 
sion," as  used  in  these  instructions,  is  meant  an  actual,  open,  visi- 
ble, notorious,  adverse,  and  continuous  possession  under  a  claim  of 
ownership ;  and  it  must  be  a  possession  indicated  by  such  acts  of 
possession  and  ownership  exercised  over  the  property  as  indicates 
to  the  world  at  large,  including  the  owner  of  the  legal  or  record 
title,  that  the  party  in  possession  claims  to  own  the  property  in 

5  8  Davenport  v.   Sebring,  3  N.   W.  6"  Quisenberry   v.   Stewart,  219   S. 

403,  52  Iowa,  364.  W.  G2u. 

5  9  Hockmotb  v.  Des  Grands  Champ, 
39  N.  W.  737,  71  Mich.  520. 
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his  own  right  and  not  as  subordinate  to  any  other  person,  and  such 
possession  must  be  hostile  to  and  inconsistent  with  the  right  of 
ownership  of  the  holder  of  the  paper  title.®^ 

§  687(4).    North  Carolina 

The  court  instructs  the  jury  that  if  you  find  from  the  testi- 
mony that  the  plaintiffs'  alleged  possession  of  the  small  field  near 

the  corner  of extended  to  the  extent  of  ^/ss  part  of  an  acre 

or  less  into  the  boundary  of ,  and  the  jury  further  find  that 

such  possession  of  the  plaintiffs  was  accidental  or  unintentional, 
and  taken  and  held  with  no  intent  and  purpose  to  claim  title  to 
the  lands  in  controversy  by  reason  of  such  possession,  then  you 
will  find  that  such  possession  was  not  adverse  to  the  defendant 
nor  sufficient  to  vest  title  in  the  plaintiffs  to  the  land  in  dispute.®^ 

§  687(5).     Virginia 

The  court  instructs  the  jury  that  in  order  to  constitute  adverse 
possession,  it  is  not  necessary  that  the  land  should  be  inclosed  or 
built  upon,  but  the  entry  by  the  defendants  and  those  under  whom 
they  claim  must  have  been  made  under  a  claim  of  title,  with  the 
intention  of  taking  possession,  and  be  accompanied  with  such  visi- 
ble, actual,  adverse,  continuous,  and  exclusive  acts  of  ownership 
as  from  their  nature  indicate  a  notorious  claim  to  and  possession 
of  the  property,  and  if  they  believe  from  the  evidence  that  the 
defendants  and  their  father  through  whom  they  claim  took  pos- 
session under  su^h  a  claim  of  title  of  the  land  in  controversy,  and; 
have  continuously,  for  the  period  of years  prior  to  the  in- 
stitution of  this  action,  exercised  such  actual,  hostile,  visible,  and 
exclusive  acts  of  ownership  over  the  land  as,  from  their  nature, 
indicated  a  notorious  claim  to  and  possession  of  the  property,  they 
must  find  for  the  defendants.''^ 

§  687(6).    West  Virginia 

The  court  instructs  the  jury  that  the  possession  of  land  which 
the  law  protects  is  open  and  notorious  possession,  and  not  a  secret 
or  a  furtive  possession,  and  further,  that  if  adverse  possession  is 
held  without  color  of  title,  such  possession  is  limited  to  the  por- 
tion actually  occupied,  and  that  to  constitute  adverse  possession 
there  must  be  an  actual  claim  of  present  ownership,  accompanied 
with  possession,  and  possession  with  mere  intent  to  claim  it  in  the 

01  Quisenberry  v.   Stewart,   219   S.  63  Sutherland  v.  Gent,  93  S.  E.  646^ 

W.  625.  121  Va.  643. 

G2  Waldo  V.  Wilson,  92  S.  E.  692, 
173  N.  C.  689. 
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future  is  not  adverse  possession,  and  that  adverse  possession  must 
be  hostile  in  its  inception  and  continue  uninterruptedly  for  ten 
years ;  it  must  be  open,  notorious,  adverse,  exclusive,  and  must  be 
held  during  all  of  such  time  under  a  claim  of  ownership  by  the  oc- 
cupant; and  all  of  these  facts  must  be  proved  by  a  preponderance 
of  the  evidence,  and  the  possession,  to  be  adverse,  must  be  such 
as  was  consistent  with  the  nature  of  the  property,  and  is  indicative 
of  an  honest  claim  of  ownership,  and  adverse  possession  is  not 
proved  by  inference,  but  must  be  proved  by  clear  and  positive 
proof,  and  to  constitute  adverse  possession  it  must  appear  from  the 
evidence  that  what  the  adverse  claimant  did  on  the  land  was  not 
with  the  leave  or  permission  of  the  owner,  but  was  done  under 
a  claim  of  right  in  himself,  and  in  hostility  to  the  right  of  the 
owner;  and  if  you  believe  from  the  evidence  that  M.  entered  into 
possession  of  any  part  of  the  lands  in  controversy  with  the  con- 
sent of  R.,  the  owner,  for  any  other  purpose  except  to  claim  the 
land  as  his  own,  such  possession  alone,  no  matter  how  long  it  is 
continued,  will  never  bar  the  right  of  the  owner  to  take  possession 
of  his  land  when  he  sees  fit  to  do  so.®^ 

§  688.     Effect  of  mere  trespass 

The  court  instructs  the  jury  that,  where  a  party  enters  upon  land 
and  takes  possession  without  claim  of  title,  his  acceptance  is  sub- 
servient to  the  paramount  title,  not  adverse  to  it.  It  is  nothing 
more  than  a  trespass,  and,  no  matter  how  long  continued,  can 
never  ripen  into  a  good  title,  and,  where  the  oc'cupant  expressly 
disclaims  title,  he  cannot,  of  course,  acquire  title  by  adverse  pos- 
session.*'^ 

§  689.     Character  of  claim  asserted 

The  court  instructs  the  jury  that  a  claim  of  title,  in  order  to  be 
hostile  for  the  purpose  of  an  effective  adverse  possession,  must  be 
a  claim  to  title  or  ownership  in  fee.  A  claim  simply  of  an  unex- 
pired term  of  years  is  not  in  hostility  to,  but  in  accord  with,  the 
true  title."'" 

§  690.     Necessity  of  claim  of  present  ownership 

The  court  charges  you  that,  to  constitute  adverse  possession, 
there  must  be  an  actual  claim  of  present  ownership,  accompanied 

64  Billiips  V.  Woolridge,  91  S.  E.  had  aoqnired  good  title  by  adverse 
1082,  SO  W.  Va.  13.     It  was  objected       possession. 

to  this  instruction  that  it  indicated  6  5  Carr  v.  Mouzou,  68  S.  E.  661,  86 

that  the  plaintiff  was  owner  of  the       S.  C.  461. 

land  in  dispute,  unless  the  defendant  gr  Carr  v.  Mouzon,  68  S.  E.  661,  86 

S.  C.  461. 
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with  possession,  and  a  possession  with  a  mere  intention  to  claim 
in  the  future  is  not  adverse  possession.^'' 

§  691.     Effect  of  claim  to  improvements 

The  jury  are  instructed  that  if  defendants,  during  the  time  they 
have  held  this  land  in  dispute,  only  claimed  to  own  the  improve- 
ments made  on  said  land,  then  no  length  of  possession  will  give 
them  title  to  the  land  in  dispute ;  and  in  considering  this  case  you 
will  take  into  consideration  the  acts  and  declarations  of  the  de- 
fendants, and  their  statements  of  the  claim  made  by  them,  and  if 
the  evidence  offered  upon  the  trial  of  this  cause  satisfies  you  that 
the  claim  of  defendants  was  a  claim  for  improvements  only,  then 
you  must  find  for  the  plaintiffs.*'* 

§  692.     Original   entry   into  possession  in   subordination   to   title 

of  another 
§  692(1).    Alabama 

The  court  instructs  the  jury  that  if  once  went  into  the 

possession  and  control  of  the  land  for  his  sister,  recognizing  her 
title,  then  his  possession  continued  to  be  her  possession,  unless 
he  brought  the  knowledge  home  to  her  by  word  or  act  that  he 
no  longer  claimed  the  possession  for  her,  but  claimed  it  adversely 
to  her,  and  for  himself;  and  the  burden  is  on  the  defendant  to  show 
this  notice  to  her  of  his  adverse  claim.^^ 

§  692(2).    West  Virginia 

The  jury  are  further  instructed  that  the  defendants,  to  make  out 
a  title  by  adverse  possession,  must  show  that  such  possession  was 
adverse  in  its  inception ;  and  w'here  the  entry  is  under  the  title  of 
the  legal  owner,  the  holder  cannot  controvert  that  title  without  an 
express  disclaimer,  or  its  equivalent,  and  the  assertion  of  an  adverse 
title  W'ith  notice  to  the  owner.'*' 

§  693.     Permissive  occupancy  as  tenant 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
plaintiff  held  possession  and  claimed  ownership  of  the  strip  of 
land  in  controversy  for  seven  years  before  the  defendant  took  pos- 
session about  the  first  of  the  present  year,  this  would  vest  title  in 
the  plaintiff  if  adverse,  and  the  testimony  as  to  the  alleged  rent 
contract  can  only  be  considered  to  determine  whether  the  posses- 
sion of  the  plaintiff  prior  to  the  time  of  taking  possession  by  the 

GT  Edmonclson     v.     Anniston     City  eo  Inglis  v.  Webb,  23  So.  125,  117 

Laud  Co.,  29  So.  596,  128  Ala.  589.  Ala.  387. 

6  8  Davenport  v.   Sebring,  3   N.   W.  ''' Maxwell  v.  Cunningham,  40  S.  E. 

403,  52  Iowa,  364.  499,  50  W.  Va.  298. 
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defendant  was  adverse  to  the  right  or  claim  of  the  defendant,  and 
cannot  be  considered  at  all  unless  you  find  that  the  rent  contract 
was  made  unconditionally.'^ 

§  694.     Encroachment  in  constructing  boundary  fence  or  in  mark- 
ing out  boundaries 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  the  plaintiffs  and  their  predecessors  in  interest  occupied 
the  premises  in  dispute,  claiming  to  be  the  owners  thereof,  and 

having  the  same  inclosed  by  a  fence  for  a  period  of  years 

prior  to  the  date  that  defendants  took  possession  and  disputed  the 
ownership  of  the  plaintiffs,  your  verdict  should  be  for  plaintiffs.'^ 

§  695.     Same — Intention  to  claim  only  to  true  line 
§  695(1).     Alabama 

The  court  charges  the  jury  that  if  two  adjacent  landowners  claim 
up  to  a  certain  line,  believing  it  to  be  the  true  line,  and  intending 
to  claim  only  to  the  true  line,  wherever  the  true  line  may  be,  and 
it  afterwards  develops  that  the  line  to  which  they  claim  is  not  the 
true  line,  then  their  holding  is  not  adverse.'^ 

§  695(2).    Iowa 

You  are  instructed,  on  the  other  hand,  that,  if,  when  the  de- 
fendant took  possession  of  the  strip  of  land  in  controversy,  he 
only  intended  to  occupy  and  claim  the  government  subdivision 
of  the  land  described  in  his  deed,  but  by  mistake  extended  his 
possession  too  far  north,  and  included  the  disputed  strip,  and  has 
since  occupied  and  cultivated  it,  with  no  intention  of  claiming  it 
as  his  own,  unless  it  was  in  fact  included  within  the  true  bound- 
aries of  the  land  described  in  his  deeds,  then  his  possession,  how- 
ever long  continued,  was  not  adverse ;  and,  if  you  so  find,  your 
verdict  will  be  for  the  plaintiff.'* 

The  court  instructs  the  jury  that,  where  the  intention  in  tak- 
ing possession  of  a  piece  of  land  is  to  occupy  only  up  to  the  true 
line,  no  occupancy  beyond  that  is  adverse,  or,  in  other  words, 
where  one  takes  possession  of  a  piece  of  land,  and  claims  a  right 
to  occupy  the  same  up  to  the  true  line  only,  and  by  mistake  of 
measurement,  or  otherwise,  takes  possession  beyond  the  true  line 

TiTnrquett  v.   McMurrain,   161   S.  7  3  Cooper  v.  Slaughter,  57  So.  477, 

W.  175,  110  Ark.  197.  175  Ala.  211. 

72  Sommer  v.  Compton,  96  P.  124,  7*  Heinz  v.  Cramer,  172  N.  W.  173, 

52  Or.  173.     This  instruction  applies,  84  Iowa,  497. 
although  there  is  a  mistake  as  to  the 
true  boundary. 
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and  occupies  it  for  the  statutory  period,  he  acquires  no  title  by 
such  occupancy.'^ 

§  695(3).     Kansas 

The  court  instructs  the  jury  that  if,  during  the years,  or 

any  part  thereof,  next  preceding  the  commencement  of  this  action, 
the  defendant,  though  in  possession  of  the  strip  in  controversy,  in- 
tended only  to  claim  to  the  true  west  boundary  line  of  his  quar- 
ter sections,  then  his  possession  was  not  hostile  or  adverse,  and 
such  possession  gave  him  no  title  to  the  strip  in  controversy  in  this 
case.'^ 

You  are  instructed  that,  although  you  may  believe  from  the 
evidence  that  the  fence  dividing  the  subdivisions  of  land  now  owned 
by  the  parties  to  this  action  was  constructed  west  of  the  true  line, 
and  that  the  defendant  and  his  grantors  have  been  in  possession 
of  the  tract  of  land  now  in  dispute  lying  east  of  the  fence  for  a 
period  of  more  than  years  next  preceding  the  commence- 
ment of  this  action,  yet  if  you  believe  from  the  evidence  that  such 
fence  was  constructed  under  an  agreement  as  to  the  location  of 
the  true  line  with  the  intention  of  placing  it  upon  the  true  line, 
not  with  the  intention  of  fixing  a  permanent  boundary,  but  sim- 
ply locating  it  upon  the  true  line,  each  party  claiming  up  to  the 
true  line  of  said  tracts,  then  you  are  instructed  the  occupancy  of 
such  disputed  strip  by  the  defendant  or  his  grantors  would  not  con- 
stitute adverse  possession  until  after  the  defendant  or  his  grantors 
had  notified  the  plaintiff  or  the  parties  under  whom  he  claims  of 
the  adverse  character  of  the  occupancy  of  said  disputed  strip  of 
land." 

§  695(4).    Missouri 

The  court  instructs  the  jury  that  even  if  the  defendants,  and  those 
under  whom  they  claim,  have  been  in  the  actual  possession  of  the 
land  described  in  the  petition  up  to  the  hne  of  the  old  fence  for 

more  than  years  prior  to  ,  yet  if  they  only  claimed 

and  intended  to  claim  ownership  up  to  the  true  boundary  line, 
wherever  it  might  be,  then  such  possession  was  not  adverse  to 
plaintiff  and  to  them  under  whom  he  claims,  and  plaintiff  is  enti- 
tled to  recover  possession  of  the  land  to  the  true  boundary  line, 
no  matter  how  long  defendants,  or  those  under  whom  they  claim, 
may  have  been  in  the  possession  thereof.'* 

■5  Evert  V.  Turner,  169  N.  W.  625,  ^^  Kyte  v.  Chessmore,  188  P.  251, 

184  Iowa,  1253.  106  Kan.  394. 

7  8  Kyte  V.  Chessmore,  188  P.  251,  ^s  Quisenberry  v.   Stewart,   219   S. 

106  Kan.  394.  W.  625. 
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The  court  instructs  the  jury  that  the  defendants  in  this  case  claim 

that  more  than  years  ago  the  old  fence  was  built,  and  that 

it  was  then  agreed  between  those  under  whom  plaintiff  and  de- 
fendants respectively  claimed  that  said  fence  should  be  taken  as 
a  true  boundary  line.  Even  if  you  should  find  from  a  fair  prepon- 
derance of  the  evidence  that  such  an  agreement  was  made  more 

than  years  prior  to ,  nevertheless  you  should  find  for 

the  plaintiff,  unless  you  further  find  that  the  defendants,  or  those 

tmder   whom   they   claim,   more    than   years   prior   to   said 

,  took  possession  of  all  the  land  up  to  the  line  of  said  fence 

and  kept  the  possession  thereof  continuously  for  more  than  

years  under  a  continuous  claim  of  ownership,  without  regard  to 
where  the  true  line  might  in  fact  be ;  and  although  the  defendants, 
or  those  unde'r  whom  they  claim,  may  have  taken  possession  of  the 

land  up  to  the  old  fence  more  than  years  since,  claiming 

the  fence  to  be  the  true  boundary,  yet  if  they  held  the  land  sub- 
ject to  correction  of  the  boundary,  then  they  could  acquire  no  title 
beyond  their  true  line.'® 

The  court  instructs  the  jury  that  if  the  defendants,  or  those 
under  whom  they  claim,  were  in  possession  of  the  land  described 
in  the  petition  up  to  the  old  fence  under  a  mistaken  belief  that 
the  old  fence  was  on  the  true  line,  and  without  intending  to  claim 
anv  land  beyond  the  true  line,  then  3^our  verdict  must  be  for  the 
plaintifT.s" 

§  695(5).     Nebraska 

You  are  instructed  that  title  to  real  estate  by  adverse  posses- 
sion can  only  be  acquired  under  claims  of  absolute  ownership,  and 
if,  where  two  or  more  parties  are  the  owners  of  adjoining  lands, 
and  the  dividing  line  between  them  is  not  definitely  known,  and 
each  claim  only  so  much  land  as  the}^  would  be  entitled  to  accord- 
ing to  government  survey,  no  title  to  real  estate  can  be  acquired 
by  either  of  them  under  such  circumstances  by  adverse  posses- 
sion, and  the  dividing  line  between  them  will  be  that  established 
by  the  government  survey,  whenever  the  same  is  found  and  es- 
tablished, and,  no  matter  which  one  holds  possession  of  the  land 
prior  to  the  establishing  of  the  true  line  according  to  government 
survey,  their  rights  and  ownership  to  the  land  will  be  governed  by 
said  survey  and  boundary  lines,  whenever  found  and  established.^* 

7 9  Quisenberry   r.   Stewart,   219   S.  si  Williams  v.  Shepherdson,  95  N. 

W.  625.  W.  827,  4  Net.  (Unof.)  608. 

8  0  Qxiisenberry  v.   Stewart,   219   S. 
W.  625. 
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§  695(6).    South  Carolina 

You  are  instructed  that,  where  the  owners  have  a  fence  which 
they  consider  the  true  line  and  each  claims  only  to  the  true  line, 
wherever  that  may  be,  they  are  not  bound  by  the  location  of  the 
fence,  but  must  conform  to  the  true  line  when  it  is  ascertained.*^ 

§  696.     Same — Intention  to  claim  to  boundary  fence,  whether  true 
line  or  not 

You  are  instructed  that  adjacent  proprietors  are  supposed  ordi- 
narily to  claim  to  the  true  line ;  but,  if  it  appears  from  a  visible 
boundary  mark  like  a  fence,  a  substantial  fence,  and  if  it  also  ap- 
pears, in  addition  to  that,  from  improvements  maintained,  that  Mr. 
G.  intended  to  claim  title  to  that  property  up  to  that  fence,  whether 
it  was  the  right  line  or  not,  and  if  the  circumstances  and  char- 
acter of  his  occupation  was  such  as  to  give  notice  to  I.  that  that 
was  his  claim,  and  if  he  did  so  occupy  that  property  for  more  than 
years  before  the  bringing  of  this  suit,  then  he  would  ob- 
tain title  to  the  property  in  dispute  by  statute  of  limitations  by 

years'  use  under  adverse  possession.     But  to  maintain  that 

adverse  possession  of  title  under  the  circumstances  it  was  neces- 
sary that  the  occupation  must  be  such  as  to  satisfy  the  jury  that  he 
claimed  up  to  that  point  as  his  land,  whether  it  was  the  true 
line  or  was  not  the  true  line,  and  that  his  occupation  was  such  as 
to  give  notice  to  I.  that  that  was  his  claim.*^ 

§  697.     Same — Slight  encroachment 
§  697(1).     Michigan 

You  are  instructed  that  you  cannot  presume  that  the  owner  of 

the  west  half  of  the  southwest  quarter  of  ,  in  going  along 

the  highway  where  the  fence  is  shown  to  be  nearly  on  the  line, 
and  seeing  a  fence  extending  north,  has  thereby  notice  that  the 
fence  incloses  any  portion  of  his  land.  On  the  contrary,  he  is 
justified  in  assuming  that  his  neighbor  is  only  inclosing  what  he 
is  entitled  to.** 

§  697(2).    North  Carolina 

The  court  instructs  the  jury  that  when  two  persons  own  ad- 
joining land,  and  one  runs  the  fence  so  near  the  line  as  to  induce 

8  2  Holden  v.  Cantrell,  S4  S.  E.  826,  whether  in  this  jurisdiction  one  might 

100  S.  C.  265.  not  acquire   title  by  adverse  posses- 

S3  Ingalls  V.  Gunderson,  157  N.  W.  sion,  although  not  intending  to  claim 

1055,  37  S.  D.  295.     This  instruction  to  other  than  to  the  true  line, 

lays  down  the  rule  as  prevailing  in  s*  Hockmoth  v.  Des  Grands  Champ, 

some  jurisdictions,  but  the  court,  in  39  N.  W.  737,  71  Mich.  520. 
.this   case,   expressly  declines   to  say 
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the  jury  to  find  that  any  slight  encroachment  was  inadvertently  or 
unintentionally  made,  and  that  it  was  the  purpose  to  run  the  fence 
on  the  line,  the  possession  constituted  by  such  inclosure  may  be 
regarded  as  permissive,  and  not  adverse  even  for  the  land  inside 
the  inclosure.*^ 

The  court  instructs  the  jury  that  if  the  possession  taken  by 
the  plaintiffs  under  their  claim  of  title  at  or  near  the  corner  of 

was  of  a  portion  of  the  lands  covered  by  the  defendant's 

paper  title  so  very  minute  that  the  true  owner  in  the  exercise  of 
ordinary  diligence  might  remain  ignorant  that  such  possession  in- 
cluded his  land,  or  might  fairly  mistake  the  character  of  the  pos- 
session and  the  intention  of  the  occupants,  then  the  jury  may,  if 
they  are  so  satisfied  from  all  the  evidence,  find  that  such  posses- 
sion of  so  small  a  part  of  the  land  in  dispute  was  not  adverse  to 
the  true  owner.*^ 

The  court  instructs  the  jury  that  if  you  find  from  the  testimony 
and  by  its  greater  weight  that  the  extent  of  the  possession  of  the 
plaintiffs  and  their  agents,  if  any  possession  they  had  of  any  part 

of  the  land  covered  by  entry at  or  near  the  corner  of  entry 

,  was  so  limited  or  small  as  to  afford  a  fair  presumption 

that  the  plaintiffs'  agents  and  tenants  mistook  their  boundaries  or 
did  not  intend  to  set  up  a  claim  within  the  lines  of  the  grant  or 

deeds  under  which  the  defendant  claims,  then  you  would 

be  justified  in  finding  that  such  possession  was  not  adverse.*' 

§  698.     Necessity  of  claim  of  land  to  a  definite  boundary 
§  698(1).     Nebraska 

The  jury  are  instructed  that  if  the  jury  find  that  defendant,  by 
himself  or  his  employees,  lessees,  or  privies,  has  had  exclusive 
control  and  actual  occupancy  of  said  lots,  or  any  of  them,  under 
a  claim  of  ownership,  for  the  full  period  of years  next  be- 
fore the  commencement  of  this  suit,  the  fact  that  he  may  have  oc- 
cupied or  had  inclosed  with  them  other  grounds,  or  even  portions 
of  the  public  streets,  would  not  of  itself  be  sufficient  to  prevent  a 
recovery  by  the  defendant  as  to  such  lots,  provided  the  defendant 
exercised^  such  acts  of  ownership  and  control  over  such  lots  as  to 
indicate  clearly  his  intention  to  claim  the  same  as  if  his  fence  had 
inclosed  only  said  lots,  and,  as  to  lots  so  occupied  and  controlled, 
the  jury  should  find  in  favor  of  the  defendant.** 

85  Waldo  V.  Wilson,  92  S.  E.  692,  S7  Waldo  v.  Wilson,  92  S.  E.  692, 

173  N.  C.  6S9.  173  N.  C.  689. 

s  6  Waldo  V.  Wilson,  92  S.   E.  692,  8 s  Omaha  &  Florence  Land  &  Trust 

173  N.  C.  689.  Co.  v.  Hansen,  49  N.  W.  456,  32  Neb. 

449. 
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§  698(2).    Pennsylvania 

The  court  instructs  the  jury  that  title  acquired  by  adverse  pos- 
session must  be  by  a  possession  for years  or  more,  which 

is  open,  notorious,  continuous,  uninterrupted,  and  adverse  or  hos- 
tile to  the  rights  of  the  owner,  and  it  must  be  indicated  in  some 
way  upon  the  ground,  by  marks  or  boundaries.  It  would  not  do  for 
a  man  to  go  and  squat  on  a  big  piece  of  land,  that  had  no  fences 
or  boundaries,  except  the  surveyor's  boundaries,  and  claim  that 
he  owned  the  whole  piece  of  land  because  he  lived  in  the  house  for 

years;    in  order  for  him  to  acquire  possession  of  a  certain 

piece  of  land,  it  must  be  marked  in  such  a  way  that  its  boundaries 
could  be  easily  ascertained  or  determined,  and  it  must  have  the 
evidences  upon  the  ground  of  work  done  or  acts  done  which  would 
lead  a  jury  to  the  conclusion  from  all  the  evidence  in  the  case  that 
the  party  claiming  by  right  of  adverse  possession,  had,  by  his  acts, 
and  for  the  period  of  years  or  over,  continuous,  open,  no- 
torious, uninterrupted,  and  hostile  possession  of  the  land.  There 
would  have  to  be  such  a  marking  of  the  boundaries,  either  by  nat- 
ural boundaries  or  by  artificial,  as  would  fairly  satisfy  you  that 
there  was  a  certain  piece  of  land  there,  marked  out.** 

§  698(3).     South  Carolina 

You  are  instructed  that  the  defendant  sets  up  first,  under  the 
plea  of  statute  of  limitations,  a  presumption  of  deed  by  possession 

prior  to  the  deed  of by  way  of  parol  agreement  between  his 

father  and  himself  in  reference  to  this  land  under  which  he  went 
into  possession,  and  he  sets  up  as  color  of  title  a  plat.  I  think  the 
face  of  it  covers  about  4,000  acres  of  land.  Under  that  defend- 
ant, according  to  his  own  statement  on  the  stand,  claimed  500 
acres  of  that  land.  Now,  the  rule  is,  any  paper  showing  the  ex- 
tent of  a  man's  boundaries  under  which  he  claims,  is  made  color 
of  title;  and  if  the  defendant  had  claimed  the  whole  of  that  land, 
and  set  up  that  as  his  color  of  title,  then  he  could  have  recovered 
so  much  of  it  as  other  people  did  not  have  a  better  title  to.  But 
when  a  man  goes  into  possession  of  a  part  of  a  tract  of  land,  say 
4,000  acres,  claiming  only  500  acres,  or  400  acres,  as  the  case  may 
be,  of  it,  then  the  question  is,  does  that  color  of  title  indicate  at 
all  what  his  boundaries  are?  I  think  not.  I  think,  for  the  very 
same  reason,  a  man  living  in  any  part  of  this  county  might  say, 
"I  own  500  acres  of  land,  and  I  present  the  map  of  Aiken  county 

89  Monroe    Water    Supply    Co.    v.  Starner,  88  A.  782,  242  Pa.  18. 
Inst. TO  Juries— 72 
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as  my  color  of  title."     Well,  it  is  a  very  strong  case  against  the 
defendant's  view  of  that,  and  yet  it  illustrates  the  principle.^" 

§  699.     Possession  under  instrument  calling  for  less  land  than  that 
embraced  in  boundaries  designated  by  it 

You  are  instructed  that  it  makes  no  difference  that  there  should 
be  more  land  embraced  in  the  boundary  than  the  writing  calls 
for;  possession  under  the  writing,  with  boundaries  defined,  wheth- 
er by  course  and  distance  or  by  natural  boundaries,  continued  for 
years  uninterrupted,  perfects  the  title  to  all  the  land  em- 
braced within  the  boundary ,^^ 


E.     Character  oi^  Posse;ssion  as  Affected  by  Relations  of 

Parties 

§  700.     Possession  by  vendor  as  against  vendee 

The  court  instructs  the  jury  that  the  defendant,  having  conveyed 
the  property  in  question  to  the  plaintiff,  cannot  be  deemed  to  hold 
adversely  to  the  said  plaintiff,  unless  you  believe  from  the  evidence 
that  the  defendant  made  an  explicit  disclaimer  of  any  holding  un- 
der said  plaintiff  and  made  a  notorious  assertion  of  right  in  itself. 
Nothing  less  than  such  an  explicit  disclaimer  and  notorious  asser- 
tion of  right  by  the  defendant  will  be  enough  to  change  the  char- 
acter of  defendant's  possession  and  to  make  its  holding  adverse  to 
the  plaintiff.^^ 

§  701.     Possession  by  tenant  or  licensee  as  against  landlord  or 

licensor 
§  701(1).    Kentucky 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  the  defendant  occupied  the  lands  in  controversy  either 
under  a  written  or  oral  contract  by  which  he  agreed  to  hold  the 

lands  as  the  tenant  of  plaintiffs'  predecessor  in  title,  ,  then 

defendant's  possession  thereof  was  not  adverse  to  plaintiffs,  and 

you  cannot  find  for  him  either  under  instruction  No.  or 

instruction  No. .^^ 

§  701  (2).     Michigan 

You  are  instructed  that,  if  you  find  that  the  trustees  of  the 

Church  recognized  that  the  plaintiff  was  the  owner  of  the  lot  in 


90  Garvin  v.  Garvin,  19  S.  E.  79,  40  ^-  Trask  v.  Success  Mining  Co.,  155 
S.  C.  4.35.  P.  288,  28  Idalio,  483. 

91  Hollv  River  Coal  Co.  v.  Howell,  9  3  Le  Moyne  v.  Neal,  164  S.  W.  964, 
15  S.  E.  214,  36  W.  Va.  489.  158  Ky.  316. 
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question  in  the  spring  of ,  and  requested  permission  of  the 

council  of  to  remove  their  old  church  building  upon  this 

lot  for  temporary  purposes,  and  that  such  permission  was  granted 
by  the  council,  and  that,  acting  under  that  permission  solely,  the 
church  people  moved  on  said  lot,  then  I  charge  you  that  plaintiff 
is  entitled  to  recover.''* 

You  are  instructed  that  it  matters  not  what  may  have  been  in 
the  minds  of  the  church  people,  if  they  did  obtain  permission  from 
the  council,  before  their  possession  would  commence  to  be  ad- 
verse, they  must  notify  the  landlord  of  such  hostility  before  adverse 
possession  can  commcnce.^^ 

§  701  (3).    Missouri 

You  are  instructed  that,  although  you  may  believe  from  the  tes- 
timony in  the  case  that  in  the  year  the  defendant  agreed 

with  plaintiff  and  one  M.,  the  then  occupant  of  said  land,  that  he 
(defendant)  would  assume  the  obligations  of  said  M.  contained 
in  a  lease  of  said  lands  by  M.  from  plaintiff,  and  that  defendant 
agreed  to  hold  said  lease  as  a  tenant  of  plaintiff,  yet,  if  the  court 
finds  that  at  the  time  of  making  said  lease  between  M.  and  plain- 
tiff the  said  M.  was  in  possession  of  said  land  as  the  tenant  of  B. 
under  the  written  lease  read  in  evidence  by  defendants,  and  dated 

on  the day  of , ,  then  the  attempted  leasing  of 

said  lands  by  plaintiff  to  M.  was  void  as  to  B.,  and  the  subsequent 
agreement  by  defendant  with  plaintiff  to  take  M.'s  place  in  said 
lease,  and  hold  said  land  as  a  tenant  under  plaintiff  was  void,  and  did 
not  constitute  defendant  as  the  tenant  of  plaintiff,  provided  the 
court  finds  that  defendant  purchased  said  lands  from  B.  and  took 
possession  of  said  land  as  such  purchaser.''*' 

§  702.     Estoppel  of  tenant  to  dispute  title  of  landlord 

The  court  declares  the  law  to  be  that  if  M.,  in  ,  leased 

the    land    from    B.,    and    thereunder   received   from    B.    possession 

thereof,  and  in  — ; said  M.  attorned  to  plaintiff  without  the 

knowledge  and  consent  of  B.,  and  in defendant  bought  out 

said  M.,  and  took  from  said  M.  an  assignment  of  his  holding  un- 
der plaintiff,  and  accepted  plaintiff  as  his  landlord,  and  afterwards 
said  defendant  purchased  from  B.  his  title  to  the  land,  the  said 
attornment  and  the  said  proceedings  thereunder  are  utterly  void 
as  a  matter  of  public  policy,  and  the  plaintiff*  obtained  no  posses- 

94  City  of  St.  Joseph  v.  Seel,  SO  N.  96  Cook  v.  Farrab,  16  S.  W.  692,  105 

W.  987.  122  Mich.  70.  Mo.  492. 

9  5  City  of  St.  Joseph  v.  Seel,  SO  N. 
W.  9S7,  122  Mich.  70. 
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sion  either  by  said  attornment  or  the  said  proceedings  thereunder; 
and  although  B.  may  have  been  privy  to  said  proceedings  of  said 
defendant,  nevertheless  neither  he  nor  the  said  B.  is  estopped  in 
this  case  from  disputing  the  said  landlordship  or  the  title  of  plain- 
tiff.^' 

§  703.     Possession  by  one  tenant  as  against  cotenant 

The  court  instructs  the  jury  that  L.,  under  the  law,  when  his 
two  sisters  died  intestate,  acquired  an  interest  as  tenant  in  com- 
mon in  the  land,  if  the  land  had  been  exchanged  with  the  sisters 
for  their  interest  in  their  father's  lands ;  and,  if  he  took  control  of 
the  land  as  a  tenant  in  common  with  his  sister  A.,  then  his  pos- 
session was  the  possession  of  A.  One  tenant  in  common  cannot 
claim  adversely  to  another  until  he  first  brings  it  to  the  knowledge 
of  his  cotenant  that  he  is  claiming  it  adversely  to  such  tenant.^* 

§  704.     Possession  by  donor  of  land  as  against  donee 

You  are  charged  further,  to  be  considered  by  you  in  connec- 
tion with  the  charge  given  to  you,  the  following:  That  if  C.  pur- 
chased the  land  in  question  from ,  and  gave  the  same  to  E., 

and  placed  her  in  possession  of  the  same,  then,  before  he  could 
hold  adversely  to  those  holding  under  E.,  there  would  have  to 
be  some  act  on  the  part  of  the  said  C.  repudiating  the  clajim  of 
E.,  before  the  statute  of  limitation  would  begin  to  run  against  the 
heirs  of  E.,  and  if  you  should  find  that  there  was  nothing  done  by 
C.  to  put  those  holding  under  E.  on  notice,  you  will  answer  special 
issue  No.  No ;   otherwise,  answer  the  same  Yes.®® 

§  705.     Possession  by  widow  as  against  heirs  of  decedent 

The  court  charges  the  jury  that,  if  they  believe  from  the  evi- 
dence that  went  into  possession  of  the  lands  sued  for  as 

the  widow  of ,  then  the  statute  of  limitations  will  not  begin 

to  run  in  her  favor  until  knowledge  of  such  adverse  claim  is 
brought  home  to  the  plaintiff  or  those  under  whom  he  claims.^ 

§  706.     Possession  as  against  remainderman 

You  are  instructed  that  if  you  find  that,  at  the  termination  of 
the  life  interest  of  Mrs.  T.  some  person  under  whom  defendant 
claims,  under  whom  he  derives  title,  took  possession  of  this  land, 
and  excluded  the  remainderman,  F.  T.,  or  those  to  whom  he  had 
willed  the  property,  from  all  interest  of  F.  T.  m  it,  then  that  would 

9  7  Cook  V.  Farrah,  16  S.  W.  692, 105  9  9  Kendrick  v.  Polk  (Tex.  Civ.  App.) 

Mo.  492.  225  S.  W.  826. 

9  8  Inglis  V.  Webb,  23  So.  125,  117  i  Hays  v.  Lemoiue,  47  So.  97,  156 

Ala.  387.  Ala.  465. 
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give  rise  to  the  running  of  the  statute  of  limitations.    And  if  that 

holding  continued  notoriously   and  actually  for  years   or 

more,  it  would  oust  the  parties  who  sought  to  derive  title  under 
F.  T.,  and  would  mature  into  a  perfect  title,  which  might  be  passed 
by  partition  sale,  or  any  other  sale  to  the  defendant  in  this  case. 

But  it  would  require  full  years'  possession  by   some  one 

person  after  the  death  of  Mrs.  T.  before  such  a  title  by  adverse  pos- 
session could  mature.' 

§  707.     Possession  by  grantee  of  life  tenant  as  against  remainder- 
man 

The  court  charges  you  that  adverse  possession  does  not  run 
against  remaindermen  while  the  life  tenant  is  living,  and  they  can- 
not be  deemed  to  be  guilty  of  delay  in  asserting  their  right  during 
'said  period.^ 

The  court  charges  you  that  the  statute  of  limitations  cannot  run 
against  the  remaindermen  during  the  existence  of  the  life  estate, 
and  no  right  of  action  vests  in  the  remaindermen  during  the  said 
time  for  the  recovery  of  the  possession  of  the  land,  and  the  court 
further  charges  you  that,  if  you  are  reasonably  satisfied  from  the 
evidence  that  the  plaintiffs  are  remaindermen,  and  the  defendant 
grantee  of  the  same  life  tenant,  and  if  you  are  reasonably  satis- 
fied that  the  said  life  tenant  died  in ,  then  no  adverse  posses- 
sion such  as  would  ripen  into  a  title  existed  in  favor  of  the  de- 
fendant prior  to  the  death  of  the  life  tenant.* 

§  708.     Possession  by  wife  as  against  husband 

The  court  instructs  the  jury  that,  if  you  are  satisfied  from  the 
whole  evidence  that  this  property  was  originally  paid  for  with  the 
money  of  Mrs.  ,  or  that  the  property  for  which  the  prop- 
erty in  controversy  was  exchanged  was  so  paid  for,  this  may  be 
looked  to  by  the  jury,  in  connection  with  all  the  other  evidence, 
in  determining  the  nature  of  the  possession  alleged  to  be  held  by 
said  Mrs.  ■ .^ 

F.    Color  of  Title:  and  Good  Faith 

§  709.     Necessity  of  color  of  title 
§  709(1).    Alabama 

The  jury  are  instructed  that  if  you  believe  from  the  evidence 
that bought  land  in  the  fall  of from  Mrs. and 

2  Mitchell  V.  Cleveland,  57  S.  E.  33,  *  Vidmer  v.  Lloyd,  63  So.  943,  184 
76  S.  C.  432.  Ala.  153. 

3  A'idmer  v.  Llovd,  63  So.  943,  184  s  stiff  v.  Cobb,  28  So.  402,  126  Ala. 
Ala.  153.  381,  85  Am.  St.  Rep.  38. 
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went  into  actual  adverse  possession  of  such  land  by  himself  and 
by  his  tenant,  claiming  it  as  his  own  by  virtue  of  said  purchase, 
then  his  adverse  possession  would  run  from  that  time,  although  he 
did  not  receive  his  deed  from  Mrs. until .^ 

§  709(2).    Kentucky 

The  court  says  to  the  jury  that  they  will  find  for  the  plaintifif 

unless  they  believe  from  the  evidence  that entered  upon  the 

land  in  controversy  and  outside  his   patent  boundaries,  or   some 

parts  thereof,   for  at   least  years   before  the   entry   of  the- 

plaintiff,  or  those  under  whom  it  claims,  and  before  the  filing  of 
its  petition  herein,  and  that  he  and  those  claiming  under  him  used, 
occupied,  controlled,  and  claimed  the  same  or  some  parts  thereof 
as  their  own  continuously,  openly,  and  notoriously  for  a  period  of 

years  to  a  well-defined  or  marked  boundary ;    and  if  they " 

so  believe  they  will  find  for  the  defendants  such  land  and  the  pop- 
lar, cucumber,  and  ash  trees  standing  upon  such  lands  as  they  be- 
lieve from  the  evidence  they  have  so  held  that  bears  the  brands  of 
the  letter  "C"  or  figure  "2"  and  the  figure  "4"  inclosed  in  a  circle, 
unless  they  believe  as  in  instruction  No.  .' 

You  are  instructed  that  if  you  believe  from  the  evidence  that  the- 
mouth  of creek  is  at  "X."  but  further  believe  from  the  evi- 
dence that  defendant  and  those  under  whom  he  claims  title  have 
been  in  the  actual,  open,  adverse  and  continuous  possession  of  the 
land  in  controversy  for  more  than  years  prior  to  the  insti- 
tution of  this  action,  holding  and  claiming  the  same  to  a  well- 
defined  boundary,  they  should  find  for  defendant,  unless  they  be- 
lieve he  is  estopped  to  assert  claim  to  it  as  defined  in  instruction 
No.  .« 

§  709(3).     Nebraska 

The  jury  are  instructed  that  it  is  not  necessary  that  one  who 
takes  possession  of  lands  or  lots,  and  holds  the  same  adversely  to 
the  owner  should  have  a  deed  or  other  written  evidence  of  title  in 
order  to  cause  the  statute  of  limitations  to  run  in  his  favor ;  but 
it  is  sufficient  if  he  take  actual,  open  possession,  under  a  claim  of 

ownership,  and  continue  it  for  the  full  period  of years.     If 

he  do  so,  his  title  and  ownership  are  complete.^ 

G  Barron  v.  Barron,  25  So.  55,  122  not  plaintiff  had  paper  title  depended 

Ala.  194,  upon  the  correct  location  of  the  mouth 

■!'  Kentucky  Coal  «&;  Timber  Develop-  of  the  creek  mentioned  in  the  instruc- 

ment  Co.  v.  Carroll  Hardwood  Lum-  tion. 
ber  Co.,  157  S.  W.  1109,  154  Ky.  523.  «»  Omaha  &  Florence  Land  &  Trust 

s  Ward  V.  Middleton,  124  S.  W.  823.  Co.  v.  Hansen,  49  N.  W.  456,  32  Neb.- 

Defendant  had  no  paper  title  to  the  449. 
land  in  controversy,  and  wliether  or 
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§  710.     What  constitutes  color  of  title 
§  710(1).    South  Carolina 

The  court  instructs  the  jury  that,  although  the  sheriff's  sale  and 
the  deed  made  in  pursuance  of  that  sheriff's  sale,  under  which  E. 
entered  into  possession  of  the  land  in  controversy,  was  a  nullity, 
yet  since  the  deed  purported  to  designate  by  metes  and  bounds  a 
tract  of  land  and  purported  to  convey  that  land  to  E.,  it  constituted 

color  of  title ;    and  if  E.  took  possession  of  that  acres  of 

land  under  that  deed  or  supposed  deed,  and  held  it  continuously, 
either  himself  or  by  somebody  that  was  holding  it  under  him  and 
in  pursuance  of  some  arrangement  with  him,  if  he  held  it  continu- 
ously for years  from  the  date  of  that  sherift''s  deed,  , 

that  would  be  sufficient  to  establish  in  E.  a  title  by  adverse  pos- 
session.^** 

§  710(2).     Virginia 

The  court  instructs  the  jury  that  color  of  title  is  a  writing  pur- 
porting to  convey  land,  and  if  they  believe  from  the  evidence  in 
this  case  that  the  defendants  or  their  father  under  whom  they 
claim  entered  upon  any  part  of  the  land  described  in  the  deeds  of 
and ,  from  to ,  and  held  the  same  ad- 
versely for  a  period  of years  prior  to  the  institution  of  this 

action  claiming  the  same,  under  said  color  of  title,  then  you  must 
find  for  the  defendants,  it  matters  not  what  grant  you  believe  it 
lies  in.-^^ 

The  court  instructs  the  jury  that,  even  should  you  believe  b}'  a 
preponderance  of  the   evidence  that  the   land -in.  controversy  lies 

within  the  patent  to yet  if  you  believe  that  the  plaintiff  has 

not  proven  the  same  had  been  conveyed  by ,  prior  to , 

to ,  or  that  the  defendants  have  held  the  same  or  any  part 

thereof  in  adverse  possession  as  defined  in  the  instructions  given  in 

this  case  on  adverse  possession  for  a  period  of years  prior 

to  the  institution  of  this  suit  under  color  of  title,  then  you  must 
find  for  the  defendants.  And  in  this  connection  the  court  tells  the 
jury  that  any  deed  or  writing  purporting  to  convey  land  consti- 
tutes color  of 'title,  and  it  makes  no  difference  whether  the  color 
of  title  is  a  good  or  bad  title,  or  whether  the  same  has  been  lost 
or  seen  by  anybody  but  the  parties  thereto,  so  it  sufficiently  de- 
scribes the  land.*^ 

10  Kennedy  v.  Kennedy,  68  S.  E.  12  Sutherland  v.  Gent,  93  S.  E.  646, 
664.  86  S.  C.  483.                                           121  Va.  643. 

11  Sutherland  v.  Gent,  93  S.  E.  646, 
121  Va.  643. 
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§  731.     Payment  of  consideration  for  land 

The  court  charges  the  jury  that  it  is  wholly  immaterial  what  M. 
paid  F.,  or  what  defendant  paid  M.  for  the  land  sued  for,  if  the  de- 
fendant has  held  the  land  sued  for  adversely  for  more  than  ten 

years  before  the  commencement  of  this  suit.^^ 

§  712.     Claim  under  gift 
§  712(1).    Kentucky 

The  jury  are  instructed  that  if  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  made  an  absolute  and  unconditional  verbal 
gift  of  his  entire  title  to  the  land  described  in  the  petition  to  his 
son  R.,  and  in  pursuance  of  such  gift,  he,  the  said  R.,  entered  into 
the  possession  thereof,  claiming  title  thereto  according  to  such 
gift,  and  that  such  possession  of  said  land  continued  for  a  period 
of  fifteen  years  previous  to  R.'s  death,  and  during  such  period  his 
said  possession  was  actual,  visible,  and  notorious,  then  such  pos- 
session is  adverse,  and  the  jury  should  find  for  the  defendant.^* 

§  712(2).     Missouri 

The  jury  are  instructed  that  if  the  jury  believe  from  the  evidence 
that  gave  the  property  in  question  to  the  defendant  abso- 
lutely and  unqualifiedly,  and  that  the  defendant,  prior  to  the  deatl: 

of ,  took  possession,  pursuant  to  such  gift,  of  the  premises 

described  in  the  petition,  claiming  title  according  to  such  gift, 
and  that  such  possession  was  visible,  notorious,  continued,  adverse 
and  actual,  and  that   such  possession  continued  for  a  period  of 

years  next  before  the  commencement  of  this  suit,  and  that 

such  possession  was  visible,  notorious,  continued,  adverse,  and 
actual  for  that  period,  then  the  jury  should  find  for  the  defendant. ^^ 

§  713.     Void  tax  deed 

The  court  instructs  the  jury  that,  to  acquire  title  by  adverse  pos- 
session under  a  void  tax  deed,  the  statute  of  limitations  does  not 
begin  to  run  until  actual  possession  is  taken  thereunder,  and  to  be 
adverse  the  party  setting  up  such  adverse  possession,  and  those 
through  whom  he  or  she  claims,  must  have  been  in  actual  posses- 
sion uninterruptedly  during  a  continuous  period  of  three  consecu- 
tive years  thereafter,  and  unless  you  believe  from  the  evidence  that 
actual  possession  was  taken  by  defendant  and  her  predecessor  in 

title  under  the  tax  deed  from  the  judge  of  probate  to  ,  and 

that  such  possession  was  continuous  for  a  period  of  three  consecu- 

i3Anniston  City  Land   Co.  v.   Ed-  i*  Thomson  v.  Thomson,  20  S.  W. 

mondson,  30  So.  61,  127  Ala.  445.  373,  93  Ky.  435,  14  Ky.  Law  Rep.  513. 

15  Coshow  V.  Otey,  222  S.  W.  804. 
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tive  years  you  must  find  for  plaintiff  for  the  northwest  quarter  of 
the  northwest  quarter,  unless  you  further  believe  from  the  evidence 

that  defendant  and  her  predecessors  in  title  under  the  deed  of 

had  ten  years  of  adverse  possession  to  the  said  quarter  section,  and 
unless  you  believe  from  the  evidence  that  defendant  has  acquired 
title  by  the  statute  of  three  consecutive  years  under  a  tax  deed,  or 
ten  consecutive  years  under  color  of  title,  your  verdict  should  be 
for  plaintiff  for  said  quarter  section.*® 

§  714.     Distinction  between  color  of  title  and  claim  of  title 

You  are  instructed  that  color  of  title  and  claim  of  title  are  not 
in  their  strict  sense  synonymous  terms.  To  constitute  color  of  ti- 
tle, a  paper  title — that  is,  a  deed  or  other  instrument  purporting  to 
convey  title — is  requisite ;  but  claim  of  title  may  exist  wholly  in 
parol,  and  may  be  manifested  by  acts  as  well  as  by  words;  and  if 
you  find  from  the  evidence  that  the  defendant  built  a  house  or 
houses,  a  barn,  and  other  outbuildings,  dug  a  well  or  wells,  planted 
an- orchard,  and  otherwise  improved  and  cultivated  the  premises  in 
controversy,  this  is  competent  evidence  tending  to  show  claim  of 
title  on  part  of  defendant  upon  which  an  adverse  possession  may 

be  predicated,  and  which  if  continued  for  years  or  more 

would  bar  the  plaintiffs  from  maintaining  this  action.*^ 

§  715.     Necessity  of  good  faith 
§  715(1).    Alabama 

The  court  charges  the  jury  that  the  actual  claim  of  the  lands 
sued  for,  without  any  reference  to  whether  or  not  the  claimants, 
thought  the  title  was  good,  is  all  the  law  requires  as  an  element 
of  claim  of  adverse  possession.** 

§  715(2).     Missouri 

The  court  instructs  the  jury  that  if  the  defendant  had 

the  land  in  dispute  within  her  inclosure  for  a  period  of  more  than 
years  consecutively  prior  to  the  filing  of  this  suit  and  dur- 
ing all  that  time  held  the  open,  exclusive,  and  adverse  possession 
of  the  same,  claiming  title  thereto,  then  such  possession  has  rip- 
ened into  a  title  in  the  defendants,  although  she  may  have  known 
that  the  record  title  to  such  land  was  in  other  persons,  and  that 
her  title  to  said  land  was  in  dispute.*^ 

16  Veitch  V.  Hard,  75  So.  405,  200  is  Barron  v.  Barron,  25  So.  55,  122 
Ala.  77.  Ala.  194. 

1 7  Eartlett  v.  Secor,  14  N.  W.  714,  i »  Cousins  v.  White,  151  S.  W,  737, 
56  Wis.  520.  246  Mo.  296. 
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§  715(3).    Virginia 

The  court  instructs  the  jury  that  adverse  possession  is  the  actual 
occupied  possession  under  color  and  claim  of  title,  and  it  is  wholly 
immaterial  whether  this  claim  of  title  be  under  a  good  or  bad,  a. 
legal  or  an  equitable,  title.~* 


G.     Continuity  and  Duration  of  Possession 

§  716.     Necessity  of  continuous  possession  for  statutory  period 
§  716(1).     Missouri 

The  court  instructs  the  jury  that  the  defense  of  the  statute  of 
limitations  is  not  to  be  made  out  by  inference,  and  before  the  de- 
fendants can  sustain  such  defense  you  must  find  from  a  fair  pre- 
ponderance of  the  evidence  that  the  defendants,  and  those  under 
whom  they  claim,  have  had  and  held,  not  only  an  open,  visible,  no- 
torious, and  adverse  possession  of  the  lands  described  in  the  peti- 
tion, but  also  a  continuous  possession  for  a  period  of years, 

at  some  time  prior  to ;   and  if  you  find  that  the year 

period  of  possession  relied  on  by  defendants  was  broken  and  in- 
terrupted at  any  time,  then  the  possession  taken  subsequent  to 
such  interruption,  as  well  as  that  held  prior  to  the  interruption, 
are  distinct  possessions  and  cannot  be  added  or  tacked  together 

to  make  out  such year  period,  and  such year  period 

must  be  complete  and  intact  either  before  or  after  such  interrup- 
tion. In  this  connection  you  are  further  instructed  that  if  the  de- 
fendants, or  those  under  whom  they  claim,  at  any  time  abandoned 
the  said  land  and  claimed  or  pretended  to  claim  only  to  the  true 
line,  then  such  abandonment  was  an  interruption  in  the  possession 
as  hereinabove  mentioned.  You  are  also  further  instructed  that 
the  burden  is  on  the  defendants  to  prove  such  adverse  possession 
by  a  fair  preponderance  of  the  evidence.^^ 

§  716(2).    N&braska 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
possession  and  occupancy  of  the  land  in  dispute  by  the  plaintiff, 
while  held  by  her,  was  broken  or  interrupted  by  the  defendant 
claiming  title  thereto,  with  plaintiff's  knowledge  of  such  breach  of 
possession  or  interruption,  then  the  ten  years  would  not  begin  to 
run  until  the  time  of  such  interruption,  and  you  must  determine 
from  the  evidence  whether  any  such  entry  and  breach  of  posses- 

2  0  Interstate    Coal   &    Iron    Co.    v.  21  Quisenberry  v.   Stewart,   219   S. 

Clintwood  Coal  &  Timber  Co.,  54  S.       W.  625. 
E.  593,  105  Va.  574. 
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sion  took  place.     This  applies  only  to  the  question  of  title  by  ad- 
verse possession."^ 

§  717.     Temporary  interruption  by  holder  of  legal  title 
§  717(1).    Alabama 

The  court  charges  the  jury  that  neither  plaintiff's  father — nor 
any  of  his  children  could  obtain  title  to  any  part  of  the  land  in 
suit  without  having  the  exclusive,  adverse  possession  thereof  for 

a  continuous  period  of years,  and,  in  order  to  establish  such 

exclusive  possession,  it  must  be  established  reasonably  to  the  sat- 
isfaction of  the  jury  that  neither  Z.  nor  any  of  his  heirs  claiming 
under  him  were  permitted  to  enjoy  the  possession  thereof  under 
their  title  even  for  a  single  day  during  the  ten  years,  or  even  jointly 
or  in  common  with  the  plaintiff's  father.'^ 

§  717(2).     Texas 

The  jury  are  instructed  that  the  action  of  the  defendant  in  plac- 
ing the  wire  around  the  land  claimed  by  his  wife  would  not  be 
sufficient  to  interrupt  the  peaceable  and  continuous  possession  of 
the  plaintiffs  or  those  under  whom  they  claim,  if  you  find  it  was 
otherwise  peaceable,  adverse,  and  continuous,  if  you  believe  from 
the  evidence  that ,  who  was  then  claiming  said  land,  imme- 
diately upon  discovering  that  said  wire  had  been  placed  there, 
took  it  down  and  removed  it."* 

§  718.     Tacking  possessions 
§  718(1).    Alabama 

The  court  charges  the  jury  that  if  they  find  from  the  evidence 

in  this  case  that  and  these  defendants  together  have  held 

the  lands  in  controversy  openly,  notoriously,  adversely,  and  exclu- 
sively, under  a  claim  of  title,  from  the  year ,  then  these  de- 
fendants have  a  good  title,  and  the  plaintiff  cannot  recover."^ 

The  court  charges  the  jury  that  if  you  believe  from  the  eviden'^e 

that  Mrs.  and  J-  B.  had  actual  adverse  possession  of  the 

lands  sued  for,  claiming  them  as  their  own,  and  cultivating  them, 

openly  and  notoriously,   for  more   than  years   before   suit 

was  brought  for  their  recovery,  in  then  your  verdict  must 

.be  for  the  plaintififs.^^ 

The  court  charges  the  jury  that  it  makes  no  difference  when  the 

2  2  Clark   V,   Thornburg,   92   N.   W.  25  stiff  v.  Cobb,  28  So.  402,  126  Ala. 

1056,  66  Neb.  717.  381,  80  Am.  St.  Rep.  38. 

23  Chastang  v.  Chastang,  37  So.  799,  26  Barron  v.  Barron,  25  So.  55,  122 

141  Ala.  451,  109  Am.  St.  Rep.  45.  Ala.  194. 

2  4  Thomas  v.   Calahan   (Civ.  App.) 
229  S.  W.  602. 
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adverse  possession  of  Mrs.  and  that  of  J.  B.,  to  whom  she 

conveyed   (if  you  find   that  she  so  conveyed),  respectively,   com- 
menced, if  the  jury  find  from  the  evidence  that  both  together  held 

the  land  adversely  for  more  than  consecutive  years  before 

the  day  of ,  P 

§  718(2).    Illinois 

The  court  instructs  the  jury,  if  you  believe, 'from  the  prepon- 
derance of  the  evidence,  that  the  grantors  of  the  plaintiff  held  the 
open,  notorious,  adverse,  hostile,  peaceable,  uninterrupted,  and 
continuous  possession  of  the  land  in  question  for  some  time,  under 
claim  of  ownership  thereto,  and  that  they  conveyed  one  from  an- 
other down  to  the  plaintiff  herein,  and  that  under  said  conveyance 
the  plaintiff  took  possession  of  the  land  in  question,  and  held  the 
open,  notorious,  adverse,  hostile,  peaceable,  uninterrupted,  and  con- 
tinuous possession  thereof,  under  claim  and  ownership,  from  the 
time  of  such  conveyance  to  the  time  it  is  alleged  in  the  declaration 
that  the  defendant  took  possession  thereof,  and  that  such  posses- 
sion  of  said  grantors   of  the   plaintiff   and   the   possession  of  the 

plaintiff  together   amount   to   a  period   of  years  or  more 

prior  to  the  time  it  is  alleged  in  the  declaration  that  the  defendant 
took  possession  thereof,  then  the  plaintiff  would  be  the  absolute 
owner  of  the  said  land.  Then,  if  you  further  believe,  from  the  pre- 
ponderance of  the  evidence,  that  the  defendant  took  and  unlaw- 
fully withheld  from  the  plaintiff'  the  possession  thereof,  as  alleged 
in  the  declaration,  then  you  should  find  a  verdict  for  the  plaintiff'.'* 

§  718(3).     Ne&raska 

The  jury  are  instructed  that  if,  as  to  any  of  the  lots  in  contro- 
versy, the  jury  shall  find  that  defendant  took  actual  possession, 
and  either  in  person,  or  by  another  person  or  persons,  as  his  agents 
or  lessees,  held  such  possession  for  a  time,  and  then  sold  his  right 
to  another,  who  continued  in  actual  possession,  and  from  whom  he 
has  since  purchased  it  back,  defendant  may  avail  himself  of  their 
several  occupancies  in  this  action,  provided  that,  taken  together, 
they  continued  uninterruptedly  for  years.~* 

§  718(4).    South  Carolina 

You  are  instructed  that  it  is  the  established  law,  where  one  dies 
in  possession  of  land  and  his  heirs  are  there  with  him  and  remain 
in  possession  of  the  ancestor's  possession,  the  law  does,  in  a  case 

27  Barron  v.  Barron,  25  So.  55,  122  20  Omaha  &  Florence  Land  &  Trust 

Ala.  194.  Co.  V.  Hansen,  49  N.  W.  456,  32  Neb. 

2  8  Lourance  v.  Goodwin,  48  N.  E.  449. 
903,  170  111.  390. 
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like  that,  allow  the  ancestors  and  the  heirs  to  put  their  possessions 

together  to  make  up  the years.^° 

The  jury  are  instructed  that  the  defendants  can  tack  the  time 
during  which  they  held  possession  with  the  time  during  which 
those  under  whom  they  claim  held  possession,  so  as  to  complete 
the  statutory  terms  of  adverse  possession.'^^ 

§  718(5).     Virginia 

The 'court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  prior  to  the  date  of  the  deed  of  in  ,  W. 

executed  a  deed  describing  the  land  in  controversy,  and  delivered 
the  same  to  S.,  who  was  clearing  or  had  cleared  a  portion  thereof, 
and  that  S.  continued  to  clear,  occupy,  and  hold  the  land  described 
in  the  said  deed  from  W.,  or  then  entered  thereon,  or  any  part 
thereof,  and  continued  to  hold  the  same  in  the  actual,  continuous, 

and  exclusive  possession  until  the  ,   and  on   that  date  or 

afterwards  sold  and  conveyed  the  same  to  his  sons  and  daughters, 
the  defendants  in  this  case,  by  writing  describing  the  land  in  con- 
troversy and  delivered  to  them  the  possession,  and  that  they,  the 
defendants  in  this  case,  continued  to  hold  the  lands,  occupy  or 
possess  the  same  in  continuous  and  exclusive  possession,  claim- 
ing the  same  as  their  own  under  the  said  deed  or  deeds,  and  to 

the  full  extent  of  the  boundary  lines  thereof  for  a  period  of 

years  from  the  time  that  W.  delivered  the  deed  to  the  said  S.,  at 

the  end  of  the  said  period  of years  a  perfect  legal  title  to 

the  said  land  and  each  and  every  part  thereof  was  thereby  vested 

in  the  defendants,  and  after  the  end  of  the  said  years  no 

statement  of  any  of  them  could  affect  or  divest  the  same  or  any 
part  thereof,  and  if  the  jury  so  believe  they  shall  find  for  the  de- 
fendants.^^ 

The  court  instructs  the  jury  that  if  they  believe,  from  the  evi- 
dence in  this  case,  that  J.,  W.,  and  the  defendant  have  been  in 
adverse  possession  of  the  land  described  in  the  plaintiff's  declara- 
tion under  color  of  title  since  the  deed,  or  either  of  the  deeds,  from 

W.  to  J.,  made  in  the  year ,  continuously  for  years 

or  more  prior  to  the  bringing  of  this  suit,  they  should  find  for  the 
defendants.^^ 

The  court  instructs  the  jury  that  if  they  believe,  from  the  evi- 
dence in  this  case,  that  J.  B.  conveyed  the  land  in  controversy  to  J. 

so  Brucke  v.  Hubbard,  54  S.  E.  249,  3  2  Sutherland  v.  Gent,  93  S.  E.  646, 

74  S.  C.  144.  121  Va.  643. 

31  Sutton  V.  Clark,  38  S.  E.  150,  59  ss  Interstate   Coal   &   Iron    Co.    v. 

S.  C.  440,  82  Am.  St.  Rep.  848.  Clintwood  Coal  &  Timber  Co.,  54  S.  E. 

593,  105  Va.  574. 
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C.  by  the  deed  of  offered  in  evidence,  and  that  the  said  J. 

C.  sold  said  land  by  a  written  contract  in to  the  said  W.  S., 

and  that  the  said  W.  S.,  gave  the  said  land  to  J.  S.  and  , 

and  that  J.  S.,  pursuant  to  said  gift,  took  the  actual  possession  of 
said  land,  claiming  an  undivided  one-half  interest  therein  as  his 
own,  then,  in  that  event,  his  possession  was  the  possession  of  the 
said  W.  S.,  and  that  if  the  said  J.  S.  so  remained  in  the  actual,  con- 
tinuous, exclusive,  adverse,  and  notorious  possession  of  tlje  said 
land,  claiming  the  said  undivided  one-half  interest  therein  as  his 

own,  for  the  period  of years  from  the ,  and  that  the 

said  W.  S.  conveyed  the  whole  of  the  said  tract  of  land  to  the  said 
J.  S.  in ,  then  the  jury  should  find  for  the  defendant.^* 

§  719.     Tacking  to  possession  of  one  not  claiming  title 

You  are  instructed  that,  to  defeat  the  claim  of  the  plaintiffs  in 
this  action  upon  the  defense  of  adverse  possession,  the  jurv  murt 
find  from  the  evidence  that  the  defendants,  in  person  or  by  their 

tenants,   have  for  more  than  twenty  years  prior  to  ,  held 

actual,  exclusive,  continuous,  open,  notorious,  and  adverse  posses- 
sion of  the  said  premises;  and  they  cannot  extend  their  possession 
by  tacking  it  to  the  prior  possession  of  any  person  who,  during 
such  prior  possession,  did  not  claim  any  title  or  right  to  the  prem- 
ises.^^ 

§  720.     Efifect  of  possession  of  tenant 
§  720(1).    Alabama 

The  court  instructs  the  jury  that,  if  you  filid  from  the  evidence 

that  B.  B.  went  into  possession  of  said  lands  in ,  under  a  lease 

or  as  tenant  of  his  son  J.  B.,  and  that  R.  B.  entered  on  said  lands 
as  his  wife,  then  any  claim  of  the  said  R.  B.  during  said  tenancy 
of  her  husband,  to  the  lands,  while  she  lived  on  them  with  her  said 
husband,  he  having  entered  on  them  under  a  lease  from  J.  B., 
would  not  have  made  a  gap  or  chasm  in  said  J-  B.'s  possession 
while  her  husband  occupied  as  the  tenant  of  J.  B.^^ 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 

that  B.  B.  went  on  the  lands  sued  for  in ,  under  a  lease  or  as 

tenant  of  J.  B.,  and  after  going  on  said  lands  he  set  up  a  claim 
to  the  lands  in  his  own  right  or  in  the  right  of  his  wife,  R.  B., 
while  his  tenancy  lasted,  and  that  said  J.  B.,  on  ascertaining  that 
said  B.  B.  was  setting  up  such  claim  to  said  lands  and  property, 

3*  Interstate   Coal    &   Iron    Co.    v.  ss  Holtzman  v.  Douglas,  IS  S.  Ct. 

Clintwood  Coal  &  Timber  Co.,  54  S.  E.      65.  168  U.  S.  278,  42  L.  Ed.  466. 
593,  105  Va.  574.  as  Barron  v.  Barron,  25  So.  55,  122 

Ala.  194. 
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instituted  a  suit  of  unlawful  detainer  against  him,  and  vigorously- 
prosecuted  the  same,  and  in  such  suit  recovered  possession  of  said 
lands,  then  such  possession  and  claim  to  the  lands  by  the  said 
B.  B.  would  not  make  such  a  gap  or  chasm  in  the  possession  of 
J.  B.  as  would  break  its  continuity,  if  said  J.  B.  was  in  the  ad- 
verse possession  of  said  lands.  ^' 

§  720(2).     Georgia 

I  charge  you  that  the  possession  of  the  tenant  is  in  the  right 
of  the  person  under  whom  he  holds,  and  though  such  tenant  enters 
under  only  an  oral  lease,  his  possession  inures  to  the  benefit  of  the 
person  under  whom  he  holds,  and  if  such  possession  of  a  tenant 
should  continue  for  seven  years,  and  should  have  the  necessary 
qualities  which  the  law  requires  to  constitute  adverse  possession, 
the  person  who  put  the  tenant  in  possession  would,  if  he  had  good 
color  of  title,  acquire  title  by  prescription.^^ 

§  720(3).    Virginia 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that ,  ,  or  both  of  them,  lived  upon  the  land  in 

controversy  as  tenants  of  the  defendants,  then  their  possession 
must  be  counted  for  the  defendants.  ^^ 

§  721.     Effect  of  conflicting  occupancy  by  third  person  ^ 

The  court  charges  the  jury  that  if  you  find  from  the  evidence 
that  Mrs.  B.  went  on  the  lands  with  her  husband,  and  that  her 
husband  went  on  therg  under  contract  with  J.  B.,  and  J.  B.  prompt- 
ly expelled  the  said  husband  from  the  lands  when  he  found  out  the 
lands  were  claimed  against  him,  such  going  on  the  lands  by  Mrs. 
B.  would  not  interrupt  the  statute  of  limitations,  if  it  had  begun 
to  run.''^^ 

The  court  charges  the  jury  that  if  you  find  from  the  evidence 
that  J.  B.  was  in  the  actual  adverse  possession  of  the  lands,  claim- 
ing them  as  his  own,  for  more  than consecutive  years  prior 

to  the day  of ,  or  if  you  find  from  the  evidence  that 

Mrs.  was  in  the  actual  adverse  possession  of  the  lands. 

claiming  them  as  her  own,  and  she  sold  them  to  J.  B.,  and  turned 
her  possession  over  to  him,  and  the  actual  adverse  possession  of 

the  two,  when  added  together,  covers  a  period  of  more  than 

consecutive  years  just  prior  to  the  day  of  ,   then 

3  7  Barron  v.  Barron,  25  So.  55,  122  3  9  Sutherland  v.  Gent,  93  S.  E.  G46, 

Ala.  194.  121  Va.  643. 

38  Smith  V.  Donalson,  73  S.  E.  577,  40  Barron  v.  Barron,  25  So.  55,  122; 

137  Ga.  465.  Ala.  194. 
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this  was  sufficient  to  take  the  title  out  of  the  heirs  of ;   and 

the  court  further  charges  the  jury  that  the  moving  in  of  third 
parties  on  the  land  would  not  constitute  a  break  in  the  adverse  hold- 
er's possession,  if  said  adverse  holder  took  prompt  action  in  the 
court  to  remove  them,  and  did  remove  them.  *^ 

§  722.     Effect  of  legal  proceedings 
§  722(1).     Alabama 

I  charge  you  that  the  bringing  of  suit  for  land  is  not  an  inter- 
ruption of  possession.  ^^ 

§  722(2).    Virginia 

The  court  instructs  the  jury  that  a  recovery  in  ejectment  of 
land  in  the  actual  possession  of  another  does  not  affect  his  posses- 
sion or  stop,  prevent,  or  suspend  the  running  of  the  statute  of  lim- 
itations in  his  favor,  unless  a  writ  of  possession  issued  on  such 
judgment  of  recovery,  or  the  party  recovering,  afterwards  enter- 
ed into  possession  in  such  a  manner  that  if  he  had  no  title  it  would 
be  a  sufficient  possession  to  be  adversary  possession  against  the 
true  owner,  and  merely  walking  over  or  surveying  without  such 
possession  is  not  sufficient.  Neither  is  an  agreement  that  a  person 
recovering  in  the  ejectment  may  enter  thereon  sufficient  to  suspend 
the  runnings  of  the  statute,  unless  there  was  such  an  entry  and 
possession.  ^^ 

The  court  further  tells  the  jury  that  unless  they  believe  that 
the  judgment  for  the  land  recovered  in  the  ejectment  suit  of  B. 
against  D.  covers  the  land  in  controversy  or  part  thereof,  and  the 
burden  is  on  the  plaintiff  to  prove  this,  and  the  location  and  the 
extent  thereof,  by  a  preponderance  of  the  evidence,  then  it  can- 
not affect  the  possession  any  further  than  the  plaintiff  has  shown 
it  covers  the  land  in  controversy.  ** 

The  court  instructs  the  jury  that  the  ejectment  suit  of  B.  against 
D.  cannot  be  considered  by  you  in  locating  the  lands  in  any  par- 
ticular grant,  or  as  a  muniment  of  title  to  any  part  of  the  lands  in 
controversy,  but  can  only  be  considered  by  you  in  determining  the 
character  of  D.'s  possession  as  to  the  land  in  controversy,  whether 
adverse  or  not.  ^^ 

The  court  further  tells  the  jury  that  the  ejectment  suit  of  B. 

*i  Barron  v.  Barron,  25  So.  55,  122  *i  Sutherland  v.  Gent,  93  S.  E.  646, 

Ala.  194.  121  Va.  643. 

4  2  Bradford  v.  Wilson,  37  So.  295,  4  3  Sutherland  v.  Gent,  93  S.  E.  646, 

140  Ala.  633.  121  Va.  643. 

43  Sutherland  v.  Gent,  93  S.  E.  646, 
121  Va.  64.3. 
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against  D.  cannot  in  any  event  affect  the  rights  or  interest  of  any 
of  the  other  defendants  than  D.  in  this  case,  in  any  manner  or 
any  account,  or  affect  their  possession  to  the  land  claimed  under 

the  deed  to  the acre  tract.  ^^ 

The  court  further  tells  the  jury  that  if  they  believe  from  the 
evidence  in  this  case  that  the  defendants  held  actual,  open,  ad- 
verse possession  prior  to  the  institution  of  this  action  of  any  part 
of  the  land  in  controversy  for  a  period  of  years  continu- 
ously after  the  recovery  in  ejectment  by  B.  against  D.  in , 

claiming  under  the  deed  of  their  father  to  them  of ,  and  to 

the  extent  of  the  boundary  lines  of  the  said  deed,  then  they  must 
find  for  the  defendants.  *' 

§  723.     Effect  of  abandonment  of  possession 

The  court  instructs  the  jury  that  the  defendants  to  sustain  their 
defense  of  continued  adversary  possession  must  show  that  such 

possession  was  continuous  for  a  period  of years  prior  to  the 

institution  of  this  suit,  and  the  court  tells  the  jury  that  abandon- 
ment of  possession,  if  the  jury  should  believe  by  a  preponderance 
of  the  evidence  there  was  an  abandonment,  would  break  the  con- 
tinuity, unless  the  abandonment  was  after  the  end  of  the  continu- 
ous    year  period.  ** 

§  724.     Temporary  abandonment  of  possession 

I  charge  you  that  where  the  adverse  occupant  of  land  leaves  it 
temporarily,  with  the  intention  of  returning,  his  possession  con- 
tinues during  such  occasional  absence,  and  so  if  the  tenant  quits 
the  premises  the  landlord  is  to  be  regarded  as  still  in  possession 
if  by  taking  possession  himself,  or  putting  in  another  tenant  as 
soon  as  one  can  be  procured,  within  a  reasonable  time,  he  gives  evi- 
dence that  he  does  not  intend  to  abandon  the  land.  An  interval  of 
two  or  three  months,  or  from  the  harvesting  of  cultivated  crops  in 
the  fall  to  the  resumption  of  cultivation  in  the  spring,  does  not  of 
itself  amount  to  abandonment  or  a  break  in  the  continuity  of  pos- 
session. ** 

§  725.     Time  required  to  acquire  title  by  adverse  possession — 
Effect  of  failure  of  former  owner  to  pay  taxes 
The  jury  are  instructed  that  if  the  title  to  the  land  in  contro- 
versy emanated  from  the  government  more  than years,  and 

4  6  Sutherland  v.  Gent,  93  S.  E.  646,  ^s  Sutherland  v.  Gent,  93  S.  E.  646, 

121  Va.  643.  121  Va.  643. 

47  Sutherland  v.  Gent,  93  S.  E.  646,  4  9  Mahoney  v.  Southern  Ry.,  Caro- 

121  Va.  643.  liaa  Division,  64  S.  E.  228,  82  S.  C. 
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that  the  defendant  and  those  under  Avhom  he  claims  has  been  in 
the  lawful  possession  for  one  year  before  the  institution  of  this 
suit  and  that  the  plaintifif  and  those  under  whom  he  claims  have 

not  paid  any  taxes  on  the   said   land  for  years  prior  to 

,  then  the  plaintiff  cannot  recover.  ^" 

§  726.     Duration  of  possession  as  dependent  on  whether  entry  is 
under  claim  under  color  of  title  or  is  without  right  or 
claim  of  right 
You  are  instructed  that  it  must  be  a  continuous  possession,  and 
that,  gentlemen,  is  the  crucial  question  in  this  case  I  think,  the 
closest  question  in  the  case  on  the  testimony.    It  must  be  a  continu- 
ous possession,  in  this  case,  for  at  least  years.     F.  owned 

these  tax  titles.  If  he  went  into  possession  of  this  land  through 
H.,  claiming  to  own  the  land  under  his  tax  titles,  then  possession 

of  the  character  which  I  am  describing  to  you  for  years 

consecutively  w^ould  create  a  valid  paramount  title  by  adverse  pos- 
session.   If  he  did  not  go  in  claiming  title  under  the  tax  deeds,  then 

his  possession  must  be  of  the  same  character  for  a  period  of 

years  before  title  by  adverse  possession  will  ripen  and  defeat  the 
other  title.  The  fact  that  these  tax  titles  and  tax  claims  were 
found  afterwards  to  be  void  and  worthless  and  of  no  force  as 
deeds  would  cut  no  figure  in  this  case.  You  may  lay  that  question 
aside  and  not  discuss  it  nor  refer  to  it,  because  the  law  provides 
that  when  a  man  receives  a  deed  of  land  from  the  state  and  goes 
into  possession  claiming  to  own  it  under  that  deed,  and  stays  there 
and  is  adversely  possessed  of  it  in  the  way  which  I  have  described 

for years,  his  title  is  good  against  everybody.    And  it  does 

not  make  any  difference  that  the  deed  is  afterwards  found  to  be 
void.  But  if  he  did  not  enter  claiming  under  these  tax  deeds,  but 
just  entered  without  right  and  without  claim  of  right,  through  H. 
then   his  possession,   adverse   possession,  w-ith  all   its   constituent 

elements,  must  obtain  for years  instead  of in  order  to 

make  this  title  paramount  and  defeat  the  other  title.  ^^ 

§  727.     Effect  of  war  as  suspending  running  of  statute 

The  court  instructs   the  jury   that   if   L.   purchased   the  

land,  and  placed  his  sisters  in  possession,  before  the  war,  in  consid- 
eration for  the  interest  which  they  had  as  heirs  at  law  in  the  lands 

of  their  deceased  father,  ,   and   they   each    (his  sisters  and 

L.)  went  into  the  adverse  possession  of  the  lands  they  respective- 

5  0  Campbell  v.  Greer,  108  S.  W.  54,  si  Merritt  v.  Westerman,  147  N.  W. 

209  Mo.  199.  483,  ISO  Mich.  449. 
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ly  acquired,  and  the  sisters,  or  the  survivor  of  them  retained  the 

possession  for years,  claiming-  the  same  under  said  trade  or 

exchange,  then  this  vested  the  title  in  the  sisters,  subject  to  the 
laws  of  descent  as  his  sisters  successively  died ;  but  in  computing 
the  3-ears  the  time  during  the  war  must  be  deducted.  ^^ 

H.    Extent  of  Possession 

§  728.     Constructive  possession 
§  728(1).     Georgia 

The  jury  are  instructed  that  "constructive  possession"  of  lands 
arises  where  a  person  having  paper  title  to  a  tract  of  land  is  in 
actual  possession  of  a  part  thereof.  In  such  a  case  the  law  con- 
strues that  possession  to  extend  to  the  boundaries  of  the  tract.  ''^ 

§  728(2).    Michigan 

You  are  instructed  that  a  party's  possession  of  a  single  parcel  or 
tract  of  land  is  coextensive  with  his  claim  of  title ;  that  is,  if  his 
deed  is  for  an  entire  parcel  of  land,  and  he  occupies  a  part,  either 
personally  or  by  tenants,  his  possession  extends  to  the  whole  tract 

described  in  his  deed  or  patent.    If.  therefore,  you  find  that 

was  in  possession  of  a  part  of  the  island  under  lease  of  the  whole, 
the  possession  of  the  owners  of  the  island,  through  him  as  their 
tenant,  would  extend  to  the  whole  island,  it  being  a  single  parcel 
of  land;  and  such  possession  would  be  adverse  as  to  the  whole 
world  if  such  possession  continued  for  years,  or  was  con- 
tinued through   other  tenants  to   make   in   the  aggregate  

years.  ^ 

§  728(3).     South  Carolina 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  E.  took  possession  of  the  land  contained  in  the  deed 

of  ,  acting  as  sheriff,  which  we  have  defined  in  instruction 

No. as  constituting  color  of  title,  and  held  it  continuously  for 

years,  that  would  give  title  in  him  to  all  the  land  embraced 

in  that  deed,   and  if  that  title  descended   to  his  heirs,  then  the 

conveyance  by  those  heirs  to  K.  in would  confer  upon  K.  a 

good  title  to  the  land,  and  if  that  should  be  your  conclusion,  then 
the  plaintiff  must  recover,  unless  there  is  something  else  to  show 
that  she  has  been  ousted  of  her  right  to  recover. ^^ 

5  2lnglis  V.  Webb,  23  So.  12.5,  117  5  4McKee  v.  City  of  Grand  Rapids, 

Ala.  387.  95  N.  W.  85,  133  Mich.  272. 

5  3  Smith  V.  Donalson,  73  S.  E.  577,  °^  Kennedy  v.   Kennedy,   68   S.   E. 

137  Ga.  465.  664.  86  S.  C.  483. 
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§  728(4).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  a  prepon- 
derance of  the  evidence  in  this  case  that  plaintiff  has  legal  title  to 
the  land  in  controversy,  under  title  papers  introduced  in  evidence, 
as  stated  in  plaintiff's  instruction  No. ,  and  that  the  deed  in- 
troduced in  evidence  by  defendant  from  to  them,  dated  on 

the ,  for acres  covers  any  part  of  the  land  described  in 

plaintiff's  declaration  for  said  acres  of  land,  that  then  be- 
fore possession  of  defendants  of  said  land  can  ripen  into  good 
title  by  adverse  possession  the  defendants  must  have  actual,  open, 
notorious,  exclusive,  and  continuous  possession  of  some  part  of 

the  land  described  in  plaintiff's  declaration  for  a  period  of 

years,  or  possession  of  some  parts  of  the acre  tract  claim- 
ing the  whole,  prior  to  the  institution  of  this  suit.  ^^ 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence in  this  case  that  S.  was  in  adverse  possession  of  any  part  of 

the acre  tract  of  land  under  color  of  title,  claiming  to  the 

extent   of   his   boundary   line   prior   to   ,  and   that  the   said 

tract  of  land  was  wholly  within  the  patent,  that  on  the 

day  of ,  S.  delivered  a  deed  to  and  possession  of  said 

tract  of  land,  which  included  the  land  in  controversy,  to  the  de- 
fendants in  this  case,  who  thereupon  entered  upon  the  same,  or  any 
part  thereof,  and  cleared,  cultivated,  cut  timber,  paid  taxes,  improv- 
ed, and  used  the  same  for  farming  purposes,  and  held  possession 
thereof  openly,  notoriously,   exclusively,   and   continuously  for  a 

period  of  years  thereafter  claiming  the  same  under  said 

deed,  then  good  and  perfect  legal  title  to  the  said  land  so  described 
in  the  said  deed  and  each  and  every  part  and  parcel  thereof  was 
thereby  vested  in  the  defendants,  and  the}^  must  find  for  them  in  this 
case.  And  the  court  further  says  if  the  defendants  so  entered  upon 
any  part  of  the  land  described  in  the  deed  by  their  father,  S.,  and 
so  held  the  possession  of  the  same  or  any  part  thereof  for  the  said 

period  of  years,  the  possession  of  the  same  or  any  part 

-thereof  was  the  possession  of  each  and  every  part  described  in  the 
said  deed,  and  it  makes  no  difference  where  such  possession  was  if 

it  was  within  the  boundaries  of  the acre  tract  described  in 

the  said  deed  to  them  by  their  father,  so  the  same  lies  in  grant 

to ;  and  if  the  jury  so  believes  they  must  find  for  the 

defendants. " 

5  6  Sutherland  v.  Gent,  93  S.  E.  646,  "^  Sutherland  v.  Gent,  93  S.  E.  646, 

121  Va.  643.  121  Ya.  643. 
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§  729.     Same — Rule  where  possession  is  held  without  color  of  title 

The  court  charges  the  jury  that,  if  adverse  possession  is  held 
without  color  of  title,  such  possession  is  limited  to  the  portion  ac- 
tually occupied ;  and,  if  the  deed  from  G.  was  not  actually  made 

until ,  then  E.'s  possession  prior  to  that  time  is  limited  to  the 

part  actually  occupied  b}'^  him.  ^ 

I.    Effect  of  Paymfnt  of  Taxbs 

§  730.     Acquisition  of  title  to  vacant  and  unoccupied  land 

You  are  instructed  that  so  far  as  the  claim  of  plaintiffs,  founded 

upon  color  of  title  and  payment  of  taxes  for  consecutive 

years,  while  the  land  was  vacant  and  unoccupied,  and  possession 
thereafter  taken,  is  concerned,  to  establish  title  on  that  basis  it  must 
appear,  from  a  preponderance  of  the  evidence,  that  throughout  the 
entire  period,  from  the  first  to  the  last  of  such  payments  of  taxes, 
the  land  was  vacant  and  unoccupied,  ^ 

J.    Evidence: 

§  731.     Presumptions  and  burden  of  proof 
§  731(1).    Michigan 

You  are  instructed  that  the  burden  of  proof  would  be  upon  the 
defendant  to  prove  by  a  fair  preponderance  of  the  evidence  what  he 
claims  under  the  second  proposition,  namely,  fixing  the  line  where 
it  is  because  of  adverse  possession.  In  other  words,  to  state  it  as 
the  lawyers  put  it,  if  the  plaintiff  has  established  by  fair  prepon- 
derance of  the  evidence  where  the  government  survey  line  is,  and 
that  it  is  actually  in  the  center,  then  the  defendant  assumes  the 
affirmative  of  the  defense,  because  he  must  assume,  as  far  as  the 
affirmative  of  the  defense  is  concerned,  the  burden  of  proof.  Now 
the  burden  of  proof  does  not  necessarily  depend  upon  the  number 
of  witnesses  sworn  on  the  part  of  any  party  on  any  one  proposi- 
tion. 6« 

§  731(2).    Nebrasica 

You  are  instructed  that,  under  the  pleadings,  the  law,  and  the 
evidence  in  this  case,  the  only  question  for  your  consideration  is 
the  question  of  adverse  possession  of  the  property  in  controversy 

ss  Edmondson     v.     Anniston     City  eo  Wilcox  v.  Jenison,  164  N.  W.  484, 

Land  Co.,  29  So.  596,  128  Ala.  589.  198  Mich.  182. 

5  9  Scott  V.  Bassett,  57  N.  E.  835, 186 
111,  98, 
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set  up  by  the  defendant  in  his  answer  herein,  wherein  he  alleges 
that  he  has  been  in  the  actual,  open,  notorious,  and  exclusive  pos- 
session of  the  land  in  controversy,  claiming  the  same  adversely  to 
the  plaintiff  and  all  the  world,  for  more  than  ten  years  next  be- 
fore the  commencement  of  this  action ;  and  the  burden  is  upon  the 
defendant  to  establish  such  defense  by  a  preponderance  of  the 
evidence.  ®^ 

The  jury  are  instructed  that  under  the  issues  in  this  case  the 
burden  of  proof  rests  upon  the  plaintiff,  and,  before  it  can  recover 
any  of  the  lots  in  controversy  from  the  defendant,  the  plaintiff  must 
show  to  the  satisfaction  of  the  jury,  and  by  a  preponderance  of 
•evidence,  a  right  to  them  superior  and  better  than  that  of  the  de- 
fendant. Unless  the  plaintiff  has  succeeded  in  doing  this,  the  jury 
should  return  a  verdict  in  favor  of  the  defendant.  ^^ 

§  731(3).     Virginia 

The  court  instructs  the  jury  that  the  plaintiff  must  show  the 
legal  title  in  himself  and  a  present  right  of  possession  at  the  time 
of  the  commencement  of  this  action  before  the  defendants  are 
called  upon  to  show  anything,  and  the  party  in  possession  is  pre- 
sumed to  be  the  owner  until  the  contrary  is  proved.  ^^ 

The  court  instructs  the  jury  that  one  in  bona  fide  possession  of 
land  is  presumed  to  have  a  legal  title  until  the  contrary  is  shown. 
and  therefore  if  they  believe  from  the  evidence  that  the  defendant 

and  others  were  at  the  institution  of  this  suit  in  bona  fide 

possession  of  the acre  tract  of  land  claimed  by  them,  which 

includes  the  land  in  dispute,  having  cleared,  cultivated,  and  built 
upon  portions  of  said  tract,  claiming  under  a  deed  for  the  same, 

then  they  are  presumed  to  have  the  legal  title  to  the  said  

acre  tract,  including  the  land  in  dispute,  until  the  contrary  is 
shown,  ®* 

The  court  instructs  the  jury  that  the  defense  of  adverse  posses- 
sion in  this  case  is  an  affirmative  defense,  and  that  the  burden  of 
proof  is  on  the  defendants  to  establish  such  adverse  possession 
by  a  preponderance  of  the  evidence  in  the  case.  *^ 

§  732.     Presumption  of  continuance 

The  court  charges  the  jury  that  the  adverse  possession  of  land 
is  a  fact  continuous  in  its  nature,  and  that  if  it  be  shown  to  have 

«i  Hoffine  V,  Ewing,  84  N.  W.  93,  60  ss  Sutherland  v.  Gent,  93  S.  E,  646. 

Neb.  729.  121  Va.  643. 

6  2  Omaha  &  Florence  Land  &  Trust  <'*  Sutherland  v,  Gent,  93  S.  E,  646, 

Co.  V.  Hansen,  49  N.  W.  456,  32  Neb.       121  Va.  643. 

449-  «5  Sutherland  v.  Gent,  93  S.  E.  646, 

121  Va.  643. 
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existed  at  any  time  it  Avill  be  presumed  to  have  continued  there- 
after until  evidence  is  adduced  showing  that  it  is  not.*'^ 

§  733.     Payment  of  taxes  or  failure  to  pay  taxes 

You  are  instructed  that  payment  of  taxes  and  assessments  for 
local  improvements  tends  to  prove  claim  of  ownership  and  title  to 
land.  Likewise,  total  failure  to  pay  any  taxes  or  assessments  for 
local  improvements  tends  strongly  to  prove  lack  of  claim  of  title 
and  ownership  of  land  by  the  person  in  possession.®' 

§  734.     Sufficiency  of  evidence 

You  are  instructed  that  adverse  possession  is  not  to  be  made  out 
by  inference,  but  by  clear  and  positive  proof/" 
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K.     Effrct  of  Adverse  Possession  for  Statutory  Period 

§  735.     Character  of  title  acquired 
§  735(1).    Alabama 

The  court  charges  the  jury  that  if  they  believe  from  the  evidence 
that  the  defendant  entered  upon  the  lands  sued  for  in  the  year 
under  a  contract  for  their  purchase  from  N.,  and  that  he  re- 
ceived from  said  N.  in  the  year a  bond  for  title  describing- 
said  lands,  and  undertaking  to  convey  them  to  him  in  payment  of 
then-  agreed  price,  that  afterwards  he  paid  and  satisfied  N.  in  full 
of  the  agreed  purchase  price  for  the  lands  described  in  the  bond, 

and  that  for  a  period  of  more  than years  after  making  such 

full  payment,  and  before  this  suit  was  brought,  the  defendant  was 
in  the  continuous,  open,  actual,  visible,  notorious,  and  exclusive 
possession  of  a  part  of  the  lands  sued  for,  claiming  in  good  faith 
the  whole  thereof  under  his  contract  of  purchase  and  bond  for  title 
from  said  N.,  then  the  plamtiff  is  not  entitled  to  recover  in  this 

action  under  the  deed  from  N.  to  the  plaintift,  dated  — '■ and 

after  the  expiration  of  such  period.®^ 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 
that  J.  B.,  by  himself  and  tenants,  was  in  the  actual  adverse  pos- 
session of  the  lands  sued  for,  claiming  them  as  his  own,  for  more 

than consecutive  years  prior  to  the  day  of  , 

then  this  was  sufficient  to  devest  the  title  out  of  the  heirs  of , 

if  they  ever  had  title,  and  invest  the  title  in  J.  B.*" 

66  Alabama  State  Land  Co.  v.  Mat-  ss  Merwin  v.  Morris,  42  A.  855,  71 

thews.  53  So.  174,  168  Ala.  200.  Conn.  555. 

G7  Peters  v,  Tackaberry,  135  N,  W.  «9  Alabama  State  Land  Co.  v.  Mat- 

SOS,  117  Minn.  373.  thews.  53  So.  174.  168  Ala.  200. 

"0  Barron  v.  Barron,  25  So.  55,  122 
Ala.  194. 
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§  735(2).     Kentucky 

The  court  instructs  the  jury  that  if  you  believe  from  the  evidence 

that  the  defendant,  ,  and  those  through  whom   he  claims, 

were,  for  a  period  of  years  or  more  next  before  the  com- 
mencement of  this  action,  in  the  actual,  open,  notorious,  continu- 
ous, adverse,  and  peaceable  possession  of  said  lands,  claiming  them 
to  a  well-marked  or  well-defined  boundary,  you  will  find  for  de- 
fendant, unless  you  believe  as  in  instruction  No.  .'* 

The  court  instructs  the  jury  that  'although  they   may   believe 

from   the   evidence  that  the   defendant,  in  acquired   from 

,  then  the  owner  of  the  lands  now  claimed  by  the  plaintiffs. 

a  release  or  grant  of  a  right  of  way  or  easement  over  said  lands 
upon  which  to  locate  and  construct  its  railroad,  yet  if  the  jury  be- 
lieve from  the  evidence  that  the  plaintififs  and  those  through  whom 
they  claim  and  derive  title  to  said  lands  have  had  the  actual,  con- 
tinuous, uninterrupted  possession  of  all  the  lands  sued  for  in  the 
petition,  claiming  the  same  adversely  to  the  defendant  and  all 
others,  for years  or  more  next  before  the  entries  and  tres- 
passes by  defendant  thereon  sued  for  in  the  petition,  then  all  right 
of  title  acquired  by  the  defendant  under  the  release  or  conveyance 

from  is  tolled  and  taken  away,  and  the  defendant  and  all 

claiming  under  it  are  barred  of  any  right  or  easement  in  the  lands 
described  in  the  petition,  and  the  full  right  and  title  thereto  vested 
in  the  plaintififs ;    and,  if  the  jury  shall  believe  from  the  evidence 

that  defendant's  right  and  grant  from  wa^s  thus  tolled  and 

barred  by  adverse  holding  in  the  manner  aforesaid,  then  they  will 
find  for  the  plaintiffs  such  damages  as  they  have  sustained  by  the 
defendant's   entry,   construction,   and   maintenance   of   its   railroad 

upon  their  lands,   not  exceeding  in  all  the  sum  of  $ — ,  the 

jury  being  confined  in  their  assessment  of  such  damages  to  the 

rule  laid  down  in  instruction  No. ,  and  governed  by  all  the 

evidence  as  to  such  damages,  if  any  sustained.'^^ 

§  735(3).     Missouri 

The  court  instructs  the  jury  that  one  who  holds  the  open,  no- 
torious, continued,  uninterrupted,  adverse,   and  actual  possession 

of  real  estate  for  a  period  of  years  or  more  acquires  the 

legal  title  to  the  property  as  fully  as  if  he  had  acquired  the  same 
by  deed  from  the  owner;  therefore,  if  you  believe  from  the  evi- 
dence that  the  defendant  has  held  the  open,  notorious,  continuous, 
uninterrupted,  adverse,  and  actual  possession  of  the  premises  de- 

71  Le  Moyne  v.  Neal,  164  S.  W.  964,  7  2  Maysville  &  B.  S.  R.  Co.  v.  Hol- 

156  Ky.  316.  ton.  .30  S.  W.  27,  100  Ky.  665,  19  Ky. 

Law  Rep.  1. 
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scribed  in  the  petition  prior  to  the  death  of ,  and  that  such 

possession  continued,  and  the  defendant  was  in  the  visible,  noto- 
rious, continued,  actual,  and  adverse  possession  of  the  premises 

described  in  the  petition,  for  a  period  of  more  than  years 

preceding-  the  institution  of  this  action,  you  must  find  for  the  de- 
fendant.'^ 

§  735(4).     Nebraska 

You  are  instructed  that  in  his  answer  to  the  plaintiff's  petition 
the  defendant  has  interposed  as  a  defense  the  statute  of  limita- 
tions, by  which  he  asserts,  in  effect,  that  the  lots  in  controversy 
have  been  under  his  control  and  occupancy  for  the  full  period  of 

■ years  next  before  this  suit  for  the  possession  was  commenced. 

And  if  the  jury  shall  find  from  the  evidence  that  as  to  the  lots  in 
controversy,  or  any  of  them,  defendant  had  been  in  the  undis- 
turbed, actual,  open,  and  exclusive  occupation  and  control,  either 

personally  or  by  his  servants,  agents,  or  lessees,  for  years 

next  before  the  commencement  of  this  action  (which  was ), 

and  under  a  claim  of  ownership,  then,  in  that  case,  the  defendant 
is  entitled  to  a  verdict  in  his  favor  as  to  all  of  the  lots  so  occupied 
and  controlled  by  him.'* 

§  735(5).    South  Carolina 

The  court  instructs  the  jury  that  if  the  jury  find  that  the  plain- 
tifif  entered  into  possession  of  the  land  in  dispute,  under  the  paper 
introduced  in  evidence  as  Exhibit  A,  purporting  to  be  signed  by 

,  under  a  claim  of  ownership,  and  if  they  find  that  he  has 

personally  or  by  his  tenants  continued  in  possession  thereof  for 

more  than years,  then  the  jury  must  find  he  is  presumed  to 

have  obtained  a  grant  from  the  state. '^ 

The  jur}"  are  instructed  that,  if  you  believe  from  the  evidence 

that  the  said  took  possession  of  the  land  in  dispute  under 

a  claim  of  title,  and  claimed  it  as  his  own  adversely  before  the 

death  of  ,  and  continued  to  so  hold  it  until  after  the  lapse 

of  years  from  his  first  taking  possession  of  the  land,  then 

this  action  would  be. barred  by  the  statute  of  limitations." 

§  735(6).     Virginia 

The  court  further  instructs  the  jury  that  if  they  believe  that 
the  defendants  have  had  adverse  possession  of  the  land  in  dispute 
for  the  period  of  years  prior  to  the  institution  of  this  suit, 

7  3  Coshow  V.  Otey,  222  S.  W.  804.  7  5  Kolb  v.  Jones,  40  S.  E.  168,  62 

7  4  Omaha  &  Florence  Laud  &  Trust  S.  C.  193. 
Co.  V.  Hanson,  49  N.  W.  456,  32  Neb.  7  6  Sutton  v.  Clark,  38  S.  E.  150,  5» 

449.  S.  C.  440,  82  Am.  St.  Rep.  848. 
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that  this  gives  the  defendants  the  right  to  recover  even  against  the 
strongest  proof  of  title,  which,  independent  of  such  adversary  pos- 
session, would  be  better  title,  and  the  jury  should  find  for  the  de- 
fendants.'' 

§  735(7).     West  Virginia 

Interstate  Coal  &  Iron  Co.  v.  Clintwood,  54  S.  E.  593,  105  Va. 
574.  To  the  same  efifect,  see  Sutherland  v.  Gent,  93  S.  E.  646,  121 
Va.  643,  §  735(6). 

§  736.     Sufficiency  of  title  by  adverse  possession  to  support  eject- 
ment 

The  court  instructs  the  jury  that  although  they  may  believe 
from  the  evidence  that  the  defendants,  or  one  of  them,  have  intro- 
duced in  evidence  such  a  title,  which,  in  the  absence  of  proof  as 
to  the  possession  of  the  land  in  controversy  by  the  plaintiff,  would 
be  held  to  be  a  perfect  written  title,  and  entitle  the  defendants  to 
a  verdict  in  their  favor,  yet  if  the  jury  further  believe  from  the  evi- 
dence that  the  plaintiff  and  those  under  whom  she  claims  were  in 
the  uninterrupted,  honest,  continued,  exclusive,  visible,  notorious, 
hostile,  and  adverse  possession  of  the  land  in  controversy,  under 

colorable  claim  of  title,  for  more  than  years,  and  that  the 

defendant,  just  a  short  time  before  the  institution  of  this  suit,  en- 
tered upon  the  land  in  controversy,  claiming  the  same,  that  then 
such  prior  possession  of  the  plaintiff  and  those  under  whom  she 
•claims  entitles  the  plaintiff  to  recover  in  this  action,  and  the  jury 
should  find  for  the  plaintiff. '^ 

§  737.     Effect  of  subsequent  admissions 

The  court  further  tells  the  jury  that  after  an  adverse  possession 

of  a  tract  of  land  under  color  of  title  for years  has  ripened 

into  a  perfect  legal  title  thereto,  then  no  statement  afterwards  can 
in  any  wise  affect  the  title  thus  acquired,  and  the  former  owner  of 
the  legal  title  cannot  recover  in  ejectment  from  a  person  whose 
title  has  so  ripened.'^ 

§  738.     Acknowledgment   of  tenancy  by  occupant  after  lapse  of 
statutory  period 

You  are  further  charged  in  this  case  that  if  you  believe  from 
the  evidence  that  plaintiff  had  possession  of  the  land  and  occupied 
the  land  in  question,  cultivating,  using,  and  enjoying  the  same  by 

7  7  Sutherland  v.  Gent,  9.3  S.  E.  646,  7  9  Sutherland  v.  Gent,  93  S.  E.  646, 

121  Va.  643.  121  Va.  643. 

78  Summerfield  v.  White.  46  S.  E. 
154,  54  W.  Va.  311. 
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himself  and  tenants  for- consecutive  years  prior  to  the  fih'ng- 

of  this  suit,  but  you  should  further  believe  that  thereafter  the 
plaintiff  acknowledged  himself  to  be  the  tenant  of  the  defendant, 
either  in  writing  or  verbally,  you  will  only  consider  such  acknowl- 
edgment of  tenancy,  if  any,  as  bearing  upon  the  nature  of  plain- 
tift''s  prior  possession ;  that  is,  whether  the  same  was  adverse  to 
defendant  or  not.**^ 

§  739.     Effect  of  subsequent  agreement  to  have  survey  made  to 
ascertain  boundaries 
The  jury  are  instructed  that,  if  plaintiff  acquired  a  good  title  to 
the  land  in  controversy  by  adverse  possession  under  a  claim   of 

title  for  more  than  years,  a  subsequent  survey  made  for 

•the  purpose  of  finding  the  true  line  of  the  land  upon  the 

consent  and  agreement  of  plaintiff  that  the  survey  should  be  made 
would  not  affect  his  title  to  the  land.*^ 

80  Wickizer  v.  Williams  (Tex.  Civ.  «i  Fatic  v.  Myer,  72  N.  E.  142,  163 

App.)  173  S.  W.  288.  Ind.  401. 
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CHAPTER  LII 

ALTERATION  OF  INSTRUMENTS 

§  740.     Authority  aud  consent — Alteration   made  to   conform  instrument  to 
understanding  of  parties  at  time  of  execution. 
740(1).  Illinois. 
740(2).  Indiana. 

741.  Same — Filling  in  blanks. 

741(1).  Alabama. 
741(2).  Iowa. 

742.  Ratification  of  alteration. 

742(1).  Alabama. 
742(2).  Indiana. 
742(3).  Tennessee. 

743.  Materiality  of  alteration. 

744.  Same — Alteration  as  to  parties. 

744(1).  Alabama. 
744(2).  Kentucky. 
744(3).  Texas. 

745.  Same — Alteration  of  liability  as  indorser. 

745(1).  Michigan. 
745(2).  Nebraska. 

746.  Same — Change  of  rate  of  compensation. 

746(1).  Arkansas. 
746(2).  Missouri. 

747.  Same — Change  in  rate  of  interest. 

748.  Same — Alteration  affecting  medium  of  payment. 

749.  Changing  joint  to  several  liability. 

750.  Alteration  of  note  by  attaching  seal. 

751.  Effect  of  erasure  of  additional  words  constituting  alteration. 

752.  Time  of  alteration. 

753.  Effect  of  material  alteration  without  knowledge  or  consent  of  party 

executing  instrument. 
753(1).  Missouri. 
753(2).  South  Carolina. 

754.  Effect  of  alteration  made  without  consent  of  party  seeking  to  enforce 

instrument. 

755.  Effect  of  alteration  by  stranger. 

756.  Alteration  made  by  plaintiff  before  becoming  holder  of  instrument 

sued  on. 

757.  Suspicious  appearance  of  instrument  altered. 

758.  Presumptions  and  burden  of  proof. 

758(1).  Alabama. 

758(2).  District  of  Columbia. 

75S(3).  Illinois. 

758(4).  Indiana. 

758(5).  Iowa. 

§  740.     Authority  and  consent — Alteration  made  to  conform  in- 
strument to  understanding  of  parties  at  time  of  execution 
§  740(1).    Illinois 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
after  the  signing  and  delivery  by   the  defendant  of  the  note  in 
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suit  the  words  "with  seven  per  cent,  per  annum"  were  written 
into  the  note  by  the  holder  without  defendant's  knowledge  or  con- 
sent, then  you  must  find  for  defendant,  although  you  may  further 
believe  from  the  evidence  that  at  the  time  of  the  signing  of  the 
note  it  was  understood  between  the  parties  that  it  was  to  bear  in- 
terest at  the  rate  of  seven  per  cent,  per  annum.^ 

§  740(2).     Indiana 

You  are  instructed  that  if  you  believe,  from  the  evidence,  that 

defendant  purchased  a  horse  from  and  agreed  to  give  his 

note  for  the  purchase  price,  and  that  by  mutual  mistake  the  note 

as  executed  named  a  less  sum  than  said  purchase  price,  then , 

the  payee,  was  impliedly  authorized  to  change  the  note,  so  as  to 
name  the  purchase  price  agreed  upon,  and  if  you  believe  from 
the  evidence  that  the  said  payee  did  make  such  change,  then  such 
alteration  would  not  vitiate  the  note  as  against  defendant.* 

§  741.     Same — Filling  in  blanks 
§  741(1).    Alabama 

You  are  instructed  that  if  the  jury  believe  from  the  evidence 

that  there  was  any  agreement  between  the  defendant  and  

to  borrow  money  from  plaintiff,  and  that,  to  borrow  this  money, 

defendant  was  to  indorse  a  note,  and  that  should  sign  the 

note  in  such  a  way  as  to  enable  him  to  get  the  money,  and  they 
further  believe  from  the  evidence  that  the  defendant  indorsed  the 

note  before  it  was  signed  by  ,  and  that  afterwards  

signed  the  note  in  the  name  of  &  Co.,  and  in  this  condi- 
tion discounted  it  to  the  plaintiff,  then  the  defendant  is  bound  by 
his  indorsement,  and  the  jury  must  find  for  the  plaintiff  on  all 
the  issues  except  the  plea  of  usury .^ 

You  are  instructed  that  if  the  jury  believe  from  the  evidence 
that  the  defendant  indorsed  the  note  sued  on  before  the  note  had 
been  signed,  and  that  he  delivered  said  note  in  that  condition  to 

said  ,  and  that  afterwards  the  said  signed  the  firm 

name  of &  Co.  to  said  note,  and  discounted  the  same  to  the 

plaintiff  for  a  valuable  consideration  paid  by  the  plaintiff  to  said 

,  then  you  must  find  for  the  plaintiff  on  all  the  issues  except 

the  plea  of  usury,  unless  you  further  believe  from  the  evidence 
that  the  defendant,  when  he  indorsed  said  note  or  prior  thereto, 
expressly  stipulated  with  or  instructed  the  said as  to  the 

1  :\Ierritt  v.  Dewey,  75  N.  E.  1066,  s  Montgojnerv  v.  Crossthwait.  8  So. 
218  111.  599,  2  L.  R.  A.  (N.   S.)  217.  498,  90  Ala.  553,  12  L.  R.  A.  140,  24 

2  Busjahn  v.  McLean,  29  N.  E.  494.  Am.  St.  Rep.  832. 
3  Ind.  App.  281. 
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mode  in  which  the  note  should  be  signed,  and  that  the  said , 


in  signing  the  firm  name  of &  Co.  to  said  note,  violated  such 

stipulation  or  instruction."* 

You  are  instructed  that  if  the  jury  believe  from  the  evidence 
that  the  defendant  indorsed  the  note  sued  on  before  the  note  had 
been  signed,  and  that  he  delivered  said  note  in  that  condition  to 

,  and  that  afterwards  the  said  signed  the  firm  name 

of &  Co.  to  said  note,  and  discounted  the  same  to  the  plain- 

tifif,  then  you  must  find  for  the  plaintiff  on  all  the  issues  except  the 
plea  of  usury  unless  you  further  believe  from  the  evidence  that  the 
defendant,  when  he  indorsed  said  note,  or  prior  thereto,  expressly 

stipulated  with  or  instructed  said as  to  the  mode  in  which 

the  note  should  be  signed,  and  that  the  said  in  signing  the 

firm  name  of  &  Co.  to  said  note  violated  such  stipulation 

or  instruction.*^ 

You  are  instructed  that  if  the  jury  believe  from  the  evidence 
that,  at  the  time  the  note  sued  on  was  indorsed  b}'-  the  defend- 
ant,    had  not  signed  said  note  as  maker ;    that  after  said 

note  Avas  indorsed  by  the  defendant  said  took  said  note  to 

the  plaintiff's  office,  and  there   signed  to  the  said  note  the  name 

of &  Co.,  and  then  discounted  said  note  to  the  plaintiff  for 

the  sum  of  dollars,  and  that  there  was  no  agreement,  ex- 
pressed or  implied,  between  the  defendant  and  ,  at  the  time 

the  defendant  indorsed  said  note,  or  prior  thereto,  as  to  how  the 

note  should  be  signed,  whether  by  the  name  of  or  by  the 

name  of &  Co. — then  they  must  find  for  the  plaintiff  on  all 

the  issues  except  the  plea  of  usury .^ 

§  741(2).     Iowa 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
when  the  note  in  suit  was  delivered  by  defendant  to  the  payee  it 
did  not  provide  for  payment  of  interest,  and  that  the  blanks  in 
the  clauses  in  said  note  relating  to  the  payment  of  interest  on  prin- 
cipal and  the  payment  of  interest  on  interest  in  arrears  were  not 
filled  in,  and  if  you  believe  that  it  was  agreed  between  defendant 
and  the  payee  that  the  note  should  not  bear  interest,  and  that  de- 
fendant gave  no  power  to  fill,  such  blanks,  and  that  after  the  de- 
livery of  said  note  to  the  payee  such  blanks  for  the  rate  of  inter- 
est were  filled  in  without  the  knowledge  or  consent  of  defendant, 

4  Montgomery  v.  Crossthwait,  8  So.  498,  90  Ala.  553,  12  L.  R.  A.  140,  24 
498,  90  Ala.  55.3.  12  L.  R.  A.  140,  24       Am.  St.  Rep.  832. 

Am.  St.  Rep.  832.  c  Montgomery  v.  Crossthwait,  8  So. 

5  Montgomery  v.  Crossthwait,  8  So.       498.  90  Ala.  553,  12  L.  R.  A.  140,  24 

Am.  St.  Rep.  832. 
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then  in  that  event  such  filled-in  blanks  would  constitute  a  material 
alteration  of  the  note,  and  would  render  it  void  as  between  the 
defendant  and  the  party  wlio  made  the  alteration,  and  unless  you 
find  from  the  evidence  that  plaintiff  is  a  bona  fide  holder  of  said 
note  as  defined  in  other  instructions,  without  notice  of  said  altera- 
tion, if  you  find  such  alteration,  your  verdict  must  be  for  defend- 
ant.' 

§  742.     Ratification  of  alteration 
§  742(1).    Alabama 

I  charge  you  that  if  you  believe  from  all  the  evidence  that  there 
w-as  a  memorandum  attached  to  the  note  sued  on  as  alleged  by  de- 
fendant, but  that  after  defendant  became  fully  informed  and  ad- 
vised as  to  the  fact   (if  it  be  a  fact)   that  the  memorandum  was 

detached  by  ,  he  made  payments  and  had  them  indorsed  on 

the  back  of  the  note  or  indorsed  them  there  himself,  without  ob- 
jection or  condition,  then  you  may  reasonably  infer  and  find  from 
these  facts  that  defendant  has  waived  his  objection  to  said  al- 
teration and  has  ratified  the  note  in  its  present  condition.* 

The  jury  are  instructed  that  the  defendant  would  be  liable  on  the 
bond  named  in  the  complaint,  although  there  was  a  material  al- 
teration of  the  same  after  its  execution,  if  the  defendants  had  knowl- 
edge of  such  alteration,  and,  with  such  knowledge,  oft'ered  to  pay 
part  of  the  amount  due  on  said  bond  and  asked  indulgence  with 
respect  to  the  balance  due.^ 

I  charge  you  that  ratification,  like  any  other  fact  in  this  case, 
may  be  proven  by  circumstances,  and  that,  if  you  find  from  the 
evidence  that  the  defendant,  after  he  had  indorsed  the  note,  saw 
and  examined  the  same,  and  read  the  same  over,  and  promised  to 
pay  the  same,  and  waived  protest  and  notice  upon  the  same,  then 
these  are  all  circumstances  wdiich  you  may  take  into  consideration 
in  order  to  determine  whether  the  defendant  with  a  full  knowledge 
ratified  the  said  note.^** 

You  are  instructed  that  if  the  signature  of  the  note  was  altered 

by  the  addition  of  the  words  " "  thereto,  and  if  the  defendant, 

with  knowledge  of  this  alteration,  promised  to  pay  the  note  as 
thus  altered,  this  would  be  a  waiver  and  ratification  of  the  altera- 

7  Conger  v.  Crabtree.  55  N.  W.  335,  9  Dicksou  v.  Bamberger,  IS  So.  290, 
88  Iowa,  536,  45  Am.  St.  Rep.  249.  107  Ala.  293. 

8  Payne  v.  Long,  25  So.  780,  121  lo  Montgomery  v.  Crossthwait,  8 
Ala.  385.  So.  498,  90  Ala.  553,  12  L.  R.  A.  140, 

24  Am.  St.  Rep.  832. 
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tion,  and  defendant  would  be  bound  by  his  indorsement,  notwith- 
standing the  aiteration.^^ 

I  charge  you  that  if  you  find  from  the  evidence  that  the  defend- 
ant took  the  note  in  his  hands  before  the  same  was  due,  and  read 

the  same  over,  and  saw  and  knew  that  the  name  of  was 

signed  to  the  same,  and  made  no  objection  at  the  time  to  such  sig- 
nature, and  then  and  there  promised  the  plaintiff  that  he  would 
pay  the  same,  then  this  was  a  ratification  on  the  part  of  the  de- 
fendant of  the  signature  of  — ,  and  he  could  not  afterwards 

be    heard    to    deny    his    liability,    because    the    same    was    signed 

" "  12 


You  are  instructed  that  if  you  find  from  the  evidence  that  the 

original  signature  to  the  note  here  sued  on  was  " ,"  and  that 

after  defendant  signed  the  indorsement  thereon  the  words  "&  Co." 

were  added  thereto,  making  the  signature  to  read  " &  Co.," 

and  that  the  defendant,  with  knowledge  of  this  alteration,  con- 
sented to  it,  or  waived  any  objection  that  he  might  have  made 
thereto,  and  ratified  the  note  as  thus  altered,  he  would  be  bound 
by  his  indorsement.^^ 

You  are  instructed  that  ratification  by  the  defendant  of  the  man- 
ner in  which  the  note  was  signed  prior  to  bringing  this  suit,  and 
after  the  note  was  signed,  with  knowledge  on  the  part  of  the  de- 
fendant of  the  manner  in  which  the  note  was  signed,  as  it  ap- 
peared at  the  time  of  such  ratification,  if  the  jury  believe  that 
there  was  any  such  ratification,  is  binding  upon  the  defendant  as 
fully  as  if  defendant  had  authorized  said  note  to  be  so  signed,  or 

had  authorized  the  signature  to  be  afterwards  altered  by  

so  as  to  appear  as  it  now  appears.^* 

You  are  instructed  that,  if  the  jury  believe  frorn  the  evidence 
that  the  defendant,  after  he  indorsed  the  note  sued  on,  promised  to 
pay  the  note,  and  that,  at  the  time  he  made  such  promise,  he  knew 

that  the  note  was  signed  by  or  in  the  name  of &  Co.,  then 

this  amounts  to  a  ratification  of  the  act  of in  so  signing  said 

note,  whether  the  note  was  signed  " "  at  the  time  the  defend- 
ant indorsed  the  note,  and  afterwards  the  words  "&  Co."  were 
added  to  such  signature,  or  whether,  at  the  time  defendant  indorsed 

11  Montgomery  v.  Crossthwait,  8  i3  Montgomery  v.  Crossthwait,  8 
So.  498,  90  Ala.  553,  12  L.  R.  A.  140,  So.  498,  90  Ala.  553,  12  L.  R.  A.  140, 
24  Am.  St.  Rep.  832.  24  Am.  St.  Rep.  832. 

12  Montgomery  v.  Crossthwait,  8  i  *  Montgomei-y  v.  Crossthwait,  8 
So.  498,  90  Ala.  553,  12  L.  R.  A.  140,  So.  498,  90  Ala.  553,  12  L.  R.  A.  140, 
24  Am.  St.  Rep.  832.  24  Am.  St.  Rep.  832. 
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the  note,  the  note  had  not  been  signed  at  all,  but  was  afterwards 
signed  " &  Co."  by  said  ^'- 

§  742(2).     Indiana 

You  are  instructed  that,  although  you  believe  from  the  evidence 
that  the  note  sued  on  was  altered  after  execution  and  delivery  by 
the  addition  of  other  names  as  makers,  yet,  if  you  further  believe 
from  the  evidence  that  with  full  knowledge  of  such  alteration  de- 
fendant retained  the  consideration  of  the  note  and  promised  to  pay 
the  same  to  plaintifif,  then  such  facts  constitute  a  ratification  of 
the  said  alteration  and  the  law  is  for  the  plaintii^.^^ 

§  742(3).    Tennessee 

You  are  instructed  that  if  you  believe  from  the  evidence  that 

the  note  sued  on  was  altered  as  described  in  instruction  No. , 

and  that  defendant,  after  discovering  such  alteration,  proposed  to 
renew  the  note  on  condition  that  plaintifif  would  give  defendant 
further  time  to  pay  the  note  and  reduce  the  rate  of  interest,  and 
that  plaintifif  refused  to  accept  such  conditions,  then  such  proposal 
to  renew  did  not  constitute  a  ratification  of  the  said  alteration.*' 

§  743.     Materiality  of  alteration 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
plaintifif  indorsed  a  partial  payment  on  the  note  in  suit,  and  after- 
wards erased  such  indorsement,  this  is  not  such  an  alteration  of 
the  note  as  will  avoid  it  as  against  the  defendant,** 

§  744.     Same — Alteration  as  to  parties 
§  744(1).    Alabama 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
alter  the  delivery  of  the  note  sued  on  by  defendant  to  plaintifif  the 

plaintifif  added  the  name  of as  comaker  without  defendant's 

consent,  then  this  was  a  material  alteration  and  vitiated  the  note 
as  against  defendant,  and  you  must  find  for  him.*® 

§  744(2).    Kentucky 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  note  sued  on  in  the  petition  herein  was  changed  or 

15  Montgom€>rv    v.    Crossthwait.    8  isTheopald  Mercantile  Co.  v.  Dei- 

So.  498,  90  Ala."^  55.S,  12  L.  R.  A.  140,  ke,  78  N.   W.  977,   76  Minn.  121,   77 

24  Am.  St.  Rep.  832.  Am.   St.  Rep.  607. 

ifi  Emerson  v.  Opp,  34  N.  E.  840,  9  is  Brown    v.    Johnson,    28    So.    579, 

Ind.  App.  581.  127  Ala.  292,  51  L.  R.  A.  403,  85  Am. 

1  -  McDaniel  v.  Whitsett,  33  S.  W.  St.  Rep.  134. 
567,  96  Tenn.  10. 
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altered  after  it  was  executed  and  signed  by  the  defendant 


by  adding  the  word  or  abbreviation,  "Pt.,"  after  the  name  of  J. 
B.  in  the  body  of  said  note,  and  that  such  change  or  alteration  was 

made  without  the  knowledge  or  consent  of  the  defendant  , 

the  law  is  for  said  defendant ,  and  the  jury  shall  find  a  ver- 
dict in  his  favor.^** 

§  744  (*3).     Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  check  mentioned  in  the  evidence  and  drawn  by  plaintiff  was 
altered  by  the  holder  by  changing  the  name  of  the  bank  on  which 

such  check  was  drawn  to  the  name  of  the  bank,  then  such 

alteration  was  a  material  one.~^ 

§  745.     Same — Alteration  of  liability  as  indorser 
§  745(1).    Michigan 

You  are  instructed  that  if  you  believe  from  the  evidence  that  the 
defendant,  the  payee  in  the  note  sued  on,  indorsed  it  in  blank,  and 
that  the  words  "or  bearer"  were  inserted  on  the  face  of  the  note 
after  such  indorsement,  such  insertion  was  not  a  material  altera- 
tion as  to  the  defendant.^^ 

I  745(2).     Nebrasita 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
after  the  defendant  indorsed  the  note  in  suit  in  blank  the  note 
was  altered  by  the  holder,  by  writing  above  such  indorsement  the 
words  "For  value  received  we  hereby  guarantee  the  payment  of 
the  within  note  and  waive  presentment  for  payment,  demand  and 
notice  of  protest,"  then  such  alteration  is  a  material  alteration  of 
the  liability  of  defendant  as  indorser,  and,  unless  you  find  from  the 
evidence  that  it  was  made  with  his  knowledge  or  consent,  releases 
him  from  liability .^^ 

§  746.     Same — Change  of  rate  of  compensation 
§  746(1).    Ari<ansas 

You  are  instructed  that  the  defendant  gives  another  reason  for 
not  complying  with  the  contract,  and  that  is  that  the  contract  was 

changed  from  $ per  week  to  $ per  week  for  the  year. 

That  would  be  a  material  change,  and  if  you  find  from  the  testi- 
mony that  the  plaintiff  or  its  agent  did  change  the  contract  from 

2  0  Tyler    v.    First    Nat.    Rank    of  22  Weaver    v.    Bromley,    31    N.    W. 

Winslow,  150  S.  W.  665,  150  Ky.  515.  S39.  65  Mich.  212. 

21  Morris  v.  Beaumont  Nat.  Bank,  23  Harnett   v.    Holdrege,  97    N.   W. 

83  S.  W.  36,  37  Tex.  Civ.  App.  97.  443,  5  Neb.  Unof.  114. 
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$ a  week  to  $ ,  that  would  be  such  a  change  as  would 

vitiate  it  and  they  cannot  recover.^* 

§  746(2).     Missouri 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
by  written  contract  plaintiff  employed  the  defendant  as  broker  to 

sell  the  lands  mentioned  in  the  evidence  for  the  sum  of  

dollars,  and  that  after  the  execution  and  delivery  of  such  con- 
tract the  defendant  altered  such  contract  by  naming  the  sum  of 

dollars  as  the  price  for  which  the  lands  were  to  be  sold, 

and  by  giving  to  defendant,  in  addition  to  his  commission,  any- 
thing that  might  be  realized  above  such  named  sum,  then  such  al- 
teration was  material,  and  unless  plaintiff  agreed  or  consented  to 
such  alteration  the  whole  contract  was  nullified.^^ 

§  747.     Same — Change  in  rate  of  interest 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
the  note  sued  on,  as  originally  executed,  did  not  bear  interest, 
and  that  it  was  the  understanding  of  the  parties  that  it  was  not 
to  draw  interest,  and  that  since  the  signing  and  delivery  of  the  note 
an  alteration  has  been  made  in  the  note  by  inserting  the  figure 

as  the  rate  of  interest  it  was  to  bear,  then  this  is  a  material 

alteration,  and  plaintiff  cannot  recover  unless  you  find  the  facts 
set  out  in  instruction  No.  .^* 

§  748.     Same — Alteration  affecting  medium  of  payment 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
after  defendant  indorsed  the  note  in  suit  it  was  altered  by  adding 
on  the  face  of  the  note  the  words,  "This  note  to  be  exchanged  for 

consolidated  mortgage  bonds  of  the  company  when  issued 

at  ,"  then  such  alteration  is  a  material  one.^' 

§  749.     Changing  joint  to  several  liability 

You  are  instructed  that  if,  after  you  consider  this  evidence,  you 
believe,  by  a  preponderance  of  the  evidence,  that  the  guaranty  at 

the  time  it  was  signed  by , ,  and  the  other  guarantors, 

read  "We  guarantee,"  etc.,  and  that  the  word  "we"  was  subse- 
quently erased,  and  "I"  inserted  in  its  place  without  their  knowl- 
edge or  consent,  then  the  court  instructs  that  you  shall  find  for 
these  defendants,  the  guarantors,  in  this  action.^* 

2  4  Outcanlt     Advertising      Co.      v.  26  Davis  v.  Henry,  14  N.  W.  523,  1.3 

Young  Hardware  Co.,  161  S.  W.  142,       Neb.  497. 
110  Ark.  12.3.  27  Harnett  v.    Holdrege,   97  X.   W. 

2  5  Harrison   v.  Lalvenan,  88   S.  W.      443,  5  Neb.  Unof.  114. 
53,  189  Mo.  581.  28  Landauer    v.    Sioux    Falls    Imp. 

Co.,  72  N.  W.  467,  10  S.  D.  205. 
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§  750.     Alteration  of  note  by  attaching  seal 

You  are  instructed  that  if  the  jury  believe,  from  the  evidence, 
that  the  seal  was  attached  to  the  note  in  question  before  the  com- 
mencement of  this  case  by  the  plaintiff,  without  the  knowledge 
or  consent  of  the  defendant,  then  the  defendant  is  entitled  to  a 
verdict,  and  the  jury  should  find  accordingly.^* 

§  751.     Effect  of  erasure  of  additional  words  constituting  altera- 
tion 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
the  note  sued  on  was  given  by  defendant  to  plaintiff  for  the  price 
of  land  sold  to  defendant,  and  that  the  note  was  altered  by  adding 
after  the  name  of  plaintiff  as  payee  the  words  "or  holder,"  and 
by  also  adding  the  words  "a  lien  is  retained  on  said  lands  until 
all  the  purchase  money  is  paid,"  then  such  alteration  was  material, 
and  if  made  by  plaintiff  after  the  execution  and  delivery  of  the 
note,  without  the  knowledge  or  consent  of  defendant,  plaintiff  can- 
not recover,  although  you  may  further  believe  from  the  evidence 
that  such  additional  words  were  erased  by  plaintiff  before  bring- 
ing this  action.^" 

§  752.     Time  of  alteration 

The  court  charges  the  jury  that  before  they  can  find  a  verdict 
for  the  defendants,  each  juror  must  be  satisfied  from  the  evidence 
either  that  the  note  and  mortgage,  or  one  of  them,  was  materially 
altered  after  being  signed  and  delivered  or  recording  fee  was  paid 
by before  the  suit  was  brought.'^ 

§  753.     Effect  of  material  alteration  without  knowledge  or  con- 
sent of  party  executing  instrument 
§  753(1).    Missouri 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

in  the  cause  that  the  promissory  note  dated ,  read  and  shown 

to  the  jury  in  the  case,  was  made  by  the  defendant  M.,  and  in- 
dorsed by  the  defendant  A.,  and  delivered  by  the  latter  to  his  co- 
defendant  M.,  for  the  purpose  of  enabling  M.,  the  maker,  to  raise 
money  thereon  for  his  own  use,  and  if  you  still  further  believe 
from  the  evidence  that,  after  the  defendant  A.  had  so  indorsed  and 
delivered  said  note  to  said  M.,  the  words  and  figures  "with  interest 
at  10  per  cent,  per  annum  after  maturity,"  now  appearing  in  said 

29  Schwarz   v.   Herrenkind,   26   111.  so  McDaniel  v.  Whitsett,  33  S.  W. 

208.    The  note  was  sued  on  as  a  sim-      567,  96  Tenn.  10. 

pie  instrumeut.  a  i  Hart   v.    Sharpton,    27    So.    450, 

124  Ala.  638. 
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note,  were  written  therein  without  the  knowledge,  consent,  or  au- 
thority of  A.  by  said  M.,  or  by  any  agent  or  clerk  of  his  whether 
done  in  the  presence  of  any  officer  or  agent  of  plaintiff  or  not,  and 
whether  with  or  without  the  knowledge  of  the  plaintiff,  the  ver- 
dict should  be  for  the  defendant  A.^^ 

I  753(2).     South  Carolina 

You  are  instructed  that  the  next  defense  is  a  certain  alteration 
of  the  note.  The  law  is  that  where  a  contract  has  been  entered 
into  and  signed,  no  party  to  it  has  any  right  to  make  any  altera- 
tion in  it  without  the  consent  of  the  other.  If  any  material  altera- 
tion has  been  made  without  the  knowledge  or  consent  of  the 
party  executing  the  note,  it  would  vitiate  it.  If  an  alteration  is 
made  without  the  knowledge  or  consent  of  the  party,  and  she  after- 
wards acquiesced  in  it,  it  would  bind  her.  So  you  will  take  into 
consideration  the  facts  and  circumstances  under  which  the  change 
was  made,  if  it  was  material,  and  if  she  consented  to  it  or  acqui- 
esced in  it.^* 

§  754.     Effect  of  alteration  made  without  consent  of  party  seek- 
ing to  enforce  instrument 

You  are  instructed  that  if  the  jury  find,  from  the  evidence,  that 
the  seal  was  attached  to  the  note  after  it  was  made  and  delivered, 
without  the  knowledge  and  consent  of  the  plaintiff,  then  the  ob- 
jection to  the  note  that  it  is  a  sealed  instrument  should  be  wholly 
disregarded  by  the  jury,  and  a  verdict  should  be  found  for  the  plain- 
tiff.3* 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  attorneys  of  plaintiff,  employed  by  him,  and  who  brought 
the  suit  on  the  note  and  took  judgment  thereon,  altered  the  note 
without  the  knowledge  or  consent  of  plaintiif,  and  without  being 
authorized  by  him  to  make  the  alteration  in  question,  such  altera- 
tion would  not  relieve  the  defendant  from  liability  on  the  note  for 
the  amount  included  therein  when  the  note  was  executed.^^ 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  defendant  executed  the  note  in  evidence  with  a  provision  for 

an  attorney's   fee  of  dollars  in   the  warrant  of  attorney, 

and  that  some  person,  not  the  plaintiff,  changed  the  amount  of 
the  attorney's  fee  in  the  warrant  to  dollars  without  the 

3  2  Capital  Bank   v.   Armstrong,    62  34  Schwarz    v.    Herrenkind,    26    111. 

Mo.  59.  208.     Plaintiff  sued  on  the  note  as  a 

33  Jacobs  V.  Gilreath,  22  S.  E.  757,      simple  instrument. 
45  S.  C.  46.  35  Lanum  v.  Patterson,  143   111.  App. 

244. 
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knowledge  or  consent  of  plaintiff,  your  verdict  should  be  for  the 
plaintiff  for  the  amount  of  the  note  and  interest.^® 

§  755.     Effect  of  alteration  by  stranger 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 
that  the  note  in  question  was  at  all  times  the  property  of  and 
owned  by  this  plaintiff,  that  she  made  the  loan  and  owned  the 
note,  and  that  G.  had  no  authority,  express  or  implied,  from  this 
plaintiff'  to  make  any  change  or  alteration  of  the  note,  and  that 
such  alteration  thereof  by  him  was  made  after  delivery,  without 
the  knowledge  and  without  the  consent  of  the  plaintiff',  and  that 
the  plaintiff"  had  not  ratified  the  act  of  G.  in  altering  the  note,  then 
you  should  find  a  verdict  in  favor  of  plaintiff.^' 

§  756.  Alteration  made  by  plaintiff  before  becoming  holder  of 
instrument  sued  on 
You  are  instructed  that  it  is  claimed  by  defendant  that,  after  he 
signed  a  note  similar  in  all  respects  to  the  one  sued  on,  excepting 
that  the  written  words,  "with  interest  at  ten  per  cent.,"  were  not 
then  in  the  note,  but  that  the  printed  words,  "with  interest  at  ten 
per  cent,  per  annum  after  maturity,"  were  in  the  note,  and  that 
since  he  signed  the  note,  without  his  knowledge  or  consent,  the 
said  printed  words  were  stricken  out,  and  the  said  written  words  in- 
serted. You  are  instructed  that  if  such  an  alteration  of  the  note  was 
made  by  any  holder  of  the  note,  or  made  with  the  knowledge  of  any 
holder  of  the  note,  without  the  knowledge  of  defendant,  it  would 
be  a  material  alteration,  and  would  release  him  from  all  liability 
on  the  note,  and  if  the  defendant  proves  this  by  a  fair  preponder- 
ance of  the  evidence  the  verdict  must  be  in  his  favor,  and  in  the 

case  of ,  the  present  plaintiff,  if  you  find  from  the  evidence 

that  he  made  the  alteration  when  not  a  holder  of  the  note  sued  on, 
and  afterwards  became  the  holder  of  the  note,  it  would  be  void 
in  his  hands,  if  you  further  find  that  he  made  the  alteration  after 
the  defendant  signed  it.^* 

§  757.     Suspicious  appearance  of  instrument  altered 

You  are  instructed  that  although  the  jury  may  believe,  from  the 
evidence,  that  the  note,  at  the  time  it  was  executed  by  the  defend- 
ant, had  the  words  "after  the  sale  of  fourteen  mills,"  and  although 
the  jury  may  believe  from  the  evidence  that  said  words  have  been 

3G  Lanum  v.  Patterson,  143  111.  App.  37  Sprenp  v.  .Tuni.  122  N.  W.  1015, 

244.  109  Minn.  85.  18  Ann.  Cas.  222. 

38  Brooks  V.   Allen,   62   Ind.   401. 
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erased,  yet  if  the  jury  further  believe  from  the  evidence  that  those 
words  were  put  upon  the  paper  with  such  light  material  that  they 
could  be  erased  without  leaving  any  trace  upon  the  paper  which 
could  be  detected  by  a  prudent  and  careful  man,  and  if  they  fur- 
ther believe  from  the  evidence  that  said  words  were  erased  from 
the  paper  without  leaving  any  traces  behind  them  to  show  that 
they  had  ever  been  upon  the  paper,  and  that  said  erasure  was  made 
without  the  knowledge  of  the  plaintiff  and  before  he  purchased 
the  same,  then  the  law  is  for  the  plaintiff,  and  the  jury  should  so 
f^nd.2» 

§  758.     Presumptions  and  burden  of  proof 
^  758(1).    Alabama 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  mortgage  under  w^hich  plaintiff  claims  was  altered  as  alleged 
by  defendant,  by  changing  the  date  from  which  interest  was  to  run 
from to ,  then  such  alteration  was  suspicious,  and  re- 
quired explanation,  and  the  burden  of  proof  is  upon  the  plaintiff' 
to  show  that  such  alteration  was  made  before  the  execution  of  the 
mortgage  or  with  the  consent  of  defendant.** 

You  are  instructed  that  the  burden  of  proof  is  upon  the  defend- 
ant in  this  cause  to  show  that  the  note  sued  on  was  altered  after 
the  defendant  indorsed  the  same ;  and,  if  the  evidence  fails  to  sat- 
isfy you  that  the  note  was  so  altered,  then  you  should  not  find 
that  there  was  any  such  alteration."*^ 

You  are  instructed  that  on  the  question  of  the  alteration  of  the 

note  sued  on  by  adding  to  the  signature  " "  the  words  "& 

Co."  the  burden  of  proof  is  upon  the  defendant  to  show  that  such 
alteration  was  made  after  the  defendant  indorsed  the  said  note.*^ 

You  are  instructed  that  the  law^  presumes  that  the  note  sued 
upon  was  not  altered  after  defendant  indorsed  it;  and  the  burden 
of  proof  is  upon  the  defendant  to  show  by  a  preponderance  of  evi- 
dence that  the  note  was  altered ;  and,  if  he  has  failed  to  satisfy 
you  by  a  preponderance  of  evidence  that  the  note  was  altered,  you 
will  find  this  issue  in  favor  of  the  plaintiff.*^ 

3  9  Harvey  V.  Smith,  .55' 111.  224.  * 2  Montgomery    v.    Crossthwait,    8 

4  0  Hart  V.  Sharpton,  27  So.  4-50,  So.  498,  90  Ala.  553,  12  L.  R.  A.  140. 
124  Ala.  638.  24  Am.  St.  Rep.  832. 

4'i  Montgomei-v    v.    Crossthwait,    8  43  Montgomery    v.    Crossthwait,    S 

So.  498,  90  Ala.\553,  12  L.  R.  A.  140,  So.  498,  90  -Ma.  553.  12  L.  R.  A.  140, 
24  Am.  St.  Rep.  832.  24  Am.  St.  Rep.  832. 
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§  758(2).     District  of  Columbia 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

the  note  in  suit  was  altered  by  adding ,  then  such  alteration 

was  material  and  such  as  to  constitute  reasonable  ground  for  sus- 
picion, and  the  burden  is  upon  the  plaintiff  to  give  evidence  in  ex- 
planation of  such  alteration.  If  you  believe  from  the  evidence 
that  such  alteration,  if  you  find  that  it  was  made,  was  made  before 
the  delivery  of  the  note  by  defendant,  or  was  made  with  the  knowl- 
edge or  consent  of  defendant,  then  you  will  find  for  the  plaintiff. 
If,  on  the  other  hand,  you  believe  from  the  evidence  that  such 
alteration  was  made  after  delivery  of  the  note  by  defendant,  and 
without  his  knowledge  or  consent,  then  you  must  find  for  the  de- 
fendant.** 

§  758(3).    Illinois 

You  are  instructed  that  the  burden  of  proof  is  upon  the  plaintiff* 
in  this  case,  and  unless  the  jury  are  satisfied,  from  the  evidence, 
that  the  seal  in  question  was  added  to  the  note  since  its  execution, 
without  the  knowledge  and  consent  of  the  parties  thereunto,  then 
they  should  find  for  the  defendant.*^ 

You  are  instructed  that  the  law  imposes  upon  the  party  offering 
a  paper  in  evidence,  the  explanation  of  any  alterations  which  may 
appear  therein,  and  therefore,  if  the  jury  believe,  from  the  evi- 
dence, that  any  alteration  has  been  made  in  the  note  in  question, 
the  burden  of  proof  is  upon  the  plaintiff  to  explain  the  same,  and 
unless  the  jury  believe,  from  the  evidence,  that  such  alteration  has 
been  explained  b}^  the  plaintiff,  the  presumption  of  the  law  is  that 
it  was  made  by  the  plaintiff,  and  the  jury  should  find  for  the  de- 
fendant.*® 

§  758(4).     Indiana 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
after  the  note  in  suit  was  signed  and  delivered  by  defendant  it  was 
altered  by  the  addition  of  other  names  to  the  note  as  makers,  then 
such  alteration  was  material,  and  the  presumption  arises  that  the 
alteration  was  made  by  the  holder  of  the  note,  and  the  burden  of 
proof  is  on  the  plaintiff  to  show  that  such  alteration  was  made  with 
the  consent  of  defendant.*' 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 

44  Ofenstein  v.  Brvan,  20  App.  D.  46  Schwarz   v.   Herrenkind,   26   111. 

C.  1.  208. 

4  5  Schwarz   v.   Herrenldnd,  26   111.  ''-''  Emerson  v.  Opp,  34  N.  E.  840,  9 

208.  Ind.  App.  581. 
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note  ill  suit  was  altered  after  its  execution  as  described  in  instruc- 
tion No.  ,  then  it  will  be  presumed,  until  the  contrary  is 

shown,  that  such  alteration  was  made  by  the  party  claiming  un- 
der it,  and  that  the  burden  of  removing  that  presumption  rests  upon 
the  plaintiff.** 

§  758(5).    Iowa 

You  are  instructed  that  it  is  admitted  that  the  note  sued  on  was 
altered,  after  its  execution  and  delivery  by  deiendant,  by  raising  the 

amount  payable  from dollars  to dollars,  and  you  are 

told  that  such  alteration  w^s  a  material  one,  and  that  therefore 
the  burden  is  on  the  plaintiff  to  show  that  the  alteration  was  made 
innocently  by  a  stranger  or  for  a  proper  purpose.*^ 

You  are  instructed  that  if  you  find  that  either  or  both  the  notes 
in  suit  have  been  altered  since  their  execution,  by  crossing  out  the 
word  "order"  printed  therein,  and  writing  in  place  thereof  the 
word  "bearer,"  such  an  alteration  would  be  a  material  one,  "and, 
when  found  to  have  been  so  made,  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  such  alteration  was  made  with  the  knowl- 
edge and  consent  of  the  defendant ;  and  if  you  find  that  such  an 
alteration  was  made  in  both  of  said  notes  after  the  execution  there- 
of, and  if  you  further  find  that  the  plaintiff  has  failed  to  establish 
by  a  fair  preponderance  of  the  evidence  that  it  was  done  with  the 
knowledge  and  consent  of  this  defendant,  then  your  verdict  should 
be  for  the  defendant,  even  though  you  also  find  that  plaintiff  bought 
and  paid  for  said  notes  before  they  matured,  without  knowledge  of 
the  equities  existing  between  the  payee,  ,  and  the  defend- 
ant.^" 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  note  sued  on  was  materially  altered  as  set  out  in  the  preceding 
instruction  without  the  knowledge  or  consent  of  defendant,  the 
plaintiff  must  show,  in  order  to  recover,  that  he  purchased  said  note 
for  a  valuable  consideration  without  notice  of  such  alteration,  and 
the  burden  of  proof  is  upon  the  plaintiff  to  establish  that  he  is  such 
a  purchaser.^^ 

48  Green  v.  Beckner,  29  N.  E.  172,  so  Shroeder  v.   Webster,  55  N.  W. 

3  Ind.  App.  39.  569.  88  Iowa,  627. 

^0  Masiiire  v.  Eichmeier,  80  N.  W.  'i  Concjer    v.    Crabtree,    55    N.    W. 

395,  109  Iowa,  301.  335,  88  Iowa,  536,  45  Am.   St.   Rep. 

249. 
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CHAPTER  LIII 

AMUSEMENT  ENTERPRISES 

§  759.     Liability  for  injuries  to  patrons  or  spectators. 
THiXl).  Oklahoma. 
759(2).  Texas. 
7(j0.     Same — Object  falling  on  child. 

761.  Care  required  in  operation  of  merry-go-round. 

762.  Contributory  negligence  of  child. 

763.  Who  liable  for  injuries  to  spectators,  where  exhibition  conducted  by 

independent  contractor. 

See,  also.  Fair  Associations ;    Theaters. 

Liability  of  fair  association  under  lease  by  it  of  amusement  privileges,  see 

post,  §  2415.  * 
Liability  to  spectators  for  injuries  caused  by  explosion,  see  post,  §  2374. 

§  759.     Liability  for  injuries  to  patrons  or  spectators 
§  759(1).     Oklahoma 

The  jury  are  instructed  that  the  operator  of  a  scenic  railway  is 
bound  to  use  the  highest  degree  of  care  and  caution  for  the  safety 
of  his  patrons,  and  do  all  that  human  care  and  foresight  can  rea- 
sonably do,  consistent  with  the  mode  of  conveyance  and  the  prac- 
tical operation  of  the  railway,  to  prevent  accidents  to  patrons  for 
hire  while   riding  in   its   cars.-^ 

The  jury  are  instructed  that  where  the  plaintiff,  by  proof  of  the 
happening  of  an  accident,  presumptively  due  to  the  negligence 
of  the  carrier,  in  a  case  of  this  kind,  has  made  out  a  case  against 
the  carrier,  the  carrier  may  -show  as  a  sufficient  defense  that,  in 
all  matters  which,  under  the  evidence,  might  have  been  connected 
with  the  accident,  they  have  exercised  that  high  degree  of  care, 
skill  and  foresight  which  was  required  to  be  exercised  by  them 
by  the  nature  of  the  business,  and  if  j'ou  find  from  the  evidence 
that  the  owners  and  operators  of  said  scenic  railway  in  this  case, 
prior  to  the  accident  in  the  operation  of  said  railway,  through  their 
agents  exercised  that  high  degree  of  care,  skill,  and  foresight  that 
a  reasonably  prudent  person  would  exercise  under  like  circum- 
stances and  in  a  like  situation,  then  your  verdict  should  be  for  the 
defendant  and  against  the  plaintiff.^ 

1  Sand   Springs  Park  v.  Schrader,  2  gand   Springs  Park  v.   Sclirader, 

198  P.  983.  198  P.  983. 
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§  759(2).    Texas 

The  jury  are  instructed  that  unless  you  find  and  believe  that  the 
stairway  herein  referred  to  was  defective  as  alleged  by  plaintiff, 
and  that  such  defect,  if  any,  was  brought  to  the  notice  of  defend- 
ants or  their  agents  or  employes,  before  the  accident  herein  com- 
plained of,  or  had  existed  for  such  a  length  of  time  that  by  the 
exercise  of  ordinary  care  the  defendants  or  their  agents  or  em- 
ployes would  have  discovered  such  defect,  if  any,  then  your  ver- 
dict must  be  for  the  defendants  on  this  issue.^ 

§  760.     Same — Object  falling  on  child 

The  court  instructs  the  jury  that  if  you  find  and  believe  from  the 
testimony  that  the  tank  described  in  plaintiff's  petition  was  placed 

or  caused  to  be  placed  by or  his  employes  at  a  point  outside 

of  the  pavilion  and  its  porches,  and  if  you  further  find  and  believe 
from  the  testimony  that  said  tanks  were  placed  upon  the  ground 
at  a  point  near  the  street  car  track  and  aw^ay  from  the  first  floor 
of  the  coUonade  pavilion  and  its  porches  and  away  from  the  place 
of  the  accident,  and  if  you  further  find  and  believe  from  the  testi- 
mony that  some  one  not  an  employe  of  or  the  defendant 

traction  company,  without  the  knowledge  of  said  or  the 

company,  moved  the  said  tank  from  the  place  where  it  was  placed, 
to  the  place  of  the  alleged  accident,  and  if  you  further  find  and 
believe  from  the  testimony  that  the  defendant  company  its  agents 
and  employes  did  not  know  that  said  tank  had  been  moved  from 
the  place  where  it  had  been  placed  to  the  place  of  the  alleged  acci- 
dent and  could  not  by  use  of  ordinary  care  and  diligence  have  as- 
certained wdthin  the  time  said  tank  was  moved,  if  you  find  it  was 
moved,  that  it  had  been  moved,  then  you  are  instructed  to  find  for 
the   defendant.* 

§  761.     Care  required  in  operation  of  merry-go-round 

You  are  instructed  that  it  is  the  duty  of  a  person  owning  and 
operating  a  merry-go-round  to  which  the  public  is  invited  to  ride 
for  hire  to  provide  for  them  a  safe  vehicle,  machinery,  appliances, 
guards  and  approaches  for  their  protection  against  injury,  and  of 
such  person  the  law  exacts  great  care,  diligence  and  skill  in  the 
management  and  operation  of  the  same,  and  the  use  of  wise  pre- 
caution in  protecting  his  patrons  from  injury.  In  the  merry-go- 
round  in  question,  it  is  conceded  that  there  were  two  platforms — 
one  stationary  and  the  other  rotary.  In  considering  the  issues  of 
fact,  involved  in  this  case,  we  instruct  you  that  the  stationary  plat- 

3  Dal  ton  V.  Hooper  (Civ.  App.)  IGS  *  Wichita    Falls    Traction    Co.    v. 

S.  W.  84.  Adams,  183  S.  W.  155,  107  Tex.  612. 
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form  as  well  as  the  rotary  platform  was  a  part  of  the  merry-go- 
round.  And  the  law  which  we  charge  you  applies  alike  to  both 
of  them.^ 

You  are  instructed  that,  while  a  particular  act  committed  by  an 
infant  of  a  discerning  age  might  clearly  constitute  contributory 
negligence,  yet,  if  the  same  act  should  be  committed  by  an  infant 
of  less  discernment,  it  might  not  constitute  contributory  negli- 
gence. Nevertheless,  if  such  infant  places  himself  in  a  position  of 
peril,  although  he  may  be  unable  to  comprehend  and  appreciate  the 
danger  to  which  he  is  exposed,  and  should  sustain  injuries  in  con- 
sequence thereof,  the  person  injuring  him  under  such  circumstanc- 
es would  not  be  liable  therefor,  if,  by  the  exercise  of  due  and  rea- 
sonable care,  he  could  not  have  observed  the  perilous  position  of 
the  infant  and  prevented  injury  to  him.'' 

You  are  instructed  that  if  you  find  from  a  preponderance  of  the 
evidence  that  the  defendant,  or  his  servant,  failed  to  perform  any 
of  the  duties  required  of  him  by  the  law  as  we  have  defined  them 
to  you,  which  failure  proximately  contributed  to  the  injury  com- 
plained of  without  contributory  negligence  on  the  part  of  the  in- 
fant in  the  sense  we  have  before  charged  you,  your  verdict  should 
be  for  the  plaintiff.  If,  however,  you  find  that  the  defendant  and 
his  servant  have  performed  the  duties  imposed  by  law  which  we 
have  likewise  defined  to  you,  and  were,  therefore,  not  guilty  of 

any  negligence,  or  being  without  negligence,  the  servant 

was  attending  to  his  lawful  business  on  and  about  the  machine, 
and  did  not  observe  the  danger  into  which  the  infant  may  have 
placed  himself  and  for  that  reason  failed  to  prevent  the  injury,  your 
verdict  should  be  for  the  defendant.' 

§  762.     Contributory  negligence  of  child 

You  are  instructed  that  if  you  should  find  that  the  defendant  has 
been  guilty  of  the  negligence  charged  in  plaintiff's  declaration, 
then  your  next  inquiry  should  be :  Has  the  plaintiff  herself  been 
guilty  of  negligence,  because  if  she  has,  and  that  negligence  con- 
tributed toward  her  injury,  she  cannot  recover.  If  you  find  tiiat 
the  plaintiff,  notwithstanding  her  age,  was  of  ordinary  intelligence 
and  was  capable  of  understanding  the  danger  she  would  incur  by 
leaping  or  falling  from  this  machine  while  in  motion,  then  she 
would  be  chargeable  with  the  same  care  and  prudence  required 

5  Linthicum  v.  Truitt  (Del.)   80  A.  7  Linthiciim  v.  Truitt  (Del.)   80  A. 

245,  2  Boyee,  3.38.  245,  2  Boyce,  338. 

fi  Linthicum  v.  Truitt   (Del.)   80  A. 
245,  2  Boyce,  338. 
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of  a  grown  person,  and  any  negligence  on  her  part,  even  of  the 
slightest,  which  contributed  to  her  injury,  would  relieve  the  de- 
fendant from  liability,  and  your  verdict  should  be  for  the  defend- 
ant. If  the  plaintiff  voluntarily  jumped  from  the  machine  and  so 
was  injured,  there  would  not  only  be  no  negligence  on  the  part 
of  the  defendant,  but  her  negligence  would  be  the  direct  cause  of 
the  accident,  and  you  should  find  for  the  defendant.  If  you  should 
find  that  the  plaintiff  just  prior  to  the  accident  was  sitting  in  an 
unsafe  place  or  in  an  unsafe  manner,  and  that  she  had  been  warned 
by  the  defendant  and  others,  or  by  the  defendant,  alone,  in  time  to 
change  her  position,  and  had  stubbornly  refused  to  do  so,  in  that 
case  she  had  assumed  the  risk  and  you  should  find  for  the  de- 
fendant. Gentlemen,  as  I  say,  the  question  for  you  to  determine 
is  this :  Did  the  plaintiff  upon  that  occasion  act  in  the  prudent 
and  careful  manner  that  an  ordinarily  prudent  and  careful  person 
would  have  acted  under  like  or  the  same  circumstances,  taking  into 
consideration  her  age,  her  intelligence,  her  experience,  taking  into 
consideration  the  position  and  the  character  of  the  machine,  taking 
into  consideration  all  of  the  circumstances  and  conditions  that  sur- 
rounded that  occurrence  as  you  find  them  to  be  from  the  evidence 
in  the  case,  and  if  you  find  that  she  herself  was  guilty  of  any  neg- 
ligence Avhich  contributed  to  her  injury,  she  cannot  recover  in  this 
case.  If  you  find  that  she  was  not  guilty  of  negligence,  and 
that  the  defendant  was  guilt}^  of  negligence,  and  that  the  defend- 
ant's negligence  resulted  in  her  injury,  it  will  then  be  your  duty 
to  render  a  verdict  in  favor  of  the  plaintiff  for  some  amount,  and 
it  will  then  become  5^our  duty  to  determine  the  amount  of  dam- 
ages which  she  has  sustained.* 

§  763.     Who  liable  for  injuries  to  spectators  where  exhibition  con- 
ducted by  independent  contractor 

The  jury  are  instructed  that  the  defendant  was  not  responsible 
unless  the  exhibition  was  in  its  nature  such  that  it  would  neces- 
sarily or  probably  cause  injur}"  to  some  person  present  under  de- 
fendant's invitation,  unless  guarded  against,  and  the  defendant 
failed  to  exercise  due  care  to  prevent  harm.* 

8  Harris  v.  Crawley,  136  N.  W.  356,  s  Thompson  v.  Lowell,  L.  &  H.  St. 

170  Mich.  3S1.  Ry.  Co.,  49  N.  E.  913,  170  Mass.  577, 

40  L.  R.  A.  345,  64  Am.  St.  Rep.  323. 
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A.    Ownership 

§  764.     Persons  deemed  owners 

The  jury  are  instructed  that  under  the  law  of  this  state  a  dog" 
is  recognized  as  a  species  of  property.  The  word  "owner,"  alone, 
is  not  of  technical  significance,  and  is  to  be  construed  according  to 
the  context  and  approved  usage  of  the  language.  It  means  the 
person  to  whom  the  dog  belongs.  As  bearing  on  the  question  as 
to  who  was  the  owner  of  this  dog,  you  are  instructed  that  if  you 

find  from  the  evidence  that  Mrs.  ,  wife  of  the  defendant, 

herself  bought  the  dog,  and  paid  for  it  out  of  her  own  separate 
money,  then  you  should  find  that  the  dog  in  question  was  owned 

by  Mrs.  ,  and,  if  you  so  find,  then  your  verdict  should  be 

for  the  defendant.^ 

§  765.     Claim  of  interest  in  offspring  as  consideration  for  paying 
for  services  of  sire 

The  court  instructs  the  jury  that  this  case  is  what  is  known  in 

law  as  an  action  in  trover  and  is  brought  by  the  plaintiff,  , 

to  recover  from  the  defendant  the  value  of  an  undivided  one- 
half  interest  in  a  certain  colt  foaled  of  a  mare  owned  by  the  de- 
fendant, and  brought  under  an  alleged  agreement  made  between 

the  plaintiff  and  ,  who  was  at  that  time  the  owner  of  the 

mare,  and  by  the  terms  of  which  agreement  the  plaintiff  was  to 
pay  for  the  services  of  the  horse,  and  was  to  have  a  half  interest 
in  the  colt  at  the  time  it  was  old  enough  to  be  weaned.  You  are 
instructed  that  this  was  a  proper  and  legal  contract  to  have  been 
made  by  the  parties,  and  in  case  you  find  such  a  contract  to  have 

been  made,  it  would  be  binding  upon  the  plaintiff  and  ,  the 

parties  to  such  agreement.^ 

You  are  further  instructed  that  the  defendant  would  be  bound 

by  this  agreement  between  the  plaintiff  and  ,  provided  he 

knew  of  the  agreement  under  which  the  mare  was  bred,  or  pro- 
vided he  had  such  notice  relative  to  the  agreement  as  would  put 
a  reasonably  careful  man  upon  inquiry  as  to  the  terms  of  such 
contract.  If  he  knew  of  such  contract  or  had  notice  such  as  would 
have  put  him  on  inquiry  regarding  such  contract  or  agreement  rel- 
ative to  the  breeding  of  the  mare,  then  he  is  bound  by  it,  and  un- 
der the  proofs  in  this  case  you  should  find  a  verdict  for  the  plain- 
tiff.    If  the  defendant  did  not  know  of  the  alleged  agreement  and 

1  Alexander  v.  Crosby,  129  N.  W.  2  Dorris  v.  Rice,  108  N.  W.  700,  145 

959,  150  Iowa,  239.  Mich.  216. 
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didn't  have  notice  regarding  such  agreement  which  should  have 
put  him  upon  inquiry  regarding  such  agreement,  you  should  then 
find  for  the  defendant.^ 

§  766.     Matters  considered  in  determining  issue 
§  766(1).     Delaware 

You  are  instructed  that,  whether  the  dog  which  it  is  admitted 
was  killed  was  owned  by  the  plaintifif,  you  will  determine  from  all 
the  facts  and  circumstances  surrounding  this  case  as  testified  to 
by  the  witnesses.* 

§  766(2).    Iowa 

The  jury  are  instructed  that,  if  the  defendant  had  the  dog  in 
his  possession  and  was  harboring  him  on  his  premises  as  owners 
usually  do  with  their  dogs,  then  he  is  the  owner  within  the  mean- 
ing of  the  law.  If  the  dog  was  only  casually  upon  his  premises, 
and  was  not  being  harbored  by  defendant  as  owners  usually  har- 
bor their  dogs,  then  he  was  not  the  owner.  In  determining  how 
this  was  at  the  time  of  the  alleged  attack  you  will  consider  the 
defendant's  former  treatment  of  the  dog,  his  declarations  con- 
cerning him,  and  the  habit  of  the  dog  as  to  staying  at  the  defend- 
ant's place.^ 

§  767.     Brands  and  marks  as  evidence 

You  are  instructed  that  on  the  question  of  ownership  you  will 

not  consider  the  evidence  of  the  brand  of  ,  as  it  was  not 

shown  to  have  been  recorded.^ 

B.    Agistment 
Priority  of  agister's  lien,  see  post,  §  1781. 

§  768.     Liability  of  bailee  for  losses 
§  768(1).     United  States 

The  jury  are  instructed  that  defendant,  under  the  written  con- 
tract, was  to  preserve  the  hides  of  the  cattle  which  died  and  the 
ears  of  any  which  had  earmarks.  Under  this  provision  the  defend- 
ant was  bound  to  preserve  the  hides  of  all  the  cattle  which  died 
and  unless  he  has  done  so  he  is  bound  to  account  for  the  whole 

of  the  cattle,  less  such  as  he  has  preserved  the  hides  of, 

or  unless  the  preservation  of  them  was  waived.     There  is  testi- 

3  Dorris  v.  Rice,  108  N.  W.  7(K),  145  s  O'Hnra  v.  Miller,  20  N.  W.  760,  64 
Mich.  216.  Iowa,  462. 

4  Harrington  v.  Hall,  63  A.  875,  6  e  Turner  v.  State,  160  S.  W.  357,  71 
Pennewill,  72.  Tex.  Cr.  R.  477. 
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mony  showing  the  number  of  hides  preserved  by  defendant,  and 
as  to  an  agreement  with  plaintiff  waiving  the  preservation  of  some 
of  the  hides.  If  the  whole  of  the  steers  which  are  claimed  to 
have  died  have  thus  been  accounted  for  to  your  satisfaction,  de- 
fendant cannot  be  held  responsible,  provided  they  all  died  through 
unavoidable  causes,  and  not  through  the  neglect  or  carelessness 
of  defendant,  as  you  have  already  been  instructed.  The  offer 
to  count  the  hides  claimed  to  have  been  made  by  defendant  to 
plaintiff,  if  made  as  claimed  and  the  count  actually  made  as  tes- 
tified to,  if  satisfactorily  proven,  may  be  taken  by  you  as  show- 
ing that  defendant  had  the  number  of  the  hides  claimed.  There 
are  no  provisions  in  the  contract  as  to  when  the  hides  of  cattle 
which  had  died  should  be  counted  and  the  reasonable  construction 
therefore  is  that  the  hides  should  be  counted  at  the  time  and  with 
a  view  of  making  the  hides  themselves  available  for  use  or  sale.' 

§  768(2).    Nebraska 

The  court  instructs  the  jur)^  that  under  the  terms  of  the  contract 
herein  sued  upon  the  defendant  is  liable  for  the  value  of  any  cattle 
delivered  to  defendant,  or  any  of  the  increase  thereof,  which  were 
lost,  died,  or  not  returned,  if  you  believe  from  the  evidence  that 
such  loss,  death,  or  failure  to  return  such  stock  could  have  been 
prevented  by  the  defendant  in  exercising  reasonable  and  ordinary 
care  in  handling  such  stock.  On  the  other  hand,  it  is  provided 
by  said  contract,  and  the  law  is,  that  he  would  not  be  liable  to 

plaintiff  on   account  of   the   death  of  any   of  the  head   of 

cattle,  or  the  increase  thereof,  resulting  from  disease,  old  age,  or 
other  causes  which  the  defendant  by  reasonable  and  ordinary  care 
could  not  have  prevented.* 

C.     Liability  for  Injuries  Inflicted  by  Animals 

1.  Personal  Injuries  or  Injuries  to  Other  Animals 

§  769.     Animals  running  at  large — Wild  steer 
§  769(1).     United  States 

You  are  instructed  that  the  negligence  of  defendant  must  have 
been  the  proximate  cause  of  plaintiff's  injuries,  to  enable  her  to 
recover  in  this  cause.  If  defendant,  through  its  employes,  suffered 
said  steer  to  be  at  large,  and  such  act  by  the  defendant  was  neg- 
ligence on  its  part,  and  was  the  real  cause  of  the  injuries  to  plain- 
tiff, then,  in  law,  such  negligence  on  the  part  of  defendant  would 

7  Teal  V.  Bilbv,  S  S.  Ct.  2.39,  123  U.  «  Mattern   v.    McCarty,   102   N.   W, 

S.  572,  .31  L.  Ed.  26.3.  468,  73  Neb.  228. 
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be  the  proximate  cause  of  plaintiff's  injuries.  Was  there  negli- 
gence on  the  part  of  defendant  in  suffering  said  steer  to  run  at 
large?  Defendant  was  chargeable  with  such  care  as  an  ordinary 
prudent  man  would  have  used  under  the  circumstances  in  keeping 

said  steer  from  going  at  large  in  the  city  of .    Any  less  care 

on  its  part  would  be  negligence,  and  the  amount  of  care  indicated, 
if  used  by  the  railroad,  would  save  it  from  responsibility.  If  it 
occurs  to  you  that  such  injuries  as  were  inflicted  on  plaintiff  were 
unusual  and  seldom  occur,  that  fact  will  cut  no  figure  in  the  case 
if  you  find  that  defendant  was  negligent,  as  indicated  above,  in 
suffering  said  steer  to  be  at  large.® 

§  769(2).    Washington 

The  plaintiff'  in  this  case,  gentlemen  of  the  jury,  claims  that 
while  he  was  on  a  public  highway  in  this  county  he  was  injured  by 
a  steer  belonging  to  the  defendant,  which  had  been  left  by  the 
defendant  loose  upon  the  public  highway,  and  which  was  by  the 
defendant  permitted  to  roam   unattended  on  the  public  highway 

near ;   that  the  said  steer  was  wild,  vicious,  and  dangerous, 

and  was  known  to  be  so  by  the  defendant,  and  by  reason  of  being 
so  dangerous  the  plaintiff  was  injured.  Now,  gentlemen  of  the 
jury,  the  ownership  of  this  steer  is  admitted  in  this  case.  It  is  ad- 
mitted that  the  defendant  owned  the  steer  which  the  plaintiff  re- 
fers to  in  his  complaint,  so  there  is  no  issue  on  that.  Neither  is 
there  any  contention  that  this  steer  referred  to  in  the  complaint, 
which  was  the  particular  steer  alleged  to  have  injured  plaintiff, 
was  being  driven  at  the  time  these  injuries  are  alleged  to  have 
occurred  by  the  employes  of  the  defendant.  Now,  as  a  matter  of 
fact,  gentlemen,  the  owner  of  an  animal  which  he  knows  to  be 
wild  and  dangerous — it  makes  no  differene  whether  it  is  wild  or 
not,  but  knows  it  to  be  dangerous — has  no  right  to  permit  such 
animal  to  go  at  large  unattended,  and,  if  the  owner  of  this  animal 
knew  it  to  be  dangerous  or  vicious,  and  permitted  said  animal 
to  run  loose  or  roam  at  large,  such  owner  is  liable  for  any  dam- 
age which  said  animal  did.^** 

You  are  instructed  that  if  you  believe  from  the  evidence  in  this 
case  that  the  defendant,  or  drivers  of  the  animal  in  question,  should 
have  known  that  the  said  steer  was  of  such  a  disposition,  or  of  such 
a  nature  that  it  would  be  dangerous  and  likely  to  commit  an  in- 
jury, such  as  is  complained  of  in  this  case,  and  that  such  steer  did 

9  Texas  &  P.  Rv.  Co.  v.  Juneman  lo  Harri.s  v.  Carstens  Packing  Co., 

(C.  C.  A.  Tex.)  71  F.  939,  18  C.  C.  A.  SO  P.  112.5,  43  Wash.  647,  6  L.  R.  A. 
394.  (N.   S.)  1164. 
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injure  the  plaintiff,  it  will  be  your  duty  to  find  a  verdict  for  the 
plaintiff,  etc.^* 

§  770.     Injuries  by  stallion 

You  are  instructed  that  there  are  some  questions  in  this  case 
which  the  jury  must  decide,  and  the  jury  will  be  the  sole  judge  as 
to  those  questions.  The  first  of  these  questions  is,  Was  the  de- 
fendant, at  the  time  the  stallion  escaped,  using  that  degree  of  care 
and  precaution  to  .prevent  the  escape  of  the  stallion  which  a  person 
of  ordinary  caution  and  prudence  would  have  used  under  like  cir- 
cumstances? In  deciding  this  question,  you  should  take  into  con- 
sideration all  the  evidence  of  the  case,  as  to  the  size  and  age  of 
the  stallion  and  the  manner  in  which  he  had  been  used  and  han- 
dled, his  disposition,  character,  and  propensities,  the  kind  and 
character  of  halter  which  was  used,  the  lack  of  fence  about  the 
barnyard,  the  purpose  for  which  the  stallion  was  brought  out  of 
the  barn,  the  probable  consequences  of  his  escape,  and  any  and  all 
other  facts  and  circumstances  in  evidence  which,  in  your  opinion, 
will  aid  you  in  determining  whether  the  defendant  used  due  care 
and  precaution  to  prevent  the  escape  of  the  stallion.^* 

§  771.     Injuries  by  dogs 
§  771  (I).     Indiana 

The  court  instructs  the  jury  that,  if  you  find  from  a  prepon- 
derance of  all  the  evidence  that  the  defendant  kept  a  dog  which 
had  a  propensity  to  bite  mankind,  and  which  fact  was  known  to 
the  defendant,  then  it  was  his  duty  to  keep  said  dog  confined,  and, 
if  he  failed  to  do  so,  and  through  such  failure  plaintiff  was  dam- 
aged, then  you  should  find  for  the  plaintiff,  etc.*^ 

The  jury  are  instructed  that  the  fact  that  the  defendant  or  de- 
fendant's wife  may  have  been  able  to  control  the  dog  by  calling 
him  off  or  speaking  to  him  when  he  would  run  at  any  one,  even  if 
the  jury  believe  this  fact  proven,  is  not  such  a  restraining  as  is 
contemplated  by  the  law,  and  would  not  relieve  or  excuse  the 
defendant  from  the  charge  of  negligence,  if  the  other  facts  in  said 
cause  are  proven  that  would  require  the  defendant  to  restrain  his 
dog." 

11  Harris  v.  Carstens  Packing  Co.,  1 3  Holt  v.  Myers,  93  N,  E.  31,  47 
S6  P.  1125,  43  Wash.  647,  6  L.  R.  A.       Ind.  App.  118. 

(N.  S.)  1164.  14  Docker ty  v.  Hutson,  25  N.  E.  144, 

12  Whitney  v.  Eitz,  151  N.  W.  762,       125  Ind.  102. 
30  N.  D.  38. 
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§  771(2).    Rhode  Island 

The  court  instructs  the  jury  that  a  man  in  this  state  keeps  a  dog 
at  his  peril,  unless  he  keeps  him  in  an  inclosure,  and  you  are  in- 
structed that  an  inclosure  is  land  which  is  surrounded  by  some 
sort  of  a  fence  or  hedge,  or  something  of  that  kind.^^ 

§  771(3).    Texas 

The  court  charges  the  jury  that  it  is  the  duty  of  the  owner,  keep- 
er, or  harborer  of  a  ferocious  and  vicious  dog  to  restrain  such  dog, 
and  not  allow  such  dog  to  run  at  large  on  the  streets  of  the  city, 
where  such  dog  may  have  opportunity  to  attack  persons  lawfully 
using  the  streets ;  and  if  you  find  and  believe  from  the  evidence 
before  you  that  the  dog  which  bit  the  plaintiff  was  a  dog  of  fero- 
cious and  vicious  habits,  and  that  the  defendant  ,  knew  it 

was  a  vicious  dog,  and  you  further  find  that  the  said  was, 

at  the  time  plaintifif  was  bitten,  the  owner,  keeper,  or  harborer  of 
the  dog,  you  will  find  for  the  plaintifif.^® 

§  772.     Injuries  by  dogs  to  other  animals 

The  court  charges  the  jury  that  each  owner  of  a  dog  which  is 
concerned  in  or  engaged  in  the  killing,  wounding,  and  worrying  of 
sheep  is  liable  for  the  whole  amount  of  damages  which  his  dog 
was  concerned  or  engaged  in  doing>' 

§  773.     Same — Apportionment  of  damages  for  sheep  killing 

The  court  further  instructs  the  jury  that,  if  you  find  for  the  plain- 
tiff on  the  first  count  in  his  petition,  then  it  is  not  an  absolute  es- 
sential to  plaintiff's  recovery  that  he  prove  what  particular  dam- 
age was  done  by  defendant's  dog  and  what  particular  damage  was 
done  by  the  other  dog;  for,  if  you  find  that  both  dogs  were  of 
equal  power  to  do  mischief,  and  that  there  were  no  circumstances 
to  render  it  probable  that  greater  damage  was  done  by  one  dog 
than  by  the  other,  then  each  owner  is  liable  for  an  equal  share  of 
such  damage ;  but,  if  you  find  that  the  defendant's  dog  had  greater 
or  less  power  than  the  other  dog  to  do  mischief,  and  that  there 
were  circumstances  to  render  it  probable  that  greater  or  less  dam- 
age was  done  by  defendant's  dog  than  was  done  by  the  other,  then 
the  defendant  is  liable  for  the  amount  of  the  damages  that  you 
may  find  were  done  by  his  dog  in  proportion  to  his  power  and  ac- 

15  Whittet  V.  Bertsch,  97  A.  IS,  39  i7  Nelson  v.  Nugent,  82  N.  W.  287, 

E.  I.  31,  L.  R.  A.  1916E,  710.  106  Wis.  477,  SO  Am.  St.  Rep.  51— rule 

leBarklow  v.  Avery,  89  S.  W.  417,  under  statute. 
40  Tex.  Civ.  App.  355. 
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cording-  to  said  circumstances  when  compared  with  said  other 
dog.'^* 

§  774.     Duty  to  keep  dog  off  race  track 

The  court  instructs  the  jury  that  if  the  defendant  took 

the  dog  onto  the  fair  grounds,  or  permitted  the  same  to  follow  him, 
knowing  that  horses  were  to  race  upon  the  track  while  said  dog 
was  there,  and  that  said  animal  by  nature  was  inclined  to  interfere 

with   and  run  after  horses,  and  that  the  defendant  knew 

such  fact,  and  that  if  he  took  the  animal  upon  the  grounds  and 
failed  to  exercise  such  care  and  caution  as  a  reasonably  careful  and 
cautious  person  would  use  under  the  same  and  similar  conditions 
to  prevent  said  dog  getting  upon  said  track  or  interfering  with  the 
running  horses,  and  by  reason  of  such  want  of  care  the  dog  went 
upon  the  track  and  caused  the  injury  sued  for,  such  defendant 
would  be  liable.^** 

§  775,     Liability  of  one  having  temporary  custody  of  dog  for  in- 
juries inflicted  by  it 

The  court  instructs  the  jury  that  if  the  defendant did  not 

know  of  the  presence  of  the  dog  until  about  the  time  the  race,  in 
which  the  injury  occurred,  was  being  run,  and  until  defendant  was 
inside  of  the  fair  ground,  and  at  the  time  the  race  was  run  the  dog 
was  with  defendant,  and  was  a  dog  kept  about  the  premises  of 
,  in  which  defendant  lived,  then  it  was  incumbent  upon  de- 
fendant to  use  due  care  and  caution  to  keep  the  dog  ofif  of  the 

track ;    and  the  fact  that  one  — ■ had  his  hand  upon  the  collar 

of  said  dog  would  not  alone  and  of  itself  mean  that  due  care  was 
being  exercised,  and  under  such  conditions  the  fact  that  a  race 
was  being  run,  and  the  fact  that  dogs  are  likely  to  become  excited 
and  use  strenuous  efforts  and  get  away  and  upon  said  track, 
should  be  considered ;  and  it  must  appear  that  such  care  and 
caution  was  taken  as  would  reasonably  prevent  the  dog  getting 
upon  the  track;  and  it  was  for  the  jury  to  determine  whether  the 
dog  entered  upon  the  track  with  the  knowledge  of  defendant,  or 
without  his  knowledge,  and  if  said  defendant  permitted  the  animal 
to  go  with  him  to  the  track  or  remain  with  him  after  being  up- 
on the  track,  and  failed  to  use  reasonable  care  and  caution  as  a 
reasonable,  prudent,  and  cautious  person  would  do,  under  the  same 
or  similar  conditions,  and  the  dog  did  enter  the  track  and  cause 

18  Miller  v.  Prongh,  221  S.  W.  159,       Fair  &  Racing  Ass'n,  104  P.  1015.  17 
20,3  Mo.  App.  41.3.  Idaho.  63,  25  L.  R.  A,  (N.  S.)  691,  20 

i»McClaiii   V.   Lewiston   Interstate       Ann.  Cas.  60. 
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the  injury,  then  the  defendant  would  be  guilty  of  negligence,  re- 
gardless of  whether  he  was  the  owner  of  the  dog  or  not.^'^ 

§  776.  Duty  of  owner  of  animal  to  warn  others  as  to  its  vicious- 
ness 
The  court  instructs  you  as  a  matter  of  law  that  the  owner  of  a 
dangerous  mule  or  other  animal,  knovv-ing  the  same  to  be  dangerous 
to  any  one  who  might  drive  or  use  it,  owes  the  duty  of  not  per- 
mitting others  to  drive  the  same  without  informing  any  such  other 
person  or  persons  of  the  fact  of  the  dangerousness  of  such  animal ; 
and  this  is  true  whatever  ma}^  be  the  relation  of  such  owner  to 
such  other  person  or  persons.  And  in  this  case,  if  you  believe  from 
the  preponderance  of  the  testimony  that  the  defendants  knowing- 
ly permitted  the  plaintiff  to  use  or  drive  any  mule  dangerous  to 
be  used  or  driven,  without  informing  plaintiff  of  the  dangerousness 
of  the  same,  and  the  plaintiff,  while  endeavoring  to  use  said  mule, 
without  fault  or  neglect  upon  his  part,  and  without  knowing  the 
dangerousness  of  the  same,  was  injured,  then  the  defendants  are 
liable  to  plaintiff  for  such  damages  as  he  may  have  sustained  by 
reason  thereof.^^ 

§  777.     Necessity  of  shewing  knowledge,  by  ovv^ner  or  keeper  of 

animal,  of  viciousness 
§  777(1).    Indiana 

The  court  instructs  the  jury  that,  before  the  plaintiff  is  entitled 
to  recover,  the  evidence  must  show  by  a  fair  preponderance  that  the 
defendant  kept  a  vicious  dog  at  his  place,  which  he  permitted  to 
run  at  large,  and  on  the  public  highway  near  his  place,  and  that  he 
knew  that  said  dog  was  vicious  and  likely  to  attack  and  injure 
persons  while  passing  along  the  public  highway.^" 

The  jury  are  instructed  that  the  plaintiff  has  alleged  in  each 
paragraph  of  his  complaint  that  the  steer  in  question  was  of  a 
dangerous  and  vicious  disposition,  in  the  habit  of  attacking  man- 
kind and  animals.  He  has  also  alleged  that  the  defendant  knev/ 
of  such  dangerous  and  vicious  disposition  of  said  steer,  and  that 
he  (plaintiff)  had  no  knowledge  of  such  dangerous  and  vicious 
disposition.  To  entitle  the  plaintiff  to  recover,  he  must  have  prov- 
ed, by  a  fair  preponderance  of  the  evidence,  not  only  that  the  steer 

^0  McClain   v.   Lewistnn   Interstate  -^  Fererira  v.  Silvcy,  176  P.  371,  38 

Fair  &  Racins  Ass'ii.  104  P.  1015,  17  Cal.  App.  346. 

Idaho.  63,  2.5  L.  R.  A.  (X.  S.)  691,  20  22  Holt  v.   Myers,  93  N.  E.  31,  47 

Ann.  Cas.  60.  Ind.  App.  118. 
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was  dangerous  and  vicious,  but  that  the  defendant  knew  that  fact 
and  the  plaintiff  was  ignorant  of  it."'*^ 

§  777(2).     Michigan 

The  jury  are  instructed  that  notwithstanding  they  might  find 
that  the  animal  was  not  actually  vicious  up  to  the  time  of  the  injury, 

and  that had  no  knowledge  of  any  viciousness  in  the  bull, 

yet  in  view  of  the  known  and  ordinary  propensities  of  such  an 
animal,  if  the  jury  find  that  the  manner  of  driving  and  managing 
the  bull  was  negligent,  then  the  plaintiff  could  recover,  if  her 
conduct  on  the  occasion  was  not  wanting  in  reasonable  care  and 
prudence,  in  view  of  all  the  circumstances  and  surroundings  of 
the  injury.^* 

§  778.     Same — Injuries  inflicted  by  animal  while  trespassing  on 
premises  of  plaintiff 

The  jury  are  instructed  that  if  the  defendant's  horse  was  at  the 
time  trespassing  in  plaintiff's  field,  on  plaintiff's  land,  or  on  the 
land  of  a  third  party  where  plaintiff  was  pasturing  his  horse  by  the 
month  for  a  consideration  paid  by  plaintiff  to  such  owner,  and 
there  attacked  and  killed  plaintiff's  horse,  defendant  is  liable  for 
the  injury,  whether  he  knew,  or  not,  of  the  vicious  propensity  of  his 
horse. ^^ 

The  jury  are  instructed  that  if  the  jury  find  that  the  defendant's 
horse  was  in  pasture  on  his  wife's  premises,  and  while  there  broke 
over  her  part  of  the  partition  fence  separating  her  said  lands  from 
the  field  in  which  plaintiff's  horse  was  being  rightfully  pastured 
by  him,  then  the  defendant's  horse  was  unlawfully  in  the  place 
where  the  plaintiff's  horse  was  on  pasture;  and  in  such  case,  if 
the  jury  find  that  he  killed  plaintiff's  horse,  the  defendant  is  liable 
to  plaintiff  foi"  the  injury,  whether  his  horse  was  in  fact  vicious  or 
not,  and  whether  he  knew  of  such  viciousness  or  not.~® 

§  779.     Effect  of  notice  to  owner  of  vicious  propensities 
§  779(1).    Indiana 

The  jury  are  instructed  that  if  you  find  from  a  preponderance 
of  all  the  evidence  that  the  defendant  kept  a  dog  which  had  a  pro- 
pensity to  bite  mankind,  and  which  fact  was  known  to  the  de- 
fendant, then  it  was  his  duty  to  keep  said  dog  confined,  and,  if  he 

2  3  Todd  V.  Banner,  46  N.  E.  829,  17  52  Ohio  St,  552,  27  L.  R.  A.  862,  49 

Ind.  App.  368.  Am.  St.  Rep.  741. 

24  Barnum  v.  Terpening,  42  N.  W.  2g  Morgan  v.  Hudnell,  40  N.  E.  716, 
S67,  75  Mich.  557.  52  Ohio  St.  552.  27  L.  E.  A.  862,  49 

25  Morgan  v.  Hudnell,  40  N.  E.  716,  Am.  St.  Rep.  741. 
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failed  to  do  so,  and  through  such  failure  plaintiff  was  damaged, 
without  his  fault,  then  they  should  find  for  the  plaintiff.*' 

§  779(2),     New  Jersey 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  dog-  mentioned  in  the  evidence  bit  plaintiff  in  the 
cheek,  and  that  defendant  is  the  owner  of  such  dog,  and  that  prior 
to  the  time  of  the  inflicting  of  such  injury  upon  the  plaintiff  by  the 
dog  it  had  to  the  knowledge  of  defendant  a  mischievous  propen- 
sity to  bite  people  in  play  then  you  are  instructed  that  the  law  is 
for  the  plaintiff.™* 

§  779(3).     Oklahoma 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
dog  of  defendant  bit  the  plaintiff,  and  that  prior  to  the  time  of 
such  injury  defendant  had  actual  or  constructive  notice  that  such 
dog  was  vicious  and  dangerous,  you  will  find  for  the  plaintiif.^^ 

§  779(4).     Texas 

The  jury  are  instructed  that  one  who  keeps  a  dangerous  dog,, 
with  knowledge  of  its  vicious  propensities,  incurs  a  liability  for  any 
injury  caused  by  it  to  another  person.  Before  the  plaintiflf  can 
recover  anything  in  this  suit,  he  must  establish  by  a  preponder- 
ance of  the  testimony  that  the  defendant  owned  the  dog  that  did 
the  injury  to  plaintiff;  that  said  dog  was  of  a  ferocious,  vicious, 
and  dangerous  disposition ;  and  that  defendant  knew  that  said  dog 
was  dangerous  as  aforesaid.  But,  after  the  owner  of  a  vicious  dog 
has  notice  of  its  vicious  propensities,  he  cannot  exonerate  himself 
by  showing  that  he  used  care  in  keeping  and  restraining  the  animal, 
for  after  such  knowledge  he  assumes  the  risk  of  keeping  him  se- 
curely. If,  therefore,  you  believe  from  the  evidence  and  a  pre- 
ponderance thereof  that  the  defendant,   on   or  about  the  

day  of  had  a  vicious  dog;    that  he  knew  said  dog  was 

vicious  and  ferocious,  and  liable  to  attack  and  bite  persons  coming 
in  contact  with  it;  that  the  defendant  permitted  said  vicious  and 
ferocious   dog,   if   any,   to   run   at   large   on   the   public   streets   of 

,  and  that  while  so  running  at  large  the  said  dog  attacked 

and  bit  the  plaintiff,  then  you  will  find  for  the  plaintiff  such  dam- 
ages as  you  find  from  the  evidence  he  has  suffered.^® 

2  7  Holt  V.   Myers,  93  N.  E,  31,  47  29  Ayers  v.  Macoughtry,  117  P.  1088, 

Ind.  App.  118.  29  Old.  399,  37  L.  R.  A.  (N.  S.)  865. 

2  8  Dranow  v.  Kolmar,  104  A.  650,  The   question    of   contributory   negli- 

92   N.   J.   Law,   114.     There  was  no  gence  was  not  raised, 

question  of  contributory  negligence  in  30  Triolo  v.  Foster  (Civ.  App.)  57  S, 

the  case.  W.  698. 
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§  780.     Contributory  negligence 
§  780(1).     Illinois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  at  the  time  of  the  injury  to  the  plaintilT  there  was  displayed 
conspicuously  in  the  auction  ring'  in  question  a  sign  reading:  "Do 
not  stand  in  the  ring.  Persons  standing  in  this  ring  do  so  at  their 
own  risk" — and  that  the  plaintiff  knew  of  such  sign  and  that  the 
plaintiff  received  his  injuries  while  standing  in  the  ring  in  ques- 
tion, then  you  are  instructed  that  plaintiff  cannot  recover  and  your 
verdict  must  be  for  the  defendant.^^ 

§  780(2).     Indiana 

The  jury  are  instructed  that  the  plaintiff  has  alleged  in  each 
paragraph  of  his  complaint,  among  other  things,  that  he  received 
the  injury  complained  of  without  fault  or  negligence  on  his  part. 
This  is  a  material  and  necessary  allegation.  Without  such  alle- 
gation his  complaint  would  not  have  been  sufffcient  to  have  con- 
stituted a  cause  of  action,  and  before. the  plaintiff  can  recover,  he 
must  have  proved  by  a  fair  preponderance  of  the  evidence  that  he 
did  receive  said  injuries  without  fault  or  negligence  on  his  part  di- 
rectly and  materially  contributing  to  the  injury.  It  is  not  enough 
to  enable  the  plaintiff  to  recover  that  he  shall  have  proved  fault 
and  negligence  on  the  part  of  the  defendant.  He  must  also  prove 
that  he  himself  was  free  from  such  fault  or  negligence,  and,  if  he 
has  failed  to  prove  by  a  fair  preponderance  of  the  evidence  that  he 
received  the  injury  without  such  fault  or  negligence  on  his  own 
part,  he  cannot  recover.^^ 

§  780(3).    Iowa 

The  jury  are  instructed  that  the  defendant  claims  that  the  plain- 
tiff, in  passing  the  bull,  provoked  the  bull  to  make  the  attack  upon 
him,  by  striking  the  bull  with  a  cane  or  stick,  without  reason- 
able cause.  If  you  find  that  the  plaintiff'  struck  the  bull,  and  there- 
by excited  him  to  make  the  attack,  you  will  not  assume,  as  a  mat- 
ter of  law,  that  the  plaintiff  was  in  fault,  but  you  will  inquire 
whether,  under  the  circumstances,  the  plaintiff  had  or  had  not  rea- 
sonable cause  to  strike  the  bull  with  his  cane.  You  will  carefully 
notice  what  the  plaintiff  did,  if  anything ;  his  situation  at  the 
time,  as  it  appeared  to  him  ;  and  all  the  circumstances  surround- 
ing him ;  and  decide  whether  he  acted  as  a  man  of  ordinary  pru- 
dence or  not.^^ 

siCraney    v.    Scliloemau,    145    111.  3  3  Meier  v.  Shrunk,  44  N.  W.  209,  70 

App.  .31.3.  Iowa,  17. 

3  2  Todd  V.  Danner,  46  N.  E.  829,  17 
Ind.  App.  368. 
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§  780(4).     Neijraska 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
plaintiff  voluntarily  exposed  himself  to  danger  by  attempting  to 
break  up  a  fight  between  his  dog  and  that  of  defendant,  and  while 
so  endeavoring  to  separate  such  dogs  so  engaged  in  combat,  he  re- 
ceived the  injuries  from  defendant's  dog  for  which  he  sues,  you 
will  find  for  the  defendant.^* 

§  781.     Knowledge  of  injured  person  of  viciousness 
«)  781  (I).    Kansas 

At  defendant's  instance,  the  court  instructs  the  jury  that  if  they 

Delieve  from  the  evidence  that  defendant, ,  told  the  plaintiff, 

,  before  he  bought  the  horse  in  question,  or  at  the  time  when 

the  sale  and  purchase  was  made,  and  before  it  was  consummated, 
that  the  horse  had  previously  run  away,  and  was  not  entirely  trust- 
worthy, or  words  to  that  effect,  then  the  plaintiff  cannot  recover  in 
this  case,  and  your  verdict  must  be  for  the  defendant. ^'^ 

§  781(2).     Kentucky 

The  court  instructs  the  jury  that  if  the  mule  was  dangerous 
and  vicious,  and  was  known  by  the  defendant  to  be  such,  or  if  by 
the  use  of  ordinary  care  this  might  have  been  known  by  it  or  its 
servants,  you  should  find  for  the  plaintiff,  unless  you  find  from 
the  evidence  that  plaintiff  knew  before  he  was  kicked  by  the  mule 
that  it  was  dangerous,  and  liable  to  kick  and  injure  him,  and  after 
this  voluntarily  went  on  hauling  with  the  mule,  in  which  case  he 
assumed  the  risk,  and  you  should  find  for  the  defendant.^*' 

§  782.     Burden  of  proof 

The  jury  are  instructed  that  in  this  case  the  burden  of  proof 
rests  upon  the  plaintiff.^^ 

The  jury  are  instructed  that  the  plaintiff's  alleged  cause  of  action 
is  set  forth  in  his  complaint,  and,  before  he  can  recover,  he  must 
have  proved  by  a  fair  preponderance  of  the  evidence  all  the  ma- 
terial allegations  of  his  complaint,  or  enough  of  such  material  alle- 
gations to  constitute  a  cause  of  action  against  the  defendant.^* 

§  783.     Matters  considered  on  issue  of  vicious  propensities 

The  jury  are  instructed  that  a  dog  cannot  be  proven  to  be  vicious, 
and  liable  to  bite  mankind,  by  evidence  that  the  general  reputa- 

3  4  Warrick    v.    Farley,    145   N.    W.  -J  o  Brady  v.  Straub,  197  S.  W.  938, 

1020,  95  Neb.  565,  51  L.  R.  A.  (N.  S.)  177  Ky.  468,  L.  R.  A.  1918D,  197. 

45.  3  7  Todd  V.  Dauner,  46  N.  E.  829,  17 

3  5  Adams   v.   Snyder,   55  P.  498,   8  Ind.  App.  368. 

Kan.  App.  245.     I'laintiCe  was  kicked  -'s  Todd  v.  Banner,  46  N.  E.  829,  17 

by  the  horse.  Ind.  App.  368. 
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tion  is  that  the  dog  is  vicious  and  so  liable.     You  will  therefore 

not  regard  the   evidence  of  the  witness  that  such   is   the 

reputation  of  the  dog  upon  the  issues  of  whether  or  no  said  dog 
was  vicious,  and  liable  to  bite  mankind.^* 

§  784.     Damages  for  personal  injuries 

You  are  instructed  that  if  you  find  for  the  plaintiff  in  this  case 
you  may  return  a  verdict  in  such  sum  as  you  believe  from  the 
evidence  will  compensate  him  for  the  damages  which  he  has  sus- 
tained by  reason  of  the  injuries.  And  in  determining  said  dam- 
ages you  may  take  into  consideration  the  expenses  which  you 
believe  from  the  evidence  he  has  paid,  incurred,  or  become  liable 
for,  on  account  of  medical  and  surgical  services,  if  any,  in  conse- 
quence of  being  bitten  by  the  dog,  if  he  was  so  bitten ;  and  in  de- 
termining such  amount  you  may  take  into  consideration  the  appre- 
hension of  poisoning  from  the  bite  of  said  dog  and  the  fear  of  evil 
results  therefrom,  and  of  the  physical  and  mental  suffering  endured 
b}'-  him  in  consequence  of  being  bitten  by  said  dog.*** 

§  785.     Same — Exemplary  damages 

The  jury  are  instructed  that,  before  you  can  find  exemplary  dam- 
ages, you  must  believe  from  the  evidence  that  plaintiff  has  estab- 
lished by  a  preponderance  of  the  evidence  that  defendant  owned 
the  dog  that  bit  plaintiff,  that  he  knew  the  dog  was  of  a  vicious 
and  dangerous  disposition,  and  that  he  knowingly  let  the  dog 
run  at  large,  with  a  reckless  disregard  of  the  rights  of  the  public." 

S.     Injuries  to  Crops 

§  786.     Liability  for  injuries  to  crops  or  pasturage 
§  786(1).    Arkansas 

You  are  instructed  that  if  you  find  from  the  evidence  in  this 
case  that  the  defendant  was  herding  his  cattle  on  land  in  the  fenc- 
ing district,  or  was  permitting  them  to  run  at  large  on  such  land, 
and  they  escaped  and  went  upon  the  land  of  plaintiff  inside  the 
district  and  damaged  the  crop,  then  you  will  find  for  the  plaintiff', 
notwithstanding  the  district  fence  was  not  a  lawful  fence,  and  as- 
sess plaintiff's  damage  at  such  sum  as  the  evidence  shows  was 
caused  by  the  stock  of  defendant.*" 

3  9  Triolo  V.  Foster  (Tex.  Civ.  App.)  4i  Triolo  v.  Foster  (Tex.  Civ.  App.) 

57  S.  W.  698.  57  S.  W.  G9S. 

40  Ayers  v.  Macoughtry,  117  P.  1088,  42  HHi  v.  Gibson,  154  S.  W.  203,  107 

29  Okl.  399,  37  L.  R.  A.  (N.  S.)  865.  Ark.  130. 
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§  786(2).     Iowa 

The  jury  are  instructed  that  if  you  believe  from  the  evidence 
that  the  land  mentioned  in  the  evidence  was  the  property  of  the 
plaintiff,  and  that  the  land  was  fenced,  and  the  defendant  broke 
down  the  fence  and  thereby  allowed  his  cattle  to  go  upon  the  land, 
or  if  said  land  was  fenced,  and  the  fence  had  been  broken  down 
without  the  fault  of  defendant,  and  he  drove  his  cattle  upon  the 
land,  plaintiff  would  be  entitled  to  recover.*^ 

§  786(3).    Utah 

You  are  instructed  that,  if  you  find  and  believe  by  a  preponder- 
ance of  the  evidence  that  the  plaintiffs  were  lawfully  in  possession 
and  entitled  to  the  possession  and  control  of  the  lands  described 
in  their  complaint  during  the  time  alleged  in  the  complaint,  and 
that  during  the  said  time  the  boundary  lines  of  said  lands  were 
marked  by  posts  or  monuments  or  other  signs,  so  that  the  defend- 
ant could  see,  or  by  reasonable  investigation  could  ascertain  by 
going  upon  the  premises,  where  the  lands  of  the  plaintiffs  were,  so 
as  to  enable  the  defendant  with  reasonable  care  and  observation 
to  distinguish  or  know  the  lands  claimed  by  the  plaintiffs  from 
the  lands  upon  which  the  defendant  could  lawfully  graze  or  pasture 
his  cattle,  or  if  you  find  by  a  preponderance  of  the  evidence  that 
the  defendant  knew,  or  by  reasonable  care  and  attention  should 
have  known,  where  the  lands  of  the  plaintiffs  were,  by  being  told 
by  the  plaintiffs  or  otherwise,  and  you  further  find  that  the  defend- 
ant was  notified  to  keep  his  cattle  off  from  the  said  lands  claimed 
by  the  plaintiffs,  and  under  either  of  these  conditions,  after  receiv- 
ing such  notice,  the  defendant  suffered  or  permitted  his  cattle  to 
trespass  upon  the  said  lands  of  the  plaintiffs,  and  to  graze  thereon, 
then  the  defendant  would  be  liable  to  the  plaintiffs  for  such  dam- 
ages as  they  may  have  proved  that  they  suffered  by  reason  of 
such  trespass  during  the  times  alleged  in  the  complaint..** 

§  787.  Injuries  by  stock  of  occupant  of  land  to  hay  owned  and 
left  on  premises  by  former  occupant 
I  instruct  you,  gentlemen  of  the  jury,  that  as  a  matter  of  law,  if 
you  find  that  by  the  agreement  of  the  parties  the  plaintiff  had  a 
right  to  the  use  of  the  premises  for  the  purposes  of  raising  and  har- 
vesting this  millet,  that  the  plaintiff  had  a  reasonable  time  after 
the  maturity  of  the  hay  within  which  to  remove  the  same  from  the 
premises,  and  a  duty  was  incumbent  upon  the  plaintiff  to  remove 
the  same  within  a  reasonable  time  after  that  allotted  him  for  the 

4  3  Erbes   v.   Wehmeyer,   28   N.   W.  ^4  Hall  v.  Bartholomew,  169  P.  943, 

447,  69  Iowa,  85.  51  Utah,  279. 
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removal  of  the  same.  And  if  you  find  that  the  plaintiff  did  not  exer- 
cise reasonable  diligence,  and  did  not  remove  the  same  within  a 
reasonable  time  after  the  expiration  of  his  rights,  or  after  the  ex- 
piration of  the  date  given  him,  and  he  then  suffered  damages  by 
reason  of  the  stock  of  the  defendant  running  upon  said  premises, 
the  plaintiff  could  not  in  such  event  recover  damages  for  injury 
to  his  hay.*^ 

The  jury  are  instructed  that  these  parties  had  rights  and  re- 
sponsibilities resting  upon  each  of  them.  Plaintiff  had  a  right  to 
occupy  the  premises  for  a  given  time.  He  had  a  duty  to  remove  his 
property,  and  to  terminate  his  interests  therein  within  a  reasonable 
time,  and  it  was  the  duty  of  the  defendant  to  observe  the  rights  of 
the  plaintiff  during  such  reasonable  time  as  the  plaintiff  had.  The 
question  for  the  jury  to  determine  under  such  circumstances  is: 
What  would  be  a  reasonable  time?  That  is  a  question  of  fact, 
which  the  jury  must  determine  in  this  case.  If  you  find  that  the 
plaintiff  had  certain  rights  of  occupancy,  and  rights  to  crops  grown 
upon  these  premises  for  a  space  of  time,  or  for  a  reasonable  time, 
it  would  be  a  question  for  the  jury  to  determine  whether  or  not 
the  plaintiff  removed  his  property  and  terminated  his  occupancy  of 
the  premises  within  a  reasonable  time.  And  if  you  find  that  the 
plaintiff  did  not  remove  his  property  within  a  reasonable  time,  and 
that  after  the  expiration  of  a  reasonable  time  his  property  received 
injuries  at  the  hands  of  the  defendant's  stock,  the  plaintiff  could 
not  in  such  event  recover  any  damages.  But  if  you  find  that  the 
plaintiff  had  a  reasonable  time  within  which  to  remove  this  millet 
hay  from  the  premises,  and  during  that  time  the  same  was  injured 
or  destroyed  by  the  defendant's  stock,  then  the  defendant  is  re- 
sponsible, as  I  have  already  stated,  in  damages  to  the  plaintiff  for 
the  injuries  sustained,  and  it  will  be  for  the  jury  to  determine  in 
that  event  what  the  reasonable  damages  were.  It  will  be  for  the 
jury  to  determine  the  amount  of  hay  which  you  find  was  destroyed, 
and  the  reasonable  value  of  the  same  at  the  time  it  was  destroyed, 
if  you  find  that  it  was  destroyed.  In  no  event,  of  course,  could  the 
plaintiff  recover  damages  for  injuries  resulting  from  loss  by  rea- 
son of  injuries  by  the  elements,  or  by  any  other  injury,  excepting 
injury  inflicted  by  the  defendant's  stock,  if  any.*® 

45  Griffin  v.  Wiese  (N.  D.)  179  N.  W.  4.j  Grifflu  v.  Wiese  (N.  D.)  179  N.  W. 

373.  373. 
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§  788.     Duty  of  crop  owner  to  have  sufficient  fence  or  to  prevent 

damage 
§  788(1).     Indiana 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  fence  over  which  the  stock  of  the  defendant  entered  on  the 
land  of  the  plaintiff  was  a  partition  fence,  dividing  the  lands  of 
the  parties  to  the  suit,  and  that  the  stock  of  the  defendant  crossed 
over  such  fence  at  a  place  where  it  was  the  duty  of  the  plaintiff  to 
maintain  such  fence,  then  the  defendant  would  not  be  liable  in  this 
case,  unless  the  plaintiff  has  shown  that  the  fence  was  such  as 
good  husbandmen  generally  keep,  by  the  testimony  of  skillful 
men."*' 

§  788(2).    Indian  Territory 

You  are  instructed  that  it  is  claimed  by  the  plaintiff"  that  he  was 

the  tenant  of  a  man  by  the  name  of ,  and  that  the  land  upon 

which  he  was  farming  was  adjoining  a  pasture  owned  by  the  de- 
fendant. The  plaintiff"  insists  that  the  division  fence  between  the 
land  which  he  was  working  was  a  good  and  sufficient  fence  to  turn 
cattle  of  ordinary  disposition ;  but  that  the  cattle  of  defendant 
were  not  cattle  of  ordinary  disposition,  but  were  breachy  cattle, 
and  destructive  in  their  disposition,  and  that  they  broke  through 
the  fence,  and  destroyed  a  large  part  of  his  crop  of  corn,  to  his 
damage,  and  that  plaintiff  gave  notice  to  the  defendant  of  the  de- 
struction that  was  being  done  by  his  cattle.  The  defendant  insists 
that  the  division  fence  between  the  plaintiff's  land  and  defendant's 
pasture  was  owned  by  the  landlord  of  the  plaintiff,  and  that  the 

plaintiff's  landlord,  ,  and  the  defendant  had  an  agreement  by 

virtue  of  which  the  landlord  of  the  plaintiff  was  to  keep  the  fence 
in  repair,  and  that  defendant  sent  notice  to  the  plaintiff  or  to  his 
landlord  that  the  fence  was  not  in  repair.  The  court  instructs  you 
that  this  is  a  grazing  country,  and  the  rule  is  that  cattle  have  a 
right  to  run  at  large,  and  that  people  who  have  inclosures  must 
have  a  good  and  sufficient  fence — sufficient  to  turn  cattle  of  ordi- 
nary disposition ;  and  the  owners  of  cattle  are  not  liable  to  the 
owners  of  inclosures  for  damages  unless  the  said  cattle  so  running 
at  large  are  breachy  and  vicious  cattle,  and  not  cattle  of  ordinary 
disposition.  In  this  case,  if  you  are  satisfied  that  there  was  an 
agreement  between  the  landlord  of  the  plaintiff  and  the  defendant 
that  the  landlord  of  the  plaintiff  should  keep  the  fence  in  a  good 
state  of  repair,  then  the  court  would  instruct  you  that  the  same 

47  Hinshaw  v.  Gilpin,  64  Ind.  116. 
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rule  would  apply  as  to  the  character  of  the  fence  to  be  maintained 
between  these  two  adjoining  owners  as  applies  when  the  cattle  are 
running  at  large  on  the  range.  Hence  the  question  for  you  to  de- 
termine from  the  evidence  is  whether  the  plaintiff  or  his  landlord 
kept  the  division  fence  in  a  good  condition,  sufficient  to  turn  cattle 
of  ordinary  disposition;  and  if  you  find  that  they  did  not  keep 
such  a  fence,  then  your  verdict  should  be  for  the  defendant.  But  if 
you  are  satisfied  by  a  fair  preponderance  of  the  evidence  that  the 
fence  was  a  good  and  sufiticient  fence  to  turn  cattle  of  ordinary  dis- 
position, and  that  the  damages  were  done  by  the  cattle  of  the  defend- 
ant by  reason  of  their  vicious  and  breachy  character,  then  your 
verdict  should  be  for  the  plaintifif.** 

The  jury  are  instructed  that  if  the  damages  complained  of  could 
have  been  prevented  by  timely  labor  on  the  part  of  the  plaintiff, 
or  his  landlord,  after  notice  of  the  insufficient  fence  to  turn  de- 
fendant's cattle,  and  protect  his  crops,  that  it  was  the  duty  of  the 
plaintiff  and  his  landlord  to  repair,  or  to  act  and  prevent  the  dam- 
age if  it  could  be  done,  for  he  cannot  sit  idly  by  and  allow  damage 
which  he  might  avert  by  a  small  outlay,  and  then  compel  defend- 
ant to  pay  damage  which  he  has  allowed  to  be  done.*^ 

You  are  instructed  that  the  proof  tends  to  show  that  the  fences 

were  repaired  some  time  in  ,  or  possibly  the  ,  whicn 

date  the  jury  are  to  fix  for  themselves,  and  the  jury  are  instructed 
that  if  the  damage  was  done  prior  to  this  date,  and  the  fence  was 
in  a  defective  condition  prior  to  this  time  and  at  the  time  the  dam- 
age was  done,  that  the  plaintiff  cannot  recover  for  any  damage 
done  by  the  defendant's  cattle  prior  to  the  repairing  of  the  fence 
in  •  or .^^ 

You  are  instructed  that  should  you  be  satisfied  from  the  evi- 
dence that  the  division  fence  was  not  of  sufficient  character  to 
turn  cattle  of  ordinary  disposition,  or  that  defendant's  cattle  did 
not  damage  the  plaintiff's  corn,  or  that  defendant's  cattle  were  not 
breachy  or  vicious,  more  than  cattle  of  ordinary  disposition,  then 
your  verdict  should  be  for  the  defendant.^^ 

§  788(3).     Iowa 

The  jury  are  instructed  that  a  man  has  no  right  to  carelessly 
look  on  at  the  destruction  of  his  property.  It  is  his  duty  to  use 
reasonable  care  to  prevent  such  destruction;   and  if  he  fails  to  use 

48  Perry  r.  Cobb,  76  S.  W.  289,  4  so  Perrv  v.  Cobb,  76  S.  W.  289,  4 

Ind.  T.  717.  Ind.  T.  717. 

4  9  Perry  v.  Cobb,  76  S.  W.  2S9,  4  ci  Perry  v.  Cobb,  76  S.  W.  2S9,  4 

Ind.  T.  717.  Ind.  T.  717. 
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ordinary  care,  he  cannot  recover  for  the  injury  which  by  ordinary 
care  he  might  have  prevented. ^'^ 

The  jury  are  instructed  that  if  you  find  from  the  evidence  that 
the  defendant's  part  of  the  partition  fence,  with  the  exception  of  one 
or  two  small  gaps,  was  sufficient  to  have  turned  the  stock,  and  find 
that  the  plaintiff  knew  of  these  gaps,  and  that  the  stock  would  come 
through  such  gaps,  and  that  the  stock  did  come  through  said  gaps, 
and  if  you  find  that  plaintiff  could,  with  the  exercise  of  ordinary  care, 
have  prevented  said  stock  from  thus  trespassing,  and  did  not  do  so, 
he  cannot  recover  for  the  damage  which  he  might  have  thus  pre- 
vented.^^ 

The  jury  are  instructed  that  if  you  find  that  the  plaintiff'  could, 
by  the  use  of  ordinary  care,  have  prevented  the  horses  and  cattle 
from  eating  and  destroying  his  hay  and  corn,  he  cannot  recover 
for  such  hay  and  corn  thus  destroyed,  which  by  ordinary  diligence 
he  might  have  prevented.  The  plaintiff,  after  he  knew  the  horses 
and  cattle  of  others  were  destroying  his  hay  and  corn,  should  have 
used  reasonable  caution  to  have  prevented  further  injury,  such  as 
fencing  his  stacks,  and  fencing  his  corn  be3^ond  the  reach  of  such 
stock,  provided  he  could  reasonably  have  done  so.^* 

§  789.     Measure  of  damages 
§  789(1).    Indian  Territory 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  the  measure 
of  damages  which  the  plaintiff  could  recover  in  this  action  would  be 
the  value  of  the  corn  crop  at  the  time  of  its  destruction,  and  all  evi- 
dence that  has  been  admitted  in  relation  to  the  condition  of  the  corn 
crop  that  does  not  throw  light  upon  the  question  of  the  value  of  the 
corn  crop  at  the  time  of  its  destruction  should  not  be  considered  by 
you.  If  you  find  for  the  plaintiff,  and  allow  him  damages,  the  court 
would  instruct  you  that  the  amount  so  allowed  should  draw  interest 

at  the  rate  of per  cent,  per  annum  from  the  date  of  the  last 

damage  that  was  done  to  the  plaintiff's  corn  crop,  as  may  be  shown 
by  the  evidence.^^ 

§  789(2).     Iowa 

The  jury  are  instructed  that  the  measure  of  the  plaintiff's  dam- 
age for  the  loss  or  injury  to  the  grass  for  the  years  and 

,  if  you  find  that  he  has  sustained  any  damages  in  that  re- 
gard, will  be  the  actual  damage  done  to  the  grass  crop  for  these 

5  2  Little  V.  McGuire,  38  Iowa,  560.  es  Perry  v.  Cobb,  76  S.  W,  289,  4 

5  3  Little  V.  McGuire,  .38  Iowa,  .560.       Ind.  T.  717. 
5  4  Little  V.  McGuire,  38  Iowa,  560. 
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years  by  the  defendants'  cattle;  that  is,  the  difference  between  the 
actual  market  value  of  the  crop  upon  the  land  for  those  years  as 
it  was  and  what  its  market  value  would  have  been  had  the  plain- 
tiff's cattle  not  been  driven  or  herded  or  pastured  upon  the  land. 
To  state  it  in  other  words,  the  question  for  you  to  determine  from 
the  evidence  in  fixing  the  amount  of  damages,  if  any,  on  this  claim 
is,  how  much  less  was  the  actual  rental  value  of  the  land  for  the 
grass  crop  of  these  years  by  reason  of  the  defendants'  cattle  hav- 
ing Seen  driven  or  herded  upon  the  land  than  it  would  have  been 
had  the  cattle  not  been  driven  or  herded  upon  the  land?  If  you 
find  that  the  plaintiff"  is  entitled  to  recover  in  this  case,  you  will 
ascertain  whether  he  has  sustained  any  damages  by  reason  of  any 
permanent  injury  to  the  growth  of  grass  on  said  land.  The  plain- 
tiff's damages  upon  this  claim,  if  he  is  entitled  to  recover  any,  will 
be  such  only  as  injuriously  affect  the  market  value  of  the  land, 
and  must  be  fixed  at  the  difference  between  the  actual  market  value 
of  the  land  at  the  time  the  defendants'  cattle  ceased  to  be  herded 
upon  said  land  and  what  would  have  been  its  market  value  at  that 
time  if  the  cattle  had  not  been  herded  or  driven  upon  it  at  all ;  or, 
in  other  words,  the  question  here  to  be  determined  is,  how  much 
less,  if  any,  was  the  land  worth  in  the  market  by  reason  of  the  de- 
fendants' cattle  having  been  driven  or  herded  upon  the  land  than 
it  would  have  been  had  the  cattle  not  been  herded  or  driven  on  the 
land?  If  you  find  from  the  evidence  that  the  plaintiff'  is  entitled 
to  recover  damages  from  the  defendants,  you  will  declare  the  same 
by  vour  verdict ;  but  in  determining  the  amount  of  damages  you 
must  confine  the  same  to  the  damages  committed  by  the  defend- 
ants' cattle.  You  will  not  allow  him  for  any  injuries  to  the  grass 
on  the  land  that  may  have  been  committed  by  other  cattle,  nor 
will  you  allow  him  damages  for  any  injuries  that  may  hjive  been 
committed  in  prior  years,  or  prior  to  the  time  of  giving  the  notice, 
if  one  was  given,  as  has  been  defined  to  you  in  these  instructions.^'' 

§  790.  Damages  contributed  to  by  cattle  of  others  than  defendant 
You  are  further  instructed  that  any  damage  that  may  be  shown 
to  have  been  committed  by  cattle  belonging  to  other  people  than 
the  defendant  cannot  be  recovered  for  in  this  action,  no  matter 
through  what  fence  such  cattle  entered  ;  and  such  damage,  if  anv, 
committed  by  other  cattle,  must  not  be  included  in  your  verdict  in 
estimating  the  damages.^' 

5  6  Harrison  v.  Adamson,  53  N.  W,  "  Terry  v.  Cobb,  76  S.  W.  2S9,   4 

334,  86  Iowa,  693.  Ind.  T.  717. 
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§  791.     Right  of  owner  of  premises  to  take  up  trespassing  animal 

as  running  at  large 
§  791(1).    Iowa 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
bull  in  question  was  placed  by  plaintiff  in  the  pasture  on  his  own 
premises,  and  escaped  therefrom  and  came  upon  defendant's  prem- 
ises;  and  if  you  so  further  find  that  such  escape  was  because  the 
division  fence  between  the  pastures,  or  some  part  of  it,  was  not 
sufficient  to  properly  restrain  a  bull  under  the  circumstances  in 
which  the  pastures  on  the  two  premises  were  used  at  the  time ; 
and  if  you  further  so  find  that  plaintiff  had  knowledge  or  notice 
of  the  insufficiency  herein  described  when  he  placed  the  bull  in 
his  own  pasture — then  the  bull  was  not  properly  restrained,  and, 
if  taken  upon  defendant's  premises,  was  "found  at  large,"  within 
the  meaning  of  the  law.^* 

§  791(2).     Texas 

You  are  instructed  that,  at  the  time  of  said  homicide,  the  running" 

at  large  in  county  of  mules  was  prohibited  under  the  laws 

of  this  state.  If,  therefore,  you  believe  from  the  evidence  that  the 
defendant's  mules  entered  inclosed  lands  leased  and  occupied  by  C, 
and  were  roaming  about  the  cultivated  land  of  the  said  C,  without 
the  consent  of  said  C,  then  you  are  instructed  that  the  said  C.  had 
the  lawful  right  to  impound  said  stock  and  retain  the  same  in  his 
possession  until  it  was  determined  by  three  disinterested  freehold- 
ers appointed  by  the  justice  of  the  peace  of  said  precinct  what  dam- 
ages, if  any,  had  been  done  to  the  crop  of  the  said  C,  by  said  mules 
and  what  fees,  if  any.  he  was  entitled  to  under  the  law  for  im- 
pounding  said  stock. ^^ 

D.     Liability  fOR  Violation  op  Municipal  Regulations  against 

Running  at  Large 

§  792.     Knowledge  of  owner 

The  jury  are  instructed  that,  before  you  can  find  the  defendant 

'guilty,  you  must  believe  from  the  evidence  that  the  hogs  of  the 

defendant  were  running  at  large  within  the  corporate  limits  of  th^ 

town  of and  that  said  hogs  were  so  running  at  large  within 

the  said  corporate  limits  by  the  suft'erance  of  defendant.  Although 
you  may  believe  from  the  evidence  that  the  hogs  of  defendant 
strayed  from  their  usual  place  of  running  into  and  within  the  cor- 

5  8  Conwav  v.  Jordan,  81  N.  W.  703,  so  Barnett  v.  State,  176  S.  W.  .580, 

110  Iowa,  162.  76  Tex.  Cr.  R.  555. 
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porate  limits  of  said  town,  yet  if  the  jury  further  believe  from  the 
evidence  that  they  were  so  running  within  said  corporate  limits 
Avithout  the  knowledj^e  or  sufferance  of  defendant,  you  will  find 
the  defendant  not  guilty.*'** 

§  793.     What  constitutes  suffering  animals  to  run  at  large 

The  jury  are  instructed  that  if  you  believe  from  the  evidence 
that  defendant  suffered  his  hogs  tO'  run  at  large  outside  the  cor- 
porate limits  of  the  town  of  ,  having  reason  to  expect  that 

they  would  run  at  large  within  the  said  corporate  limits  of  

and  they  came  within  the  limits  of  said  corporation  by  reason  of 
their  being  so  permitted  to  run  at  large  outside  of  the  limits  of 
said  town,  then  the  said  defendant  has  suffered  the  said  hogs  to 
run  at  large  in  said  town  within  the  meaning  of  said  ordinance, 
and  you  must  find  him  guilty  and  assess  penalty  within  the  pro- 
visions of  said  ordinance.*^ 


E.      LlABIUTY  FOR  INJURIES  TO  AniMALS 
See,  also,  Railroads. 

§  794.     Duty  of  owner  of  lands  with  respect  to  cattle  or  hogc 
straying  thereon 

The  court  instructs  the  jury  that  an  owner  of  uninclosed,  or  in- 
sufficiently inclosed,  lands  is  not  liable  for  injuries  to  animals 
straying  upon  the  land,  unless  he  maintains  or  permits  to  remain 
thereon  something  in  itself  calculated  to  attract  such  animals  to 
then-  injury,  and  in  this  case,  if  you  find  from  a  preponderance  of 
the  evidence  that  the  pots  of  poison  were  mixed  by  the  defendant 
for  a  lawful  purpose,  that  is,  to  destroy  useless  timber  upon  his 
lands,  and  that  he  did  not  and  had  no  reason  to  anticipate  that 
plaintiffs'  cattle  would  drink  the  poison,  the  defendant  will  not  be 
liable  in  damages,  and  your  verdict  should  be  for  the  defendant.^^ 

§  795.     Same — Duty  and  liability  as  dependent  upon  sufficiency 
of  fence 

The  court  instructs  the  jury  that  this  is  an  action  under  section 

of  the ,  which  provides  that  if  a  person  does  not  have 

a  lawful  fence,  and  on  account  of  such  fact  hogs  enter  into  his  fields 
and  injure  him  in  any  way,  and  he  worries  them  with  dogs  or  oth- 
erwise, and  by  such  worrying  they  are  killed  or  injured,  such  per- 

«o  Town  of  Collinsville  V.  Scanland,  6  2  Abbott  v.   Vanmeter,  219  S.  W. 

58  111.  221.  330,  142  Ark.  601. 

61  Town  of  CoUinsville  v.  Scanland, 
5S  111.  221. 
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son  shall  be  liable  to  the  owner  of  said  hogs  in  double  damages, 
with  costs.  A  lawful  fence,  if  composed  of  posts,  boards,  or  pali- 
sades, shall  be  four  and  one-half  feet  high,  with  posts  set  firmly 
in  the  ground,  and  not  more  than  eight  feet  apart,  and  with  rails, 
palings,  boards,  or  palisades  securely  fastened  thereto,  and  placed 
at  proper  distances  apart  so  as  to  resist  horses,  cattle,  swine,  and 
like  stock.  A  worm  fence  shall  be  at  least  five  feet  high  to  the 
top  of  the  rider,  or,  if  not  ridered,  shall  be  live  feet  to  the  top  rail 
or  pole,  and  shail  be  locked  with  strong  rails,  poles,  or  stakes.  In 
this  case,  however,  the  fact  that  the  fence  was  not  of  a  height  re- 
quired by  law  will  not  make  the  defendant  liable  in  this  action  un- 
less you  believe  from  the  evidence  that  the  hogs  entered  the  field 
by  going  over  the  fence;  that  is  to  say,  no  defect  of  any  kind  in 
the  fence  would  fix  the  liability  on  the  defendant  unless  you  believe 
from  the  evidence  that  such  defect  was  the  place  where  the  hogs 
entered  the  field.  If  the  defect  through  which  or  by  which  the 
hogs  entered  the  defendant's  field  was  caused  by  the  action  of  the 
water  or  any  other  agency  not  under  the  control  of  the  defendant, 
then  he  would  have  a  reasonable  time,  after  such  defect  was  so 
caused,  within  which  to  repair  the  same,  and  during  such  time 
would  not  be  liable  for  damages  to  stock  under  above  section.^'^ 
You  are  instructed  that,  if  you  find  from  the  evidence  that  de- 
fendant's fence  around  the  field  in  question  was  not  a  lawful  fence 
as  herein  defined,  and  if  plaintiff's  hogs  entered  defendant's  field 
by  or  through  any  defect  in  such  fence  which  prevented  it  from 
being  a  lawful  fence,  and  if  defendant  worried  them  with  dogs,  or 
caused  it  to  be  done,  or  beat  them,  and  if  such  worrying  or  beating 
killed  or  injured  and  caused  the  death  of  such  hogs,  or  any  of 
them,  you  should  find  for  the  plaintiff,  and  also  find  the  value  of 
same  hogs  so  killed  at  the  same  time,  or  injured  so  they  died  there- 
from soon  afterward:  Provided,  however,  if  you  find  that  the 
hogs  entered  said  field  at  a  place  where  the  defect  was  not  in  the 
fence  when  first  built,  and  was  caused  by  some  agency  not  under 
the  control  of  the  defendant,  and  he  had  not  had  a  reasonable  time 
after  such  defect  was  caused  to  repair  the  same,  then  you  find  for 
the  defendant,  or  if  they  entered  by  such  defect  in  the  fence,  which 
was  unknown  to  the  defendant,  and  if  it  had  not  existed  for  such 
a  length  of  time  that  a  reasonably  prudent  man  would  have  dis- 
covered the  same,  then  th6  issues  should  be  found  for  the  defend- 
ant.«* 

6  3  Woods  V.  Carty,  85  S.  W.  124, 110  ^4  Woods  v.  Carty,  85  S.  W.  124,  110 

Mo.  App.  416.  Mo.  App.  416. 
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You  are  instructed  that  a  reasonable  time  within  which  to  so 
repair  is  such  time  as  a  reasonably  prudent  man  would  take  to 
repair  a  fence  in  like  condition  and  under  like  circumstances.  If 
the  hogs  entered  the  defendant's  field  at  a  hole  or  defect  in  the 
fence  of  which  he  had  no  knowledge,  and  which  did  not  exist  when 
the  fence  was  built,  then  he  would  not  be  liable  in  this  action,  un- 
less such  defect  had  existed  for  a  sufficient  time  that  a  reasonably 
prudent  man  would  have  ascertained  the  same.  The  plaintifif  is 
not  required  to  prove  the  manner  and  place  of  entrance  of  the  hogs 
into  said  field  by  positive  testimony,  but  he  may  prove  it  by  cir- 
cumstances, provided  the  proof  of  the  circumstances  relied  upon  to 
establish  the  facts  are  sufficiently  strong  to  satisfy  you  of  the  fact 
sought  to  be  established."-'' 

§  796.     Injuries  to  domestic  animals  by  automobile 

The  court  instructs  the  jury  that,  if  you  should  find  by  a  fair 
preponderance  of  the  evidence  that  the  defendant  was  traveling 
along  the  public  highway  and  came  to  these  cattle  and  saw  this 
last  cow,  as  they  testified  to,  on  the  side  of  the  road,  and  in  order 
to  get  past,  and  believing  he  could  get  past,  he  speeded  up  his 
automobile  and  the  cow  or  heifer  ran  in  front  of  him  and  was 
thereby  injured,  and  that  the  defendant  was  using  ordinary  care  in 
traveling  on  that  road  to  get  past  them  and  to  avoid  the  injury, 
then  the  defendant  in  this  action  is  not  liable,  and  you  should  so 
say  by  your  verdict,  and  find  your  verdict  in  favor  of  the  defend- 
ant.^*" 

§  797.     Same — Liability  for  injuries  to  stock  running  at  large 

You  are  instructed  that  the  mule  of  plaintiff,  which  plaintiff  al- 
leges was  injured  by  the  defendant,  was  running  at  large,  in  viola- 
tion of  law,  in  the  lane  at  the  time  the  same  was  struck  by  the  de- 
fendant, if  he  was  so  struck,  and  that,  in  order  to  entitle  plaintiff* 
to  recover,  you  must  believe  from  the  evidence  that  the  defendant 
after  discovering  the  presence  of  the  mule  and  the  peril  that  the 
mule  was  in,  did  not  exercise  ordinary  care  in  attempting  to  stop 
his  machine  and  to  avoid  injury  to  said  mule,  and  you  are  instruct- 
ed that  ordinary  care  in  this  regard  means  such  care  as  an  ordinary, 
prudent  person  would  have  exercised  under  the  same  and  similar 
circumstances,  and,  unless  you  so  believe,  you  will  return  your 
verdict  for  the  defendant.'''' 


6  5  Woods  V.   Cartv,  85  S.  W.  124,  «- Dillon  v.  Stewart  (Tex.  Civ.  App.) 

110  Mo.  App.  416.  180  S.  W.  648. 

cGArmann   v.   Caswell,   152  N.   W. 
813,  30  N.  D.  400. 
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You  are  charged  that  the  stock  law  was  in  force  at  the  time  and 
place  the  mule  was  injured,  and  that  said  mule  was  in  the  road  in 
violation  of  said  law,  and  defendant  was  not  required  to  be  on  th^ 
lookout  for  loose  animals  in  the  road,  and,  before  you  can  find  for 
plaintiff,  you  must  believe  from  the  evidence  that  the  defendant 
saw  the  danger  to  said  mule  in  time  to  have  prevented  the  same 
by  the  ordinary  use  of  the  means  at  hand,  or  that  the  defendant 
was  guilty  of  gross  negligence  in  not  discovering  said  mule  in  time 
to  prevent  the  injury  thereto,  and  you  are  charged  that  the  term 
"gross  negligence"  means  a  reckless  disregard  of  the  rights  of  oth- 
ers.^^ 

§  798.     Dogs — Liability  of  railroad  company  for  killing 

The  court  instructs  the  jury  that  if  you  believe  from,  the  evi- 
dence that  the  plaintiff's  dog  stood  on  the  track  of  the  defendant 
near  a  crossing  for  about  ten  minutes  before  the  train  which  struck 
him  passed,  that  the  track  was  straight,  that  the  train  did  not  slow 
up,  except  for  the  crossing,  that  no  whistle  was  blown  for  the  dog, 
that  the  engine  only  blew  at  the  crossing,  and  that  the  engineer 
could  see  the  dog,  you  may  infer  that  the  killing  of  the  dog  was 
wanton  and  malicious. ^^ 

§  799.     Liability  for  injuries  to  dogs  by  motor  vehicles 

The  court  instructs  the  jury  that  the  defendant  had  a  right  to 
assume  that  the  hound  in  question  would  exercise  the  ordinary  in- 
stincts of  such  animals  and  would  keep  itself  out  of  danger  of  col- 
lision with  his  automobile  and  if  the  jury  believe  from  the  evidence 
that  at  the  moment  immediately  prior  to  the  collision  the  hound 
was  off  the  traveled  part  of  the  highway  and  out  of  the  line  of  travel 
of  said  automobile  and  away  from  danger  of  collision  then  defend- 
ant had  the  right  to  assume  that  the  hound  w^ould  remain  at  such 
distance  unless  there  was  something  in  the  circumstances  calcu- 
lated to  rebut  such  presumption.'" 

The  court  instructs  the  jury  that  if  you  believe  from  the  evidence 
that  the  hound  dog  in  question  was  traveling  along  the  road  in 
front  of  the  defendant's  automobile  as  said  automobile  approached 
said. dog,  the  defendant  had  a  right  to  believe  and  assume  that  the 
dog,  by  reason  of  its  peculiar  instincts  and  ability  to  take  care  of 
itself  and  get  out  of  danger  would  get  out  of  the 'way,  and  that 
the  defendant  was  not  bound  to  anticipate  danger  for  the  dbg  nor 

c  8  Dillon  V.  Stewart  (Tex.  Civ.  App.)  ^o  piowerree    v.    Thoniberry    (Mo. 

180  S.  W.  648.  App.)  183  S.  W.  359. 

6  3  Seaboard  Air  Line  v.  Parrisb,  85 
S.  E.  200,  16  Ga.  App.  254. 
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to  be  on  the  lookout  for  his  safety,  unless  the  jury  believe  that  the 
defendant  discovered  the  peril  of  the  hound  in  time  to  have  averted 
the  collision  by  the  exercise  of  such  care  as  an  ordinarily  prudent 
person  would  exercise  under  the  same  or  similar  circumstances. '^ 

§  800.     Liability  for  killing  registered  dog 

You  are  instructed  that  at  common  law,  the  owner  of  a  dog 
might  maintain  a  civil  action  for  the  unlawful  injury  thereto  or 
killing  thereof.  There  is  evidence  in  this  case  that  the  plaintiff's 
dog  was  registered  under  an  act  of  Assembly  at  the  time  when  it 

is  alleged  he  was  shot  and  killed,  said  act  being  ;    and  if 

you  find  that  the  dog  was,  at  the  time  of  the  killing,  so  registered, 
he  was  the  personal  property  of  the  owner,  and  as  such  was  the 
subject  of  larceny,  and  any  person  unlawfully  killing  a  dog  regis- 
tered under  said  act  is  unquestionably  liable  to  the  owner  thereof 
for  the  value  of  the  dog.'" 

§  801.     What  matters  justify  killing  of  dogs 
§  801(1).    Delaware 

You  are  instructed  that  a  person  may  not  maliciously  injure  or 
kill  a  dog  for  a  mere  trespass  upon  his  premises,  and  the  posting  of 
notices  against  trespassing  by  dogs  will  not  thereafter  excuse  or 
justify  an  unlawful  killing  of  a  dog  found  upon  the  premises.  The 
remedy  against  such  trespassing  is,  in  a  proper  case,  against  the 
owner  of  the  dog.'^ 

You  are  instructed  that  the  defendant  justifies  the  killing  of  a 
dog,  whosesoever  it  was,  on  the  day  in  question,  because,  as  he 
claims,  the  dog  was,  at  the  time  of  the  shooting,  in  the  act  of  kill- 
ing one  of  a  flock  of  his  turkeys  then  upon  his  premises.  We  say 
to  you  that  if  you  find  under  the  evidence  that  the  defendant  him- 
self, or  his  son  under  the  father's  directions,  did  kill  the  plaintiit's 
dog-  under  such  circumstances,  it  was  justifiable,  and  the  plaintiff 
would  not  be  entitled  to  recover.  For,  if  the  dog  was  upon  the 
land  of  the  defendant  in  the  act  of  destroying  his  turkeys,  the  de- 
fendant was  justified  in  killing  him.  If,  however,  you  find  that 
the  plaintiff  owned  the  dog  and  the  latter  did  not  so  attack  the  de- 
fendant's turkeys,  but  was  running  across  the  field  of  the  defend- 
ant in  pursuit  of  a  fox,  or  was  merely  trespassing  upon  the  prem- 
ises of  the  defendant,  then  if  the  dog  was  killed  by  the  defendant 
or  l:)y  another  by  his  direction,  it  was  an  unlawful  killing  and  with- 
out justification,  and  your  verdict  should  be  for  the  plaintiff.'* 

.    71  Flowerree    v.    Thornborry    (Mo.  7.3  Harrington  v.  Hall,  63  A.  875,  6- 

App.)  183  S.  W.  309.  Peunewill.  72. 

7  2  Harrington  v.  Hall  (Del.)  63  A.  7  4  Harrington  v.  Hall,  63  A.  875,  6. 

875,  6  Pennewill,  72.  Pennewill,  72. 
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§  801  (2).     Mis&ourl 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  at  the  time  defendant  shot  at  a  dog  or  dogs  the  said 
dog  or  dogs  were  on  the  defendant's  premises  and  were  engaged 
in  chasing  defendant's  calves,  then  the  defendant  had  a  right  under 
the  laws  of  this  state  to  shoot  and  kill  said  dog  or  dogs,  and  your 
verdict  must  be  for  the  defendant.'" 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  just  prior  to  the  time  the  defendant  shot  a  dog  or  dogs 
the  said  dog  or  dogs  were  engaged  in  chasing  the  calves  of  the  de- 
fendant, and  that  such  fact  was  communicated  to  the  defendant, 
and  that  the  defendant  immediately  got  his  gun  and  shot  said  dog 
or  dogs,  then  the  defendant  was  justified  in  shooting  said  dog  or 
dogs,  and  your  verdict  must  be  for  the  defendant.'® 

§  802.     Right  to  kill  dog  running  at  large 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  prior  to  the  shooting  the  dog  that  was  killed  was  on 
the  defendant's  land,  that  said  dog  was  within  calling  distance, 
and  in  sight  of  the  plaintiff's  family  and  under  their  control,  then, 
and  in  that  event,  the  dog  was  not  running  at  large.'' 

§  803.     Criminal  liability  for  killing  of  domestic  animals 
§  803(1).    Alabama 

The  court  charges  the  jury  that,  although  the  defendant  stands 
indicted  with  others,  he  is  not  chargeable  with  anything  which  any 
other  one  named  in  the  indictment  may  have  done,  unless  he  ad- 
vised, aided,  or  abetted  others  in  the  commission  of  the  offense,  in- 
tending at  the  time,  by  his  word  or  act,  to  aid  or  encourage  the 
commission  of  the  offense.'* 

§  803(2).     Missouri 

The  court  instructs  the  jury  that  it  is  not  necessary  in  the  trial 
of  a  case  of  this  kind  that  the  state  prove  that  the  defendant  had 
malice  against  the  owner  of  the  property  or  against  the  animal, 
but,  if  the  act  was  wrongfully,  intentionally,  and  willfully  done,  it 
ma}'  be  inferred  that  it  was  done  maliciously.'^ 

75  Lale  V,  Laughlin  (App.)  203  S.  W.  ^s  Howser  v.  State,  23  So.  681,  117 
244.  Ala.  176. 

76  Lale  V.  Laughlin  (App.)  203  S.  W.  7o  state  v.  Sillbaugli,  157  S.  W.  .^,52, 
244.  250  Mo.  308.    This  instruction  is  prop- 

7  7  Brown   v.    Graham,    114    N.    W.  cr  in  connection  with  other  instruc- 

153,  80  Neb.  281.    The  statute  made  it  tions,  telling  the  jury  that  malice  is 

lawful  to  kill  a  dog  running  at  large  necessary  to  a  verdict  of  guilty,  and 

without  a  collar.  defininc;  malice. 
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§  804.     Same — Right    to    kill    domestic    animals    in    protection    of 
crops 

Gentlemen  of  the  jury,  you  are  instructed  that  if  in  this  case 
you  believe  from  the  evidence  beyond  a  reasonable  doubt  that  de- 
fendant did  wound  and  kill  the  cattle  described  in  the  indictment, 
yet  if  you  find  and  believe  from  the  evidence  that  he  did  so  wound 
and  kill  same  in  the  defense  of  his  property  or  to  protect  his  crop, 
then  in  that  event  you  will  acquit  the  defendant.*" 

§  805.     Same — Acts  done  after  killing  of  animal 

The  jury  are  instructed  that,  even  though  the  jury  should  believe 

that  and  threw   the   hog  in   controversy   over  the 

fence  some  time  between  and  o'clock  of  the  day  on 

which  the  hog  was  found  dead,  and  the  hog  was  dead  at  the  time 
it  was  thrown  over  the  fence,  the  defendant's  participation  in  the 
act  of  throwing  the  hog  over  the  fence  would  not  constitute  him 
guilty  of  the  ofTense  charged  in  this  case,  unless  the  jury  believe 
beyond  a  reasonable  doubt  that  he  had  before  that  time  killed  the 
hog,  or  assisted  in  killing  it,  or  aided  or  abetted,  counseled  or  en- 
couraged, some  one  or  more  in  killing  the  hog.^^ 

F.     Contagious  or  Infectious  Diseases 

§  806.     Duty  of  owner  of  animals  infected  with  disease 

The  jury  are  instructed  that  if  you  believe  from  the  evidence  the 

defendant,   ,    brought,    or   caused    to    be    brought,    into   the 

county  of  ,  state  of  ,  Texas  cattle  or  cattle  liable  to 

communicate  Texas,  Spanish,  or  splenic  fever  to  the  domestic  cat- 
tle of  this  state,  and  that  said  cattle  came  from  the  country  south  of 

this  state,  between  the  1st  day  of ,  and  the  1st  day  of . 

and  said  defendant  knew  or  had  reason  to  know,  or  could  by  ordi- 
nary diligence  have  known,  that  said  cattle  were  diseased  cattle,  or 
were  cattle  liable  to  communicate  Texas,  Spanish,  or  splenic  fever 
to  the  domestic  cattle  of  this  state,  or  if  the  defendant  knew,  or 
could  with  ordinary  diligence  have  known,  that  cuch  cattle  were 
diseased  with  such  disease,  and  were  liable  to  communicate  it  to 
the  domestic  cattle  of  this  state,  and   such  cattle  so  brought,  or 

caused  to  be  brought,  into  said county,  communicated  such 

disease  to  the  domestic  cattle  of  the  plaintiff,  and  thereby  plaintiff's 

so  Huffman  v.  State,  110  S.  W.  7-19,  si  Howser  v.  State,  23  So.  G81,  117 

53  Tex.   Cr.   R.  489.     The  defendant       Ala.  176. 
had  a  good  fence,  which  was  broken 
by  the  cattle. 
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cattle  died,  you  will  find  for  the  plaintiff,  and  the  value  of  such 
cattle  as  she  lost  as  shown  by  the  evidence.**'" 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 

that  the  defendant,  ,  purchased  the  cattle  described  in  the 

petition  in  good  faith  in ,  this  state,  without  any  knowledge 

that  said  cattle  were  infected  with  Texas,  splenic,  or  Spanish  fever, 
and  that  he  had  no  reason  to  know  or  believe  that  such  cattle 
could  or  would  communicate  to  the  cattle  of  this  state  Texas, 
splenic,  or  Spanish  fever,  and  that  he  did  not  know  or  have  reason 
to  Ijelieve  or  know  that  such  cattle  would  or  could  communicate 
the  said  Texas,  splenic,  or  Spanish  fever  to  the  cattle  of  this  state, 

till  they  arrived  at ,  and  that  the  sheriff  immediately  seized 

said  cattle  by  virtue  of  a  process  issued  by ,  a  justice  of  the 

peace,  and  before  the  plaintiff's  cattle  had  been  exposed,  and  were 

by  the  sheriff'  placed  in  quarantine,  and  the  defendant.  ,  was 

deprived  of  any  control  over  said  cattle,  and  that  during  the  time 
the  said  cattle  were  quarantined  by  the  said  sheriff,  and  the  de- 
fendant deprived  of  the  control  of  said  cattle,  the  plaintiff's  cattle 
took  said  disease  by  going  upon  said  quarantined  grounds,  either 
while  defendant's  cattle  were  there  in  ttte  custody  of  the  sheriff  or 
his  deputy,  or  after  they  were  removed  therefrom,  then  the  plain- 
tiff cannot  recover  in  the  action.*^ 

§  8C7.     Same — Effect  of  knowledge  of  agent 

I  charge  you  that  while  defendants,  before  they  could  be  hekl 
liable  for  damages  for  the  injury  complained  of,  must  have  known 
these  mules  were  infected  with  a  contagious  and  infectious  dis- 
ease, yet  if  you  find  from  a  preponderance  of  the  testimony  that 
the  defendants'  agent  who  had  said  mules  in  charge  knew  that  said 
mules  were  so  infected  with  a  contagious  and  infectious  disease 
known  as  distemper,  then  the  defendants  are  held  in  law  to  have 
known  this  fact,  as  knowledge  of  the  agent  is  in  law  knowledge 
of  the  principal.** 

§  808.     Sale  of  animals  affected  with  disease — Liability  of  seller 

The  court  instructs  the  jury  that  if  they  find  from  the  evidence 
that  the  defendants  sold  some  hogs  to  the  plaintiff,  and  that  at  the 
time  of  their  delivery  to  the  plaintiff'  they  were  infected  with  chol- 
era to  the  knowledge  of  the  defendants,  and  that  the  plaintiff  was 
injured  by  reason  of  such  condition  of  the  hogs,  he  can  recover 

8  2Patee  v.   Adams,   14  P.   505,   37  «*  M.  0.  Brown  &  Co.  v.  Bennett, 

Kan.  133.  184  S.  W.  35,  122  Ark.  570. 

83  Patee  v.   Adams.   14   P.  505,  37 
Kan.  13.3. 
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damages  for  such  injury,  and  that  he  is  not  necessarily  bound  to 
prove  actual  knowledge  on  the  part  of  the  defendant  of  such  dis- 
ease ;  but  if  you  find  from  the  evidence  in  this  case  that  the  de- 
fendants had  notice  of  such  facts  as  would  put  a  prudent  person 
upon  inquiry  as  to  wiiether  the  hogs  were  infected  with  cholera, 
and  that  a  reasonable  investigation  prosecuted  by  them  would  have 
apprised  them  of  the  fact  that  said  hogs  had  cholera  before  they 
were  delivered  to  the  plaintiff,  then  you  will  be  justified  in  impuf' 
ing  to  the  defendants  knowledge  of  the  fact  that  the  hogs  were  af- 
fected with  such  disease.*^ 


G.     Cruelty  to  Animals 

§  809.     Elements  of  offense— Malice 
§  809(1).    Michigan 

You  are  instructed  that  before  you  convict  the  respondent  of  the 
crime  with  which  he  is  charged  in  the  information,  you  must  find 
from  the  evidence  that  the  deed  was  done  willfully  and  maliciously^ 
and  T  charge  you  that  malice  is  an  essential  ingredient  of  the  crime, 
but,  as  I  have  already  stated  to  you,  malice  may  be  inferred  by 
you  from  the  facts  and  circumstances  surrounding  the  commis- 
sion of  the  offense.    If  you  find  from  the  evidence  in  this  case  that 

the  respondent had  the  intent  to  do  the  act  charged  against 

him  in  the  information  unlawfully,  it  makes  no  difference  whether 
it  be  from  spite  or  revenge  or  hope  of  gain  and  profit,  malice  may 
be  presumed  from  that  conduct.  It  is  a  general  rule  governing 
the  law  of  malice  that,  when  a  man  commits  an  act  unaccompanied 
by  any  circumstances  excusing  or  justifying  him  in  such  act,  the 
law  presumes  that  he  acted  with  the  intent  to  produce  the  results 
that  follow  his  act.  This  statute  upon  which  this  information  is 
based  does  not  require  malice  to  be  shown  towards  the  owner  or 
his  business  or  property,  but  the  malice  required  to  be  shown  is 
the  general  malice  of  the  law  of  crime,  and  the  acts  proven  and 
the  evidence  proven  and  the  evidence  produced  may  furnish  that" 
presumption  of  malice.  The  acts  need  not  be  inspired  by  any  par- 
ticular wantonness,  cruelty,  or  revenge  against  the  owner  of  the 
property  to  furnish  that  presumption  of  malice.^® 

§  809(2).     Mississippi 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that   defendant  killed   the  hogs  mentioned   in   the  evidence  while 

85  Cheesman  v.  Felt,  142  P.  285,  92  se  People  v.  Tessmer,  137  N.  W.  214, 

Kan.  688.  171  Mich.  522,  41  L.  R.  A.  (N.  S.)  433. 
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they  were  depredating  on  his  crop,  and  to  protect  it  from  destruc- 
tion, and  not  out  of  a  spirit  of  cruelty  to  the  animals,  you  will  lir.d 
him  not  guilty.^' 

§  810.     Prosecution  for  cruejly  overdriving  horse 

The  jury  are  instructed  that  the  commonwealth  must  prove  that 
the  defendant  overdrove  the  horse  knowingly  and  intentionally ; 
that  the  defendant,  like  all  other  men,  is  presumed  to  know  what 
he  did,  and  to  intend  the  natural  and  necessary  results  of  his  acts ; 
that  if,  in  the  proper  exercise  of  his  own  judgment,  he  thought  lie 
was  not  overriding  the  horse,  he  must  be  acquitted ;  and  that  upon 
these  instructions  the  jury  might  come  to  the  conclusion  that  the 
question  of  defendant's  guilt  is  a  question  of  fact  to  be  determined 
by  the  result  to  which  they  should  come  as  to  the  truth  respectively 
of  the  testimony  introduced  by  the  commonwealth  and  by  the  de- 
fense.** 

S7  Stephens  v.  State,  3  So.  458,  65  88  Commonwealth    v.     Wood,     111 

Miss.  329.  Mass.  408, 
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CHAPTER  LV 

APPRENTICES 

§  Sll.     Right  of  apprentice  with  respect  to  wages. 
812.     Discharge  of  apprentice  for  neglect  of  duty. 

§  811.     Right  of  apprentice  with  respect  to  wages 

The  jury  are  instructed  that  the  plaintiff  was  bound  by  the 
terms  of  said  contract  to  the  same  extent  as  the  defendant.  Plain- 
tiff had  no  right  to  demand  more  wages  than  the  contract  pro- 
vided, and  had  no  right  to  resent  the  action  of  the  defeudant  in 
refusing  to  give  him  higher  wages,  if  you  find  he  aid  resent  it.^ 

§  812.     Discharge  of  apprentice  for  neglect  of  duty 

The  jury  are  instructed  that  if  you  find  that  plaintiff,  after  he 
was  refused  a  raise  of  wages  by  defendant,  willfully  neglected  and 
slighted  his  work  for  the  purpose  of  forcing  the  defendant  to  dis- 
charge him,  he  cannot  recover.^ 

1  Lepan  v.  MacKinnon  Boiler  &  Ma-  2  Lepan  v.  MacKinnon  Boiler  &  Ma- 

chine Co.,  14-1  N.  W.  693,  178  Mich.      chine  Co.,  144  N.  W.  693,  178  Mich.  IS. 

18. 
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CHAPTER  LVI 
ARBITRATION  AND  AWARD 

§  813.  RtHiuisites  of  agreement  to  submit  to  arbitration. 

814.  Revocation  of  agreement  to  siibmit  to  arbitration. 

815.  Termination  of  authority  of  arbitrators. 

816.  Hearing  of  parties  by  arbitrators. 

817.  Award  by  less  than  all  of  arbitrators. 

818.  Efiect  of  award. 

818(1).  Arkansas. 
818(2).  Iowa. 
818(3).  Texas. 

Arbitration  of  question  of  amount  of  loss  of  an  insured,  see  post,  §§  2552-2555. 

§  813.     Requisites  of  agreement  to  submit  to  arbitration 

Yoti  are  instructed  that  it  is  not  necessary  that  the  evidence 
show  that  the  parties  plaintiff  and  defendant  actually  agreed,  in 
so  many  words,  to  subiuit  the  matter  in  controversy  to,  and  abide 
by,  the  award,  but  such  agreement  may  be  inferred  by  you  from 
the  acts  and  conduct  of  the  parties  plaintiff  and  defendant,  and  all 
the  facts  and  circumstances  introduced  as  evidence  must  show  that 
both  parties  agreed  to  submit  the  matter  and  to  abide  by  the  award ; 
for  if  one  of  the  parties  agreed,  and  the  other  did  not,  the  verdict 
should  be  for  the  defendant.  You  are  further  instructed  that  the 
plaintiff  is  required  to  make  out  his  case  by  a  preponderance  of  the 
evidence.^ 

§  814.     Revocation  of  agreement  to  submit  to  arbitration 

The  court  instructs  yoti  that,  where  an  agreement  in  writing  is 
entered  into  between  two  parties  to  submit  to  arbitration  any  mat- 
ter of  difference  between  them,  such  written  submission  to  so  ar- 
bitrate such  differences  cannot  be  revoked  by  a  verbal  notification 
by  either  of  the  parties,  but  the  same  must  be  revoked,  if  at  all, 
by  some  notice  in  writing.^ 

The  court  instructs  the  jury  that,  when  two  parties  have  agreed 
to  submit  matters  in  difference  between  them  to  arbitration,  such 
submission  can  be  revoked  only  by  express  and  positive  notifica- 
tion to  that  effect  by  the  party  wishing  to  withdraw  such  submis- 

1  Couth  V.  Harrison,  60  S.  W.  957,  2  Grand    Rapids    &    I.    Ry.    Co.    v. 

68  Ark.  580.  .Jaqua,  115  N.  E.  73,  66  lud.  App.  113. 
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sion,  or  by  such  acts,  conduct,  or  language  as  that  such  revocation 
may  be  clearly  and  unequivocally  inferred  therefrom.* 

§  815.     Termination  of  authority  of  arbitrators 

You  are  instructed  that  if  you  find  from  the  evidence  that  after 
said  arbitrators  had  the  matter  under  investigation  they  adjourned, 
and  notified  the  parties  that  they  could  not  agree  and  had  ad- 
journed, then  your  verdict  should  be  for  the  defendant,  unless  you 
further  find  from  the  evidence  in  the  case  that  the  parties  after- 
wards agreed  to  submit  to  and  abide  by  any  award  they  might 
render.* 

§  816.     Hearing  of  parties  by  arbitrators 

The  court  instructs  the  jury  that  ordinarily  the  common-law 
form  of  arbitration  requires  that  a  hearing  be  had  as  to  the  merits 
of  the  controversy  at  which  each  of  the  parties  shall  have  an  op- 
portunity to  be  heard ;  but  if  the  conditions  of  the  submission  are 
that  no  evidence  is  to  be  heard,  but  that  the  arbitrators  are  sim- 
ply to  view  the  premises  and  render  their  awards,  then  the  jury 
may  be  justified  in  assuming  that  notice  of  hearing  and  the  hear- 
ing itself  has  been  waived.® 

§  817.     Award  by  less  than  all  of  arbitrators 

The  court  instructs  the  jury  that  where  an  agreement  to  arbi- 
trate has  been  entered  into,  and  the  matters  in  difference  are  to 
he  submitted  to  two  arbitrators,  of  which  each  party  selects  one, 
and  in  the  event  of  such  arbitrators  failing  to  agree  they  are  to 
select  a  third,  and  if  after  such  disagreement  a  third  arbitrator  is 
selected,  and  thereafter  one  of  such  arbitrators  refuses  to  act  fur- 
ther in  the  matter,  the  remaining  two  arbitrators  may  proceed  to 
the  rendition  of  the  award.^ 

§  818.     Effect  of  award 
§  818(1).     Arkansas 

The  jury  are  instructed  that  if  you  find  from  the  evidence  in  this 
case  that  the  plaintiff  and  defendant  mutually  agreed  to  submit 
a  matter  in  controversy  between  them  to  arbitrators,  and  to  abide 
by  their  award,  and  that  said  arbitrators  did  meet  under  said  agree- 
ment and  render  an  award,  you  should  find  for  the  plaintiff.' 

3  Grand    Rapids    &    I.    Ry.    Co.    v.  e  Grand    Rapids    &    I.    Ry.    Co.    v. 
Jaqua.  115  N.  E.  73,  66  Ind.  App.  113.  Jaqna.  115  N.  E.  73,  66  Ind.  App.  113. 

4  Couch  V.  Harrison,  60  S.  W.  957,  7  Couch  v.  Harrison,  60  S.  W.  057, 
<>8  Ark.  580.  68  Arli.  580. 

5  Grand    Rapids   &    I.    Ry.    Co.    v. 
Jaqua,  115  N.  E.  73,  66  Ind.  App.  113. 
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§  818(2).     Iowa 

The  jury  are  instructed  that  if  you  find,  from  the  evidence,  that 
the  plaintiff  and  defendant  agreed  to  submit  their  differences  to 
arbitration,  and  if  you  find  such  award  was  made  as  agreed,  you 
should  find  for  the  plaintiff  for  the  amount  found  by  the  arbitrators 
in  such  matter,  unless  you  further  find — First,  that  said  award 
does  not  include  all  the  differences  in  dispute  between  plaintiff  and 
defendant  at  time  of  the  alleged  award ;  or,  second,  that  defendant 
was  not  accorded  a  reasonable  notice  of  the  time  of  the  hearing.' 

§  818(3).     Texas 

You  are  instructed  that  the  arbitrators  are  the  judges  both  of 
the  law  and  of  the  facts;  and,  if  you  believe  from  the  evidence  that 
they  have  honestly  and  without  partiality  to  either  party  exercised 
their  deliberate  judgment  as  to  the  matters  submitted  to  them,  both 
on  the  law  and  the  facts,  then  you  are  instructed  that  the  award 
would  not  be  invalidated  by  any  mistake  of  the  law  made  by  the 
arbitrators,  unless  such  mistake  was  of  such  a  character  as  that,  on 
account  thereof,  they  arrived  at  a  different  conclusion  from  what 
they  intended,  or  unless  such  findings  indicate  a  gross  mistake  of, 
or  a  manifest  injustice  on  the  part  of,  the  arbitrators,  or  unless  such 
mistake  of  the  law  was  so  perverse  as  to  work  manifest  injustice 
to  one  of  the  parties.' 

8  Amos  V.  Buck,  .37  N.   W.  118,  75  9  Slaughter    v.    Crisman    &   Nesbit 

Iowa,  651.  (Civ.  App.)  152  S.  W.  205. 
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CHAPTER  LVII 

ARCHITECTS 

§  810.     Contract  entered  into  nnder  mistake — Ratification. 

820.     Recovery  of  compensation  as  dependent  upon  wliether  plans  used. 
S21.     Duty  of  architect  to  follow  instructions  of  owner  with  respect  to  cost 
of  building. 
821(1).  Arkansas. 
821(2).  Delaware. 

822.  Recovery  for  reasonable  value  of  services  in  absence  of  contract. 

823.  Time  of  payment. 

824.  Authority  of  architect  to  bind  owner  by  contract. 

Conclusiveness  of  decision,  see  post,  §  1317. 

§  819.     Contract  entered  into  under  mistake — Ratification 

You  are  instructed  that  if  the  plaintilT, ,  agreed,  from  what 

said   about   the  building-,   to  build  the   house   for  $ , 

thinking  it  would  be  about  the  size  of  the  silk  mill,  and  discovered 
liis  mistake  when  he  was  furnished  with  the  plans  given,  and  went 
on  and  superintended  the  building,  it  is  too  late  to  object  to  the 
plans,  and  he  is  bound  by  his  contract.^ 

§  820.     Recovery    of    compensation    as    dependent    upon    whether 
plans  used 

We  say  to  you  that  if  the  plaintiff  prepared  the  plans  and  specifi- 
cations, at  the  reqtiest  of  the  defendant,  for  alterations  that  the  de- 
fendant desired  to  make,  and  the  defendant  indicated  to  the  plain- 
tiff what  such  alterations  were  to  be  before  the  plans  were  pre- 
pared, then  the  plaintiff  would  be  entitled  to  recover  a  fair  and  rea- 
sonable sum  as  compensation  for  his  work,  labor  and  materials, 
notwithstanding  the  defendant  rejected  or  abandoned  the  plans, 
provided  they  reasonably  and  substantially  complied  with  the  de- 
fendant's instruction,  and  were  in  conformity  with  the  alterations 
he  proposed  to  make.~ 

§  821.     Duty  of  architect  to  follow  instructions  of  owner  with  re- 
spect to  cost  of  building 
§  821(1).    Arkansas 

I  charge  you  that  each  and  every  stipulation  that  is  a  material 
inducement  to  a  contract  should  be  considered  together,  in  order 
to  determine  its  legal  and  binding  force ;  and  if  you  believe  from 
the  evidence  that  defendant, ,  informed  the  plaintiff  when  he 

1  Burton    v.    Rosemary    M^g.    Co.,  2  Brinckle  v.   England   (Del.)   7S  A. 

43  S.  E.  480,  132  N.  C.  17.  638,  2  Boyce,  16. 
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I* 

undertook  to  draw  the  plans  and  specifications  for  said  buildings 
that  he  would  not  expend  a  greater  sum  than  $ in  the  con- 
struction and  completion  of  the  same,  and  that  he  requested  the 
jilaintiff  to  furnish  him  with  plans  and  specifications  for  buildings 
not  to  exceed  that  amount,  then  he  would  not  be  bound  to  carry 
out  plans  and  specifications  for  buildings  that  would  largely  ex- 
ceed that  amount,  unless  he  consented  and  agreed  to  do  so,  or  ac- 
cepted said  plans  after  they  were  drawn.^ 

I  charge  you  that  when  the  defendant  employed  the  plaintiff 
to  draw  the  plans  and  specifications  for  the  said  building,  and 
agreed  to  pay  him  therefor,  he  had  a  right  to  direct  the  plaintiff  to 

draw  the  same  so  as  to  keep  within  the  limits  of  dollars,  as 

the  cost  of  said  building ;  and  it  was  the  duty  of  plaintiff,  when 
he  undertook  to  do  so,  to  observe  and  respect  the  wishes  of  the  de- 
fendant, and  to  draw  said  plans  and  specifications  so  as  to  keep 
within  the  limits  directed  by  the  defendant  as  to  the  cost  of  said 
buildings,  unless  you  find  that  defendant  consented  to  a  greater 
cost,  or.  after  said  plans  were  completed,  defendant  accepted  same, 
or,  after  being  informed  by  plaintiff'  that  the  building  would  cost 

$ ,  if  you  find  that  he  was  so  informed  by  plaintiff,  directed 

plaintiff  to  go  on  and  complete  the  plans,  or  unless  you  further 
find  that  defendant  directed  or  knowingly  permitted  plaintiff"  to 
proceed  to  draw  the  plans  in  accordance  with  the  wishes  and  de- 
sires of  his  (defendant's)  wife  and  daughter.* 

You  are  instructed  that  if  the  jury  find  that  defendant  employed 
plaintiff  to  draw  plans  for  the  avenue  house,  and  was  ad- 
vised by  plaintiff',  before  the  completion  of  the  plans,  that  the  house 

would  cost  $ ,  and  that  defendant,  after  being  advised  of  the 

probable  cost  of  the  building,  directed  plaintiff  to  go  on  and  com- 
plete the  plans,  he  would  be  liable  to  plaintiff  for  his  services  as 
architect,  although  he  may  have"  previously  determined  not  to 
invest  so  large  amount  in  said  building.^ 

You  are  instructed  that  if  the  jury  find  that  the  defendant,  after 
knowing  or  being  fully  advised  of  the  cost  of  the  construction  of 
the  houses  according  to  the  plans  and  specifications  therefor  ex- 
hibited in  evidence,  by  a  payment  or  otherwise,  accepted  the  work 
of  plaintiff  thereon,  he  would  be  liable  in  like  manner  as  if  he  had 
originally  contracted  with  plaintiff'  for  plans  of  houses  to  cost  such 
sum.^ 

3  night  V.   Klingensmith,  S7  S.   W.  s  Higbt  v.  Klingensmith,  87  S.  W. 
138,  75  Ark.  218.                                                138.  75  Ark.  218. 

4  Hight  V.  Klingensmith,  87  S.  W.  c  Hight  v.  Klingensmith.  87  S.  W. 
138,  75  Ark.  218.                                             138.  75  Ark.  218. 
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§  821  (2).     Delaware 

You  are  instructed  that,  if  the  plaintiff  was  employed  to  furnish 
plans  and  specifications  for  alterations  that  were  not  to  cost  over 

$ ,  he  cannot  recover  in  this  action  if  the  plans  furnished 

provided  for  alterations  the  cost  of  which  would  substantially  ex- 
ceed that  sum.'' 

You  are  instructed  that  the  plaintiff  was  not  required,  however, 
to  furnish  plans  that  would  make  the  cost  of  the  alterations  exactly 
the  sum  alleged  to  have  been  fixed  by  the  defendant.  It  would 
be  practically  impossible  to  comply  with  such  a  requirement;  but 
the  plans  must  not  have  substantially  exceeded  such  sum.* 

You  are  instructed  that  in  determining  whether  the  plaintiff  has 
substantially  complied  with  the  instructions  received  from  the  de- 
fendant, respecting  the  cost  of  the  alterations,  if  you  believe  any 
such  instructions  were  in  fact  given,  you  should  consider  all  the 
testimony,  including  that  which  relates  to  the  character  of  the  work 
or  alterations  to  be  made,  whether  it  was  the  construction  of  a 
new  building,  or  the  alteration  or  remodeling,  if  an  old  one,  and 
any  other  facts  tending  to  show  whether  the  plaintiff  complied  with 
his  client's  instructions  so  far  as  it  was  reasonably  practicable  for 
him  to  do.® 

You  are  instructed  that  it  is  not  claimed  that  the  plans  and  speci- 
fications furnished  by  the  plaintiff  were  used  in  any  way  by  the  de- 
fendant in  making  the  alterations  in  his  house  which  were  subse- 
quently made,  and  therefore  no  recovery  can  be  had  by  the  plain- 
tiff unless  you  are  satisfied  from  the  evidence  that  the  plans  and 
specifications,  for  which  he  seeks  to  recover,  were  made  by  him  at 
the  request  of  the  defendant,  and  that  they  reasonably  and  sub- 
stantially complied  with  the  instructions  given  by  the  defendant.^* 

You  are  instructed  that  the  plaintiff  would  be  entitled  to  re- 
cover, notwithstanding  the  plans  and  specifications  were  not  used 
by  the  defendant,  and  were  in  fact  rejected  by  him;  and  notwith- 
standing they  provided  for  alterations  that  would  cost  more  than  the 
defendant  expected,  provided  they  substantially  complied  with  the 
defendant's  instructions,  were  reasonably  adapted  to  the  alterations 
he  desired  to  make ;  and  provided,  further,  there  was  no  limitation 
upon  the  cost  of  said  alterations,  which  the  plans  and  specifications 
substantially  exceeded.^^ 

7  Brinckle  v.  England,  78  A.  638,  2  lo  Brinckle  v.  England,  78  A.  638,  2 

Bovce.  16.  Boyee,  16. 

s  Brinckle  v.  England,  78  A.  638,  2  n  Brinckle  v.  England,  78  A.  638,  2 

Boyce,  16.  Boyce,  16. 

9  Brinckle  v.  England,  78  A.  638,  2 
Boyce,  16. 
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§  822.  Recovery  for  reasonable  value  of  services  in  absence  of 
contract 
You  are  instructed  that  if  from  the  greater  weight  of  the  testi- 
mony the  jury  should  find  that  the  phiintift  honestly  believed  the 
contract  vv^as  on  a  six  and  a  half  per  cent,  basis,  and  that  the  de- 
fendant honestly  believed  that  the  contract  was  for  $ ,  then 

their  minds  had  not  come  together  so  as  to  make  a  contract,  and 
if  the  jury  should  find  from  the  greater  weight  of  the  testimony 
that  no  contract  was  made,  then  they  should  find  what  it  was  rea- 
sonably worth  to  build  such  a  mill  as  the  one  about  which  the 
suit  was  brought,  deducting  therefrom  what  was  already  paid,  if 
they  should  find  that  he  had  not  been  paid  a  sufHcient  amount.^^ 

§  823.     Time  of  payment 

You  are  instructed  that  if  one  party  performs  labor  for  another, 
for  which  the  latter  agrees  to  pay,  and  no  time  for  payment  is 
fixed,  the  law  implies  that  payment  shall  be  made  in  a  reasonable 
time.^^ 

§  824.     Authority  of  architect  to  bind  owner  by  contract 

The  jury  are  instructed  that  if  the  jury  believe,  from  the  evi- 
dence, that  the  building  in  question  was  in  process  of  erection  by 

under  the  contract  of  the day  of ,  between  him 

and  defendants,  given  in  evidence,  and  that  J.  acted  as  architect 
under  said  contract,  then,  although  the  jury  may  further  believe 

from  the  evidence,  that  J.,  while   so   acting,   employed  to 

remove  the  brick  piers  and  put  stone  ones  in  their  places,  and  that 
there  was  necessity  for  so  doing,  yet  the  court  instructs  the  jury, 
as  a  matter  of  law,  that  J.,  by  virtue  of  his  position  as  archi- 
tect, had  no  authority  to  bind  defendants  by  employing  said 
to  do  said  work,  and  in  the  absence  of  proof  that  defend- 
ants authorized  J.  beforehand  or  at  the  time  to  do  so,  or  with  full 
knowledge  of  all  the  facts  subsequently  ratified  such  act  of  em- 
ployment, the  jury  should  find  for  defendants.** 

12  Burton  v.  Rosemary  Mfg.  Co.,  43  i3  Hight  v.  Klingensmith,  87  S.  W. 

S.  E.  480,  132  N.  C.  17.  138.  7-5  Ark.  218. 

14  Campbell  v.  Day,  90  111.  .mt. 
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CHAPTER  LVIII 

ARREST 

I  S25.     Authority  to  .irrcst. 
825(1).  Alabama. 
825(2).  Massachusetts. 
S26.     Authority  to  arrest  without  warrant. 
826(1).  Delaware. 
826(2).  Massachusetts. 

827.  Same — Arrest  by  private  person. 

828.  Delegation  of  authority. 

829.  Degree  of  force  used  in  making  arrest. 

830.  Right  to  kiU  escaping  prisoner. 

Arrest  without  warrant  as  ground  for  action  for  false  imprisonment,  see  post, 

§  2430. 
Criminal  liability  for  killing  by  officer  in  attempt  to  arrest  deceased,  see  post, 

§  2934. 
Killing  by  private  citizen  while  attempting  to  arrest  deceased,  see  post,  §  2941. 

§  825.     Authority  to  arrest 
§  825(1).    Alabama 

The  court  charges  the  jury  that  if  the  jury  beheve  from  the  evi- 
dence that  the  deceased  was  not  appointed  a  deputy  by  the  sheriff, 
,  and  if  they  further  beheve  that  the  only  authority  that  de- 
ceased had  for  the  arrest  of  defendant  was  a  request  of  S.,  a  special 
deputy  sheriff,  that  deceased  should  arrest  and  bring  in  the  de- 
fendant, S.  not  being  with  deceased  at  any  time,  then  the  court 
charges  the  jury  that  the  deceased  had  no  authority  in  law  to  ar- 
rest the  defendant.^ 

§  825(2)       Massachusetts 

The  jury  are  instructed  that  an  officer  has  a  right  to  summon 
others  to  assist  him  in  making  the  arrest,  subject  always  to  the 
qualification  that  he  shall  use  reasonable  judgment  and  no  unnec- 
essary violence  or  force.  What  would  be  reasonable  on  the  part 
of  a  peace  officer  in  proceeding  to  make  an  arrest  depends  upon 
the  fact  in  each  particular  case.  It  is  the  duty  of  the  jury  to  con- 
sider all  of  the  circumstances  shown  by  the  evidence  in  this  case 
in  passing  judgment  upon  the  question  whether  the  peace  officer 
used  reasonable  judgment  in  executing  the  authority  which  the 
coiumonwealth  contends  was  conferred  upon  him  by  law  to  make 

the  arrest.^ 

'ri 

^  Lewis  V.    State.   59   So.   577,   178  2  Commonwealth   v.    Phelps.   95   N. 

Ala.  26.  E.    86S,    209    Mass.    396.    Ann.    Cas. 

1912B.  566. 
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§  826.     Authority  to  arrest  without  warrant 
§  826(1).    Delaware 

The  court  instructs  the  jury  that  a  peace  officer  may  arrest  with- 
out a  warrant  any  person  whom  he  rinds  engaged  in  or  involved 

in  a  breach  of  the  peace.     The  bailiff  of  the  town  of  has 

the  same  authority  as  possessed  by  a  county  constable.  The  stat- 
ute of  this  state  expressly  authorizes  the  arrest,  without  a  war- 
rant, of  any  person  found  drunk  or  excited  by  liquor,  or  noisy  in 
the  streets  or  highways,  or  other  public  places  of  the  county.^ 

§  826(2).     Massachusetts 

The  jury  are  instructed  that  where  a  dangerous  wound  is  in- 
flicted, which  proves  to  be  a  felony  through  the  death  of  the  per- 
son wounded,  the  peace  officer  is  not  required  to  wait  until  the  fact 
is  ascertained  whether  the  assaulted  person  dies  or  not.  But  if, 
as  a  reasonable  man,  he  has  a  suspicion  and  probable  cause  to  be- 
lieve that  the  wound  is  of  such  a  nature  that  a  felony  is  likely 
to  result  from  it  through  the  death  of  the  person  wounded,  then  a 
condition  exists  upon  which  the  jury,  if  they  believe  the  facts, 
would  be  justified  in  finding  the  officer  had  probable  cause  to  be- 
lieve a  felony  had  been  committed,  because  if  the  man  dies  of  the 
dangerous  wound,  the  criminal  act  dates  from  the  time  the  act 
was  done,  and  the  felony,  if  ever  committed,  is  committed  when 
the  wound  is  inflicted."* 

§  827.     Same — Arrest  by  private  person 

The  jur}'  are  instructed  that  any  one  liable  to  be  arrested  as  a 
fugitive  from  justice  by  warrant  may  be  arrested  by  a  private  per- 
son without  warrant  from  necessity  and  sound  policy  on  showing, 
prima  facie,  the  commission  of  any  ofifense  in  a  sister  state,  which 
by  law  of  the  state  in  which  the  offense  was  committed  is  punish- 
able either  capitally  or  by  imprisonment  for  years  or  up- 
wards in  any  state  prison,  and  that  the  party  arrested  is  the  per- 
petrator.^ 

The  jury  are  instructed,  in  connection  with  the  statutory  provi- 
sions heretofore  given  to  you  relating  to  the  right  of  any  person 
upon  view  of  a  felony  committed,  or  upon  certain  information  that 
a  felony  has  been  committed,  to  arrest  the  felon,  and  relating  to 
the  power  of  a  peace  officer,  on  satisfactory  information  laid  before 

3  State  V.  Wyatt  (Del.)  89  A.  217,  4       E.    S6S,    209    Mass.    39G,    Ann.    Cas. 
Boyoe.  47.3.  1912P,,  566. 

4  Commonwealth   v.    Phelps,    9.5   N.  5  state  v.  Whittle,  59  S.  C.  297,  37 

S.  E.  923. 
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him  under  the  oath  of  any  credible  person,  to  issue  warrants  for 
fugitives  from  justice,  that  an  officer  or  a  private  individual  may 
lawfully  arrest,  without  a  warrant,  one  whom  he  has  reasonable 
grounds  to  suspect  of  having  committed  a  felony,  and  it  is  imma- 
terial whether  the  suspicion  arises  out  of  information  given  by 
another,  or  whether  it  arises  out  of  one's  own  knowledge.^ 

§  828.     Delegation  of  authority 

The  court  charges  the  jury  that  a  special  deputy  sheriff  cannot, 
without  being  present,  delegate  his  authority  to  another.  He  might 
call  on  some  one  to  assist  him,  but  cannot  appoint  another  to  act  in 
his  stead.' 

§  829.     Degree  of  force  used  in  making  arrest 

You  are  instructed  that  the  law  makes  reasonable  allowances  for 
the  infirmities  of  human  judgment  under  the  influence  of  human 
passion,  and  it  does  not  require  him  to  measure  with  methodical 
precision  the  degree  of  force  necessary  to  arrest  a  person  or  repel 
an  apparent  attack,  or  to  compel  submission  to  an  officer;  it  sim- 
ply requires  all  men,  whether  under  the  heat  of  sudden  passion 
or  extraordinary  circumstances,  to  exercise  such  reasonable  discre- 
tion in  the  use  of  force  as  under  those  peculiar  circumstances  may 
seem  to  be  necessary.* 

§  830.     Right  to  kill  escaping  prisoner 

The  court  instructs  the  jury  that  although  the  jury  may  believe 

from  the  evidence  that  ,  sherifif,  and  ,  deputy  sheriff, 

one  or  the  other,  or  both,  shot  and  killed  plaintiff's  decedent,  yet 
if  the  jury  shall  further  believe  from  the  evidence  that  defendant 

was   at  the   time   sheriff  of  county,   and  defendant 

his  deputy,  and  that  said  decedent  had  theretofore  unlaw- 
fully broken  into  a  railroad  car  with  the  intent  to  steal  property 

therefrom,  and  that  said ,  sheriff,  and ,  deputy  sheriff, 

had  reasonable  grounds  to  believe  that  said  decedent  had  unlaw- 
fully broken  into  such  car,  and  that  said  defendants  had  attempted 
to  place  said  decedent  under  arrest  for  said  offense,  or  had  placed 
him  under  arrest  therefor,  and  that  the  said  decedent  undertook 
to  avoid  arrest  by  running,  or  after  being  arrested  iindertook  to 
escape  from  the  defendants  by  running,  and  that  it  was  necessarv, 

6  state  V.  Whittle,  59  S.  C.  297,  37  s  Scibor   v.  Oregon- Washington    R. 

S.  E.  92?,.  &  Navigation  Co.,  140  P.  629,  70  Or. 

-!  LewLs    V.    State,   59   So.    577,    178  116. 
Ala.  26. 
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for  either  or  both  the  defendants  to  shoot  decedent  in  order  to  pre- 
vent him  from  escaping,  then  under  the  law  the  defendants,  either 
or  both,  had  the  right  to  shoot  decedent,  and,  if  necessary,  to  kill 
him,  in  order  to  effect  his  arrest,  or  to  prevent  him  from  escaping 
after  he  was  arrested,  and  if  the  jury  so  believe  the  law  is  for  the 
.  defendants,  and  you  should  so  find.* 

SMylett's  Adm'r  v.  Burnley,  173  S.  W.  759,  163  Ky.  277.     This  was  an 
action  for  damages. 
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CHAPTER  LIX 

AKSON 

§  831.     Definition  and  elements  of  offense. 
831(1).  Delaware. 
831(2).  Missouri. 

832.  Necessity  of  destruction  by  fire. 

832(1).  Alabama, 
832(2).  Iowa. 
832(3).  Texas. 

833.  Attempt  to  commit  arson. 

834.  Intent  and  malice  as  elements  of  offense  of  attempted  arson. 

835.  Parties  to  offense — Conspiracy. 

835(1).  Illinois. 
835(2).  Missouri. 

836.  Ownership  by  prosecuting  witness. 

836(1).  Alabama. 
836(2).  North  Carolina. 

837.  Corroboration  of  confession — Proof  of  corpus  delicti. 

§  831.     Definition  and  elements  of  offense 
§  831(1).    Delaware 

The  court  instructs  the  jury  that  the  felony,  the  perpetration  of 
which  the  prisoner  is  charged  to  have  attempted,  is  arson,  no  bet- 
ter definition  of  which  can  be  given  you  than  by  the  inhibitory 
words  of  our  own  statute  relating  to  that  offense.  This  statute 
provides  that  "if  any  person  shall  willfully  and  maliciously  burn  or 
set  on  fire  any  dwelling  house,  whether  it  be  his  own  or  that 
of  another,  in  which  there  shall  be  at  the  time  some  human  being, 
*  *  *  such  person  shall  be  deemed  guilty  of  arson  of  the  first 
degree  and  felony;  *  *  *  jf  ^ny  person  shall  willfully  and 
maliciously  burn  or  set  on  fire  any  dwelling  house,  whether  it  be 
his  own,  or  that  of  another,  in  which  there  shall  not  be  at  the 
time  some  human  being,  such  person  shall  be  deemed  guilty  of 
arson  of  the  second  degree  and  felony.  *  *  *  "  From  this  defi- 
nition of  the  felony  of  arson,  you  will  observe  that  the  gist  of  the 
offense  is  the  danger  to  the  lives  of  persons  who  may  be  dwelling 
in  the  house  set  on  fire,  and  from  this  recital  of  the  law  you  will 
discern  that  the  crime  is  graded  according  to  the  degree  in  which 
it  involves  danger  to  htiman  life.^ 

1  State  V.  Loclvwood  (Del.)  74  A.  2,  1  Boyce,  28. 
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§  831(2).     Missouri 
•The  court  instructs  the  jury  that  if  they  find  and  believe  from 

the  evidence  that  at  the  county  of  and  state  of  ,  at 

any  time  within years  next  before  the day  of , 

the  date  of  the  filing  of  the  information  in  this  case,  that  the  de- 
fendant,   ,  did  then  and  there  unlaw^fully,  willfully,  malicious- 
ly, and  feloniously  set  fire  to  and  attempt  to  burn  a  certain  build- 
ing, to  wit,  a  storeroom  at  No. street,  there  situate  and  ad- 
joining to  a  certain  inhabited  dwelling  house  of  one  ,  there 

situate,  and  that  said  inhabited  dwelling  house  of  the  said , 

by  the  firing,  if  any,  of  the  said  storeroom  as  aforesaid  was  then 
and  there  endangered,  then  you  will  find  the  defendant  guilty  as 
charged  in  the  information,  and  assess  his  punishment  at  imprison- 
ment in  the  state  penitentiary  for  any  term  not  less  than  

years.  Willfully  means  intentionally  not  accidentally.  Felonious- 
ly means  wickedly  and  against  the  admonitions  of  the  law,  unlaw- 
fully. Maliciously  means  a  wrongful  act  intentionally  done  with- 
out just  cause  or  excuse.^ 

§  832.     Necessity  of  destruction  by  fire 
§  832(1).    Alabama 

You  are  instructed  that  the  terms  "set  fire  to"  and  "burn,"  as 
used  in  the  indictment  in  this  case  are  synonymous,  and  either 
terni  means  that  the  house,  or  some  part  thereof,  must  be  consumed 
by  fire.  But,  if  the  surface  of  any  plank  or  part  of  the  latticework 
of  said  house  was  charred  by  the  flames,  this  is  a  destruction  or 
consumption  of  a  part  of  said  house,  within  the  meaning  of  the 
law.^ 

§  832(2).     iowa 

The  court  instructs  the  jury  that  the  building  was  burned  if  it 
was  in  some  appreciable  degree  burned  or  consumed.  The  burn- 
ing is  sufficient  as  an  element  in  said  crime,  if  it  shall  appear  that 
the  woodwork  or  inflammable  parts  of  the  said  building  were  by 
the  fire  to  some  extent  consumed.  In  other  words,  if  fire  was  com- 
municated to  the  woodwork  or  other  inflammable  materials  of  which 
said  building  was  constructed  or  composed  to  such  an  extent  as 
that  the  same  were  in  some  measure  destroyed,  the  fire  being  shown 
to  have  been  so  communicated  as  that,  unless  put  out,  the  said 
building  would  probably  have  been,  as  to  thp  inflammable  parts 
thereof,  wholly  destroyed,  then  the  proof  made  will  be  sufficient 

2  State  V.  Mver,  IGS  S.  W.  717,  2.59  3  Reiiliow  v.  State,  29  So.  553,  128 

Mo.  .'',06.  Ala.  1. 


§  832(3)  INSTRUCTIONS   TO  JURIES  1228 

to  support  the  charge  made  in  the  indictment.  If,  therefore,  you 
find  from  the  evidence  before  you  that  the  fire  which  was  discov- 
ered in  the  building  had  so  far  progressed  as  that  the  woodwork 
or  inflammable  material  in  the  room  in  question  was  found  to  be 
on  fire,  and  that  such  woodwork  was  in  some  degree  charred  or 
destroyed  by  such  fire,  and  that  such  fire,  unless  put  out,  would 
have  gone  on  to  a  probable  destruction  of  said  building,  then  you 
will  be  justified  in  finding  in  the  atfirmative  of  the  first  proposition 
submitted  to  you,  viz.  "that  the  building  was  in  some  appreciable 
degree  consumed."  * 

§  832(3).    Texas 

You  are  instructed  that  the  explosion  of  a  house  by  means  of  an 
explosive  matter  does  not  come  within  the  definition  of  "arson," 
unless  it  results  in  setting  the  house  on  fire.^ 

§  833.     Attempt  to  commit  arson 

The  court  instructs  the  jury  that,  while  in  this  case  the  prisoner 
is  not  indicted  for  the  felony  of  burning  a  house  in  which  human 
beings  dwell,  he  is  indicted  for  attempting  to  commit  that  felony, 
and  the  offense  for  which  he  is  indicted  bears  much  the  same  rela- 
tion to  the  major  ofi^ense  of  arson  as  the  felony  of  assault  with  in- 
tent to  commit  murder  bears  to  the  felony  of  murder.  Therefore, 
as  the  elements  of  the  felony  of  murder  are  ingredients  in  the  fel- 
ony of  assault  with  intent  to  murder,  likewise  the  elements  of  the 
felony  of  arson  are  ingredients  in  the  misdemeanor  of  attempted 
arson.  There  must  be  the  willful  act,  which  in  the  latter  crime  is 
the  attempt  unaccomplished,  as  distinguished  from  the  act  of  ac- 
complishment in  the  former  crime.  There  must  be  the  intent, 
which  directs  the  act  in  either  crime,  and  the  malice  which  inspires 
the  acts  in  both  crimes.^ 

With  respect  to  an  act  constituting  an  attempt  to  willfully  and 
maliciously  set  on  fire  a  dwelling  house,  whereby  human  life  is 
imperiled,  the  court  charges  you  that  in  order  to  convict  the  pris- 
oner of  the  crime  charged  the  burden  rests  upon  the  state  to  show 
to  you  beyond  a  reasonable  doubt  that  the  house  attempted  to  be 
fired  was  a  dwelling  house  in  which  there  was  at  the  time  some 
human  being,  and  that  the  prisoner  did  or  omitted  to  do  something 
whereby  he  exerted  an  effort  to  set  fire  to  such  a  house  so  inhab- 
ited.    It  is  not  sufficient  to  show  that  by  his  act  the  building  was 

4  State  V.  Spiegel,  S3  N.  W.  722,  111  s  Landers  v.  State,  47  S.  W.  1008,  39 

Iowa,  701.     The  court  says  that  this  Tex.    Cr.    R.    671. 

Instruction  was  not  prejudicial  to  de-  ^  State  v.  Lock  wood  (Del.)  74  A.  2, 

fendant.  1  Boyce,  28. 
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in  (lang-er  of  burning,  for  that  might  have  been  the  result  of  ac- 
cident, or  neglect,  or  carelessness.  It  must  be  shown  that  the  act 
or  omission  of  the  prisoner  was  the  result  of  a  willful  or  deliberate 
purpose,  having  for  its  object  burning  of  the  building.  The  char- 
acter of  the  instrument  employed  in  the  attempt  to  burn  is  im- 
material. If  the  attempt  be  willful,  it  matters  not  whether  the 
method  be  by  the  direct  application  of  a  match  or  the  indirect  use 
of  something  which  will  ignite  from  its  own  nature.' 

§  834.     Intent   and   malice  as   elements   of   offense   of   attempted 
arson 

The  court  instructs  the  jury  that  the  state  must  not  only  show 
some  physical  effort  of  the  prisoner  to  accomplish  the  act  of  burn- 
ing, but  it  must  show  the  prisoner's  intent,  or  the  state  of  mind 
with  which  the  act  was  done  or  contemplated.  In  respect  to  the 
element  of  intent  required  to  be  proven  by  the  state,  you  are 
charged  that,  generally  speaking,  the  law  considers  that  an  attempt 
to  commit  a  crime  is  an  act  done  with  intent  to  commit  that  crime. 
When  the  attempt  is  established,  the  intent  may  be  proved  by  di- 
rect evidence,  as  the  admissions  and  confessions  of  the  prisoner,  or 
it  may  be  proved  by  indirect  or  circumstantial  evidence.  It  may 
be  inferred  from  the  conduct  of  the  prisoner,  from  the  willfulness 
of  an  attempt  to  burn,  from  the  circumstances  attending  the  at- 
tempt, from  the  means  employed,  from  the  hostility  of  the  accused 
to  the  OAvner,  and  from  threats  and  quarrels,  as  well  as  from  the 
general  rule  of  law  that  every  man  must  be  presumed  to  intend  the 
natural  and  probable  consequences  of  his  own  voluntary  and  will- 
ful act.* 

With  respect  to  malice,  being  the  remaining  element  in  the  crime 
charged  against  the  prisoner,  the  court  says  to  you  that  the  mal- 
ice intended  by  the  law  signifies,  not  general  malevolence,  but 
rather  the  intent  from  which  flows  an  unlawful  act,  committed  with- 
out legal  justification.  An  attempt  to  burn  a  house  in  which  hu- 
man beings  dwell  is  a  cruel  act,  and  the  law  holds  that  malice 
of  this  kind  is  implied  from  every  deliberate,  cruel  act  committed 
by  one  person  against  another.  The  law  considers  that  he  who 
does  a  cruel  act  voluntarily  does  it  maliciously.  In  the  crime  of 
attempted  arson,  as  in  the  crime  of  arson,  the  law  holds  that  when 
the  act  constituting  the  attempt,  is  proved  to  have  been  done,  and 


7  State  V.  Lockwood  (Del.)  74  A.  2,  s  state  v.  Lockwood  (Del.)  74  A.  2, 

1  Boyce,  28.  1  Boyce,  28. 


§   835  INSTRUCTIONS  TO  JURIES  1230 

to  have  been  done  willfully,  it  is  then  inferred  to  have  been  done 
maliciously.'* 

§  835.     Parties  to  offense — Conspiracy 
§  835(1).     Illinois 

The  court  instructs  the  jury  that  if  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendants,  or  any  of  them, 

willfully  and  maliciousl}-  burned  the  building  of mentioned 

in  the  indictment,  or  willfully  and  maliciously  caused  it  to  be 
burned  in  manner  and  form  as  alleged  in  the  said  indictment,  with- 
out the  consent  of  the  owner  thereof,  then  the  defendants,  or  such 
of  them  as  to  whom  you  have  such  belief,  are  guilty  of  arson,  and 
3^ou  will  find  them  or  him  guilty  as  charged ;  the  court  charging 
you  in  this  connection  that,  although 'you  may  have  such  a  belief 
as  to  one  of  the  defendants,  this  will  not  authorize  you  to  convict 
all  of  the  defendants.^® 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendants,  or  any  of  them, 
together  or  with  others,  prior  to  the  fire  in  question,  entered  into 
a  conspiracy  to  commit  the  crime  of  arson,  as  charged  in  the  in- 
dictment, and  you  further  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  thereafter  said  conspirators,  or  any  of  them, 
pursuant  to  said  conspiracy  and  in  furtherance  thereof,  set  fire  to 
and  burned  said  building  as  charged  in  the  indictment,  then  such 
defendants,  if  any,  as  entered  into  said  conspiracy  are  guilty  of 
the  crime  of  arson. ^^ 

§  835(2).    Missouri 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  the  defendant, ,  at county,  state  of , 

entered  into   a  conspiracy,   agreement,   and   common   design   with 

,  ,  -^ ,  ,  and  ,  or  any  of  them,  to  set 

fire  to  the   dwelling  house  of  ,  and   that  thereafter  one  of 

said  persons  who  had  entered  into  such  conspiracy  and  agreement 
did,  in  prosecution  thereof  and  according  to  said  common  design 

and  while  acting  in  concert  with  the  defendant, ,  at  any  time 

within  years  prior  to  the day  of ,  unlawfully, 

maliciously,  and  feloniously  set  lire  to  the  dwelling  house  of  said 

,   in  ,  and   that  there  was  in   said  dwelling  house  at 

the'  time  a  human  being,  although  you  may  believe  that  the  de- 

9  State  V.  Lockwood  (Del.)  74  A.  2,  n  People  v.  Harris,  105  N.  E.  303 
I  Boyce,  28.                                                      203  111.  406. 

10  People  V.    Spira,   106  N.  E.  241, 
264  111.  243. 
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fendant  was  not  present  at  the  time  said  house  was  set  fire  to, 
you  should  find  the  defendant  guilty  as  charged  in  the  informa- 
tion, and  assess  his  punishment  at  imprisonment  in  the  peniten- 
tiary for  a  term  of  not  less  than years. ^" 

§  836.     Ownership  by  prosecuting  witness 
§  836(1).     Alabama 

The  jury  arc  instructed  that  if  the  state  fails  to  prove  by  evi- 
dence of  title  the  ownership  of  the  property  fired  as  charged  ii.  Jie 
indictment  you  cannot  find  the  defendant  guilty. ^^ 

§  836(2).    North  Carolina 

The  court  instructs  the  jury  that  if  they  should  be  satisfied  from 
the  evidence  beyond  a  reasonable  doubt  that ,  the  prosecu- 
tor, had  rented  the  premises  from  ,  and  in  pursuance  of  the 

contract  of  lease  he  went  into  possession  of  the  barn  or  a  part 
of  it  by  storing  his  corn  therein,  then  the  bill  properly  charges  the 

property  burnt  as  the  property  of  the  prosecutor, ,  and  if  they 

shall  further  be  satisfied  beyond  a  reasonable  doubt  that  the  defend- 
ant willfully  set  fire  to  and  burned  said  house  with  the  corn  of  the 
prosecutor  in  it,  it  is  their  duty  to  return  a  verdict  of  guilty.^* 

§  837.     Corroboration  of  confession — Proof  of  corpus  delicti 

The  jury  are  instructed  that,  if  the  evidence  be  clear  and  deci- 
sive, satisfying  your  minds  beyond  a  reasonable  doubt  that  the 
storehouse  mentioned  in  the  evidence  was  willfully  and  maliciously 
burned,  and  if  you  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  freely  and  voluntarily  confessed  that  he 
so  burned  the  storehouse,  then  such  a  confession,  so  corroborated, 
may,  in  your  discretion,  authorize  the  conviction  of  defendant.*'' 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  house  mentioned  in  the  evidence  was  a  gin  house,  and  that 
it  was  burned  maliciously  and  burned  in  the  manner  as  charged  in 
the  indictment,  and  you  further  find  that  defendant  has  confessed 
that  he  burned  the  gin  house,  then  there  is  a  sufficient  corrobora- 
tion of  the  confession  to  authorize  you  to  convict  the  defendant. 
In  this  connection  you  are  instructed  that  a  conviction  upon  a  con- 
fession will  not  be  warranted,  unless  the  corroboration,  whatever 
it  may  be,  is  sufficient  to  convince  you  beyond  a  reasonable  doubt 
of  the  guilt  of  accused.*^ 

12  state  V.  Bobbitt,  146  S.  W.  799,  i*  State  v.  Sprouse,  64  S.  E.  900, 
242  Mo.  273.  150  N.  C.  860. 

13  Boles  V.  State,  46  Ala.  204.  This  i^  Morgan  v.  State,  48  S.  E.  238,  120 
instruction  was  given  under  a  stat-  Ga.  499. 

nte  requiring  an  allegation  of  owner-  is  Wimberly  v.  State,  31  S.  E.  162, 

ship.  105  Ga.  188. 
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CHAPTER  LX 
ASSAULT  AND  BATTERY 

A.  Criminal  Liability. 

1.  In   General, 
§  838.     Definition  of  assault. 

838(1).  Delaware. 
838(2).  Texas. 
839.     Present  ability  to  do  violence. 
839(1).  Delaware. 
839(2).  Idaho. 
839(3).  Texas. 
840.     Same — Pointing  unloaded  gun. 

841.  Intention  to  injure  or  harm  prosecuting  witness. 

842.  Intent  to  do  particular  injury. 

843.  Use  of  violence  in  fun. 

844.  Necessity  of  actual  personal  contact. 

845.  Definition  of  battery. 

845(1).  Alabama. 
845(2).  Delaware. 

846.  Matters  constituting  assault  and  battery  in  general. 

847.  Aggravated  a.ssault. 

848.  Same — "Wliat  is  deadly  weapon. 

849.  Assault  on  female  or  child  as  aggravated  assault. 

850     .Prosecution  for  assault  with  intent  to  commit  great  bodily  injury — 
Necessity  of  showing  intent. 
850(1).  Iowa. 
850(2).  Michigan. 

851.  Liability  for  feloniously  assaulting  and  disfiguring  another. 

852.  Reckless  use  of  firearms. 

853.  Liability  of  husband  for  assault  on  wife. 

854.  Same — Communication  of  disease. 

2.  Defenses. 

855.  Right  of  self-defense. 

855(1).  Delaware. 
855(2).  Oregon. 
855(3).  Texas. 
855(4).  Virginia. 

856.  Same — Apprehension  of  bodily  harm. 

856(1).     North  Carolina. 
856(2).  Texas. 

857.  Same — Aggression   of   prosecuting   witness   provoked   by   defendant's 

insulting  words. 

858.  Same — Withdrawal  by  defendant  after  provoking  difficulty. 

859.  Mutual  combat. 

860.  Right  of  defense  as  against  a  woman. 

861.  Right  to  resist  attempt  by  husband  to  eject  defendant  from  wife's 

premises. 

862.  Defending  against  charivari  party. 

863.  Assault  committed  in  resisting  illegal  arrest. 

864.  Resisting  excessive  use  of  force  in  making  arrest. 

865.  Resistance  to  illegal  levy  of  execution. 
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§  866.     Assault  on  one  wronging,   or  attempting  to  wrong,   relative  of  de- 
fendant. 

867.  Defense  to  prosecntion  for  shooting  at  another  not  in  own  defense. 

868.  Shooting  in  defense  of  third  i)ers()n. 

869.  Right  to  use  force  in  ejecting  trespasser. 

870.  Assault  by  one  surgeon  on  anotlier,  arising  out  of  conflicting  claims  as 

to  right  to  operate  on  patient. 

871.  Provocation— Opprobrious  or  abusive  words. 

872.  Right  to  punish  child  in  exercise  of  discipline. 

872(1).  Iowa. 
872(2).  Texas. 

5.  Pleading  and  Evidence 

873.  Pleading  and  proof. 

874.  Presumptions  and  burden  of  proof. 

874(1).  Missouri. 
874(2).  Texas. 

875.  Presumption  of  malice  or  intent. 

876.  Burden  of  proof  as  to  self-defense. 

876(1).  Alabama. 
876(2).  Miiniesota. 

877.  Reputation  of  defendant  as  peaceable  citizen. 

878.  SutMciency  of  evidence  of  intent. 

878(1).  Iowa. 
878(2).  Oregon. 

B.  Civil  Liability, 
1.  Liability  in  General, 

879.  Elements  of  cause  of  action. 

870(1).  Kentucky. 
879(2).  Missouri. 
879(3).  South  Dakota. 

880.  What  constitutes  assault. 

880(1).  Indiana. 
SS0(2).  Minnesota. 

881.  What  constitutes  battery. 

882.  What  constitutes  assault  and  battery. 

882(1).  Georgia. 
882(2).  Texas. 
882(3).  Washington. 

883.  Malice. 

884.  Necessity  of  proof  of  injury. 

885.  Causing  plaintiff's  team  to  run  away. 

886.  Indecent  assault. 

887.  Entering  bedroom  of  female  with  intent  to  assault  her. 

888.  Liability  for  aiding  and  abetting. 

888(1).  Alabama. 
888(2).  Indiana. 

889.  Proximate  cause. 

2.  Defenses. 

890.  Abusive  language. 

890(1).  Alabama. 
890(2).  Mississippi. 

891.  Right  of  self-defense  in  generaL 

891(1).  Delaware. 
891(2).  Kentucky. 
891(3).  Nebraska. 
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§  891(4).  North  Carolina. 
801(5).  Vermont. 

892.  Right  of  self-defeuse  of  defendant  provoking  attack. 

893.  Approliension  of  injury  as  basis  of  right  of  self-defense. 

89.3(1).  Arkansas. 
89.3(2).  North    Carolina. 
893(3).  Texas. 
893(4).  Vei-mont. 

894.  Aggression   by  prosecuting  ^witness  provoked  by  insulting  words  of 

defendant. 
89.5.     Effect  of  agreement  to  fight. 

896.  Assault  committed  in  defending  relatives. 

897.  Defending  property  from  destruction. 

898.  Defending  or  asserting  rightful  possession  of  property. 

898(1).  Iowa. 
898(2).  Michigan. 

899.  Use  of  force  in  ejecting  trespasser  from  defendant's  premises.     . 

900.  Right  to  use  force  in  ejecting  plaintiff  from  public  place,  such  as  inn. 

901.  Use  of  excessive  force  in  ejecting  defendant  from  plaintiff's  premises 

— 'Right  of  defendant  to  resist. 

902.  Use  of  excessive  force  in  making  arrest. 

903.  Same — Use  of  pistol  in  attempt  to  arrest  one  charged  merely  with  a 

misdemeanor. 

904.  Right  of  officer  to  use  force  to  restrain  disorderly  conduct  by  prisoner 

in  his  custody. 

905.  Use  of  excessive  force  in  resisting  assault. 

905(1).  Indiana. 
905(2).  Kansas. 
905(3).  Michigan. 

906.  Assault  in  exercise  of  parental  discipline. 

906(1).  Missouri. 
906(2).  Nebraska. 

907.  Right  of  teacher  to  punish  pupil. 

S.  Pleadino  and  evidence. 

908.  Proof  of  averments  as  to  time. 

909.  Presumptions  and  burden  of  proof. 

909(1).  Indiana. 
909(2).  Texas. 

910.  Burden  of  proof  as  to  self-defeuse. 

911.  Evidence  considered  on  issues. 

4.    Damages 

912.  In  general. 

912(1).  Arkansas. 
912(2).  Delaware. 
912(3).  Iowa. 
912(4).  Kentucky. 
912(5).  Maryland. 
912(6).  Minnesota. 
912(7).  Missouri. 
912(8).  Nebraska. 
912(9).  Texas. 
912(10).  Wyoming. 

913.  Compensation  for  physical  pain. 

914.  Mitigation  of  damages — Use  of  insulting  words  by  plaintiCC. 

914(1).  California. 
914(2).  Delaware. 
914(3).  Maine. 
914(4).  Missouri. 
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§  91;7.     Same — Ahnso  of  defendant's  horse. 
910.    Duty  of  pliiiiitiff  to  mitigate  consequences  of  assault. 

917.  Exemplary  damages. 

917a).  Iowa. 
917(2).  Kentucky. 
917(3).  South  Dakota. 
917(4).  Texas. 
917(5).  Virginia. 
917(6).  Wisconsin. 
917(7).  Wyoming. 

918.  Same — Use  of  unnecessary  force  in  resisting  attack. 

919.  Form  of  verdict. 

A.     Criminal  Liability 
Assault  with  intent  to  murder  or  kill,  see  Homicide,  subd.  VII. 


1.     In  General 

§  838.     Definition  of  assault 
§  838(1).     Delaware 

The  court  instructs  the  jur)-  that  an  assault  is  an  attempt,  or 
offer,  by  violence,  to  do  hurt  or  injury  to  another,  with  a  present 
ability  to  carry  the  intention  into  effect.^ 

You  are  instructed  that  an  assault  is  an  unlawful  attempt  by 
violence  to  do  an  injury  to  the  person  of  another  with  the  means 
at  hand  of  carrying  the  attempt  into  effect.^ 

Yoti  are  instructed  that  an  assault  is  an  unlawful  attempt  with 
violence  to  do  injury  to  the  person  of  another,  and  a  battery  is  the 
actual  accomplishment  of  such  attempt."''' 

§  838(2).    Texas 

You  are  instructed  that  the  use  of  any  unlawful  violence  upon 
the  person  of  another  with  intent  to  injure  him,  whatever  be  the 
means  or  degree  of  violence  used,  is  an  assault  and  battery.  Any 
attempt  to  commit  a  battery  or  any  threatening  gesture,  showing 
in  itself  or  by  words  accompanying  it  an  immediate  intention  cou- 
pled* with  an  ability  to  commit  a  battery,  is  an  assault.* 

§  839.     Present  ability  to  do  violence 
§  839(1).     Delaware 

You  are  instructed  that,  if  a  person  unlawfully  fires  a  pistol  at 
another  while  near  enough  to  him  for  the  bullet  from  the  pistol  to 

1  State  V.  Paxson,  99  A.  46,  6  Boyce,  3  state  v.  Brittingham,  80  A.  242.  2 
249.  Boyce.  330. 

2  State  V.  Xavlor,  90  A.  SSO,  5  4  Perrin  v.  State,  78  S.  W.  9.30,  45. 
Boyce,  99.  Tex.  Cr.  R.  560. 
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do  injury  to  him,  should  the  bullet  hit  him,  even  though  it  does 
not  hit  him,  that  is  an  assault.^ 

§  839(2).    Idaho 

The  court  instructs  the  jury  that  a  mere  threat  or  menace  to  do 
violence,  without  any  overt  attempt  to  do  violence,  is  not  an  as- 
sault; that  an  apparent  effort  to  do  violence,  w^ithout  the  exist 
ence  of  a  present  ability  at  the  time  to  do  the  violence  apparent^ 
attempted,  would  not  be  an  assault ;  and  that  a  gun  is  not  a  deadly 
weapon,  within  the  meaning  of  the  statute,  unless  it  is  loaded; 
consequently  in  this  case,  in  order  that  you  may  find  the  defend- 
ant guilty,  you  must  find  beyond  a  reasonable  doubt  that  he  point- 
ed and  aimed  a  loaded  gun  at  the  complaining  witness,  within  a  dis- 
tance at  which  the  gun,  if  discharged,  could  have  committed  a 
violent  injury  upon  the  person  of  the  complaining  witness,  and 
that  the  defendant  unlawfully  attempted  to  commit  such'  injury 
by  means  of  such  gun.** 

You  are  instructed  that  a  loaded  gun  is  one  that  has  powder  and 
a  missile  in  the  barrel  thereof,  so  that  if  the  hammer  was  cocked, 
and  the  trigger  pulled,  the  gun  would  be  discharged.  The  mere 
fact  that  the  rifie  held  by  the  defendant  had  cartridges  in  the  mag- 
azine does  not  make  it  a  loaded  rifle.' 

§  839(3).     Texas 

You  are  instructed  that  by  the  expression,  "coupled  with  an 
ability  to  commit  a  battery,"  is  meant  that  the  person  making  the 
assault  must  at  that  time  be  in  such  position  and  within  such  dis- 
tance of  the  person  assaulted  to  enable  him  to  commit  a  battery 
on  such  person  by  the  means  used.* 

§  840.     Same — Pointing  unloaded  gun 

I'he  jury  are  instructed  that  a  person  with  an  unloaded  gun  does 
not,  because  of  such  possession,  have  the  present  ability  to  inflict  an 
injury  upon  another  many  yards  distant,  however  apparent  and  un- 
lawful his  attempt  to  do  so  might  be.* 

The  jury  are  instructed  that  an  assault  cannot  be  committed  by 
a  person  pointing  in  a  threatening  manner  an  unloaded  gun  at  an- 
other, and  this,  too,  regardless  of  the  fact  whether  the  party  hold- 
ing the  gun  thought  it  was  loaded,  or  whether  the  party  at  whom 
it  was  menacingly  pointed  was  thereby  placed  in  great  fear.^" 

5  State   V.    Lichter,    102    A.    529,    7  »  Perrin  v.  State,  78  S.  W.  930,  45 

Bovce,  119.  Tex.  Cr.  R.  560. 

fi  State  V.  Yturaspe,  125  P.  802,  22  "  People   v.    Sylva.    70    P.    814,    143 

Idaho,  .360.  Cal.  62. 

■  State  V.  Yturaspe,  125  P.  802,  22  i"  People  v.    Sylva,   76  P.  814,  143 

Idaho,  360.  Cal.  62. 
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§  841.     Intention  to  injure  or  harm  prosecuting  witness 

I  instruct  you  that  under  the  law  of  this  state  an  assault  is  an 
intentional  attempt  by  one  person  by  force  or  violence  to  do  an 
injury  to  the  person  of  another,  coupled  with  the  present  ability  to 
carry  that  intention  into  effect.  To  constitute  an  assault  thQre 
must  be  an  intention  or  purpose  by  force  or  violence  to  do  an  m- 
jury  to  the  person  of  another,  and  before  you  can  find  the  defend- 
ant guilty  in  this  case,  you  must  first  find  from  the  evidence  that 
there  was  an  intention  or  purpose  on  the  part  of  the  defendant  at 
the  time  when  the  gun  was  discharged  to  injure  or  harm  the  per- 
son of  another;  and  if  you  find  from  the  evidence  that  at  the  time 
the  gun  was  discharged  the  defendant  did  not  intend  to  shoot  any 
one  or  to  do  any  injury  or  harm  to  the  person  of  any  one,  then  you 
must  find  the  defendant  not  guilty.*'- 

§  842.     Intent  to  do  particular  injury 

The  court  instructs  the  jury  that  the  intent  with  which  an  as- 
sault is  made  need  not  be  a  specific  purpose  to  do  a  particular  in- 
jury, wantonness  or  mere  recklessness  being  sufficient.  To  con- 
stitute an  assault  there  must  be  a  present  ability  to  carry  the  un- 
lawful intent  into  effect,  such,  at  least,  as  to  reasonably  put  the 
person  against  which  it  is  directed  in  fear  of  injury,  unless  he  re- 
treat.i2 

§  843.     Use  of  violence  in  fun 

You  are  instructed  that  violence  used  to  the  person  does  not 
amount  to  an  assault  or  battery  in  the  following  cases :  When  the 
person  using  the  violence  used  it  in  fun  or  play,  or  with  no  intent 
then  and  there  to  injure,  for  such  violence  in  such  event  would  not 
be  unlawful,  but  the  burden  of  showing  innocence  of  intention  up- 
on the  part  of  defendant  rests  upon  the  defendant;  but,  if  you  have 
a  reasonable  doubt  as  to  whether,  defendant  intended  injury  upon 
the  party  assailed,  you  will  acquit  the  defendant.''^ 

You  are  instructed  that  if  defendant  slapped  the  prosecuting 
witness,  but  was  not  mad  or  did  not  strike  her  in  anger,  you  will 
acquit  the  defendant,  although  you  may  believe  that  her  face  was 
bruised  from  the  lick.** 

§  844.     Necessity  of  actual  personal  contact 

The  court  instructs  the  jurv  that  it  is  not  essential  that  the  per- 
son charged  with  making  the  assault  should  be  within  striking  dis- 

II  State  V.  Cancelmo,  168  P.  721,  86  i-  Thompson  v.  State  (Tex.  Cr. 
Or.  .379.                                                                 App.)  89  S.  W,  1081. 

12  state  V.  Paxson  (Del.)  99  A.  46,  6  i*  Thompson    v.     State    (Tex.     Cr. 

Boyce,  249.  App.)  89  S.  W.  1081. 
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tance  of  the  person  assaulted.  Indeed  to  constitute  an  assault 
there  need  be  no  actual  contact  of  the  person,  if  the  physical  force 
or  violence  put  in  motion  is  such  as  to  create  a  reasonable  appre- 
hension of  physical  injury. ^^ 

§  845.     Definition  of  battery 
§  845(1).    Alabama 

You  are  instructed  that  any  touching  by  one  person  of  the  per- 
son of  another  in  rudeness  or  in  anger  is  an  assault  and  battery, 
and  every  assault  and  battery  includes  an  assault.^^ 

§  845(2).     Delaware 

The  court  instructs  the  jury  that  an  assault  is  an  unlawful  at- 
tempt to  do  violence  to  the  person  of  another,  and  a  battery  is  the 
unlawful  commission  of  such  violence.^'' 

§  846.     Matters  constituting  assault  and  battery  in  general 

The  court  instructs  the  jury  that  if  one  person  unlawfully,  and 
with  force  or  violence  strikes,  seizes,  holds  or  chokes  another,  any 
such  act  constitutes  an  assault  and  battery.  If,  therefore,  you  be- 
lieve from  the  testimony,  beyond  a  reasonable  doubt,  that  the  pris- 
oner seized,  choked  or  held  the  prosecuting  witness  as  alleged,  and 
that  he  was  not  justified  in  so  doing  under  the  law  as  declared  in 

instruction  No.  ,  your  verdict  should  be  guilty.     If  you  do 

not  so  believe,  your  verdict  should  be  not  guilty.^* 

§  847.     Aggravated  assault 

The  court  instructs  the  jury  that  if  you  believe,  from  the  evi- 
dence, that  the  defendant  drove  his  wagon  against  a  buggy  in 
which  the  prosecuting  witness  was  riding,  crushing  a  wheel  of  the 
buggy,  and  by  the  impact  of  the  vehicles  throwing  the  prosecuting 
witness  out  of  the  buggy,  such  act  would  constitute  an  assault  up- 
on her,  if  you  further  find  that  it  was  intentionally  done,  and  if  you 
further  find  that  the  prosecuting  witness  w^as  a  young  female,  then 
such  assault  would  be  an  aggravated  assault.*^ 

The  court  instructs  the  jury  that  an  assault  becomes  aggravated 
when  the  instrument  or  means  used  is  such  as  inflicts  disgrace 
upon  the  person  assaulted  as  an  assault  or  battery  with  a  whip  or 
cowhide ;  that  it  is  not  necessary  that  the  instrument  used  should 
be  a  whip  or  cowhide,  but  any  instrument  that  would  inflict  dis- 

15  State  V.  Pax.son  (Del.)  99  A.  46,  6  is  State  v.  Summers,  96  A.  195,  G- 

Bovce,  249.  Boyce,  13. 

i«.7acobi  v.  State,  32  So.  158,  133  3  9Carmiclev.  State,  172  S..  W.  238, 

Ala.  1.  75  Tex.  Cr.  R.  573. 

IV  State    V.    Wyatt,    89    A.    217,    4 
Boyce,  473. 
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grace,  such  as  a  stick  and  switches,  would  be  an  aggravated  as- 
sault.2o 

You  are  instructed  that  an  assault  and  battery  becomes  aggra- 
vated when  a  serious  bodih^  injury  is  inflicted  upon  the  person  as- 
saulted or  when  committed  with  a  deadly  weapon.  A  deadly 
weapon  is  one  which,  from  the  manner  used,  is  calculated  or  likely 
to  produce  death  or  serious  bodily  injury.'^ 

You  are  instructed  that  if  you  find  that  defendant  struck 

with  a  stick  or  club  with  no  intention  to  take  his  life,  and  that  he 
was  not  justifiable  on  the  ground  of  self-defense,  and  if  you  fur- 
ther find  that  such  stick  or  club  was  then  and  there  a  deadly  weap- 
on, or  that  by  means  of  such   assault   serious  bodily  injury  was 

inflicted  upon  ,  then  you  may  find  defendant  guilty  of  an 

aggravated  assault  and  battery,  and  if  you  find  him  guilty  you  will 

assess  his  punishment  at  a  fine  not  less  than  $ nor  more  than 

$ ,  or  by  imprisonment  in  the  county  jail  not  less  than 

months  nor  more  than  years,  or  by  both  such  tine  and  im- 
prisonment.^^ 

The  jnry  are  instructed  that  an  assault  becomes  aggravated 
when  committed  with  premeditated  design  and  by  the  use  of 
means  calculated  to  inflict  great  bodily  injury."^ 

The  jury  are  instructed  that,  before  the  defendant  can  be  con- 
victed of  an  aggravated  assault  and  battery,  you  must  believe  from 
the  evidence  that  serious  bodily  injury  was  inflicted;  and  in  case 
of  a  reasonable  doubt  as  to  whether  serious  bodily  injury  was  in- 
flicted you  w^ill  give  the  defendant  the  benefit  of  such  doubt,  and 
acquit  him.  What,  in  law,  is  meant  to  be  serious  bodily  injury,  is 
such  an  injury  as  is  attended  with  danger.^* 

§  848.     Same — What  is  deadly  weapon 

You  arc  instructed  that  a  deadly  weapon  is  one  likely  to  produce 
death  or  great  bodily  injury,  as  a  knife,  an  ax,  or  a  club.~^ 

§  849.     Assault  on  female  or  child  as  aggravated  assault 

You  are  instructed  that  if  you  believe  from  the  evidence  that 

the  prosecuting  witness,  >  invited  the  defendant  to  visit  her, 

at  the  time  of  the  alleged  assault,  and  that  the  defendant  went  to 
see  her  in  response  to  said  invitation,  and  that  said  prosecuting 
witness  by  her  conduct  toward  and  with  the  defendant  was  calcu- 

20  Caples  V.  State,  155  S.  W.  267,  23  Grayson  v.  State  (Tex.  Cr.  App.) 
50  Tex.  Cr.  R.  ,",94.  42  S.  W.  293. 

21  rerrin  v.  State,  7S  S.  W.  930,  45  24  Grayson  v.  State  (Tex.  Cr.  App.) 
Tex.  Cr.  R.  560.  42  S.  W.  293. 

22  Perrin  v.  State,  7S  S.  W.  9.30,  45  2r,  ciarey  v.  State,  S5  N.  W.  897,  61 
Tex.  Cr.  R.  560.  Neb.  688. 
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latcd  to  lead  him  to  believe,  and  he  did  believe,  that  his  visits  and 
attentions  to  her  were  agreeable  to  the  said  prosecuting  witness, 
and  that  he  did  not  intend  to  do  her  any  injury  in  person  or  to  her 
feelings,  without  her  consent,  and  if  you  have  a  reasonable  doubt 
as  to  such  facts,  you  will  find  the  defendant  not  guilty."'" 

You  are  instructed  that  the  use  of  any  unlawful  violence  upon 
the  person  of  another  with  intent  to  injure  her,  whatever  be  the 
nature  or  degree  of  violence  used,  is  an  assault  and  battery.  Any 
attempt  to  commit  a  battery,  or  any  threatening  gesture  showing 
within  itself  or  by  words  accompanying  it  an  immediate  intention, 
coupled  with  an  ability  to  commit  a  battery,  is  an  assault.  An  as- 
sault becomes  aggravated  when  committed  by  an  adult  male  upon 
the  person  of  a  female  or  child.^' 

The  court  instructs  the  jury  that,  to  constitute  the  ofifense  of  ag- 
gravated assault,  there  must  be  the  intention  to  do  some  unlawful 
violence,  or  to  do  some  injury  to  the  person,  and  if  you  find  and 
believe  from  the  evidence  that  all  the  violence  used  by  the  de- 
fendant on  the  said  occasion  was  for  the  purpose  of  entering  the 
house,  and  that  the  defendant  was  not  entering  the  house  for  any 
unlawful  purpose,  and  that  in  so  doing,  if  he  did,  he  used  no  more 
force  than  was  necessary  to  do  so,  and  had  no  intention  to  hurt  or 
do  any  violence  to  the  prosecuting-  witness,  you  should  acquit  the 
defendant.^* 

You  are  charged  by  the  court  that  if  you  find  and  believe  from 
the  testimony  that  on  or  about  the  day  of  ,  the  de- 
fendant,   ,  met  the  prosecutrix  in  a  corn  field  some  distance 

from  the  ends  of  the  rows  and  near  a  tree,  and  you  further  find 
and  believe  from  the  testimony  that  said  meeting  was  in  pursuance 
of  a  previous  understanding  between  the  defendant  and  the  said 
prosecutrix,  and  you  further  find  that  he  took  hold  of  her,  and 
hugged  her,  and  that  he  tried  to  pull  up  her  clothes,  and  that  he 
tried  to  get  her  down  on  the  ground,  and  had  her  around  the  waist, 
and  you  further  find  that  it  was  with  and  by  her  consent,  he  would 
not  be  guilty  of  an  aggravated  assault;  or,  if  you  have  a  reason- 
able doubt  as  to  whether  or  not  she  objected  to  such  conduct,  he 
would  be  entitled  to  an  ac'quittal.^^ 

The  jury  are  instructed  that  any  indecent  familiarity  by  an  adult 
male  with  the  person  of  a  female  against  her  will  and  without  her 
consent  constitutes  an  aggravated  assault.^" 

2  6  McGill  V.   State,  160  S.  W.  353,  2  8  Atkinson  v.  State,  13S  S.  W.  125, 

71  Tex.  Cr.  R.  443.  62  Tex.  Cr.  R.  419. 

2  7  Vivian  v.  State,  152  S.  W.  895,  68  29  Saye  v.  State,  114  S.  W.  804,  54 

Tex.  Cr.  R.  358.  Tex.  Cr.  R.  430. 

3  0  Sample  v.  State,  lOS  S.  W.  685, 
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The  jury  are  instructed  that  if  you  believe  the  defendant  put  his 
arm  on  the  back  of  the  buggy  seat,  and  thereby  touched  the  prose- 
cutrix,   ,  or  if  you  beHevc  that  he  took  hold  of  her  and  en- 
deavored to  embrace  her,  but  did  so  with  no  intention  of  injuring 
her  or  her  feelings,  and  had  probable  ground  to  believe,  and  did 
believe,  that  such  touching  or  taking  hold  of  her,  if  any,  or  such 
attempt  to  embrace  her,  if  any,  would  not  be  objected  to  by  her,  or 
would  not  be  offensive  to  her,  or  hurt  her  feelings,  then  he  would 
not  be  guilty  of  any  offense,  and  you  will  acquit.  And  in  passing 
upon  this  issue,  you  will  look  to  all  the  facts  and  circumstances  in 
evidence,  and  the  conduct  of  the  parties,  both  before  and  after  the 
commission  of  the  alleged  offense ;  and  if  you  have  a  reasonable 
doubt  of  the  defendant's  guilt,  or  of  his  intent  to  injure  the  prose- 
cuting witness  you  will  find  him  not  guilty .^^ 

The  jury  are  instructed  that,  if  any  male  adult  should  use  any 
unlawful  violence  upon  the  person  of  a  female  with  intent  to  in- 
jure her,  whatever  be  the  means  or  degree  of  violence,  he  is  deemed 
guilty,  under  the  law,  of  an  aggravated  assault  and  battery.'^ 

The  jury  are  instructed  that  if  you  believe  from  the  evidence  that 

defendant  took  hold  of  the  arm  of  the  said ,  but  did  so  with 

no  intent  to  injure  her  or  her  feelings,  and  had  probable  ground 
to  believe  and  did  believe  that  such  taking  hold  of  her  arm  would 
not  be  objected  to  by  her,  the  said ,  and  would  not  be  offen- 
sive to  her  or  her  feelings,  then  he  would  not  be  guilty  of  an  of- 
fense, and  you  will  acquit  him.^^ 

You  are  charged  that  if  you  believe  from  the  evidence  that  the 

defendant  did  upon  the  person  of  commit  an  assault,  by 

making  use  of  any  violent  or  indecent  familiarity  towards  or  upon 
her,  with  intent  to  injure  her,  or  that  he  indecently  and  violently 
fondled  and  handled  her  person,  with  intent  to  injure  her,  then 
you  must  find  him  guilty;  and,  on  the  other  hand,  if  you  do  not 
so  find  and  believe,  you  will  acquit  him.^* 

§  850.     Prosecution  for  assault  with  intent  to  commit  great  bodily 

injury — Necessity  of  showing  intent 
§  850(1).    Iowa 

The  court  instructs  the  jury  that  great  bodily  injury  is  an  in- 
jury to  the  person  of  a  more  grave  and  serious  character  than  an 

52  Tex.  Cr.  R.  505,  124  Am.  St.  Rep.  ss  Shields  v.  State,  44  S.  W.  844  39 

1103.  Tex.  Cr.  R.  13. 

31  Stripling  v.  State,  SO  S.  W.  376,  ^4  Hill  v.  State,  38  S.  W.  f)87,  39  S 

47  Tex.  Cr.  R.  117.  W.  666,  37  Tex.  Cr.  R.  279,  66  Am.  St 

"2  Millard  v.  State  (Tex.  Cr.  App.)  Rep.  803. 
59  S.  W.  273. 
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ordinary  battery,  and  the  indictment  charges  that  defendant  in- 
tended to  inflict  such  an  injury  on  the  boy  .     It  is  not  only 

necessary  for  the  state  to  prove  that  the  defendant  committed  an 
assault,  but  it  must  go  further  and  prove  the  intent  with  which  he 
committed  it,  and  that  it  was  to  inflict  a  grave  and  more  serious 
injury  than  an  ordinary  battery  or  whipping.  If  the  proof  should 
show  an  assault  and  battery,  but  fail  to  show  the  ulterior  intent 
charged,  the  conviction  could  only  be  for  assault  and  battery .^^ 

§  850(2).     Michigan 

With  reference  to  this  subject  I  charge  you  that,  to  constitute 
the  offense  charged  in  the  information,  the  defendant  must  have 

intended  to  do  great  bodily  harm — serious  and  permanent 

bodily  injury — and  he  must  have  intended  to  do  such  serious  and 
permanent  bodily  injury  as  was  within  the  natural  result  of  the 
means  he  employed,  and  his  manner  of  using  those  means.  But 
he  need  not  have  contemplated  with  mathematical  precision  or  in- 
tended to  do  only  the  precise  thing  which  actually  followed  his 
assault ;  as,  if  one  rib  was  broken,  and  the  eleventh,  he  need  not 
necessarily  have  intended  to  break  the  eleventh  rib,  and  that  alone, 
nor  need  he  have  necessarily  contemplated,  alone  the  breaking  of 
the  eleventh  rib  and  the  injury  to  the  kidney,  but  he  must  have  had 
in  contemplation  an  injury  of  that  general  character,  and  an  injury 
serious  and  permanent;  otherwise  he  could  not  be  said  to  have 
intended  to  have  done  great  bodily  harm,  as  is  charged  in  this 
case^^ 

§  851.     Liability  for  feloniously  assaulting  and  disfiguring  another 
The  jury  are  instructed  that  if  you  believe  and  find  from   the 

evidence  that  the  defendant, ,  in county,  and  state  of 

,  within  years  next  before  the  day  of . 

did  willfully  and  feloniously  whip  with  a  whip,  by  which 

said  ,  was  wounded,  or  disfigured,  then  you  will  find  the 

defendant  guilty,  as  she  is  charged  in  the  indictment,  of  wounding, 

or   disfiguring,   said  by    said   whipping,   as   you,   from   the 

evidence,  shall  believe  her  to  have  been  so  wounded  or  disfigured. 
xA-nd  if  you  shall  believe  and  find  from  the  evidence,  defendant,  at 
said   time   and   place,   and   upon   such   whipping,    by    her,   of    said 

,  and  in  continuance  by  her  of  the  punishment  so  inflicted 

upon  said  by  said  whipping,  did  willfully  and  feloniously 

burn   said  with  a  hot  iron   stove-lid  lifter,  by  which   said 

was  wounded  or  disfigured,  then  you  will  find  the  defendant 

3  5  Stat*'  V.  Gillett,  9  N.  W.  362,  56  ^^  People  v.  Miller,  52  N.  W.  65,  91 

Iowa,  459.  Mich.  639. 
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g'uilty,  as  she  is  charged  in  the  indictment,  of  wounding  or  dis- 
figuring said  by  said  burning,  as  from  the  evidence  you 

shall  believe  and  find  her  to  have  been  so  wounded  or  disfigured. 
If  you  find  the  defendant  guilty  of  either  wounding  or  disfiguring 

said  by  either  said  whipping  or  burning,  you  will  fix  her 

punishment  therefor  at  imprisonment  in  the  penitentiary  not  less 

than years  nor  more  than years,  or  at  imprisonment 

in  the  county  jail  not  less  than  months,  or  at  both  a  fine 

not  less  than  dollars,  and  imprisonment  in  county  jail  not 

ness  than »  months,  or  at  a  fine  of  not  less  than dol- 

\sLrsP 

§  852.     Reckless  use  of  firearms 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  defendant  negligently  handled  the 
gun  that  inflicted  the  wound,  m  disregard  of  the  safety  of  others, 
then  he  would  be  guilty  of  assault  and  battery  with  a  weapon/^'* 

§  853.     Liability  of  husband  for  assault  on  wife 

You  are  instructed  that  a  husband  may  commit  an  assault  and' 
battery  upon  his   wife,   notwithstanding  the   marriage   relation.*^ 

§  854.     Same — Communication  of  disease 

You  are  instructed  that  a  wife,  in  confiding  her  person  to  her 
husband,  does  not  consent  to  cruel  treatment,  or  to  infection  with 
a  loathsome  disease.  A  husband,  therefore,  knowing  that  he  has 
such  a  disease,  and  concealing  the  fact  from  his  wife,  by  accepting 
her  consent,  and  communicating  the  infection  to  her,  inflicts  on 
her  physical  abuse  and  injury,  resulting  in  great  bodily  harm;  and 
he  becomes,  notwithstanding  his  marital  rights,  guilty  of  an  as- 
sault, and,  indeed,  a  completed  battery."*"' 

You  are  instructed  that  if  the  accused  knew  he  was  infected 
with  syphilis,  and  his  infection  was  unknown  to  his  wife,  the  in- 
tent to  communicate  the  disease  to  her  by  having  sexual  inter- 
course with  her  may  be  inferred  from  the  actual  results.*^ 

The  court  instructs  the  jury  that  if  the  jury  should  find  from 
the  evidence  that  the  accused,  knowing  that  he  w^as  infected  with 
a  venereal  disease,  and,  without  informing  his  wife  of  the  fact,  had 
sexual  intercourse  with  her  after  such  knowledge  had  been  commu- 

3  7  State  V.  Nieuhaus,  117  S.  W.  73,  42  state  v.  Lankford  (Del.)  102  A. 

217  Mo.  .3.32.  63.  6  P.oyce,  591. 

3?  Crenshaw  v.   State,  45   So.  631,  is  State  v.  Lankford  (Del.)  102  A. 

153  Ala.  5.  63,  6  Boyce,  591. 

41  State  V.  Lankford  (Del.)  102  A. 
63,  6  Boyce,  594. 
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nicated  to  him,  and  thereby  infeeted  her  with  the   disease,  their 
verdict  should  be  guilty.^* 

The  court  instructs  the  jury  that  if  the  jury  should  find  that  the 
accused,  during  the  period  he  had  sexual  relations  with  his  wife, 
did  not  know  that  he  was  infected  with  a  venereal  disease,  and 
that  he  did  not  communicate  with  his  wife  after  being  informed 
that  he  was  infected,  their  verdict  should  be  not  guilty.*^ 

2.     Defenses 

§  855.     Right  of  self-defense 
§  855(1).    Delaware 

We  instruct  you  that  no  one  has  the  right  to  strike  or  assault 
another  unless  he  is  at  the  time  in  danger  of  suffering  bodily  harm 
at  the  hands  of  the  other.  Mere  words  or  threats,  however  offen- 
sive, will  never  justify  even  a  slight  assault,  neither  will  a  slight 
assault  justify  a  person  in  using  more  force  or  violence  than  is 
necessary  to  protect  the  person  from  bodily  harm.  And,  more- 
over, if  one  is  assaulted  and  can  safely  withdraw  and  thereby  avoid 
danger,  it  is  his  duty  to  do  so.  He  has  no  right  in  self-defense  to 
strike  back  unless  there  is  no  other  way  of  avoiding  danger  to  his 
person.*" 

The  court  instructs  the  jury  that  the  defendant  admits  that  he 
struck  R.  He  also  admits  that  M.  did  not  strike  or  attempt  to 
strike  him,  and  yet  he,  the  defendant,  endeavored  to  shake  him, 
and  that  R.  then  struck  him  on  the  arm.  If  you  believe  this  then 
we  say  that  defendant  had  no  right  to  strike  back  unless  that  was 
the  only  way  he  could  avoid  injury  to  his  person.  If  he  was  in  such 
a  position  that  he  could  avoid  such  danger  by  withdrawing  or  step- 
ping back,  it  was  his  duty  to  do  so,  rather  than  retaliate  for  a  slight 
blow  on  the  arm,  if  you  believe  there  was  such  a  blow.*' 

You  are  instructed  that  where  one  is  assaulted,  or  thinks  he  is 
about  to  be  assaulted,  it  is  his  first  duty  to  get  out  of  the  way  or 
retreat,  if  he  can ;  if  he  cannot  reasonably  do  that,  he  may  use 
just  so  much  force  as  is  necessary  to  stay  the  act  of  violence 
against  him  or  to  protect  his  life  or  his  person  from  injury.  If  he 
use  more  force  than  is  necessary  for  that  purpose,  then  he  becomes 
the  aggressor  and  is  himself  guilty  of  an  unlawful  assault.*^ 

44  state  V.  Lankford  (Del.)  102  A.  47  state  v.  Roe  (Gen.  Sess.)  103  A. 
63,  6  Boyce,  594.                                              16,  7  Boyce,  95. 

45  State  V.  Lankford  (Del.)  102  A.  4  8  state  v.  Brittingham,  80  A.  242^ 
63,  6  Boyce,  594.                                              2  Boyce,  330. 

46  State  V.  Roe  (Gen.  Sess.)  103  A. 
16,  7  Boyce,  95. 
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§  855(2).     Oregon 

The  jury  are  instructed  that  in  this  case  the  defendant  seeks  to 
justify  his  acts  in  the  afifray  under  consideration  by  the  plea  that 
he  acted  in  necessary  self-defense.  I  instruct  you  that  a  person 
has  a  right  to  protect  his  life  or  his  person  from  great  bodily  harm, 
and  that  he  has  a  right  to  meet  force  with  force  in  order  to  repel 
an  attack  upon  him,  and  to  use  such  force  as  appears  reasonably 
necessary  to  protect  his  life  or  his  person  from  bodily  harm,  and 
he  may  even  go  to  the  extent  in  repelling  an  attack  upon  him  of 
using  a  dangerous  weapon,  and  to  the  extent  of  taking  his  assail- 
ant's life,  if  the  same  is  necessary,  or  apparently  necessary,  to  save 
his  own  life,  or  his  person  from  great  bodily  harm.  The  danger 
to  himself  in  fact  need  not  be  real,  but  only  apparent,  if  the  as- 
sailed at  the  time  honestly  believed  and  had  reason  to  believe  that 
his  life  was  in  danger,  or  that  he  was  in  danger  of  bodily  harm.'*^ 

§  855(3).    Texas 

You  are  charged  that,  when  a  person  is  unlawfully  assailed,  he 
has  the  right  to  use  force  against  force  and  to  defend  himself  by 
the  use  of  every  means  in  his  power  to  defend  himself  against 
such  assault.     In  this  connection  you  are  charged  that  the  witness 

—■ ,  in  making  an  attack  upon  the     defendant  with  a  buggy 

whip,  made  an  unlawful  assault  upon  him,  and  that  he  had  a  right 
to  defend  himself  from  such  attack,  and  if  you  believe  from  the 

evidence   that  the    defendant   in   striking  the   said  with   a 

whip  acted  in  his  own  necessary  defense  against  such  attack  upon 
him,  and  that  he  did  not  use  greater  force  than  under  the  circum- 
stances appeared  to  him  to  be  necessary  to  cause  the  said 

to  desist  from  the  attack  on  him,  then  you  will  acquit  the  defendant. 
And  in  this  connection  you  are  further  charged  that  a  person  as- 
sailed is  not  bound  to  retreat  but  may  stand  his  ground  and  protect 
himself  against  an  unlawful  attack  made  upon  his  person  by  an- 
other.^o 

The  jury  are  instructed  that,  if  defendant  believed  that  he  was 
in  personal  danger,  or  in  danger  of  serious  bodily  injury,  and  as- 
saulted   ,  so  believing,  viewing  the  facts  from  the  stand- 
point of  defendant,  or  if  the  jury  have  a  reasonable  doubt  as  to 
whether  such  was  the  belief  of  defendant,  they  should  find  him 
not  guilty.^^ 

49  state  V.  SelbT,  144  P.  657,  73  Or.  si  Marsden  v.  State,  110  S.  W.  897, 

378.  53  Tex.  Cr.  R.  548. 

5  0  Yates  V.  State,  162  S.  W.  499,  72 
Tex.  Cr.  R.  279. 
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§  855(4).     Virginia 

The  jury  are  instructed  that  if  you  believe  from  the  evidence  that 

the  defendant  was  lawfully  cutting  off  the  water  of  ,  and 

that,  whilst  so  doing,  he  was  assaulted  by  said  ,  and  that 

said  defendant  reasonably  apprehended  that  said  would  do 

him  bodil}^  harm,  then  you  are  instructed  that  the  defendant  had 
the  right  to  repel  such  assault  by  all  the  force  he  deemed  neces- 
sary, and  that  he  was  not  compelled  to  retreat  from  said  , 

but  might,  in  his  turn,  become  the  assailant,  inflicting  bodily 
wounds  until  his  person  was  out  of  danger.^^ 

§  856.     Same — Apprehension  of  bodily  harm 
§  856(1).    North  Carolina 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  defendant  B.   was  himself  without   fault,  and  you  further  find 

from  the  evidence  that  the  prosecutmg  witness,  ,  went  to 

the   home   of   for   the    purpose   of    arresting   the    defendants 

for  a  misdemeanor  previously  committed,  and  that  he  did  not  have 
at  that  time  in  his  possession  a  warrant  for  the  arrest  of  the  de- 
fendants, and  you  further  find  that  the  witness ,  after  going 

to  the  house,  intentionally  and  purposely  pointed  his  pistol  at  the 
defendant  B.,  and  that  defendant  B.,  under  these  circumstances, 
apprehended  and  had  reasonable  grounds  to  apprehend  either  that 
he  was  in  danger  of  great  bodily  harm,  or  in  danger  of  the  loss  of 
his  life,  you  will  then  find  that  he  had  a  legal  right  to  use  such 
force  as  was  necessary,  or  apparently  necessary,  to  repel  the  as 

sault  of  and  protect  himself,  and   the  necessity   of   doing 

so  was  real  or  apparent.  This  is  to  be  determined  by  the  jurv 
viewing  all  the  facts  and  circumstances  as  they  reasonably  ap- 
peared to  defendant  B.  at  the  time  the  shot  was  fired.^^ 

§  856(2).     Texas 

The  court  instructs  the  jury  that  a  reasonable  apprehension  of 
bodily  harm  will  excuse  a  party  in  using  all  necessary  force  to 
protect  her  person,  and  it  is  not  necessary  that  there  should  be 
actual  danger,  provided  she  acted  upon  a  reasonable  apprehension 
of  danger  as  it  appeared  to  her  from  her  standpoint  at  the  time, 
and  in  such  case  the  party  acting'  under  such  real  or  apparent 
danger  is  in  no  event  bound  to  retreat  in  order  to  avoid  the  neces- 
sity of  wounding  her  assailant.  If  from  the  evidence  you  believe 
the  defendant  struck  the  said  ,  but  further  believe  that  at 

52  Jackson  V.  Commonwealth,  30  S.  ss  state  v.   Bridges,   101   S.   E.  29, 

IE.  452,  96  Va.  107.  17S  N.  C.  733. 
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the  time  of  so  doing  she  had  made  an  attack  on  her,  or  was  mak- 
ing or  about  to  make  an  attack  on  her,  which  from  the  m.anner  and 
character  of  it  and  the   relative   strength   of  the   parties   and   the 

defendant's  knowledge  of  the  character  and  disposition  of  

caused  her  to  have  a  reasonable  expectation  of  fear  of  bodily  in- 
jury, and  that,  acting  under  such  reasonable  expectation  or  fear, 

the  defendant  struck  ,  then  you  should  acquit  her ;    and  if 

was  armed  at  the  time  she  was  struck  and  was   making 

such  attack  on  defendant,  and  if  the  weapon  used  by  her  and  the 
manner  of  its  use  were  such  as  were  reasonably  calculated  to 
produce  bodily  harm,  then  the  law  presumes  that  she  intended  to 
inflict    bodily    injury    upon    the    defendant.      In    other    words,    if 

you  believe was  making,  had  made,  or  was  about  to  make 

an  attack  on  defendant,  then  5'ou  are  instructed  defendant  had  the 
legal  right  to  strike  back  in  her  own  defense  and  to  use  all  neces- 
sary force  to  repel  the  attack  upon  her,  and,  if  you  so  believe,  you 
will  acquit  her,  or,  if  upon  this  point  you  have  a  reasonable  doubt, 
you  will  give  her  the  benefit  of  such  doubt  and  acquit  her.  And 
in  this  connection  you  are  further  instructed  that  she  would  have 
the  same  right  to  defend  her  person  against  an  attack  made  or 
about  to  be  made  without  any  weapon  as  she  would  against  such 
attack  with  a  weapon,  except  that  the  degree  of  force  which  she 
would  be  authorized  to  use  would  depend  upon  the  character  of 
attack  made  or  about  to  be  made,  and  the  whole  matter  must  be 
judged  of  from  defendant's  standpoint.  ^* 

You  are  charged  that  defendant  had  the  right  to  defend  his  person 
against  a  threatened  unlawful  attack  upon  his  person  or  his  prop- 
erty by  ,  if   any   such   attack   was   made   or   threatened   by 

-,  and  that  it  was  not  necessary  that  the  danger  was  real,  if 

it  had  the  appearance,  from  defendant's  standpoint,  of  being  a 
real  danger,  and  taking  into  consideration  all  the  circumstances  of 
the  transaction,  if  it  reasonably  appeared  to  defendant  that  he  was 
in  danger,  defendant  had  the  right  to  use  such  force,  and  do  such 
acts,  and  such  only,  as  were  necessary  to  defend  himself  against 
the  threatened  unlawful  attack.  ^^ 

§  857.     Same — Aggression  of  prosecuting  witness  provoked  by  de- 
fendant's insulting  words 

The  court  charges  the  jury,  for  the  defendant,  that  insulting 
words  do  not  constitute  an  assault,  and  if  the  jury  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  the  prosecuting  wit- 

54Rn,sseIl  v.  State,  158  S.  W.  546,  '■'  Pace  v.  State  (Cr.  App.)  79  S.  W. 

71  Tex,  Cr.  R.  86.  531. 
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ness,  ,  struck  the  defendant  the  first  blow,  and  afterwards 

defendant  defended  himself  with  no  more  force  than  was  neces- 
sary to  ward  off  the  attack,  as  he  had  a  lej:^al  right  to  do,  then  the 
jury  must  find  the  defendant  not  guilty.  °^ 

§  858.     Same — Withdrawal    by    defendant    after    provoking    diffi- 
culty 

The  court  instructs  the  jury  that  there  is  no  law  to  justify  the 
proposition  that  a  man  may  be  the  assailant,  the  aggressor,  and 
bring  on  a  fight,  and  then  claim  exemption  from  the  consequences 
thereof,  on  the  ground  of  self-defense ;  he  cannot  so  act  and  then 
shield  himself  on  the  assumption  that  he  was  defending  himself; 
and  you  are  instructed  that,  if  you  believe  from  all  of  the  evidence 
beyond  a  reasonable  doubt  the  defendant  herein  was  the  aggressor, 
that  he  provoked  the  difficulty  and  made  the  assault  testified  to  in 
this  case,  that  before  he  can  avail  himself  of  self-defense  it  must 
appear  that  he  withdrew  from  the  assault  in  good  faith  and  clear- 
ly announced  a  desire  for  peace ;  and  you  are  instructed  that  the 
burden  of  showing  that  he  did  retreat  and  announce  a  desire  for 
peace  after  the  trouble  began  is  upon  him,  and  he  must  prove 
such  defense  by  a  preponderance  of  the  evidence,  and  that  the 
jury  should  consider  all  of  the  evidence  introduced  by  the  state 
and  the  defendant  in  ascertaining  whether  there  is  such  prepon- 
derance. ^"^ 

§  859.     Mutual  combat 

The  jury  are  instructed  that  if  you  believe  from  the  evidence, 

beyond  a  reasonable  doubt,  that  defendant  and met  together 

and  quarreled,  bandying  opprobrious  or  insulting  words,  and  fought 
willingly  or  by  mutual  consent,  it  is  immaterial  which  of  them 
commenced  the  quarrel ;  and  the  defendant  cannot,  under  this 
state  of  facts,  if  you  believe  such  beyond  a  reasonable  doubt,  set 
up  the  plea  of  self-defense.  ^* 

§  860.     Right  of  defense  as  against  a  woman 

You  are  charged  that  a  person  has  the  same  right  to  use  force 
reasonably  necessary  to  defend  himself  against  an  unlawful  as- 
sault made  by  a  woman  as  though  the  assault  were  being  made  by 
a  male.  ^® 

5  6  Wicker  v.  State,  65  So.  885,  107  •"  Johnson  v.  State,  34  So.  209,  136 

Miss.  690.  Ala.  76. 

"  State  V.  Flanagan,  86  S.  E.  890,  so  Yate.s  v.  State,  162  S.  W.  499,  72 

76  W.  Va.  783,  Ann.  Cas.  1917D,  305.  Tex.  Cr.  R.  279. 
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§  861.  Right  to  resist  attempt  by  husband  to  eject  defendant 
from  wife's  premises 

The  court  instructs  the  jury  that  it  is  the  claim  of  the  prosecu- 
tion in  this  case  that  the  defendant  was  a  trespasser  upon  the  prem- 
ises where  the  assault  is  alleged  to  have  taken  place.     Defendant 

claims  that  he  was  on  the  premises  at  the  invitation  of  Mrs. , 

the  wife  of  the  complaining-  witness,  and  that  Mrs.  was 

at  that  time  the  owner  of  said  premises,  and  that,  at  that  time, 
and    for    several    weeks    prior    thereto,    the    complaining    witness, 

,  had  abandoned  said  premises  as  a  home  and  was  making 

his  home  elsewhere  because  of  family  differences ;    that  the  said 

Mrs.  was  in  fear  of  her  husband  and  called  defendant  to 

come  upon  said  premises  for  protection.  If  you  find  these  facts 
to  be  true,  then  defendant  was  not  a  trespasser  and  was  rightfully 
on  said  premises  and  had  a  right  to  resist  any  attempt  on  the 
part  of  the  husband  to  remove  him  from  said  premises,  provided 
that  he  did  not  use  excessive  force.  ^ 

The  court  instructs  the  jury  that  the  wife's  dwelling  house  is 
that  of  the  husband  only  while  he  makes  it  such  in  fact,  and  when 
he  has  abandoned  it,  and  it  is  no  longer  his  abode,  it  then  becomes 
the  right  of  his  wife  to  invite  persons  to  the  premises,  and  the 
husband  has  no  right  to  eject  such  persons  therefrom.  If,  there- 
fore, in  the  present  case,  you  find  that  Mrs. ^ was  the  owner  of 

the  premises  on  which  the  alleged  assault  occurred,  and  that  the 
husband  had  abandoned  said  premises  as  a  home,  and  that  it  was 
no  longer  his  abode,  the  said  husband  had  no  right  to  eject  the 
defendant  from  said  premises.  ^^ 

§  862.     Defending  against  charivari  party 

The  court  instructs  the  jury  that,  assuming  that  these  people  were 
in  the  highway  or  in  the  yard  conducting  a  charivari  and  that  they 
came  inside  the  gate  and  were  in  the  yard,  unless  the  defendant  be- 
lieved they  were  about  to  enter  the  house,  force  an  entrance  into 
the  house,  he  had  no  right  to  shoot  the  rifle  at  any  person  in  the 
party.  The  charivari  in  the  roadway,  or  the  charivari  conducted 
in  the  yard,  if  no  assault  was  made  on  the  house,  amounted  to  a 
mere  trespass,  and  the  defendant  would  not  have  a  right  to  use  the 
gun  to  prevent  a  continuance  of  the  trespass  until  he  had  warned 
these  people  to  leave.  Now,  gentlemen  of  the  jury,  did  they  re- 
ceive any  such  warning?  That  will  be  a  question  of  fact  for  you 
to  determine  from  the  evidence  in  the  case.     No  person  is  entitled 

GO  People  V.  Upton,  135  N.  W.  108,  «i  People  v.  Upton,  135  N.  W.  108, 

169  Mich.  31.  169  Mich.  31. 
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to  use  a  deadly  weapon  in  preventing  a  trespass  which  is  not  of 
a  most  serious  and  aggravated  nature,  without  warning  the  other 
party  to  desist.  So  much,  for  the  question  of  trespass,  simply  the 
trespass  upon  the  property.  *' 

Now,  gentlemen,  coming  back  again  to  the  question  of  warning; 
the  respondent  testified  that  he  gave  warning  by  firing  two  shots. 
It  will  be  for  you  to  say  whether  or  not  he  honestly  and  fairly  be- 
lieved that  those  two  shots  amounted  to  a  warning  to  these  people. 
If  he  in  good  faith  believed  that  he  had  already  warned  them,  and 
had  given  them  time  enough  after  the  warning  to  disperse  before 
firing  designedly,  then,  in  so  far  as  the  Avarning  is  concerned,  he 
gave  them  the  warning".  ^^ 

The  court  instructs  the  jury  that  with  regard  to  the  claim  of  the 
defendant  that  he  feared  a  forcible  entry  into  the  house  and  an 
assault  upon  either  himself  or  his  wife,  or  both  of  them,  he  is  to 
be  judged  by  the  circumstances  and  surroundings  as  they  appeared 
to  him  there  at  that  time ;  and  you  are  to  take  into  consideration 
the  excitement  and  turmoil  and  the  whole  situation.  If  he  believed 
honestly,  in  good  faith  and  on  reasonable  ground,  that  the  charivari 
party,  or  members  of  the  party,  or  any  one  of  that  party,  intended 
to  forcibly  enter  the  house  and  therein  make  an  assault  upon  his 
wife,  he  had  a  right  to  take  such  means  as  to  him  under  the  cir- 
cumstances appeared  reasonably  necessar)^  to  prevent  the  act.  So 
you  see,  gentlemen,  that  in  determining  whether  or  not  the  re- 
spondent fired  the  shot  in  the  lawful  exercise  of  his  right  of  self- 
defense  in  behalf  of  himself  or  his  wife,  or  both  of  them,  you  must 
settle  that  from  the  evidence — the  question,  first,  did  he  in  good 
faith  and  upon  reasonable  grounds  believe  that  the  party,  or  some 
of  the  party,  were  about  to  forcibly  enter  the  house,  and,  having  en- 
tered the  house,  to  make  an  assault  upon  him  or  his  wife,  or  both. 
Did  he  in  good  faith  believe  that?  If  he  did  in  good  faith  believe 
that,  the  next  question  for  you  to  take  up  and  determine  from  the 
evidence  in  this  case  will  be  this,  whether  or  not,  under  all  the 
circumstances  and  surroundings  as  they  appeared  to  him  on  that 
occasion,  the  means  which  he  used  to  prevent  what  he  feared  was 
reasonable.  If  so,  then  gentlemen  of  the  jury,  your  verdict  here 
must  be  not  guilty.  But  if  he  feared  the  entry  and  assault  upon 
himself  or  his  wife,  and  if  you  find  that  the  means  which  he  used, 
under  all  the  circumstances  and  surroundings,  in  view  of  the  dan- 
ger to  himself,  or  indignity  to  himself  or  his  wife,  which  was  rea- 

C2  People  V.  Warner,  167  N.  W.  878,  C3  People  v.  Warner,  167  N.  W.  878, 

201  Mich.  547.  201  Mich.  547. 
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sonably  to  be  apprehended  from  the  threatened  or  expected  as- 
sault; if  you  find  that  the  means  which  he  used  to  prevent  what  he 
feared  were  unreasonable  and  excessive — then  he  would  be  guilty 
of  an  assault  with  a  dangerous  weapon.  That  the  weapon  used 
was  dangerous  is  conceded  in  the  case.  *'* 

§  863.     Assault  committed  in  resisting  illegal  arrest 

I  instruct  you  also  that  it  is  a  crime  under  the  laws  of  this  state 
for  any  one  to  sell  or  furnish  to  an  Indian  intoxicating  liquors,  and 
I  instruct  you  that,  when  a  peace  officer,  such  as  a  constable,  hears 
that  an  Indian  has  intoxicating  liquors,  and  is  breaking  the  peace, 
that  it  is  the  duty  of  such  peace  officer  to  endeavor  to  stop  such 
violations  of  the  law,  and,  while  a  peace  officer  may  not,  without  a 
warrant,  break  into  buildings,  unless  the  crime  is  being  committed 
at  that  particular  time,  yet,  after  it  has  been  done,  and  after  he 
has  so  entered,  and  after  the  person  has  been  taken  into  the  custody 
of  the  officer,  the  person  so  taken  into  custody  has  no  right  to  as- 
sault the  officer,  and,  if  he  does  so  assault  him,  he  is  guilty  of 
a  crime.  *^ 

§  864.     Resisting  excessive  use  of  force  in  making  arrest 

The  court  instructs  the  jury  that,  if  a  public  officer  uses  more 
violence  than  is  necessary  to  secure  the  arrest  of  an  ofifender,  he 
is  liable  in  a  civil  action  for  damages,  and  would  himself  be  liable 
to  indictment  for  assault  and  battery.  He  must  not  act  in  a  bru- 
tal manner  or  use  more  force  than  is  reasonably  necessary ;  and 
should  he  do  so,  the  person  arrested  may  in  self  defense  use  so  much 
force  as  is  necessary  on  his  part  to  repel  it,  but  not  more  than  is 
necessary.  But  if  the  attack  be  from  motives  of  revenge  and  not  in 
self  defense  upon  a  public  officer  lawfjilly  attempting  his  arrest, 
the  person  so  offending,  would  be  guilty  of  assault  and  battery.  **^ 

§  865.     Resistance  to  illegal  levy  of  execution. 

The  court  instructs  the  jury  that  the  purported  execution  which 

the  constable, ,  had  is  and  was  void.    The  fact,  if  it  is  a  fact, 

that thought  the  writ  valid  is  immaterial,  and  would  give 

no  greater  rights  to  said under  the  circumstances.  "^ 

The  court  instructs  the  jury  that,  when  the  constable,  , 

attempted  to  seize  and  levy  upon  defendant's  mule  under  the  said 

6  4  People  V.  Warner,  167  N.  W.  S7S,  6  6  state  v.  Wyatt  (Del.)  89  A.  217, 

201  Mich.  547.  4  Boyce,  473. 

6  5  State  V.  Mox  Mox,  152  P.  802,  28  6  7  Lassiter  v.  State,  163  S.  W.  710, 

Idaho,  176.  73  Tex.  Cr.  R.  35. 
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void  execution,  the  defendant  had  the  rig-ht  to  arm  himself  with  a 

shotgun  and  go  to  where was  and  to  forbid  the  said ■ 

taking  said  mule,  and  the  fact  that  defendant  so  armed  himself 
with  said  shotgun  should  not  be  taken  as  a  circumstance  against 
him  in  this  case.  "* 

§  866.     Assault  on  one  wronging,  or  attempting  to  wrong,  rela- 
tive of  defendant 

The  court  instructs  the  jury  that  before ,  the  witness  who 

was  beaten,  could  be  punished  for  wrongdoing  towards  the  daugh- 
ter of  the  defendant,  you  must  find,  from  the  evidence,  that  that 
w^as  the  object  of  his  visit  to  her;  and  if  seduction  or  adultery 
had  taken  place  before  the  alleged  assault  and  the  alleged  assault 
was  given  for  revenge,  and  not  to  prevent  it,  it  would  not  be  jus- 
tifiable. ^^ 

§  867.     Defense   to   prosecution  for   shooting   at   another   not   in 
own  defense 

The  court  instructs  the  jury  that  if  the  assault  made  upon  de- 
fendant, if  you  find  one  was  made,  did  not  amount  to  a  felony, 
but  was  an  assault  less  than  a  felony,  such  as  an  assault  and  bat- 
tery, then  he  would  not  have  the  right  to  shoot  at  another,  either 
as  a  defense  for  the  offense  of  assault  with  intent  to  murder,  if  you 
find  that  element  is  in  it,  or  as  a  defense  for  the  offense  of  shoot- 
ing at  another  not  in  his  own  defense.  If  an  assault  was  made 
upon  him,  although  it  was  a  bare  assault,  and  did  not  amount  to 
a  felony,  it  would  reduce  the  offense,  if  one  has  been  committed 
by  the  defendant,  from  assault  with  intent  to  murder  to  shooting 
at  another;  but  it  would  not  justify  him  in  using  a  deadly  weapon 
— shooting  a  pistol.  If  you  find  that  he  shot  .after  an  assault  had 
been  made  upon  him,  and  that  assault  amounted  to  a  felony,  then 
he  would  have  the  right  to  shoot,  and  he  would  be  guilty  of  noth- 
ing. If  you  find  that  the  assault  made  upon  him  was  less  than  a 
felony — assault  and  battery — then  that  would  reduce  the  offense, 
if  he  is  otherwise  guilty  of  one,  from  assault  with  intent  to  mur- 
der to  shooting  at  another;  but  it  would  not  justify  shooting  at 
another  if  it  was  a  bare  assault.  If  you  find,  however,  that  the 
assault  made  upon  him  amounted  to  a  felony,  or  that  the  surround- 
ings were  such  as  to  create  apprehension  in  his  mind,  as  a  rea- 
sonably courageous  man,  and  not  of  a  coward,  that  his  life  was 
in  danger,  or  that  a  felony  was  about  to  be  committed  upon  him, 

6  8  Lassiter  v.  State,  163  S.  W.  710,  eg  Jordan  v.  State,  81  S.  E.  359,  14 

73  Tex.  Cr.  R.  35.  Ga.  App.  429. 
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then  he  would  not  be  guilty  either  of  assault  with  intent  to  mur- 
der or  of  shooting  at  another  not  in  his  own  defense.  '* 

§  868.     Shooting  in  defense  of  third  person 

The  court  instructs   the  jury  that,   although  you  may  believe 

from  the  evidence  beyond  a  reasonable  doubt  that  either  

or shot  and  wounded ,  yet  if  you  further  believe  from 

the  evidence  that  the  one  so,  shooting  him  (if  either  one  of  them 
did  shoot  him)  at  the  time  and  in  the  act  of  doing  so  had  reason- 
able grounds  to  believe,  and  in  good  faith  did  believe,  that  the  said 

was   then   and  there  about  to   inflict   upon   his  person,   or 

the  person  of  either  or  both  of  the  others,  some  great  bodily  harm, 
then  he  had  the  right  to  use  such  means  at  his  command  as  were 
necessary,  or  appeared  to  him  to  be  necessary,  to  avert  the  im- 
pending, or  to  him  apparently  impending,  danger  to  himself  or 
either  of  the  others,  and  if,  in  so  doing,  the  one  so  shooting  used 
no  force  greater  or  means  other  than  were  to  him  apparently  nec- 
essary for  that  purpose,  you  should  find  the  defendants  not  guilty.  '* 

§  869.     Right  to  use  force  in  ejecting  trespasser 

The  court  instructs  the  jury  that  a  mere  entry  or  trespass  upon 
the  lands  or  private  way  of  another  will  not  justify  or  excuse  re- 
sort to  the  use  of  a  deadly  weapon,  or  the  use  of  any  more  force 
than  is  reasonably  necessary  to  drive  the  intruder  ofif.  "^^ 

You  are  instructed  that,  when  one  is  a  trespasser  on  another's 
land,  the  person  owning  the  land  is  justified  in  ejecting  the  tres- 
passer, but  he  must  do  it  in  a  proper  and  reasonable  way,  and  is 
only  justified  in  using  what  force  is  reasonably  necessary  in  order 
to  remove  the  person  from  his  land.  '^ 

§  870.     Assault  by  one  surgeon  on  another  arising  out  of  conflict- 
ing claims  as  to  right  to  operate  on  patient 

The  jury  are  instructed  that  if  you  find  that  Dr.  O.  first  made  an 
unjustifiable  assault  upon  the  defendant,  or  that  the  defendant  had 
grounds  to  believe,  and  did  honestly  believe,  that  Dr.  O.  was 
about  to  do  him  personal  injury,  then  the  defendant  had  a  right 
to  use  such  violence  as  was  necessary  to  protect  himself  from 
personal  injury,  but  if  he  did  what  was  unnecessary,  or  did  more 
than  was  necessary  in  order  to  defend  himself,  he  became  and 
was  guilty  of  assault  and  battery;    and  in  this  connection  I  in- 

7  0  Greenwood  v.  State,  72  S.  E.  432,  ^2  state  v.  Paxson  (Del.)  99  A.  46, 

9  Ga.  App.  876.  6  Boyce,  249. 

71  Thomas   v.   Commonwealth,   143  7  3  state  v.  Brittingham  (Del.)  80  A. 

S.  W.  409,  146  Ky.  790.  242,  2  Boyce,  330. 
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struct  you  that  no  mere  words,  no  matter  how  irritating'  or  in- 
sulting, will  justify  an  assault  and  battery.  In  regard  to  defend- 
ant's claim  that  what  he  did  was  lawful  as  a  necessary  protection 
of  the  injured  man,  I  instruct  you  that  if  you  find  it  to  be  a  fact 
that  Dr.  O.'s  presence  in  the  operating  room  and  his  conduct 
therein  before  the  assault  was  dangerous  to  the  injured  man,  or 
if  the  defendant  had  good  reason  to  believe,  and  did  in  good 
faith  believe,  such  to  be  the  case,  he  had  no  right  to  begin  by  as- 
saulting Dr.  O. ;  but  he  had  the  right  to  request,  and  he  should 
have  requested  him,  under  such  circumstances,  to  leave  the  room. 
Then,  if  Dr.  O.  refused,  he  should  have  gently  laid  his  hand  upon 
him,  and  not  proceeded  with  greater  force  than  might  have  been 
made  necessary  by  resistance.  And,  in  deciding  as  to  what  degree 
of  force  he  was  justified  or  would  be  justified  in  using  in  over- 
coming such  resistance,  you  must  take  into  consideration  all  the 
circumstances  of  the  case,  including  the  physical  appearance  of  the 
two  men,  and  anything  else  that  will  throw  light  upon  that,  or 
bring  your  minds  to  a  just  realization  of  the  facts  as  they  existed. 
If  the  defendant  did  not  request  Dr.  O.  to  leave  the  room,  but  as- 
saulted him  in  the  first  instance,  he  did  w'hat  was  not  necessary 
for  the  protection  of  the  injured  man,  and  was  guilty  of  assault 
and  battery.  ^^ 

§  871.     Provocation — Opprobrious  or  abusive  words 

The  court  charges  the  jury  that  the  jury  may  look  to  the  fact, 

if  it  be  a  fact,  that  used  abusive  or  insulting  language  to 

defendant  at  or  near  the  time  of  the  difficulty,  and  such  language 
may  be  taken  in  mitigation  or  justification  of  the  offense,  as  the 
jury  may  determine.  '^ 

§  872.     Right  to  punish  child  in  exercise  of  discipline 

See,  also,  post,  §  906. 
§  872(1).    Iowa 

You  are  instructed  that,  if  the  boy,  • ,  was  a  member  of 

the  defendant's  family,  and  he  had  taken  him  to  care  for  and  bring 
up,  he  would  have  the  right  to  administer  such  wholesome  and 
moderate  correction  as  parents  usually  inflict  for  the  discipline  and 
correctional  good  of  their  children,  and  for  such  moderate  correc- 
tion or  corporal  punishment  he  could  not  be  convicted  of  any  of- 
fence, not  even  of  assault,  or  assault  and  battery.  But  if  the  pun- 
ishment, if  you  find  that  the  boy  was  punished,  went  clearly  be- 

74  People   V.    Reycraft,   120  N.   W.  ^s  Rogers  v.  State,  23  So.  S2,  117 

993,  156  Mich.  451.  Ala.  192. 
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yond  the  degree  of  moderation,  and  was  unreasonably  severe  and 
cruel,  he  would  be  guilty,  at  least,  of  assault  and  battery.  '® 

§  872(2).     Texas 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  defendant  did  chastise ,  but  that  at  the  time  the  defend- 
ant Avas  a  school  teacher,  and  said  was  his  pupil,  and  that 

the  chastisement  was  administered  to  him  by  defendant  because 

said  had  engaged  in  a  fight  at  school  with  another  pupil, 

or  had  used  improper  and  unbecoming  language,  or  had  in  any 
other  way  violated  the  rules  and  regulations  of  the  school ;  and 
that  such  chastisement  was  inflicted  by  the  defendant  upon  said 

for  the  purpose  of  correcting  him,  and  in  good  faith  and 

without  any  intention  on  the  part  of  the  defendant  to  injure  said 

,  and   without  any  passion,   spite  or  ill  will  towards   said 

,  then  you  will  find  the  defendant  not  guilty,  even  though 

you  should  find  from  the  evidence  that  the  chastisement  admin- 
istered was  more  severe  than  was  actually  necessary.*' 

3.     Pleading  and  Evidence 

§  873.     Pleading  and  proof 

The  court  instructs  the  jury  that  the  burden  is  upon  the  state  to 
prove  the  charge  it  makes  against  the  defendant;   so,  in  this  case, 

the  state  charges  that  defendant  assaulted  and  beat  ■ with 

a  knife.  It  is  therefore  the  duty  of  the  state  to  prove  to  your  sat- 
isfaction, and  beyond  a  reasonable  doubt,  that  the  defendant  did 

assault  and  beat  with  a  knife,  and,  if  the  state  has  failed 

to  do  this,  you  should  acquit  the  defendant.  "'^ 

The   court  instructs   the   jury   that,   although   you   may   believe 

from  the  evidence  that  the  defendant  struck  ,  yet  if  you 

have  a  reasonable  doubt  as  to  whether  or  not  he  struck  him  with 
a  knife,  you  should  find  the  defendant  not  guilty.  ''^ 

§  874.     Presumptions  and  burden  of  proof 
§  874(1).    Missouri 

The  court  instructs  the  jury  that  the  law  presumes  that  a  per- 
son intends  the  natural  and  probable  consequences  of  his  acts,  and 
if  you  believe  from  the  evidence  in  the  case  that  defendant  as- 
saulted    in  a  manner  likely  to  cause  death  or  great  bodily 

76  state  V.  Gillett,  9  N.  W.  362,  56  ^s  WiJsou   v.   State,   60   So.   983,   7 

Iowa,  459.  Ala.  App.  66. 

7  7  Dowlen  V.  State,  14  Tex.  App.  61.  'o  Wilson   v.   State,   60   So.   983,   7 

Ala.  App.  66. 
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harm,  the  law  presumes  that  he  intended  to  kill  him  or  do  him 
some  great  bodily  harm.  ^* 

§  874(2).    Texas 

You  are  instructed  that,  if  the  defendant  caused  the  door  to 
come  into  contact  with  the  person  of  the  prosecuting  witness,  un- 
less you  find  from  the  evidence  that  such  contact  caused  her  physi- 
cal pain  the  intent  of  defendant  to  injure  should  not  be  presumed 
and  the  burden  of  proving  an  intent  to  injure  would  be  upon  the 
state,  and  if  you  should  find  from  the  evidence  that  she  was  not 
caused  physical  pain  you  should  acquit  defendant,  unless  the  state 
shows  beyond  a  reasonable  doubt  that  defendant  intended  and  en- 
deavored to  inflict  upon  her  such  physical  pain.  ^^ 

§  875.     Presumption  of  malice  or  intent 

The  jury  are  instructed  that,  in  order  to  constitute  an  assault 
and  battery,  it  is  necessary  that  the  violence  used  should  have 
been  done  with  the  purpose  and  intention  of  inflicting  an  injury; 
but,  when  an  injury  is  caused,  the  law  presumes  that  it  was  in- 
flicted with  the  intent  to  injure,  which  presumption  of  law  may 
be  rebutted  or  contradicted,  by  person  inflicting  the  injury  show- 
ing that  his  intention  was  innocent,  and  that  his  purpose  was  not 
unlawful,  which  innocent  intention  and  purpose  may  be  shown 
by  the  acts,  conduct,  manner  and  declarations  of  the  person  inflict- 
ing the  injury,  made  at  the  time  when  such  injury  was  inflicted.  *^ 

§  876.     Burden  of  proof  as  to  self-defense 
I  876(1).     Alabama 

The  court  instructs  the  jury  that,  before  the  burden  is  cast  upon 
the  state  to  show  that  he  was  the  aggressor,  defendant  must 
reasonably  satisfy  the  jury  of  his  inability  to  have  safely  retreat- 
ed, and  of  the  other  elements  of  self-defense.  ** 

The  court  instructs  the  jury  that,  if  defendant  failed  to  prove 
that  he  acted  in  self-defense,  then  defendant  should  be  convicted, 
provided  you  believe  beyond  all  reasonable  doubt  that  defendant 
assaulted  and  beat .  *^ 

§  876(2).    Minnesota 

You  are  instructed  that  no  burden  of  proof  rested  upon  the  de- 
fendant to  prove  that  he  acted  in  self-defense.     The  burden   of 

«o  state  V.  Webb,  182  S.  W.  975,  266  s*  Blankenship  v.  State,  65  So.  860, 

Mo.  672.  11  Ala.  App.  125. 

8  1  Atkinson  v.  State,  138  S.  W.  125,  ^''  Blankenship  v.  State,  65  So.  860, 

62  Tex.  Cr.  R.  419.  11  Ala.  App.  125. 
.     83  Dowlen  v.  State,  14  Tex.  App.  61. 
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proof  is  upon  the  prosecution  to  satisfy  or  convince  you  beyond  a 
reasonable  doubt  that  the  act  of  defendant  was  not  self-defense.  *® 

§  877.     Reputation  of  defendant  as  peaceable  citizen 

The  jury  are  instructed  that  there  has  been  testimony  oflfered  in 
this  case  upon  the  question  of  the  reputation  of  the  defendant  as 
a  quiet,  peaceable,  and  law-abiding  citizen.  The  defendant  has  a 
right  to  show  his  previous  good  character  as  a  circumstance  tend- 
ing to  show  the  improbability  of  his  guilt,  or  that  he  would  com- 
mit such  a  crime.  If,  however,  you  believe  from  all  of  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant  committed  the 
crime  in  question  as  charged  in  the  indictment,  then  it  would  be 
your  duty  to  find  the  defendant  guilty,  even  though  the  evidence 
satisfied  your  minds  that  the  defendant  previous  to  the  crime  in 
question  had  borne  a  good  reputation  as  a  quiet,  peaceable,  and 
law-abiding  citizen ;  also  even  though  you  should  find  from  the 
evidence  that  the  defendant's  reputation  as  a  quiet,  peaceable,  and 
law-abiding  citizen  is  bad,  you  should  not  find  him  "guilty  unless 
you  are  satisfied  of  his  guilt  from  the  evidence  before  you  beyond 
a  reasonable  doubt.*' 

§  878.     Sufficiency  of  evidence  of  intent 
§  878(1).     Iowa 

The  court  instructs  the  jury  that  the  intent  with  which  an  action 
is  done  is  an  act  or  emotion  of  the  mind,  seldom  if  ever  capable  of 
direct  and  positive  proof,  hut  is  to  be  arrived  at  by  such  just  and 
reasonable  deduction  or  inferences,  from  the  acts  and  facts  proved, 
as  the  guarded  judgment  of  a  candid  and  cautious  man  would 
draw  ordinarily  therefrom.  The  law  warrants  the  presumption  or 
inference  that  a  person  intends  the  results  or  consequences  to  fol- 
low an  act  which  he  intentionally  commits  which  ordinarily  do  fol- 
low such  acts.  If  a  person  makes  an  assault  on  another  and  inflicts 
on  him  an  injury  of  a  more  serious  character  than  an  ordinar}^  bat- 
tery, the  presumption  is  warranted  that  he  intends  to  inflict  a  great 
bodily  injury,  if  there  is  no  evidence  tending  to  show  that  he  in- 
tended a  less  injury.  If  you  find  that  defendant  committed  the  as- 
sault charged,  you  will  determine  his  intent  in  so  doing  by  the  sur- 
rounding circumstances,  and  all  the  evidence  in  the  case  before 
you  which  tends  to  show  this  intent.** 

86  state  V.  :\rcGrath,  138  N.  W.  310,  ss  state  v.  Gillett,  9  N.  W.  362,  56 

119  Minn.  321.  Iowa,  459. 

s-  State  V.    Selby,   144   P.   657,   73 
Or.  378. 
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§  878(2).    Oregon 

I  instruct  you  that  if,  after  a  consideration  of  the  evidence  and 
the  instructions  of  the  court,  3'ou  beHeve  beyond  a  reasonable 
doubt  that  the  defendant  committed  the  acts  charged  in  the  in- 
dictment, no  specific  intent  need  be  proved  other  than  such  as  may 
be  embraced  in  the  act  of  making-  an  assault  with  a  dangerous 
weapon."'' 

B.     Civil  Liability 

1.     Liability  in  General 

§  879.     Elements  of  cause  of  action 
§  879(1).     Kentucky 

You    are    instructed   that    if    you    believe   from    the    evidence   that 

on  or  about  the  day'  of  ,  the  defendant,  ,  not 

in  his  necessary,  or  to  him  apparent  necessary,  self-defense,  as  de- 
fined in  instruction  No.  ,  assaulted,  beat,  or  bruised  plain- 

tifif,  and  thereby  injured  him,  you  will  find  for  plaintiff.®* 

§  879(2).    Missouri 

The  court  instructs  the  jury  that  if  they  find  from  the  evidence 

that  on ,  the  defendant,  in  the  city  of ,  at  the  residence 

of    plaintiff    on    avenue,    did    there    willfully,    intentionally, 

and  maliciously  pull  and  jerk  the  plaintiff  and  violently  strike  him 
on  the  nose  with  his  fist,  and  that  thereby  plaintiff  sustained  phys- 
ical injuries  mentioned  in  the  evidence,  and  that  plaintiff  did  not 
strike  or  injure  the  defendant,  or  attempt  to  strike  or  injure  the 
defendant,  or  threaten  tO'  strike  or  injure  the  defendant,  and  that 
such  acts  of  defendant  were  not  done  in  protecting  himself,  then 
the  plaintiff  is  entitled  to  recover."^ 

§  879(3).     South  Dai<ota 

The  jury  are  instructed  that  if  the  evidence  fails  to  show  by  a 
fair  preponderance  thereof  that  this  assault,  if  any  was  committed, 
was  unlawful,  or  fails  to  show  any  force  or  violence  was  used  by 
the  defendant  upon  the  plaintiff,  then  the  plaintiff  is  not  entitled 
to  recover  anything.®^ 

§  880.     What  constitutes  assault 
§  880(1).    Indiana 

You  are  instructed  that  an  "assault"  is  the  act  of  intentionally 
applying  force  to  the  person  of  another  directly  or  indirectly  or 

89  State  V.  Selby,  144  P.  657,  73  Or.  01  Gieske  v.  Redemeyer  (App.)  224 

378.  S.  W.  92. 

no  Renfro  v.  Barlow,  115  S.  W.  22.".,  92  Kerley  v.  Germscheid,  106  N.  W. 

131  Ky.  312.  136,  20  S.  D.  363. 
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attempting  or  threatening  by  any  act  or  gesture  to  apply  such  force 
to  the  person  of  another,  if  the  person  making  the  threat  causes 
the  other  to  beheve  upon  reasonable  grounds  that  he  has  the  pres- 
ent ability  to  efifect  his  purpose."^ 

§  880(2).     Minnesota 

The  court  instructs  the  jury  that  by  an  assault  is  understood  in 
law  a  wrongful  threat  to  do  bodily  violence  to  another,  and  with 
the  present  ability  of  the  one  who  threatens  to  carry  such  threat 
4nto  effect.^* 

§  881.     What  constitutes  battery 

You  are  instructed  that  a  "battery"  is  the  touching  of  a  person 
in  a  rude  and  insolent  manner  against  the  will  of  the  person  touch- 
ed, and  a  battery  always  includes  an  assault.  The  least  touching- 
of  another  in  a  rude  and  insolent  manner  is  a  battery,  for  the  law 
cannot  draw  the  line  between  the  different  degrees  of  violence  and 
prohibits  the  first  and  lowest  state  of  it.^^ 

§  882.     What  constitutes  assault  and  battery 
§  882(1).    Georgia 

The  jury  are  instructed  that  any  placing  of  the  hands  upon  the 
person  of  another  without  legal  justification  is  an  assault  and  bat- 
tery.^ 

§  882(2).     Texas 

The  court  instructs  the  jury  that  the  use  of  any  unlawful  vio- 
lence upon  the  person  of  another  wath  intent  to  injure  him,  what- 
ever be  the  means  or  degree  of  violence  used,  is  assault  and  bat- 
tery. Any  attempt  to  commit  a  battery,  or  any  threatening  ges- 
ture, showing  in  itself,  or  by  words  accompanying  it,  an  imme- 
diate intention,  coupled  with  an  ability  to  commit  a  battery,  is 
an  assault.  When  an  injury  is  caused  by  violence  to  the  person, 
the  intent  to  injure  is  presumed,  and  it  rests  with  the  person  in- 
flicting the  injury  to  show  the  accident  or  innocent  intention.  The 
injury  intended  may  be  either  bodily  pain,  constraint,  a  sense  of 
shame,  or  other  disagreeable  emotion  of  the  mind.^' 

93  McGlone  v.   Hanger,   104  N.   E.  necessity  of  an  actual  intent  to  carry 

116,  56  Ind.  App.  243.  threat  into  effect. 

9*  Cressy    v.    Republic    Creosoting  ss  McGlone   v.   Hanger,   104   N.   E. 

Co.,   122  N.   W.  484,   108  Minn.   349.  116,  56  Ind.  App.  243. 

This  instruction  is  correct  as  far  as  9  6  Hammond  v.  Hightower,  9  S.  E. 

it  goes,  and  in  absence  of  a  request  1101,  82  Ga.  290. 

for  a  qualifying  statement  as  to  the  9"  Perkins   Bros.    Co.    v.   Anderaon 

(Civ.  App.)  155  S.  W.  556. 
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§  882(3).    Washington 

The  court  instructs  the  jury  that,  if  you  believe  the  testimony 
of  the  plaintiff  that  defendant  shook  his  fist  in  front  of  her  face 
angrily  and  unlawfully,  when  he  was  in  such  proximity  to  her,  as 
that  he  could,  or  might  have,  struck  her,  also  near  enough  to  pro- 
duce a  feeling  on  her  part  that  she  might  he  struck,  that  would  be 
an  assault.  Then,  of  course,  if  he  did  strike  her,  that  would  be 
an  assault  and  battery.  She  may  recover  in  case  you  only  find  as- 
sault, or  in  case  you  find  assault  and  battery,  if  you  find  it  was 
made  unlawfully  and  under  the  circumstances  I  have  mentioned.^ 

§  883.     Malice 

The  court  instructs  the  jury  that  plaintiff  claims  that  the  de- 
fendant assaulted  him  maliciously.  The  law  infers  malice  where 
an  act  is  done  without  legal  excuse,  and  where  in  itself  it  amounts 
to  an  unwarranted  assault  upon  another.  An  act  done  with  legal 
excuse  is  without  malice.®* 

§  884.     Necessity  of  proof  of  injury 

You  are  instructed  that,  in  order  to  recover  in  trespass  for  as- 
sault and  battery,  it  is  generally  necessary  for  the  plaintiff  to  prove 
to  the  jury's  satisfaction,  by  a  preponderance  of  the  evidence,  that 
the  alleged  wrongful  assault  and  battery  was  committed  upon  him 
by  the  defendant.  But,  as  the  defendant  has  admitted  in  the  pres- 
ent case  that  he  committed  the  alleged  assault  and  battery,  the 
plaintiff  will  be  entitled,  without  further  evidence,  to  recover  a 
verdict  for  at  least  a  nominal  sum  of  six  cents,  or  the  like,  al- 
though he  may  not  have  made  proof  of  any  actual  injury,  as  it 
must  be  presumed  in  such  case  that  he  has  sustained  some  dam- 
age.^ 

§  885.     Causing  plaintiff's  team  to  run  away 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that,  while  the  plaintiff  was  driving  on  the  highway,  the  de- 
fendant struck  one  of  the  plaintiff's  horses  in  a  spirit  of  malice, 
wantonness,  or  recklessness,  and  that,  by  reason  of  such  act,  the 
plaintiff  was  injured,  defendant  is  guilty  of  an  assault  upon  the 
plaintiff.^ 

The  court  instructs  the  jury  that  if  defendant  whipped  up  his 
horses  to  great  speed  and  yelled  loudly  and  passed  plaintiff  and 

9  8  Howell  V.  Winters.  108  P.  1077,  i  Armstrong    v.    Rhoades   (Del.)    5o 

58  Wash.  4.S6.    The  court  holds  this  is  A.  435,  4  Penuewill,  151. 
substantially  correct.  2  Lambrecht  v.  Sehreyer,  152  N.  W. 

99  Johnson  v.  Ish,  133  N.  W.  201,  90  645.  129  Minn.  271,  L.   R.  A.  1915E, 

Neb.  173.  812. 
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his  team  and  vehicle,  and  if  such  acts  were  done  "recklessly"  and 
in  such  manner  and  so  near  to  plaintiff  as  to  be  likely  to  produce 
injury,  and  such  acts  caused  plaintiff's  team  to  run  away  and 
caused  injury  to  plaintiff,  then,  even  though  defendant  did  not  in 
fact  strike  plaintiff's  horse,  his  act  would  amount  in  law  to  an  as- 
sault.^ 

§  886.     Indecent  assault 

The  jury  are  instructed  that,  if  the  jury  believe  and  find  from 

the  evidence  that  on  the  defendant  went  to  the  home  of 

plaintiff  in  the  town  of  and  then  and  there  requested  said 

plaintiff  to  have  sexual  intercourse  with  him,  and  then  and  there, 
in  a  rude  and  insolejit  manner,  and  with  force  took  hold  of  plain- 
tiff", and  hugged  her  and  kissed  her,  and  felt  her  breasts,  and  at- 
tempted to  raise  her  clothing,  during  all  of  which  time  said  de- 
fendant implored  plaintiff  to  yield  to  his  solicitations  and  have 
sexual  intercourse,  all  of  which  was  against  the  will  of  said  plain- 
tiff, then  your  verdict  will  be  for  the  plaintiff.* 

§  887.     Entering  bedroom  of  female  with  intent  to  assault  her 

You  are  instructed  that  if  you  find  from  the  preponderance  of 
the  evidence  that  the  defendant,  without  the  invitation  or  consent 
of  the  plaintiff,  entered  the  bedroom  of  the  plaintiff  in  the  night- 
time on ,  and  after  the  plaintiff  had  retired  for  the  night,  and 

that  defendant  was  in  such  a  state  of  undress  that  he  was  clothed 
only  in  a  shirt,  and  that  plaintiff  told  defendant  to  leave  the  room, 
and  defendant  did  not  do  so,  and  that  defendant  then  attempted  to 
throw  her  on  the  bed,  and  that  plaintiff  then  leaped  through  an 
open  window  and  left  the  room,  then  you  shall  find  for  the  plain- 
tiff.s 

You  are  instructed  that,  if  you  find  from  a  preponderance  of 
the  evidence  that  defendant  went  into  plaintiff's  bedroom  on  or 

about  the day  of ,  in  the  nighttime  after  plaintiff  had 

retired  for  the  night,  and  that  before  going  into  plaintiff's  room 
defendant  removed  his  pants,  shoes,  and  stockings,  and  that  de- 
fendant went  into  plaintiff's  bedroom  without  the  consent  of  plain- 
tiff and  against  her  will,  with  intent  to  assault  her,  and  that  plain- 
tiff ordered  defendant  to  leave  said  room,  and  that  defendant  did 
not  do  so  and  did  not  offer  any  explanation  for  his  presence  in  said 
room,   and   while    defendant   was   in    said    room   plaintiff   became 

3  Lambrecbt  v.  Schreyer,  152  N.  W.  4  Timmons  v.  Kenrick,  102  N.  E.  52, 

645,  129  Minn.  271,  L.  R.  A.  1915E,       53  Ind.  App.  490. 

812.  5  McGlone  v.  Hauger,  104  N.  E.  116, 

56  Ind.  App.  243. 
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frightened  and  went  over  the  foot  of  her  bed  and  attempted  to 
get  out  the  door  of  said  room,  and  that  defendant  was  between 
plaintiff  and  the  door,  and  that  plaintiff  then  went  out  of  said 
room  through  a  window  and  went  half  a  mile  to  the  house  of  de- 
fendant's daughter,  where  she  stayed  all  night,  and  as  a  result  of 
the  foregoing  facts  she  suffered  physical  and  mental  pain,  then 
you  shall  find  for  plaintiff',  if  you  also  find  from  a  preponderance 
of  the  evidence  that  the  plaintiff  believed  and  had  reasonable 
grounds  to  believe  that  defendant  intended  to  use  force  upon  her 
then  and  there.® 

§  888.     Liability  for  aiding  and  abetting 
§  888(1).     Alabama 

The  court  charges  the  jury  that  if  defendant  aided,  abetted,  or 
encouraged  D.  in  entering  into  or  continuing  an  unlawful  assault 
on  plaintiff,  then  he  would  be  responsible  for  whatever  D.  did  in 
the  furtherance  of  such  assault,  notwithstanding  that  he  may  not 
have  explicitly  encouraged,  aided,  or  abetted  any  one  particular 
act  of  defendant  D.' 

§  888(2).    Indiana 

The  jury  are  instructed  that  the  defendant  S.  is  not  liable  for 
the  wrongful  conduct  of  the  defendant  C.  unless  he  (S.)  was  giv- 
ing aid,  assistance,  or  in  some  way  encouraging  the  defendant  C. 
in  the  wrongful  conduct.  If  you  find  that  the  defendant  S.  was 
called  by  the  defendant  C,  Avho  was  acting  as  town  marshal,  to 
go  along  with  him  for  that  purpose,  and  without  any  purpose  to 
do  anything  other  than  that  which  was  necessary  to  arrest  the 
plaintiff,  and  that  while  they  were  so  engaged  in  such  arrest,  or 
attempt  to  recapture  the  plaintiff  after  he  had  fled,  if  he  did  flee, 
the  defendant  C.  shot  the  plaintiff,  and  that  such  shooting  was 
necessary,  still  the  defendant  S.  would  not  be  liable  for  damages 
resulting  from  such  shooting  unless  the  said  defendant  S.  in  some 
way  aided,  abetted,  or  encouraged  the  defendant  C.  to  shoot  the 
plaintiff;   and  you  should,  on  such  facts,  find  for  the  defendant  S.^ 

§  889.     Proximate  cause 

You  are  instructed  that  an  act  is  the  proximate  cause  of  an  in- 
jury either  when  it  is  the  direct  cause  thereof,  or  when  the  injury 
is  the  natural  and  probable  consequence  of  the  act,  and  when,  in 

fi  McGlone  v.  Hanger,  104  N.  E.  116,  «  Stuck  v.  Yates,  66  N.  E.  177,  3a 

56  Ind.  App.  243.  Ind.  App.  441. 

7  Abney    v.    Mize,    46    So.   230,    155 
Ala.  391. 
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the  exercise  of  ordinary  care,  an  ordinarily  prudent  person  would 
have  foreseen  that  such  consequences  would  likely  be  produced 
thereby.® 

2.     Defenses 

§  890.     Abusive  language 

Effect  of  abusive  or  insulting  words  as  justifying  assault  on  passenger  by 
employe  of  carrier,  see  post,  §  1735. 

i  890(1).    Alabama 

The  court  charges  you,  gentlemen  of  the  jury,  that  opprobrious 
words  and  abusive  language,  used  by  the  plaintiff  at  and  about  the 
time  of  the  alleged  assault,  may  be  considered  by  you  only  in  miti- 
gation of  punitive  damages,  and  the  plaintiff  is  entitled  to  recover 
actual  damages  in  the  way  of  compensation  for  his  physical  suffer- 
ing and  inconvenience  and  mental  suft'ering,  in  case  you  find  the 
assault  and  battery  was  committed,  whatever  may  have  been  the 
words  used  by  the  plaintiff.^® 

§  890(2).    Mississippi 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that,  just  before  the  defendant  struck  the  plaintiff',  the  latter  used 
insulting  words  to  defendant  of  and  concerning  defendant's  wife, 
and  that  these  insulting  words  were  the  cause  of  the  defendant 
striking  plantiff",  you  will  take  this  fact  into  consideration  in  ar- 
riving at  your  verdict,  and  if  you  believe  from  the  evidence  that 
these  insulting  words  spoken  by  plaintiff',  if  they  were  spoken, 
were  a  sufficient  cause  for  the  defendant  to  strike  plaintiff",  then 
you  will  find  for  defendant.^^ 

§  891.     Right  of  self-defense  in  general 
§  891(1).     Delaware 

You  are  instructed  that,  whenever  a  person  is  assaulted  by  an- 
other, he  has  the  right  to  defend  himself,  and  may  use  sufficient 
force  to  repel  the  assault  in  order  to  protect  himself  from  bodily 
harm,  and  when  necessary  to  protect  himself  from  bodily  harm  at 
the  hands  of  an  assailant,  the  person  assaulted  may  use  necessary 
force  in  repelling  the  assault  even  before  the  assailant  actually 
commits  a  battery  upon  him.  But  the  resistance  must  be  no  more 
than  is  necessary  to  accomplish  this.  If  it  be  greater  than  is  re- 
quired for  such  purpose  it  becomes  in  law  excessive  and  without 

9  Drum  V.  Miller,  47  S.  E.  421,  135  n  Choate  v.  Pierce,  88  So.  627. 
N.  C.  204,  65  L.  R.  A.  890,  102  Am.  This  instruction  is  authorized  under 
St.  Rop.  528.                                                   the  terms  of  a  statute. 

10  Mitchell  v.  Gambill,  37  So.  290, 
140  Ala.  316. 


§  891(2)  INSTRUCTIONS   TO  JURIES  1264 

excuse  or  justification,  making  the  party  a  wrongdoer  from  the 
beginning.  Nor  can  a  person  when  assaulted  follow  vip  his  assail- 
ant and  attack  him  when  in  the  act  of  retiring  or  retreating  from 
the  scene  of  the  afTray ;  such  a  course  would  not  be  in  self-defense 
or  justifiable  on  any  ground.^" 

§  891(2).    Kentucky 

You  are  instructed  that,  if  you  believe  from  the  evidence  that, 
at  the  time  defendant  assaulted  the  plaintiff,  the  defendant  in  good 
faith  believed,  and  had  reasonable  grounds  to  believe,  that  the  de- 
fendant was  then  and  there  in  danger  of  bodily  harm  about  to  be 
inflicted  upon  him  by  the  plaintiff,  and  that  the  defendant  used  no 
more  force  than  was  necessary,  or  appeared  to  him  in  the  exercise 
of  a  reasonable  judgment  to  be  necessary,  to  protect  himself  from 
injury  at  the  hands  of  plaintiff,  you  will  find  for  the  defendant,  un- 
less you  believe  that  defendant  brought  on  the  difficulty  by  first 
striking  plaintiff  or  assaulting  him  with  a  lap  ring,  in  which  event, 
you  cannot  find  for  defendant  on  the  ground  of  self-defense.-^' 

§  891(3).     Nebraska 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  plaintiff  began  the  affray  and  was  the  aggressor,  then 
you  are  instructed  that  the  defendant  had  a  right  to  defend  him- 
self from  such  assault,  and  he  would  have  the  right  to  use  that 
amount  of  force  which  was  reasonably  and  apparently  necessary 
in  making  his  defense.  And  if  you  believe  from  the  evidence  that 
the  defendant  was  so  acting  in  self-defense  from  a  real  and  honest 
conviction  of  apparent  danger,  or  what  would  seem  apparent  dan- 
ger to  a  reasonable  man,  you  will  return  a  verdict  for  the  defend- 
ant, unless  you  further  believe  from,  the  evidence  that  the  defend- 
ant unlawfully  used  a  degree  of  force  and  violence  upon  the  plain- 
tiff that  was  not  reasonably  and  apparently  necessary  under  the 
facts  and  circumstances  then  and  there  surrounding  the  defend- 
ant.i* 

§  891  (4).    North  Carolina 

The  court  instructs  the  jury  that,  if  you  shall  find  from  the  evi- 
dence that  the  defendant  did  not  bring  about  the  trouble,  that  he 
was  at  his  home  and  was  remonstrating  with  the  plaintiff  and  di- 
recting him  to  go  away,  and  while  in  this  conversation  between 
them    one    word   brought    on    another,    the    defendant   being   in    his 

12  Marker  v.  Hanratty,  97  A.  904,  6  i4  Morris  v.  Miller,  119  N.  W.  458, 
Boyce.  217.  83  Neb.  218,  20  L.  R.  A.  (N.  S.)  907, 

13  Renfro  v.  Barlow,  115  S.  W.  225,  131  Am.  St.  Rep.  636,  17  Ann.  Cas. 
131  Ky.  312.  1047. 
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porch  and  the  plaintiff  on  the  sidewalk,  and  the  plaintiff  told  the 
defendant  to  shoot,  and  took  out  his  pistol  and  fired  while  the  de- 
fendant was  sitting  with  his  children,  so  as  to  cause  the  defendant 
to  reasonably  believe  that  he  or  his  children's  lives  were  in  imme- 
diate danger  when  he  fired  to  protect  himself,  or  them,  or  both, 
from  death  or  bodily  harm,  it  would  be  a  matter  of  self-defense.** 

§  891(5).    Vermont 

You  are  instructed  that  the  question  here  is  whether  at  the  time 
this  blow  was  struck  (referring  to  the  blow  defendant  admitted 
having  struck  the  plaintiff)  an  assault  was  being  made  upon  the 
defendant ;  whether  the  plaintiff  here  was  so  related  to  the  de- 
fendant there  at  that  time  and  place  that  an  assault  was  being- 
made  upon  the  defendant  here  by  the  plaintiff,  the  plaintiff  stand- 
ing in  such  a  relation  to  the  defendant,  his  body  so  situated,  his 
arms  or  hands  so  situated,  and  his  general  attitude  and  appearance 
being  such  that  at  the  time  the  blow  was  struck  and  the  injury 
done,  there  was  an  assault  being  committed  on  the  part  of  the 
plaintiff  here  toward  the  defendant.  Now,  was  there  such  an  as- 
sault being  committed  at  that  time  and  place? 

Now  assuming  that  the  plaintiff  here  did  make  an  assault  such 
as  defendant  here  claims  he  did  make,  did  it  appear  to  the  defend- 
ant at  the  time,  under  whatever  circumstances,  that  unless  he 
struck  this  plaintiff  he  was  in  danger  of  receiving  great  bodily 
harm  at  his  hands?  If  that  is  so,  then  he  had  a  right  to  protect 
himself  and  to  act  seasonably  in  order  to  make  his  defense  effec- 
tual; he  was  not  bound  to  wait  until  an  assault  had  actually  been 
made  upon  him  before  he  undertook  to  protect  himself.  You  ^ill 
keep  the  principles  in  mind  if  you  find  the  plaintiff  here  actually 
made  an  assault  upon  the  defendant  here  at  the  time  of  the  injury 
complained  of.*^ 

§  892.     Right  of  self-defense  of  defendant  provoking  attack 

The  court  instructs  the  jury  that  the  defendant  alleges  that  he 
acted  in  self-defense.  You  are  instructed  that  the  law  does  not 
permiit  a  person  to  voluntarily  seek  or  invite  a  combat  or  put  him- 
self in  the  way  of  being  assaulted,  so  that  when  hard  pressed  he 
may  have  a  pretext  to  injure  his  assailant.  The  right  of  self-de- 
fense does  not  imply  the  right  of  attack,  and  it  will  not  avail  in 
any  case  where  the  difficulty  is  sought  for  and  induced  by  the 
party  by  any  willful  act  of  his,  or  where  he  voluntarily  and  of  his 

15  Lewis  V.  Fountain,  84  S.  E.  278,  ic  Russ  v.  Good,  102  A.  481,  92  Vt. 

168  N.  C.  277.  202. 
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own  free  will  enters  into  it.  The  necessity,  being  of  his  own  crea- 
tion, shall  not  operate  to  excuse  him.  Nor  is  any  one  justified  in 
using  more  force  than  is  reasonably  necessary  to  get  rid  of  his 
assailant ;  but  if  he  does  not  bring  on  the  difficulty,  nor  provoke 
it,  nor  voluntarily  engage  in  it,  he  is  not  bound  to  flee  to  avoid  it, 
but  may  resist  with  adequate  and  necessary  force  until  he  is  safe. 
Now,  if  you  believe  from  the  evidence  in  this  case  that  the  defend- 
ant voluntarily  sought  or  invited  the  difficulty  in  which  plaintiff 
was  injured,  if  you  believe  from  the  evidence  that  he  was  injured, 
or  that  he  provoked  or  commenced  or  brought  it  on  by  any  will- 
ful act  of  his  own,  or  that  he  voluntarily  or  of  his  own  free  will  en- 
gaged in  it,  then  and  in  that  case  you  are  not  authorized  to  find 
for  him  upon  the  ground  of  self-defense.  In  determining  who  pro- 
voked or  commenced  the  difficulty  or  made  the  first  assault,  you 
should  take  into  consideration  all  the  facts  and  circumstances  in 
evidence  before  3^ou.^'^ 

§  893.     Apprehension  of  injury  as  basis  of  right  of  self-defense 
§  893(1).    Arkansas 

You  are  instructed  that  an  assault  is  an  unlawful  attempt,  cou- 
pled with  present  ability,  to  commit  a  violent  injury  on  the  person 
of  another ;  and  if  you  find  from  a  preponderance  of  the  evidence 
that,  at  the  time  defendant  struck  plaintiff,  plaintiff  was  commit- 
ting an  assault  upon  him,  the  defendant  was  justified  in  using  such 
force  as  appeared  to  him  reasonably  necessary,  acting  as  a  prudent 
person  would  under  similar  circumstances,  to  resist  the  assault  of 
plaintiff,  and  to  prevent  any  renewal  of  such  assault,  if  such  re- 
newal could  be  reasonably  apprehended.^^ 

You  are  instructed  that  if  you  find  from  a  preponderance  of  the 
evidence  that,  at  the  time  defendant  struck  plaintiff, 'plaintiff  was 
attempting  to  strike  defendant,  or  if  it  reasonably  appeared  to  de- 
fendant, viewed  from  his  standpoint  alone,  by  words  or  acts  of 
plaintiff,  that  plaintiff  was  about  to  make  an  unlawful  attack  upon 
him,  in  that  event  defendant  had  a  right  to  use  whatever  means 
was  necessary  to  protect  himself  from  serious  bodily  injury ;  and 
this  is  the  case  although  it  subsequently  appeared  that  defendant 
used  more  force  than  was  actually  necessary  to  protect  himself 
from  serious  bodily  harm.^^ 

17  Morris  v.  Miller,  119  N.  W.  458,  is  Downey  v.  Duff,  152  S.  W.  1010, 

83  Neb.  218,  20  L.  R.  A.  (N.  S.)  907,  100  Ark.  4. 

131  Am.   St.  Rep.  636,  17  Ann.   Cas.  ^9  Downey  v.  Duff,  152  S.  W.  1010, 

1047.  106  Ark.  4. 
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§  893(2).     North  Carolina 

The  court  instructs  the  jury  that  if  you  find  that  the  defendant 
fired  the  shots  towards  the  house  through  a  reasonable  apprehen- 
sion that  he  was  in  danger  of  serious  bodily  harm  from  ,  or 

if  he  fired  the  shots,  believing  that  a  felony  was  about  to  be  com- 
mitted, then  the  defendant  would  not  be  guilty  of  committing  a 
trespass  as  charged  in  the  complaint,  and  it  Avould  be  the  duty  of 
the  jury  to  answer  the  issue  as  to  trespass,  "No."  ^* 

The  court  instructs  the  jury  that,  if  you  find  that  defendant  fired 
the  shots  toward  the  house  under  a  reasonable  apprehension  that 
he  was  about  to  suft'er  serious  bodily  harm  himself,  or  that  a  felony 
was  about  to  be  committe4,  then  he  would  have  had  a  right  to  so 
fire  the  shots,  and  he  would  not  be  guilty  of  assault  or  trespass, 
as  charged  in  the  complaint,  and  it  would  be  the  duty  of  the  jury 
to  answer  the  issue  as  to  assault  and  trespass,  "No."  ^^ 

The  court  instructs  the  jury  that,  if  you  find  that  the  plaintift* 
fired  the  shots  in  the  air  above  the  heads  of  the  crowd  for  tht 
purpose  of  protecting  his  home  and  frightening  the  crowd  away, 
and  protectmg  himself  from  serious  danger,  and  the  said  defend- 
ant fired  the  shots  in  the  direction  of  the  plaintiff,  in  a  reckless 
manner,  without  having  any  reasonable  apprehension  that  he  or 
anybody  else  was  about  to  suffer  from  the  plaintiff,  then  you 
should  answer  the  issue  as  to  unlawful  assault,  "Yes."  ~^ 

§  893(3).    Texas 

The  jury  are  instructed  that  violence  to  the  person  does  not 
amount  to  an  assault  and  battery  when  it  is  inflicted  in  self- 
defense,  against  unlawful  violence  offered  to  the  person ;  but  only 
that  degree  of  force  must  be  used  which  is  reasonably  necessary 
to  repel  the  threatened  violence.  The  danger  of  violence  to  the  per- 
son, in  order  to  justify  an  assault  and  battery  by  any  one,  need  not 
be-  real,  but  may  be  apparent  only,  provided  he  acted  on  a  reason- 
able apprehension  of  danger  of  violence,  and  the  circumstances 
must  be  viewed  from  the  standpoint  of  the  person  acting  thereon 
at  the  time.^^ 

§  893(4).     Vermont 

The  court  charges  the  jury  that,  in  deciding  whether  the  defend- 
ant reasonably  apprehended  danger  from  the  plaintiff,  they  may 

2  0  Saunders  v.  Gilbert,  72  S.  E.  610,  22  Saunders  v.  Gilbert,  72  S.  E.  610. 

156  X.  C.  463,  38  L.  R.  A.  (N.  S.)  404.  156  N.  C.  463,  38  L.  R.  A.  (N.  S.)  404. 

21  Saunders  v.  Gilbert,  72  S.  E.  610,  23  Sumner    v.    Kinney    (Civ.    App.) 

156  N.  C.  463,  38  L.  R.  A.  (N.  S.)  404.  186  S.  W.  1192. 
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take  into  account  the  size  of  the  two  men,  and  the  comparative 
ability  of  one  to  use  force  upon  the  other."^* 

§  894.     Aggression  by  prosecuting  witness  provoked  by  insulting 
words  of  defendant 

The  court  instructs  the  jury  that  words  do  not  justify  an  as- 
sault, and  neither  the  plaintiff  nor  the  conductor  in  this  case  had 
the  right  to  strike  the  oth^r  because  of  any  words  that  were  used 
by  either.     It  appears  in  this  case  that  the  plaintiff  either  struck 

■or  attempted  to  strike  the  conductor,  ,  and  I  instruct  you 

that  the  law  of  the  case  is  for  the  defendant,  and  you  should  so 
find  unless  you  believe  from  the  evidence  that  the  conductor  used 
more  force  than  was  reasonably  necessary,  or  to  him  apparently 
reasonably  necessary,  to  repel  the  assault  on  him  by  the  plaintiff, 
or  to  defend  himself  from  assault  by  the  plaintiff ;  but  if  you  be- 
lieve from  the  evidence  in  the  case  that  the  conductor  used  more 
force  than  was  reasonably  necessary,  or  to  him  apparently  reason- 
ably necessary,  to  ward  off  and  defend  himself  from  the  assault 
of  the  plaintiff,  then  the  law  of  the  case  is  for  the  plaintiff  and  you 
should  so  find."^ 

§  895.     Effect  of  agreement  to  fight 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
plaintiff  and  defendant  voluntarily  and  by  agreement  entered  into 
a  fight,  still  I  charge  you  that  such  agreement,  if  made,  was  un- 
lawful, for  the  reason  that  such  agreement,  if  made,  would  be  in 
violation  of  the  laws  of  the  state  and  void,  and  such  agreement,  if 
made,  would  not  be  any  defense  to  this  action.^* 

§  896.     Assault  committed  in  defending  relatives 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
at  the  time  the  defendant  assaulted  and  beat  plaintiff  the  defend- 
ant in  good  faith  believed,  and  had  reasonable  grounds  to  believe, 

that  either  his  son or was  then  and  there  in  danger 

of  bodily  harm  about  to  be  inflicted  upon  him  by  plaintiff,  and 
that  the  defendant  used  no  more  force  than  was  necessary,  or 
appeared  to  him  in  the  exercise  of  a  reasonable  judgment  to  be  nec- 
essary, to  protect  either  of  his  said  sons  from  injury  at  the  hands 
of  the  plaintiff,  you  will  find  for  the  defendant.'*''' 

2  4  Russ  V.  Good.  97  A.  987.  90  Vt.  8.'5  Neb.  218.  20  L.  R.  A.  (N.  S.)  907, 

2.36.  131  Am.   St.   Rep.   636,  17  Ann.  Cas. 

2i5  Louisville  Ry.  Co.  v.  Frick,  165  1047. 

S.  W.  649,  158  Kv.  450.  =7  Downs  v.   Jackson   (Ky.)   128   S. 

26  Morris  v.  Miller,  119  N.  W.  458,  W.  339. 
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§  897.     Defending  property  from  destruction 

You  are  instructed  that  it  is  conceded  that  plaintiff  and  defend- 
ant were  the  owners  in  common  of  an  undivided  lot  of  turkey  eggs. 
Under  those  circumstances,  the  plaintiff  had  no  right  to  destroy 
any  of  them  without  defendant's  consent.  And  if,  acting  under 
reasonable  apprehension  that  she  was  about  to  break  some  of  the 
eggs,  he  proceeded  in  good  faith  to  prevent  her  from  doing  so,  and 
used  no  more  force  than  reasonably  appeared  to  be  necessary  for 
that  purpose,  he  was  justified  in  so  doing,  and  is  not  liable  there- 
for. On  the  other  hand,  if  he  intentionally  used  more  than  was 
necessary,  or  did  not  act  in  good  faith,  but,  actuated  by  some  other 
motive,  he  intentionally  inflicted  physical  violence  on  the  plain- 
tiff without  her  consent,  then  he  acted  unlawfully,  and  is  liable  in 
damages  therefor.^' 

§  898.     Defending  or  asserting  rightful  possession  of  property 
§  898(1).    Iowa 

The  court  instructs  the  jury  that,  if  you  find  from  the  testimony 
that  the  plaintiff  gave  her  consent  that  the  defendant  and  the  wit- 
ness M.  enter  the  house,  and  she  thereafter  told  them  they  might 
remove  the  stove,  and  you  further  find  that  they  did  in  good  faith 
move  said  stove  from  its  position  in  the  room,  take  down  the  pipe, 
and  carry  certain  portions  of  the  stove  out  of  the  house  and  into 
the  street  with  her  full  knowledge  and  consent,  then,  in  such  case, 
the  defendant  and  said  M.  had  the  right  to  remove  said  stove  from 
the  house  where  plaintiff  was  living  and  to  take  the  same  away, 
€ven  though  you  further  find  that  the  plaintiff  objected  to  their 
removing  the  main  part  of,  the  stove  after  part  had  been  conveyed 
into  the  street.  But  you  are  further  instructed  that  the  defendant 
had  no  right  to  use  any  other  or  greater  force  in  removing  said 
stove  than  was  necessary,  acting  as  a  reasonable  and  prudent  man, 
to  remove  the  same.  Nor  was  the  defendant  justified  in  using  such 
force,  as  against  the  plaintiff,  as  to  cause  her  any  serious  injury; 
but  if  she  obstructed  his  work  in  removing  said  stove,  after  having 
consented  to  its  removal  as  hereinbefore  stated,  then  the  defend- 
ant had  the  right  to  use  such  force  as  was  necessary  to  remove 
said  stove,  as  long  as  he  committed  no  injury  to  the  plaintiff.'^ 

You  are  further  instructed  that,  according  to  the  terms  of  the 
contract  of  purchase,  the  witness  M.,  or  any  one  acting  for  him 

2sKellar  v.  Tvewis,  89  N.  W.  1102,  2a  Bijrgs  y.   Seufferlein,  145  N.  W. 

116  Iowa,  369.     This  is  correct  as  far       507,  164  Iowa,  241,  L.  R.  A.   1915F, 
as  it  goes.  673. 
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and  under  his  direction,  upon  default  in  payment  according  to  the 
terms  of  contract,  had  the  right  to  take  possession  of  said  stove 
wherever  the  same  might  be  found,  in  a  peaceable  manner,  and 
if  you  find  from  the  testimony  that  the  plaintifif  surrendered  said 
stove  into  the  possession  of  said  M.  and  this  defendant,  and  they 
took  possession  thereof  with  the  full  knowledge  and  approval  of 
the  plaintifif,  then  and  in  that  case  they  had  a  right  to  retain  pos- 
session thereof  and  to  remove  the  same,  if  they  could  and  did  so 
remove  it  without  personal  injury  to  the  plaintiff.^* 

You  are  further  instructed  that  if  the  plaintifif  gave  her  full 
consent  that  said  stove  be  removed,  and  surrendered  the  same 
willingly  into  the  possession  of  said  defendant,  and  said  M.,  then 
and  in  such  case,  they  were  not  required  to  stop  or  desist  in  re- 
moving the  stove  simply  because  plaintiiT  told  them  she  had 
changed  her  mind  or  told  them  that  they  could  not  remove  the 
same,  if  you  find  from  the  testimony  that  she  did  so  tell  them.^^ 

§  898(2).     Michigan 

The  jury  are  instructed  that  if  the  plums,  which  are  the  prop- 
erty in  question  in  this  case,  belonged  to  the  defendant,  and  the 
plaintifif  was  attempting  to  remove  them  without  consent  or  law- 
ful authority  from  the  defendant,  and  they  belonged  or  were  un- 
der the  control  of  defendant,  he  had  a  right  to  prevent  her  from  so 
doing.  But  in  the  case  suggested — that  is,  should  you  find  that  the 
plaintiff  had  no  legal  right  to  the  plums,  and  that  the  defendant 
was  seeking  to  retake  only  what  belonged  to  him — he  would  only 
have  had  a  right  to  use  sufficient  force  to  overcome  the  force  used 
by  plaintifif  in  taking  away  the  plums.  ^  Defendant  would  have  no 
right  to  use  more  force  than  was  reasonably  necessary,  under  all 
the  circumstances,  to  retake  them  ;  and,  should  you  find  that  he 
did  use  more  force  than  was  reasonably  necessary,  he  would  be 
liable  for  such  damages  as  were  occasioned  by  such  excessive  use 
of  force.^^ 

§  899.     Use  of  force  in  ejecting  trespasser  from  defendant's  prem- 
ises 

You  are  instructed  that  a  man  may  use  reasonable  and  neces- 
sary force  to  eject  a  trespasser  who  intrudes  upon  his  premises 
against  his  known  commands,  but  he  cannot  use  wanton  or  unnec- 

30  Biggs  V.  Seufferlein,  145  N.  W.  .507,  164  Iowa,  241,  L.  R.  A.  1915F, 
507,   104  Iowa,  241,  L.  R.   A.  1915F,      673. 

073.  3  2  Hamilton   v.   Barker,   75   N.   W. 

31  Biggs  V.   SeufEerlein,  145  N.  W.      133,  110  Mich.  684. 
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€ssary  violence  in  so  doing,  or  he  becomes  liable  to  respond   in 
damages  for  an  injury  which  he  may  thereby  inflict.^^ 

§  900.     Right  to  use  force  in  ejecting  plaintiff  from  public  place, 
such  as  inn 

The  court  instructs  the  jury  that  if  a  person,  in  being  lawfully 
ejected  from  a  tavern,  resists,  so  much  additional  force  may  be 
employed  as  may  be  necessary  to  overcome  the  resistance,  and  if 
the  person  being  ejected  turns  his  resistance  into  an  attack,  he  be- 
comes the  assailant  and  the  one  so  attacked  may  thereafter  de- 
fend himself  by  the  use  of  sufficient  force  to  repel  the  attack  and 
protect  himself  from  injury  and  bodily  harm;  and  if,  in  the  ex- 
ercise of  this  right,  he  does  not  resort  to  force  greater  than  is  re- 
quired to  protect  himself,  and  injury  results  to  the  person  thus 
become  the  assailant,  the  law  afifords  him  no  remedy  and  with- 
holds from  him  a  right  of  recovery.  If  you  should  conclude  from 
the  evidence  that  the  alleged  personal  injuries  of  the  plaintiff  were 
not  occasioned  by  an  unlawful  assault  of  the  defendant's  servant, 
but  were  occasioned  either  by  the  act  of  the  defendant's  servant 
in  a  proper  defense  of  himself,  as  a  result  of  the  plaintiff's  resist- 
ance to  a  proper  degree  of  force  applied  in  lawfully  expelling  him 
from  the  room,  or  otherwise  by  the  carelessness  or  misadventure 
of  the  plaintiff  himself,  your  verdict  should  be  for  the  defendant.^* 

The  court  instructs  the  jury  that,  in  order  to  warrant  the  forci- 
ble removal  of  a  person  from  a  barroom  by  the  proprietor  or  his 
servant,  there  must  first  be  some  lawful  reason  or  excuse  to  prompt 
and  justify  the  removal.  Being  present  by  invitation  or  permis- 
sion extended  to  the  public  by  reason  of  the  character  of  the  place 
for  which  a  license  is  granted,  a  person  must  have  done  something 
or  threatened  to  do  something  by  which  the  invitation  or  permis- 
sion is  withdrawn  and  by  his  unlawful  presence,  he  becomes  a  tres- 
passer. If  he  becomes  disorderly,  or  threatens  a  breach  of  the 
peace,  he  is  in  law  a  trespasser  and  the  proprietor  or  his  servant 
may  lawfully  put  him  out.  But  in  removing  a' disorderly  person 
from  a  tavern,  being  a  public  place,  it  is  the  duty  of  the  proprietor 
or  his  servant  first  to  order  the  person  to  go  out,  and,  if  he  refuses, 
he  may  then  remove  him,  but  in  doing  so  he  may  use  only  such 
force  as  is  necessary  for  the  purpose.  Therefore  if  you  find  that 
the  plaintiff  was  forcibly  removed  from  the  barroom  of  the  de- 
fendant by  her  servant,  without  any  unlawful  act  having  first  been 

ss  Palmer  v.  Smith,  1.32  N.  W.  614,  34  Le  Fevre  v.  Crossan  (Del.)  84  A. 

147    Wis.    70.      The    plaintiff    was    a       128,  3  Boyce,  379. 
member  of  a  charivari  party. 
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committed  or  threatened  by  the  plaintiff,  the  defendant  then 
through  her  servant  committed  a  trespass  and  your  verdict  should 
be  for  the  plaintiff.^** 

§  901.     Use  of  excessive  force  in  ejecting  defendant  from  plaintiff's 
premises — Right  of  defendant  to  resist 

The  court  instructs  the  jury  that  the  defendant  claims  in  her 
answer  herein  that  the  plaintiff  at  the  time  of  the  alleged  contro- 
versy was  a  licensed  physician,  and  as  such  licensed  physician,  was 

maintaining  a  public  office  in ,  and  that  at  said  time  she  went 

to  said  office  on  a  business  errand.  You  are  instructed  that  one  who 
is  a  physician  and  maintains  a  public  office,  as  such,  thereby  in- 
vites the  public  to  said  office  for  the  purpose  of  consultation  and 
rendering  medical  services  to  those  who  may  request  it;  and  if  the 
defendant  in  a  peaceable,  quiet,  and  orderly  manner  entered  said 
office  on  a  business  errand  with  the  plaintiff  herein,  she  had  a  right 
so  to  do,  and  to  remain  therein  for  a  reasonable  length  of  time 
in  order  to  transact  such  business,  providing  that  during  all  of  said 
time  she  was  acting  in  a  quiet,  peaceable,  and  orderly  manner,  but 
if  at  any  time  she  became  abusive  in  her  language  or  manner  toward 
the  plaintiff  or  any  of  the  occupants  therein,  then  and  in  such  a 
case  the  plaintiff  would  have  a  right  to  request  her  to  depart  from 
said  office,  and,  defendant  failing  to  do  so  within  a  reasonable 
length  of  time  after  being  so  requested,  the  plaintiff  would  have  a 
right  to  use  such  force  as  was  reasonably  necessary  in  ejecting  said 
defendant  from  said  office;  and,  if  plaintiff  did  use  more  force  than 
was  reasonably  necessary  in  ejecting  defendant  from  said  office  at 
said  time,  the  defendant  would  have  the  right  to  use  such  force 
in  resisting  such  excessive  force  on  the  part  of  the  plaintiff  and 
protecting  herself  against  harm  and  injury  therefrom  as  appeared 
to  her  at  the  time,  acting  in  good  faith,  to  be  reasonably  necessary, 
and  in  such  a  case  the  defendant  would  not  be  liable  for  injury  re- 
sulting to  plaintiff  from  the  force  used  by  the  defendant.  How- 
ever, in  such  case,  if  the  defendant  wantonly,  willfully  and  ma- 
liciously used  more  force  than  was  necessary  in  resisting  such  ex- 
cessive force  or  assault,  she  would  be  liable  to  plaintiff  for  dam- 
ages resulting  therefrom.^® 

§  902.     Use  of  excessive  force  in  making  arrest 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence  that  the   defendant,   in   making   the   arrest   of  plaintiff,   as- 

3  5  Le  Fevre  V.  Crossan  (Del.)  84  A.  se  McCulloch    v.    Goodrich.    181    P.. 

128,   3    Boyce,    379.  55G,  105  Kan.  1,  6  A.  L.  R.  386. 
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saulted,  beat,  and  bruised  plaintiff,  when  the  same  was  not  nec- 
essary, or  did  not  reasonably  appear  to  said  defendant  to  be  nec- 
essary, to  effect  said  arrest,  or  to  protect  himself  from  an  assault 
or  attempted  assault  on  him  by  the  plaintiff,  or  if  you  believe  from 
the  evidence  that,  after  having  the  plaintiff'  in  custody,  the  defend- 
ant did  beat  and  bruise  plaintiff,  when  the  same  was  not  neces- 
sary, or  did  not  reasonably  appear  to  said  defendant  to  be  neces- 
sary, to  protect  himself  from  assault  or  attempted  assault  by  said 
plaintiff,  or  to  retain  said  plaintiff  in  custody,  you  will  find  for  plain- 
tiff' such  sum  in  damages  as  you  shall  believe  from  the  evidence 
will  reasonably  and  fairly  compensate  the  plaintiff  for  any  mental 
or  physical  suffering  sustained  by  him  as  a  direct  result  of  such 
unnecessary  beating  and  bruising,  if  any,  not  to  exceed  the  amount 
stated  in  the  petition,  $ ,  as  compensatory  damages.^' 

§  903.  Same^ — Use  of  pistol  in  attempt  to  arrest  one  charged 
merely  with  a  misdemeanor 
The  jury  are  instructed  that  if  the  jury  find  from  the  evidence 
that  the  plaintiff  had  violated  the  town  ordinance  against  loud 
and  profane  swearing  on  the  streets,  and  that  the  defendant  had  at- 
tempted to  arrest  him,  and  that  plaintiff  got  loose  and  was  run- 
ning from  defendant,  and  while  so  running  defendant  had  shot 
at  him  with  a  pistol,  then,  in  law,  that  would  be  an  assault,  and 
they  should  respond  "Yes"  to  the  first  issue.^* 

§  904.     Right  of  officer  to  use  force  to  restrain  disorderly  conduct 
by  prisoner  in  his  custody 

The  jury  are  instructed  that  if  you  believe  from  the  evidence 
that  plaintiff,  while  under  arrest  by  defendant  as  sheriff,  and  while 
in  defendant's  custody,  became  violent  and  used  loud,  vulgar,  pro- 
fane and  abusive  language,  so  as  to  disturb  defendant  and  others 
in  the  vicinity,  and  refused  to  desist  when  requested  so  to  do,  it 
was  the  duty  of  defendant,  as  an  officer,  to  enforce  order  and  pre- 
vent the  continuance  of  plaintiff's  disturbance  and  disorderly  con- 
duct, and  to  use  reasonable  and  sufficient  force  to  accomplish  such 
purpose.** 

3  7  Romans  v.  McGinnis,  IGO  S.  W.  3  9  McNally    v.    Arnold,    103   N.    W. 

928,  156  Ky.  205.  361,  127  Iowa,  437. 

3s  Sossamon  v.  Cruse,  45  S.  E.  757, 
133  N.  C.  470. 
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§  905.     Use  of  excessive  force  in  resisting  assault 
§  905(1).     Indiana 

The  jury  are  instructed  that  a  person,  in  repelling  an  assault^ 
has  no  right  to  use  greater  force  than  under  the  circumstances  he 
believes  to  be  reasonably  necessary  for  self-protection,  and  if  he 
does  he  will  be  liable  for  the  excessive  force  used.'*® 

§  905(2).     Kansas 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  plaintiff  was  in  the  first  instance  the  aggressor  and 
made  an  assault  upon  the  defendant,  the  defendant  would  have  the 
right  to  use  such  force  in  resisting  such  assault  and  protecting 
himself  against  harm  and  injury  therefrom  as  appeared  to  him  at 
the.  time  acting  in  good  faith  to  be  reasonably  necessary,  and  in 
such  case  the  defendant  would  not  be  liable  for  an  injury  resulting 
to  the  plaintiff  from  the  force  used  by  the  defendant  in  such  re- 
sistance. However,  in  such  case,  if  the  defendant  wantonly,  will- 
fully, and  maliciously  used  more  force  than  was  necessary  to  re- 
sist such  assault,  he  would  be  liable  to  the  plaintiff  for  damages 
resulting  therefrom.*^ 

§  905(3).    Michigan 

The  court  instructs  the  jury  that  it  is  proper  for  you  also  to 
consider,  if  5^ou  find  that  the  plaintiff  made  the  first  attack,  that 
the  defendant,  being  required  to  act  at  once,  in  the  excitement 
and  heat  of  an  affray,  could  not  be  expected  to  exercise  .that  nice 
discretion  and  accurate  judgment  which  a  jury  by  a  careful  sifting 
of  the  testimony  of  all  the  witnesses,  aided  by  the  arguments  of 
counsel  and  the  charge  of  the  court,  would  be  able  to  do ;  and  there- 
fore his  conclusion,  though  he  acted  honestly  and  in  good  faith, 
might  not  be  perfectly  correct  and  just.  Therefore  this  is  the  law, 
that  if  the  defendant  did  use  more  force  than  is  actually  necessary 
for  self-protection,  if  you  find  that  he  sincerely  believed  at  the 
time  that  he  was  using  only  so  much  force  as  was  necessary  for 
his  own  defense,  and  if  you  also  find  that  he  acted  honestly  and 
in  good  faith,  in  coming  to  that  conclusion,  and  if  you  find  also 
from  the  evidence  that  such  a  belief  was  a  reasonable  belief  on 
his  part,  under  the  circumstances  that  surrounded  him  at  the  time, 
and  as  the  situation  appeared  to  him,  then  he  would  not  be  guilty 
of  an  assault  by  reason  of  the  use  of  such  excessive  force.*^ 

40  Reichers  v.  Dammeier,  90  N.  B.  4  2  Kent  v.  Cole,  48  N.  W.  IGS,  84 

644,   45   Ind.   App.  208.  Mich.  579. 

4iEckerd  v.  Weve,  118  P.  870,  85 
Kan.  7.52,  .38  Ta  R.  A.  (N.  S.)  516. 
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§  906.     Assault  in  exercise  of  parental  discipline 
Sec,  also,  ante,  §  872. 
§  906(1).     Missouri 

The  court  instructs  the  jury  that,  if  3'ou  believe  from  the  evi- 
dence that  the  grandfather  of  the  infant  plaintiff,  with  whom  she 
had  lived  after  the  death  of  her  parents,  permitted  her  to  ^o  and 
live  with  the  defendant  at  the  request  or  solicitation  of  the  de- 
fendant, merely  to  serve  the  defendant  and  her  sick  husband,  and 
that  the  grandfather  did  not  give  the  plaintiff  to  the  defendant, 
and  that  the  defendant  promised  the  grandfather  that  the  infant 
plaintiff  would  be  returned  to  him  whenever  requested  by  him, 
and  that  later  the  grandfather  requested  the  defendant  to  let  him 
have  the  infant  plaintiff,  and  that  the  defendant  refused  to  do  so, 
but  kept  her  against  the  grandfather's  consent,  then  you  will  return 
a  verdict  for  plaintiff.'*^ 

§  906(2).    Nebraska 

You  are  instructed  that  one  possessed  of  the  duty  of  rearing  a 
child  has  a  right  to  give  it  moderate  correction  and  punishment, 
in  a  reasonable  manner,  for  the  child's  benefit,  for  its  education  and 
discipline.  This  would  be  for  offenses  on  the  child's  part,  such  as 
disobedience,  or  where  the  child  is  guilty  of  something  bad  or  im- 
moral in  its  nature.  \\'hipping  or  punishment,  however,  when  ad- 
ministered to  an  extent  greater  than  is  reasonably  necessary  un- 
der the  circumstances,  would  amount  to  assault ;  and,  when  so 
administered,  one  would  be  responsible  for  any  damages  arising 
therefrom  as  its  proximate  result.*^ 

§  907.     Right  of  teacher  to  punish  pupil 

You  are  instructed  that  if  you  believe  the  evidence,  you  should 
find  that  the  defendant  was  a  school-teacher,  and  that  plaintiff  was 
his  pupil,  and  was  reciting  his  lesson  at  the  time  of  his  alleged 
injury.  A  teacher  has  the  authority  to  inflict  upon  his  pupil  such 
punishment  as,  in  his  judgment,  may  be  necessary  for  the  purpose 
of  correction;  and  unless  such  punishment  shall  seriously  endan- 
ger the  life,  limb,  or  health  of  the  pupil,  or  shall  disfigure  him,  or 
cause  some  permanent  injury  to  him,  or  was  inflicted  not  in  the 
honest  discharge  of  his  duty  as  a  teacher,  but  under  the  pretext  of 
duty  to  gratify  his  malice,  then  the  teacher  would  not  be  responsi- 

43  Dix    V.   Martin,    1.57    S.  W.   133,  plaintiff    was    that    of    master    and 

171   Mo.   App.  266.     Under  the  facts  servant. 

set  out  in  the  instruction,    the  rela-  **  Clasen  v.  Pruhs,  95  N.   W.   640, 

tion  between  the  defendant  and  the  69  Neb.  278,  5  Ann.  Cas.  112. 
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ble  for  the  injury  to  the  child;  or,  if  the  injury  was  not  the  prox- 
imate cause  of  the  punishment,  the  teacher  would  not  be  responsi- 
ble therefor.*'^ 

3.     Pleading  and  Evidence 

§  908.     Proof  of  averments  as  to  time 

You  are  instructed  that  it  is  not  essential  to  the  maintenance  of 
this  action  that  the  evidence  shall  show  that  the  acts  complained 

of  were  committed  on  .     If  the  evidence  satisfies  you  that 

the  acts  were  committed  at  or  about  that  time,  and  if  they  were 
the  very  acts  described  in  the  complaint,  then  it  does  not  defeat 
the  plaintiff's  action  if  the  date  alleged  in  the  complaint  is  not  the 
precise  date  on  which  the  alleged  acts  were  actually  committed,  and 
if  the  specified  date  is  a  mistake.*® 

§  909,     Presumptions  and  burden  of  proof 
§  909(1).     Indiana 

The  jury  are  instructed  that  every  one  is  presumed  to  intend 
the  natural  and  probable  consequences  of  his  own  wrongful  acts.. 

So  in  this  case,  if  you  believe  from  the  evidence  that tipped 

up  the  sewing  machine  while  the  plaintiff  was  sitting  on  it,  and 
thereby   threw  plaintiff  off   and   down   to  the   floor,   injuring  her, 

then  the  said •  is  presumed  to  have  intended  the  consequences 

of  his  acts.'*^ 

§  909(2).    Texas 

The  jury  are  instructed  that,  when  an  injury  is  caused  by  vio- 
lence to  the  person,  the  intent  to  injure  is  presumed,  and  it  rests 
with  the  person  inflicting  the  injury  to  show  the  accident  or  in- 
nocent intention.** 

§  910.     Burden  of  proof  as  to  self-defense 

The  court  instructs  the  jury  that  the  defendant  having  admit- 
ted that  he  fired  his  pistol  at  the  plaintiff  and  shot  him,  it  devolves 
upon  him  to  satisfy  you  from  the  evidence,  not  beyond  a  reasona- 
ble doubt,  but  to  satisfy  you  by  the  greater  weight  of  the  evidence, 
that  he  did  the  shooting  in  his  necessary  self-defense;  and,  if  he 
has  done  so,  the  plaintiff  would  not  be  entitled  to  recover.     If  he 

4  5  Drum  V.  Miller,  47  S.  E.  421,  135  4  7  Singer     Sewing     Mach.     Co.     v. 

N.  C.  204,  65  L.  R.  A.  890,  102  Am.  St.  Phipps,   94  N.   E.   793,   49    Ind.   App. 

Rep.  528.  116. 

4  6Brnske  V.  Neugent,  93  N.  W.  454,  4  s  Sumner    v.    Kinney    (Civ.    App.) 

116  Wis.  488.  136  S.  W.  1192. 
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fails  to  do  so,  the  plaintifif  will  be  entitled  to  recover  such  damages 
as  he  received  by  reason  of  the  wound.''" 

§  911.     Evidence  considered  on  issues 

You  are  instructed  that  if  you  find,  from  a  preponderance  of  the 

evidence,  that  on  and  prior  to  the  day  of  ,  plaintiff 

had  been  working  for  the  defendant,  and  that  she  occupied  a  bed- 
room adjacent  to  the  bedroom  occupied  by  the  defendant,  and  that 
there  was  a  door  connecting  the  two  rooms  which  was  west  of  the 
foot  of  the  bed  which  was  then  occupied  by  the  plaintiff,  and  that 
said  door  opened  back  to  the  west,  and  that  the  defendant  on  the 

night  of  said day  of entered  said  bedroom  while  the 

plaintiff  was  in  bed  and  advanced  to  a  point  about  two  feet  west 
of  the  center  of  the  foot  of  said  bed,  and  that  he  called  the  plain- 
tiff's name,  and  she  ordered  him  to  leave  the  room,  and  that  he 
stood  at  the  foot  of  said  bed  or  remained  in  said  room,  and  made 
no  offer  to  depart  therefrom  until  he  had  seen  her  escape  from 
said  room  through  a  window,  then  in  such  event  you  have  a  right 
to  take  these  things  into  consideration  together  with  all  the  other 
evidence  in  the  case  for  the  purpose  of  determining  whether  or  not 
the  defendant  did  actually  upon  said  occasion  intend  to  commit  an 
assault  or  an  assault  and  battery  upon  said  plaintiff.^** 


4.     Damages 
§  912.     In  general 

§  912(1).    Arkansas 

The  court  instructs  the  jury  that  the  evidence  is  undisputed  as 
to  the  fact  that  the  defendant  committed  an  assault  and  battery 
upon  the  plaintiff',  and  no  complete  justification  therefor  has  been 
shown;  therefore  your  verdict  should  be  for  the  plaintiff  in  such 
amount  as  you  may  find  from  a  preponderance  of  the  evidence  as 
actual  or  compensatory  damages  suffered  by  him,  under  the  other 
instructions  herein  given.  The  question  of  exemplary  or  punitive 
damages  is  submitted  to  you  under  the  other  instructions  herein.^^ 

§  912(2).     Delaware 

The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiff, 
you  may  find  for  him  in  such  a  sum  as  will  reasonably  compensate 
him  for  the  injuries  which  alone  may  be  found  to  have  been  in- 

49  Lewis  V    Fountain,  84  S.  E.  278,  ■'•-i  Robertson  v.  Sisk,  171  S.  W.  880,. 

168  N.  C.  277.  1 15  Ark.  461. 

5  0  McGIon('   V.    Ha  user,   104   N.    E. 
116,  56  Ind.  App.  243. 
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flicted  by  the  defendant's  servant,  and  not  for  any  aggravation 
thereof  that  may  be  found  to  have  been  made  by  the  plaintiff  him- 
self, having  regard  in  your  estimate,  to  the  plaintiff's  suffering  or 
loss,  in  the  past  and  in  the  future,  if  his  injuries  be  permanent,  his 
impaired  ability  to  labor,  if  any,  loss  of  time  and  actual  expenses 
incurred  by  reason  thereof. ^^ 

You  are  instructed  that,  where  compensatory  damages  are  claim- 
ed, as  in  this  suit,  if  the  plaintiff  satisfactorily  proves  by  a  pre- 
ponderance of  the  evidence  that  he  has  suffered  actual  damage  by 
reason  of  the  defendant's  wrongful  and  unlawful  assault  and  bat- 
tery, then  your  verdict  must  be  for  the  plaintiff,  and  for  such  ade- 
quate sum  as  will  reasonably  compensate  him  for  the  alleged  in- 
juries and  outlays  shown  by  the  evidence  to  have  been  received 
or  expended  by  him,  having  regard  to  the  suft'ering  and  loss  that 
he  may  hereafter  sustain  by  reason  of  said  injuries,  as  well  as  to 
that  already  sustained  by  him,  and  including  therein,  if  proven,  his 
pain  and  suffering  of  mind  and  body,  loss  of  bodily  and  mental 
powers,  inability  to  perform  ordinary  labor,  and  incapacity  to  earn 
money  in  the  past  or  in  the  future,  and  adequate  compensation  for 
actual  nursing  and  medical  expenses  and  loss  of  time,  which  are 
the  immediate  and  necessary  consequences  of  the  injuries  sustained 
by  him.^^ 

§  912(3).    Iowa 

The  jury  are  instructed  that  two  kinds  of  damages  may  be  al- 
lowed, if  you  find  for  plaintiff  under  the  other  instructions  given 
you.  If  plaintiff  is  entitled  to  recover  at  all,  he  may  be  allowed 
such  actual  damages  as  will  fully  compensate  him  for  medical  at- 
tention and  for  the  mental  and  physical  pain  and  humiliation  in- 
flicted upon  him.  If  you  find  the  assault  to  have  been  malicious 
and  wanton,  exemplary  damages  may  be  awarded;  but  no  exem- 
plary damages  can  be  given  unless  actual  damages  are  found.^* 

You  are  instructed  that  such  compensatory  damages  embrace  the 
reasonable  expenses,  if  any,  incurred  for  medical  treatment  neces- 
sary by  reason  of  such  alleged  injuries;  the  reasonable  value  of  the 
loss  of  time,  if  any,  by  plaintiff  from  inability  to  labor,  occasioned 
by  reason  of  such  alleged  injuries;  and  such  sum  as  will  fairly  com- 
pensate plaintiff  for  physical  pain,  if  any,  suffered  by  him  resulting 
from  the  alleged  injuries.^^ 

52  Le  Fevre  v.  Crossan,  84  A.  128,  "^  Fleming  v.  Loughren,  115  N.  W. 

3  Boyce,  379.  506,  139  Io^Ya,  517. 

53  Armstrong  v.  Rhoades,  53  A.  435,  so  Martin  v.  Murphy,  52  N.  W.  662, 

4  Pennewill,  151.  85  Iowa,  669. 


1279  ASSAULT   AND   BATTERY  §  912(5) 

You  are  instructed  that  if,  in  the  light  of  the  foregoing  instruc- 
tions, and  under  the  testimony,  you  find  for  plaintill,  you  will  next 
determine  the  amount  of  damages,  if  any,  which  you  will  allow  him 
by  reason  of  the  injuries  shown  by  the  evidence.^^ 

§  912(4).     Kentucky 

The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiff,  you 
will  award  to  him  such  sum  in  damages  as  you  believe  from  the 
evidence  will  reasonably  and  fairly  compensate  him  for  his  pain  and 
suffering,  mental  and  physical,  if  any,  resulting  to  him  directly 
from  the  unnecessary  striking. of  him  defined  in  instruction  No. 
,  by  the  conductor,  not  to  exceed  the  sum  of  $ .°' 

The  court  instructs  the  jury,  if  you  find  for  the  plaintiff,  you 
will  award  him  such  sum  as  you  believe  from  the  evidence  will 
compensate  him  for  the  mental  or  physical  pain  or  suffering,  one 
or  both,  if  any,  endured  by  him  as  the  direct  and  proximate  result 
of  his  injury;  and,  in  addition  to  actual  damages,  if  you  find  from 
the  evidence  that  the  assault  was  willful,  malicious,  and  without 
justification,  you  may,  in  your  discretion,  award  him  punitive  dam- 
ages, not  exceeding  in  all,  however,  the  sum  of  $ ,  the  amount 

claimed  in  the  petition.^* 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  you  may 
award  him  such  sum  by  way  of  compensatory  damages,  not  exceed- 
ing the  sum  of  $ ,  as  you  may  believe  from  the  evidence  will 

compensate  him  for  any  physical  or  mental  suffering  which  he  en- 
dured as  the  necessary  result  of  his  injury,  if  any.'^^ 

§  912(5).    Maryland 

The  jury  are  instructed  that,  if  the  jury  find  for  the  plaintiffs, 
they  should  award  such  damages  as  will,  under  all  the  circum- 
stances of  the  case,  corripensate  for  the  injury  to  the  person  and 

feelings  suffered  by  by  reason  of  the  unlawful  act  of  the 

defendant,  if  they  shall  find  that  defendant  assaulted  and  struck 
her ;  and  if  they  further  find  that  the  female  plaintiff  was  treated 
wnth  reckless  violence  and  indignity,  then  they  may  award  such 
further  damages  as  they  may  think  proper,  from  all  the  evidence, 
to  punish  such  conduct,  and. deter  the  defendant  from  like  conduct 
in  the  future.^* 

5c  Martin  v.  Murphy,  52  N.  W.  662,  5  9  Downs    v.    Jackson.    128    S.    W. 

So  Iowa,  669.  3.39;     Renfro   v.    Barlow,    115    S.    W. 

5  7  Louisville  Rv.   Co.  v.  Frick.  165  225,  131  Ky.  312. 

S.  W.  649,  158  Ky.  450.  ei  Thillman  v.  Keal,  42  Atl.  242,  8S 

5  8  Shields'  Adm'rs  v.  Rowland,  151  Md.  525. 
S.  W.  408,  151  Ky.  136. 
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§  912(6).    Minnesota 

The  jury  are  instructed  that  you  are  at  li])crty  to  take  into  con- 
sideration the  injuries,  so  far  as  they  have  been  shown  by  the  evi- 
dence; the  pain  and  suffering  endured  by  the  injured  party;  his 
loss  of  time,  if  loss  of  time  has  been  proven, — and  award  such  dam- 
ages as  you  may  think  proper  and  right  in  view  of  all  the  circum- 
stances proven  on  the  trial  of  this  case.  If  you  find  that  the  in- 
juries were  inflicted  willfully  and  maliciously,  then  you  are  not 
limited  to  mere  compensation  for  the  actual  damages  sustained, 
but  may  give  such  further  sum  by  way  of  exemplary  damages  as 
an  example  to  others,  to  deter  thern  from  offending  in  a  like  man- 
ner.*'^ 

I  912(7).     Missouri 

The  jury  are  instructed  that,  if  you  find  for  the  plaintiflf,  you 

will  give  him  such  damages,  not  exceeding  $ ,  as  the  jury 

may  find  from  the  evidence  will  be  a  fair  pecuniary  compensation 
to  him  for  said  injuries;  and  in  determining  the  amount  of  the 
same  the  jury  should  take  into  consideration  the  nature,  character, 
and  extent  of  said  injuries,  the  physical  pain,  if  any,  and  mental 
anguish,  if  any,  suffered  by  him  and  directly  caused  by  said  in- 
juries, also  the  amount,  if  any,  shown  by  the  evidence  to  have  been 
■expended  by  plaintiff  for  necessary  medical  attention  in  treating 
said  injuries  to  the  reasonable  value  thereof  and  not  exceeding 

dollars ;    and  the  jury  may,  if  from  all  the  evidence  they 

think  it  proper,  award  further  damages  by  way  of  punishment  for 
such  wrongful  acts,  if  the  jury  find  from  the  evidence  such  acts  were 
committed,  such  as  the  jury  may  believe  will  be  fit  punishment  to 
defendant  for  such  acts,  if  any,  not  exceeding  $ ,  but  the  to- 
tal verdict  cannot  exceed  $ .    By  the  term  "maliciously"  is  not 

meant  spite  or  ill  will,  but  the  intentional  doing  of  a  wrongful  act 
without  just  cause  or  excuse.*'^ 

§  912(8).    Nebrasita 

The  court  instructs  the  jury  that,  if  you  find  the  injury  to  be 
permanent,  then  in  fixing  the  amount  of  damages,  you  should 
take  into  consideration  the  nature  and  extent  of  the  injury  in  all 
its  fair  and  reasonable  consequences,  including  the  impairment  of 
his  faculties  of  generation,  if  any  you  shall  find,  and  include  future, 
as  well  as  past  and  present,  disability,  physical  pain  and  suffering.^* 

«3  2  Gorstz  V.  Pinske,  85  N.  W.  215,  6  4  Morfeld  v.  Weidner,  154  N.   W. 

82  Minn.  456,  83  Am.  St.  Rep.  441.  860,  99  Neb.  49. 

83  Gieske  v.  Redemeyer  (App.)  224 
S.  W.  92. 
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You  are  instructed  that,  if  from  the  evidence  and  instructions 
in  the  case  you  find  for  the  plaintiff,  you  will  then  allow  the  plain- 
tiflf  damages  in  such  sum  as  you  believe,  from  all  the  evidence  in 
the  case,  will  actually  compensate  her  for  the  injuries  sustained 
by  her,  if  any.  You  will  take  into  consideration  the  nature,  loca- 
tion, and  extent  of  the  injury.  You  will  allow  plaintiff  the  fair  and 
reasonable  amount  of  necessary  medical  services  for  which  plain- 
tiff may  have  become  obligated,  if  any,  and  for  her  loss  of  time 
from  her  occupation,  if  any.  You  will  also  allow  plaintiff  damages 
for  her  mental  and  physical  suffering,  if  any  such  has  been  proved. 
Mental  suffering  and  physical  pain  are  incapable  of  measurement 
by  any  fixed  and  arbitrary  rule,  but  must  from  its  nature  depend 
largely  upon  the  judgment  of  the  jury,  governed  by  the  circum- 
stances of  the  particular  case.  You  cannot  allow  damages  by  way 
of  punishment.  That  is  for  the  criminal  law,  and  not  for  the  jury 
in  a  civil  case.  The  damages,  if  any  allowed,  must  be  compensa- 
tory only.®^ 

You  are  instructed  that  you  should  take  into  consideration  the 
pain  and  suffering,  bodily  and  mentally,  endured  by  the  plaintiff; 
also,  any  permanent  internal  injury,  if  any  such  has  been  shown 
by  the  evidence,  such  pain  or  injury  being  caused  by  the  wrong- 
ful act  of  the  defendant.*'® 

§  912(9),    Texas 

The  jury  are  instructed  that,  if  you  find  for  the  plaintiff  under 
the  instructions  heretofore  given,  you  will  allow  such  damages  as 
seem  to  you  to  be  right  and  proper  under  all  of  the  facts  and  cir- 
cumstances in  evidence.  In  estimating  the  damages,  you  have  a 
right  to  consider  bodily  and  mental  pain,  if  any,  endured  by  the 
plaintiff,  loss  of  time,  if  any,  caused  by  such  assault,  if  any,  and 
his  diminished  capacity  for  labor,  if  any,  resulting  directly  from 
defendant's  wrongful  acts,  if  the  evidence  shows  these  circum- 
stances to  exist.  You  may  also  take  into  consideration  the  surgi- 
cal bills,  if  any,  which  the  plaintiff  has  incurred.  It  was  not  nec- 
essary that  the  amount  of  damages  resulting  from  personal  in- 
juries should  be  proved  by  witnesses,  but  it  is  to  be  determined 
by  you  from  your  general  knowledge  and  experience.  The  dam- 
ages above  spoken  of  are  known  as  "actual  damages."  ®* 

G5  Kast  V.  Link,  132  N.  W.  717,  90  st  Knittel  v.  Schmidt,  40  S.  W.  507, 

Neb.  25.  16  Tex.  Civ.  App.  7. 

fic  Barr  v.  Post,  77  N.  W.  123,  56 
Neb.  698. 
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§  912(10).    Wyoming 

You  are  instructed,  in  estimating  the  damages  which  accrue  from 
an  assault  and  batter}-,  it  is  not  necessary  that  any  specific  sum 
should  have  been  named  or  stated  in  the  evidence.  Actual  damages 
are  those  which  flow  directly  and  naturally  from  the  act  com- 
plained of,  and  such  damages,  if  any,  which  you  find  from  the  evi- 
dence, and  allowed  by  you,  shall  not  exceed  $ ,  the  amount 

claimed  in  the  petition.^* 

§  913.     Compensation  for  physical  pain 

You  are  instructed  that,  while  there  is  no  testimony  before  you 
placing  an  estimate  in  dollars  and  cents  as  to  the  amount  of  dam- 
ages, if  any,  sustained  by  plaintiff  by  reason  of  his  alleged  physical 
pain,  it  is  your  duty  to,  in  the  light  of  the  evidence,  determine,  in 
the  exercise  of  a  fair  discretion,  what  sum,  if  any,  he  is  entitled  to 
for  such  pain,  and  will  reasonably  compensate  him  for  physical 
pain  which  he  suffered  by  reason  of  his  injuries,  if  you  believe 
that  he  suffered  physical  pain.®^ 

§  914.     Mitigation  of  damages — Use  of  insulting  words  by  plain- 
tiff 

Effect  of  insulting  words  of  passenger  as  reducing  liability  of  carrier  for 
assault  on  him,  see  post,  §  1742. 

§  914(1).     California 

The  jury  are  instructed  that  in  this  case,  if  you  believe  from  the 
evidence,  that  the  defendant  committed  the  assault  alleged  in  the 
plaintiff's  complaint,  you  cannot  consider  any  alleged  provocation 
in  reduction  of  the  actual  damages  accruing  to  plaintiff  from  his 
pain,  physical  injuries,  loss  of  time,  and  moneys  expended,  or  any 
other  element  of  actual  damage,  but  only  in  reduction  of,  or  as  a 
set-off  against,  the  exemplary  damages,  if  you  should  award  ex- 
emplary damages.'^" 

§  914(2).    Delaware 

In  the  case  noAv  before  you  the  defendant  has  pleaded  the  gen- 
eral issue  not  guilty,  but  has  not  presented  any  special  plea  or  de- 
fense of  justification.  Under  said  plea  of  not  guilty  the  defendant 
has  sought  to  show  by  evidence,  for  the  purpose  of  mitigating  or 
reducing  any  actual  damages  proved  in  this  case,  that  the  alleged 
assault  and  batter}-  was  committed  in  the  heat  of  blood  and  under 

6  8  Williams    v.    Campbell,    133    P.  'o  Troplowitz  v.  Seigler  (App.)  198 

1071,    22    Wyo.    1.  P.  649. 

6  9  Martin  v.  Murphy,  52  N.  W.  662, 
85  Iowa,  669. 
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the  immediate  provocation  of  the  alleged  insulting  epithets  and 
opprobrious  language  of  the  plaintiff,  which  the  defendant  has  en- 
deavored to  prove  by  his  testimony  in  this  case.  Although  it  is  true 
that  no  words  merely,  whether  spoken,  written,  or  printed,  how- 
ever insulting  or  opprobrious  they  may  be,  will  justify  an  assault 
and  battery,  or  an  assault  even,  yet  it  has  been  established  by  the 
courts  of  this  state  and  elsewhere  that  such  words  may  be  given 
in  evidence  under  the  general  issue  in  mitigation  of  exemplary  or 
punitive  damages."^^ 

We  therefore  instruct  you  that,  although  you  shall  find  from 
the  preponderance  of  the  evidence  that  the  alleged  assault  and 
battery  was  committed  by  the  defendant  under  the  immediate  in- 
fluence of  the  passionate  anger  and  indignation  wrongfully  pro- 
voked by  the  opprobrious  language  or  insulting  epithets  of  the 
plaintifif,  yet  you  must,  nevertheless,  not  consider  said  words  or 
provocation  in  determining  your  verdict,  as  any  ground  for  miti- 
gating or  reducing  any  actual  or  compensatory  damages  which 
you  may  find,  upon  consideration  of  all  the  evidence,  that  the 
plaintiff  is  entitled  to  recover  from  the  defendant.''^ 

§  914(3).     Maine 

The  court  instructs  the  jury  that  if  the  defendant,  by  selling 
or  giving  to  the  plaintift  intoxicating  liquors  and  getting  him 
drunk,  put  him  in  a  condition  so  that  he  would  be  insulting  or  might 
be  insulting,  so  that  in  his  drunken  condition  he  would  be  likely 
to  make  the  talk  he  did  make,  and  if  the  defendant  caused  the 
condition  which  made  the  plaintiff  talk  as  the  defendant  says  he 
did,  then  the  defendant  cannot  make  complaint  of  the  condition 
which  he  caused  himself.'^ 

.^  914(4).     Missouri 

The  jury  are  instructed  that  no  words,  however  insulting  or 
aggravating  they  may  be,  will  justify  an  assault,  and  such  insult- 
ing or  aggravating  words  cannot  be  considered  by  the  jury  for 
the  purpose  of  mitigating  or  reducing  the  amount  of  actual  dam- 
ages.'* 

§  915.     Same — Abuse  of  defendant's  horse 

You  are  instructed  that  any  provocation  calculated  to  heat  the 
blood  or  arouse  the  passion  of  a  reasonable  man,  if  offered  at  the 

71  Armstrong    v.    Rhoades,  53    A.  73  Robiehaud    v.     Maheux,    72    A. 

435,  4  Pennewill,  151.  334,  104  Me.  524. 

7-  Armstrong    v.    Rhoades,  53    A.  '*  Rurlev  v.  Menefee,  108  S.  W.  12o, 

435.  4  Pennewill,  151.  129  Mo.  App.  518. 
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time  of  an  assault  or  so  recently  as  to  become  a  part  of  the  res 
gestae,  is  admissible  in  evidence,  and  must  be  considered  in  miti- 
gation of  damages ;  and  if  you  find  and  believe  from  the  testimony 
the  defendant  in  this  case  was  laboring  under  passion  induced  by 
the  acts  of  plaintiff  in  the  abuse  of  defendant's  horse,  if  any  abuse, 
then  such  acts  of  plaintiff  must  be  considered  in  mitigation  of  the 
damages  to  such  extent  as  in  your  judgment  you  think  fair  under 
the  circumstances.''^ 

You  are  instructed  that  if  the  treatment  by  plaintiff  of  defend- 
ant's horse  was  such  as  was  reasonably  calculated  to  provoke  a 
personal  assault  upon  him  by  defendant,  and  if  said  plaintiff  will- 
fully and  negligently  abused  and  maltreated  defendant's  horse  in 
such  a  manner  as  might  reasonably  be  calculated  to  provoke  an  as- 
sault, such  provocation  may  be  considered  by  the  jury  in  this  suit 
in  mitigation  of  damages,  and  such  an  amount  as  damages  may 
be  returned  by  you  as  in  your  opinion  all  the  facts  proven  in  the 
case  warrant."^ 

§  916.     Duty  of  plaintiff  to  mitigate  consequences  of  assault 

The  court  instructs  the  jury  that,  if  you  find  in  this  case  that 
the  injuries  to  plaintiff's  thumb  complained  of  by  him  in  this  ac- 
tion, were  inflicted  by  defendant  in  the  fight  testified  to  by  the 
witnesses,  but  that  the  injury  thereto  was  afterwards  aggravated 
by  the  carelessness  and  neglect  of  the  plaintiff  to  properly  care 
for  and  treat  the  same  or  to  have  the  same  properly  treated  or 
attended  to,  defendant  cannot  be  held  liable  in  this  action  for  any 
damages  or  injuries  thereto,  caused  by,  or  resulting  from,  such 
carelessness  and  neglect  on  the  part  of  the  plaintiff.'''' 

§  917.     Exemplary  damages 
§  917(1).    Iowa 

You  are  instructed  that  if  you  find  from  the  evidence  that  de- 
fendant struck  and  beat  plaintiff  in  a  rude,  violent,  and  angry  man- 
ner, or  otherwise  injured  him,  as  alleged  in  said  petition,  and  that 
the  alleged  wrongful  acts  of  defendant  were  not  done  in  self-defense 
or  the  taking  of  his  property,  as  explained  above,  and  that  such 
alleged  beating,  striking,  and  injuring  of  plaintiff  was  done  in  an 
ignominious  manner  before  plaintiff's  wife  and  children,  and  with 
intent  to  injure  his  person,  and  for  the  purpose  of  gratifying  a 

7  5  Leachman    v.    Cohen    (Tex.    Civ.  717.  133  Minn.  23,  L.  R.  A.  1916E,  896, 

A.rp.)  91  S.   W.  809.  Ann.  Cas.  191SD,  63.    This  instruction 

76  Leachman    v.    Cohen    (Tex.    Civ.  is  approved  as  correct  in  the  abstract, 

App.)  91   S.  W.  809.  although   not   applicable   to    the   cir- 

7  7  Patterson   v.   Blatti,   157  N,   W.  cumstances  of  the  case. 
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malicious  purpose,  then  you  may  allow  plaintiff,  in  addition  to  com- 
pensatory damages,  exemplary  damages  in  such  an  amount  as  in 
your  discretion  you  deem  necessary  and  proper  to  restrain  defend- 
ant and  others  from  the  commission  of  like  acts  in  the  future ;  but 
in  no  event  will  verdict  exceed dollars.'* 

§  917(2).     Kentucky 

You  are  instructed  that  if  you  believe  that  defendant,  not  in  the 
necessary,  or  to  him  apparent  necessary,  defense  of  either  of  his 
sons, or ,  assaulted  and  beat  plaintiff,  and  further  be- 
lieve that  defendant  wantonly  and  maliciously  assaulted  and  beat 
plaintiff,  you  may  in  your  discretion,  in  addition  to  compensatory 
damages,  award  plaintiff  punitive  damages,  not  exceeding  in  all, 
however,  the  sum  of  $ .'^ 

You  are  instructed  that  if  you  believe  that  defendant,  not  in  his 
necessary,  or  to  him  apparent  necessary,  self-defense,  assaulted, 
bruised,  or  injured  plaintiff,  and  further  believe  that  defendant 
wantonly  and  maliciously  assaulted,  bruised,  or  injured  plaintiff, 
you  may,  in  addition  to  compensatory   damages,   award  plaintiff 

punitive  damages,   not  exceeding  in  all  the  sum  of  $ .     If, 

however,  you  believe  from  the  evidence  that  plaintiff  gave  to  the 
defendant  such  provocation  to  assault  and  bruise  plaintiff  as  would 
cause  an  ordinarily  prudent  man  under  like  or  similar  circumstances 
so  to  assault  and  bruise  the  plaintiff,  and  that  such  provocation, 
if  any,  did  prompt  defendant  to  assault  plaintiff,  you  may  consider 
such  provocation,  if  any,  in  mitigation  of  the  punitive  damages,  if 
any,  which  you  may  find  for  plaintiff.*** 

§  917(3).    South  Dakota 

The  court  instructs  the  jury  that,  if  they  find  by  a  preponder- 
ance of  the  evidence  that  defendant  was  actuated  by  hatred  or  ill 
will  toward  the  plaintiff,  and  that  the  assault,  if  any,  was  malicious, 
you  may  also  award  the  plaintiff  such  damages  as  under  the  evi- 
dence you  think  are  proper  by  way  of  punishment  to  him  for  the 
assault.  The  jury,  however,  are  instructed  that  the  law  is  that 
exemplary  damages  or  punitive  damages  should  not  be  allowed  or 
given  in  this  case  unless  you  find  by  a  preponderance  of  the  evi- 
dence not  only  that  the  defendant  struck  the  plaintiff,  but  also  that 
he  acted  maliciously  in  so  doing.** 

The  jury  are  instructed  that  by  "malice"  or  "malicious"  is  meant 

7  8  Martin  v.  Murphy,  52  N.  W.  662,  so  Renfro  v.  Barlow,  115  S.  W.  225, 

S5  Iowa,  669.  131  Ky.  312. 

7  9  Downs  V.  Jackson,  128  S.  W.  339.  si  Leggett   v.    Dinneen,   167  N.  W. 

235,  40  S.  D.  336. 
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a  wish  or  desire  to  vex,  annoy,  or  harass  another.  So  it  will  be  for 
you  to  determine  whether  or  not,  if  the  assault  and  battery  was 
committed,  it  was  malicious.  If  the  evidence  fails  to  show  by  a 
fair  preponderance  thereof  that  it  was  malicious,  then  you  should 
'not  give  the  plaintiff  any  exemplary  damages.  If  it  does  show, 
however,  by  a  fair  preponderance,  that  it  was  malicious,  then  the 
plaintiff  is  entitled  to  exemplary  damages  such  as  you  deem  prop- 
er under  all  the  circumstances.  You  cannot  find  exemplary  dam- 
ages, however,  unless  you  find  the  plaintiff"  has  suffered  some  actual 
damages.  If  you  find  he  suff'ered  actual  damages,  then  you  may. 
find  for  him  in  exemplary  damages,  if  you  find  that  the  assault  was 
malicious.*^ 

§  917(4).     Texas 

The  jury  are  instructed  that  if  malice  has  been  shown  by  the 
evidence,  or  may  be  reasonably  inferred  from  the  conduct  of  the 
defendant  as  shown  in  evidence,  you  may,  in  your  discretion,  give 
exemplary  damages,  by-way  of  punishment  to  the  defendant,  and 
for  the  purpose  of  setting  a  wholesome  example  to  others.*^ 

§  917(5).    Virginia 

The  court  instructs  the  jury  that  whenever  an  assault  is  of  a 
grievous  or  wanton  nature,  manifesting  a  willful  disregard  of  the 
rights  of  others,  actual  malice  need  not  be  shown  to  entitle  the 
aggrieved  party  to  exemplary  damages ;  and,  whilst  the  existence 
of  malice  may  be  shown  in  aggravation  of  such  damages,  its  ab- 
sence does  not  defeat  the  right  to  their  recovery.^* 

The  court  instructs  the  jury  that,  though  they  may  believe  that 
the  defendant  had  probable  cause  which  justified  him  in  charging 
the  plaintiff-  with  larceny  of  his  property,  and  in  prosecuting  him 
therefor,  yet  if  the  defendant  made  a  premeditated,  willful,  or  ma- 
licious assault  upon  the  plaintiff,  then  the  jury  may  award  the 
plaintiff  punitive  damages.*^ 

§  917(6).    Wisconsin 

The  jury  are  instructed  that  you  may  award  exemplary  damages 
by  way  of  punishment  to  defendant,  if  you  find  that  the  assault 
and  battery  was  inflicted  under  circumstances  of  aggravation  and 
cruelty,  with  vindictiveness  or  malice.**' 

8  2  Kerley  v.  Germscheid,  106  N.  W.  so  Turk   v.   Martin,   97   S.    E.   351, 

136,  20  S.  D.  363.  124  Va.  103. 

8  3  Knittel  v.  Schmidt,  40  S.  W.  507,  ^s  Lamb  v.  Stone,  70  N.  W.  72,  95 

16  Tex.  Civ.  App.  7.  Wis.  254. 

8  4  Bannister  v.  Mitchell,  104  S.  E. 
SOO.  127  Va.  800. 
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§  917(7).    Wyoming 

The  jury  are  instructed  that,  !n  addition  to  any  actual  damages 
(if  you  find  that  there  were  any),  you  may  award  exemplary  dam- 
ages to  the  plaintiff,  in  case  you  should  find  that  the  wrongful  acts, 
if  any,  by  the  defendant  causing  such  actual  damages  were  com- 
mitted in  a  wanton,  willful,  or  reckless  manner,  or  in  case  you 
find  such  acts  were  committed  wantonly,  recklessly,  and  without 
due  regard  to  the  rights  of  the  plaintiff,  or  if  you  find  that  wrong- 
ful acts  of  the  defendant  causing  such  damages  were  from  any  bad 
motive  or  so  recklessly  done  as  to  imply  a  disregard  for  the  obli- 
gations and  rights  of  the  plaintiff".*' 

§  918.     Same — Use  of  unnecessary  force  in  resisting  attack 

The  court  instructs  the  jur}-  that  if  you  further  believe  from 
the  evidence  that  the  conductor  used  more  force  than  was  reason- 
ably necessary,  or  to  him  apparently  reasonably  necessary,  to  ward 
oft'  or  defend  himself  from  the  assault  of  the  plaintift',  and  if  you 
further  believe  that  in  doing  so  he  acted  in  a  willful,  wanton,  and 
oppressive  manner,  then  you  may,  or  may  not,  in  your  discretion, 
in  addition  to  the  compensatory  damages  before  referred  to,  award 
the  plaintift"  such  sum  by  way  of  exemplary  or  punitive  damages  as 
you  believe  from  the  evidence  will  be  just  and  reasonable  for  the 

unnecessary  force,  if  any,  used  by  the  conductor,  ,  on  the 

plaintift",  but  in  no  event  shall  your  finding,  if  any,  in  both  com- 
pensatory and  exemplary  damages  exceed  the  sum  of  $ ,  the 

amount  claimed  in  the  petition.** 

§  919.     Form  of  verdict 

The  court  instructs  the  jury  that  if  the  jury,  under  the  evi- 
dence and  instructions  of  the  court,  find  for  the  plaintiff  for  both 
actual  and  punitive  damages,  they  should  state  in  their  verdict  sep- 
arately the  amount  awarded  for  the  actual  damages  and  the  amount 
awarded  as  punitive  damages,  and  assess  the  total  in  one  sum.** 

S7  Williams    v.    Campbell.    1.33     P.  »9  Gieske  a-.  Redemever  (Mo.  App.) 

1071.  22  Wyo.  1.  224   S.  W.  92. 

8  8  Louisville  Rv.   Co.  v.  Frick.  165 
S.  W.  649,  loS  Ky.  450. 
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CHAPTER  LXI 

ASSIGNMENTS 

§  920.    Requisites  of  assignment. 
921.     Validity  of  oral  assignment. 

§  920.     Requisites  of  assignment 

The  jury  are  instructed  that  the  point  is  made  that  this  bill  of 
sale  did  not,  in  terms,  assign  this  contract.  It  may  be  true  that 
there  is  not  a  word  in  the  bill  of  sale  which  accurately  and  legally 
■describes  this  executory  contract;  but  it  is  so  obvious,  upon  the 
face  of  the  paper,  that  there  was  a  manifest  intent  to  sell  the 
whole  business,  as  well  as  the  whole  property  of  the  concern, 
that  I  shall  hold  as  a  matter  of  law,  and  so  instruct  you,  that  this 
bill  of  sale  was  intended  to,  and  did  in  fact,  transfer  this  contract 
in  question  from  the  former  firm  to  the  newly  formed  corpora- 
tion; and,  if  it  were  not  so,  still  it  is  true  the  new  corporation 
took  the  contract,  and  claimed  it  from  that  time  forward  as  its 
own,  without  objection  from  the  former  firm.  It  must  have  been 
without  objection  on  their  part,  because  every  member  of  the 
former  firm  was  a  member  of  the  new  corporation ;  and  I  there- 
fore charge  you,  as  a  matter  of  law,  and  dispose  of  this  question 
once  for  all,  that  this  contract  was,  so  far  as  it  was  competent  for 
the  parties  to  do  so,  assigned  by  the  firm  who  made  it  to  the  cor- 
poration who  succeeded  that  firm.^ 

§  921.     Validity  of  oral  assignment 

You  are  instructed  that  a  contract  in  writing  may  be  sold  or  as- 
signed by  parol — that  is,  by  oral  agreement  and  understanding 
between  the  parties;  and  in  this  case  you  are  instructed  that  H. 
had  a  right  to  sell  and  assign  the  contract  entered  into  on  the 

day  of ,  between  plaintifif  and  H.,  which  contract  is 

attached  to  plaintifif's  petition  and  introduced  in  evidence,  to  the 
defendant,  and  if  you  find  from  the  evidence  in  this  case  that  on 
or  about  the day  of ,  the  said  H.  sold  by  oral  agree- 
ment said  contract  to  the  defendant,  and  that  said  defendant  ac- 
cepted said  contract  and  took  possession  of  the  pipe  lines  and  con- 
nected with  the  well  referred  to  in  said  contract  on  the  

land,  and  operated  said  well  and  sold  to  its  customers  said  gas, 

1  Shadbolt  &  Boyd  Iron  Co.  v.  ToplifC,  55  N.  W.  854,  85  Wis.  513. 
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and   thereafter   the   defendant   corporation  made   settlement  with 

said  for  per  cent,  of  the  gross  receipts  of  gas  as 

provided  in  said  contract,  then  in  that  event,  although  the  con- 
tract was  not  assigned  in  writing  by  H.  to  the  defendant,  yet  as  a 
matter  of  law  it  becomes  the  contract  of  the  said  defendant  as 
fully  as  if  it  had  been  assigned  by  H.  to  the  defendant.'^ 

-  Laurel  Oil  &  Gas  Co.  v.  Anthony,  102  P.  203,  62  Okl.  94. 
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CHAPTER  LXII 
ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS 

§  922.  Validity — Intention  of  assignor. 

923.  Assent  of  creditors. 

924.  Avoidance  for  fraud. 

925.  Same — Intent  to  force  creditors  to  compromise. 

926.  Same — Taking  possession  by  assignee  before  filing  inventory  or  bond. 

927.  Same — Effect  of  subsequent  fraudulent  acts. 

928.  Knowledge  of  assignee  of  fraudulent  intent  of  assignor. 

929.  Presumption  and  burden  of  proof  as  to  good  faith. 

929(1).  Minnesota. 
929(2).  North  Carolina. 

930.  Sufficiency  of  evidence  of  fraud. 

931.  Submission  to  jury  of  question  of  intent  to  abandon  assignment. 

932.  Valuation  of  assets. 

See,  also,  Bankruptcy ;    Compromise  and  Settlement :   Insolvency. 

§  922.     Validity — Intention  of  assignor 

You  are  instructed  that,  as  to  the  assignment  under  which  the 
plaintiff  claims  in  this  case,  there  is  but  a  single  question  for  you 

to   pass   upon.   viz. :     What   was  's   intent   and   purpose    in 

making  it?  The  intent  with  which  plaintiff  received  the  assignment 
is  immaterial.  ^ 

§  923.     Assent  of  creditors 

You  are  instructed  that  it  is  only  necessary  that  creditors  should 
give  such  assent  to  the  provisions  of  the  assignment  as  will  recog- 
nize and  affirm  the  acceptance  and  possession  of  the  property  by 
the  assignee,  as  made  and  held  for  their  benefit  and  in  their  be- 
half, in  accordance  with  the  terms  of  the  assignment.     If  

went  in  and  informed  these  creditors  of  the  facts,  and  made  a 
fair  statement  to  them  of  the  facts,  exhibiting  to  them  this  deed 
of  trust,  if  they  wanted  to  see  it,  and  they  so  conducted  them- 
selves towards  him,  in  what  they  said  and  did,  that  he,  as  a  rea- 
sonable man,  understood  them  to  assent,  and  acted  in  good  faith 
upon  that  understanding,  then,  for  the  purpose  of  this  case,  they 
must  be  taken  to  have  assented.  ^ 

§  924.     Avoidance  for  fraud 

The  court  instructs  the  jury  that  an  assignment  is  not  fraudulent 
because  it  may  or  even  must  operate  to  obstruct  or  delay  credi- 
tors;   for   every   assignment,   with   however   good   faith,    must   so 

1  Bennett  v.  Ellison,  23  Minn.  242. 

s  Nutter  V.  King,  25  N.  E.  617,  152  Mass.  355. 
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operate.  The  jury  must  find  that  the  intention  of  the  act  was  to 
defraud  creditors,  and  not  to  devote  the  property  assigned  to  the 
payment  of  debts.  "* 

The  court  instructs  the  jury  that  the  only  subject  of  inquiry 
for  the  jury  (so  far  as  the  question  of  fraud  is  concerned)  is  the 
intent  with  which  the  assignment  was  made,  and  acts  wholly  in- 
dependent of  the  fact  of  assignment  cannot  be  considered.  ^ 

§  925.     Same — Intent  to  force  creditors  to  compromise 

You  are  instructed  that,  if  the  real  object  or  intent  of  in 

making  this  assignment  was  not  the  one  expressed  on  its  face,  but 
to  mduce,  persuade,  or  force  creditors  to  agree  and  consent  to  a 
compromise  which  he  was  then  attempting  to  make  with  his  cred- 
itors, at cents  on  the  dollar,  then,  and  in  such  case,  the  as- 
signment was  fraudulent  and  void  as  to  creditors.'' 

The  jury  are  instructed,  if  the  jury  find made  the  assign- 
ment with  the  intent  and  for  the  purpose  of  efifecting  a  compromise 
with  his  creditors,  or  for  the  purpose  of  facilitating  one  already 
commenced,  then  the  assignment  is  void,  and  you  must  return  a 
verdict  for  the  defendant.' 

You  are  instructed  that  plaintifif,  under  this  assignment,  does 
not  stand  in  the  position  of  a  purchaser  for  valuable  consideration ; 
and  the  fact  (if  such  be  the  case)  that  he  had  no  knowledge  that 

it  was  's  intention,  in   making  the  assignment,  to  effect   a 

compromise  with  his  creditors  cannot  cure  the  effect  of  such  in- 
tention on 's  part.    If  such  intention  existed  on ''s  part, 

at  the  time   he   executed   the  assignment,   it   is   void,   no   matter 

whether  plaintifif  knew 's  intention  or  not,  and  your  verdict 

should  be  for  the  defendant.* 

§  926.     Same — Taking  possession  by  assignee  before  filing  inven- 
tory or  bond 

The  court  instructs  you  that,  although  there  is  a  clause  in  the 
deed  of  assignment  offered  in  evidence  in  this  case  which  prohibits 
the  assignee  from  taking  charge  or  control  of  the  property  as- 
signed until  he  had  filed  his  inventory  and  bond  as  the  law  provides, 
yet  if  you  believe  from  the  evidence  in  this  case  that,  at  the  time 
the  assignor  delivered  the  deed  of  assignment  to  the  assignee,  he 
and  the  assignor  entered  into  an  agreement  or  understanding  by 
which  the  assignee  was  to  take  possession  of  the  assigned  prop- 

4  Guerin  v.  Hunt,  8  Minn.  477  (Gil.  e  Bennett  v.  Ellison,  23  Minn.  242. 

427).  7  Bennett  v.  Ellison,  23  Minn.  242. 

■■  Guerin  v.  Hunt,  8  Minn.  477  (Gil.  8  Bennett  v.  Ellison,  23  Minn.  242. 
427). 
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erty  before  he  filed  his  inventory  and  bond,  and  that  the  assignee, 
in  pursuance  of  such  understanding,  did  take  charge  of  said  prop- 
erty, either  by  himself  or  agent,  before  he  filed  his  inventory  and 
bond,  that  such  acts  would  render  the  assignment  fraudulent  and 
void  in  law,  and  you  should  find  for  the  plaintiff  or  attaching  cred- 
itoi'.  And  in  determining  whether  or  not  there  was  such  an  agree- 
ment or  understanding  between  the  assignor  and  the  assignee,  you 
have  a  right  to  take  into  consideration  all  the  facts  and  circum- 
stances surrounding  the  case;  and  if  you  believe  from  the  evi- 
dence, and  all  the  circumstances  surrounding  the  case,  that  there 
was  such  an  understanding,  you  will  find  for  the  plaintiff  or  at- 
taching creditors.® 

§  927.     Same — Effect  of  subsequent  fraudulent  acts 

The  court  instructs  the  jury  that  the  deed  of  assignment  offered 
in  evidence  in  the  case  is  valid  on  its  face,  and  vested  the  legal  title 
to  the  property  in  controversy  in  this  suit  in  the  assignee  named 
therein,  and  the  interpleader  herein,  unless  some  fraud  resulting 
in  law  from  an  agreement  expressly  proved,  or  implied  from  the 
circumstances,  on  the  part  of  the  assignor,  prior  to  or  contempo- 
raneous with  the  execution  of  the  deed,  known  to  and  participated 
in  by  the  assignee,  invalidated  it.  If,  therefore,  the  assignment  in 
question  was  free  from  fraud,  at  the  time  of  its  execution  and  de- 
livery, no  subsequent  agreement  between  the  assignor  and  as- 
signee to  disregard  it,  and  no  subsequent  fraudulent  acts  on  their 
part  with  respect  to  the  assigned  property,  will  invalidate  it.*® 

§  928.     Knowledge  of  assignee  of  fraudulent  intent  of  assignor 

You  are  instructed  that,  if executed  the  assignment  with 

such  fraudulent  intent,  it  would  be  void  as  to  creditors,  even  al- 
though plaintiff,  the  assignee,  had  no  notice  or  knowledge  of  such 
fraudulent  intent  at  or  prior  to  the  time  he  accepted  the  assign- 
ment.** 

§  929.     Presumption  and  burden  of  proof  as  to  good  faith 
§  929(1).     Minnesota 

I'he  court  instructs  the  jury  that,  the  deed  of  assignment  being 
in  due  form  and  regular  on  its  face,  fraud  will  not  be  presumed  with 
reference  to  it,  but  the  burden  of  proof  is  on  the  defendant  to  show 
it  fraudulent.  The  presumption  is  that  the  deed  was  made  in  good 
faith  and  that  it  is  untainted  with  fraud.*^ 

9  Badgett  v.  Johnson-Fife  Hat  Co.,  n  Bennett  v.  Ellison,  23  Minn.  242. 
38  S.  W.  667,  1  Ind.  T.  133.                            1 2  Gueriu  v.  Hunt,  8  Minn.  477  (Gil. 

10  Badgett  v.  Johnson-Fife  Hat  Co.,      427). 
38  S.  W.  667,  1  Ind.  T.  133. 
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§  929(2).     North  Carolina 

The  jury  are  instructed  that  the  law  presumes  the  assignment  of 

•  to  be  honest,  and  imposes  on  the  plaintiffs  the  burden  of 

proving  the  fraud  they  allege,  by  a  preponderance  of  evidence,  and, 
unless  the  alleged  fraud  be  so  proven,  the  jury  must  find  the  issue 
in  the  negative ;  that  as  the  defendants  went  into  possession  of  the 
property  under  the  deed  of  assignment  to  them,  and  were  in  pos- 
session thereof  at  the  time  of  the  bringing  of  this  action,  the  law 
l^resumes  their  possession  to  be  rightful,  and  it  is  therefore  neces- 
sary for  the  plaintiffs  who  allege  fraud  to  show  it  by  a  preponder- 
ance of  evidence,  and  this  extends  to  proving  the  alleged  want  of 
consideration.^^ 

§  930.     Sufficiency  of  evidence  of  fraud 

The  court  instructs  you  that  fraud  may  be  proven  by  circum- 
stances, and,  in  determining  what  constitutes  fraud,  you  have  a 
right  to  consider  all  the  evidence  and  circumstances  in  the  case, 
and  from  them  determine  the  question  of  fraud." 

§  931.     Submission  to  jury  of  question  of  intent  to  abandon  as- 
signment 
You  are  instructed  that  if  the  jury  shall  find,  from  the  evidence, 
that  after  the  alleged  assignment  to  P.,  and  after  the  levy  of  the 
W.  execution  by  Deputy  Sheriff  A.,  and  possession  taken  by  him, 

the  debtor confessed  a  judgment  in  favor  of  P.  &  D.  for  the 

amount  of  their  claim,  including  also  the  claim  of ,  the  other 

preferred  creditor,  and  that  P.  thereupon  caused  execution  to  be 
issued,  and  directed  a  levy  upon  the  assigned  property  to  be  made 
by  A.,  and  that  the  said  judgment  was  so  confessed,  and  execution 
was  so  levied,  with  the  intent  to  abandon  said  assignment,  then 
the  levy  under  the  W.  execution  acquired  a  priority  of  lien  over 
the  goods  in  question,  and  the  jury  should  find  for  the  defendant. ^^ 

§  932.     Valuation  of  assets 

You  are  instructed  that,  in  determining  the  value  of  the  property 

and  assets  of  the  respondent  on  the day  of ,  you  are 

required  to  fix  such  value  at  a  fair  valuation.  This  does  not  mean 
what  the  property  would  bring  at  a  forced  or  auction  sale.  A  fair 
valuation  of  the  real  estate  is  such  sum  as  the  property  would  rea- 
sonably have  sold  for  to  a  purchaser  desiring  to  buy,  and  the  own- 
er wishing  to  sell.     A  fair  value  of  the  merchandise,  implements, 

13  Hodges  V.  Lassiter,  2  S.  E.  923,  i*  Badgett  v.  Johnson-Fife  Hat  Co., 

96  N.  C.  351.  38  S.  W.  667,  1  Ind.  T.  133. 

1 5  Wilson  V.  Pearson,  20  111.  81. 
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and  other  personal  property  is  the  sum  that  could  have  been  fairly- 
realized  from  the  sale  of  such  property  in  bulk,  or  in  parcels,  in  the 
usual  and  ordinary  way  of  selling  such  classes  of  property  for 
cash  in  this  market.  A  fair  valuation  of  the  notes  and  accounts  is 
the  net  sum  that,  in  your  judgment,  from  all  the  evidence  before 
you,  could  have  been,  with  reasonable  diligence,  realized  from  the 
collection  of  such  notes  and  accounts,  within  a  reasonable  time 

after ,  and  not  the  amounts  as  shown  by  their  face,  unless 

their  face  value  was  in  fact  their  fair  value. ^^ 

16  Plymouth   Cordage  Co.  v.   Smith,  90  P.  418,  18  Okl.  249,  11  Ann.   Cas. 
445. 


1295  ASSUMPSIT  §  933 

CHAPTER  LXIII 

ASSUMPSIT 

§  933.     Right  of  action  in  general. 
9;jy(l).  Illinois. 
933(2).  Intliiiua. 
934.     Remedy  for  false  representation  of   authority  to  act  as  agent — As- 
sumpsit or  action  for  deceit. 
935.     Right  to  recover  on  the  common  counts,  where  express  contract  exists 
between  the  parties. 
935(1).  Alabama. 
935(2).  Florida. 
935(3).  Indiana. 
936.     Recovery  on   common  counts,   where  full  performance  prevented  by 
defendant. 

§  933.     Right  of  action  in  general 
§  933(1).    Illinois 

The  court  instructs  tlie  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff,  at  the  request  of  the  defendant,  performed 
the  services  and  did  the  work  and  labor  for  the  defendant  in  and 
about  the  purchase  of  ice,  and  also  in  and  about  the  construction 

of  an  icehouse  at ,  or ,  in  ,  as  claimed  by  him, 

and  that  in  addition  thereto  the  said  plaintiff*  filled  the  said  ice- 
house, or  partly  filled  the  same,  and  also  certain  barges  of  defend- 
ant, with  ice,  at  the  reqttest  of  the  defendant,  and  that  such  filling 
with  ice  was  done  by  the  said  plaintiff  for  the  defendant  under  a 
contract  with  the  defendant  that  the  said  defendant  should  pay 
said  plaintiff cents  per  ton  for  all  the  ice  so  put  in  said  ice- 
house and  said  barges  by  said  plaintiff,  then  the  said  plaintiff'  would 
be  entitled,  in  addition  to  his  compensation  for  services,  work,  and 
labor  in  the  purchase  of  ice,  as  aforesaid,  and  in  the  construction 
of  the  said  icehouse,  to  whatever  amount  the  amount  of  ice  so  filled 
in    the    said    icehouse    and    said   barges,    by    said    plaintiff,    would 

amount  to  at  cents   per  ton,   so  far  as  the  same  may  be 

shown  by  the  evidence,  deducting  whatever  the  jury  shall  believe 
from  the  evidence  has  been  paid  to  the  said  plaintiff;  unless  the 
jury  shall  believe  from  the  evidence  that  the  said  plaintiff'  has 
been  fully  paid  for  his  said  services,  work,  and  labor,  and  the  filling, 
or  part  filling,  of  the  said  icehouse  and  barges,  or  has  accepted 
from  the  defendant  a  certain  sum  of  money  in  full  satisfaction  and 
discharge  of  all  of  the  said  claims  and  demands  of  the  plaintiff.^ 

1  Anheuser-Busch  Brewing  Co.  v.  Hutmacher,  21  N.  E.  626,  127  III.  652, 
4  L.  R.  A.  575. 
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The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that  the  defendant  proposed  to  give  dollars  to  relieve  the 

township  from  draft  and  to  discharge  his  sons  therefrom,  and  that 
plaintiff,  on  the  faith  of  that  promise,  expended  time  and  money 
for  the  purpose  of  so  relieving  the  township,  and  thereby  suc- 
ceeded, and  relieved  the  township  and  the  sons  of  defendant  from 
the  draft  you  should  find  for  the  plaintiff.^ 

§  933(2).     Indiana 

You  are  instructed  that  if  you  find  from  the  evidence  that  there 
Avas  no  special  contract  between  the  parties,  and  that  the  plaintiff 
performed  work,  then  the  plaintiff  would  be  entitled  to  recover 
the  reasonable  value  of  the  work  done,  if  he  did  work,  and  it  was 
of  any  value.* 

§  934.     Remedy  for  false   representation  of  authority   to  act  as 
agent — Assumpsit  or  action  for  deceit 
The  jury  are  instructed  that,  if  the  defendant  represented  him- 
self as  an  agent  of  the and  authorized  to  contract  for  them, 

and  did  so  contract  wuth  plaintiffs,  and  was  not  so  authorized,  he 
might  be  liable  in  another  form  of  action  to  the  plaintiffs,  but  not 
in  this  action,  for  any  damage  resulting  to  the  plaintiffs  from  such 
false  representation  of  authority.* 

§  935.     Right  to  recover  on  the  common  counts,  where  express 

contract  exists  between  the  parties 
§  935(1).    Alabama 

The  court  charges  the  jury  that  if  the  evidence  reasonably  sat- 
isfies them  that  there  was  an  express  contract  between  plaintiff 
and  defendant  for  the  construction  of  the  house,  then  he  is  not 
entitled  to  recover  under  the  common  counts  for  money  due  on 
account,  and  for  merchandise,  goods  and  chattels  sold,  and  for 
work  and  labor  done,  or  upon  any  one  of  them,  except  what  may 
be  due,  if  anything,  for  the  extra  work  done  and  extra  material  fur- 
nished by  him,  unless  the  evidence  also  reasonably  satisfies  the 
jury  that  he  complied  with  the  terms  of  the  contract,  or  that  de- 
fendant accepted  the  house  as  constructed.  The  burden  of  proving 
one  of  these  two  facts  rests  upon  the  plaintiff,  and  unless  he  has 
done  so  to  the  reasonable  satisfaction  of  the  jury,  they  must  find 
for  the  defendant,  except  as  to  plaintiff's  claim  for  extra  work  done 
and  extra  material  furnished.^ 

2  Wilson  V.  McClure,  50  111.  366.  *  Noyes  v.  Loring,  55  Me.  408. 

3  Gastlln  V.  Weeks,  28  N.  E.  331,  2  b  Aarnes  v.  Windliam,  34   So.  816, 
Ind.  App.  222.                                                 137  Ala.  513. 
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The  court  charges  the  jury  that,  except  as  to  his  claim  for  extra 
work  done  and  extra  material  furnished,  plaintiff  is  not  entitled  to 
recover  upon  any  one  of  the  common  counts  for  money  due  on  ac- 
count, and  for  merchandise,  goods  and  chattels  sold,  and  for  work 
and  labor  done,  unless  the  evidence  reasonably  satisfies  their  minds, 
either  that  he  complied  with  the  undertakings  of  the  contract  on 
his  part,  or  that  defendant  accepted  the  house  as  constructed.  The 
burden  of  proving  one  of  these  facts  to  the  reasonable  satisfaction 
of  the  jury  is  upon  plaintiff.  If  the  evidence  does  not  so  satisfy 
their  minds  that  he  complied  with  his  part  of  the  contract,  but 
they  find  that  defendant  nevertheless  accepted  the  house  as  con- 
structed, then  he  is  entitled  to  recover  for  work  done  and  for  the 
material  furnished  in  the  construction  of  the  house,  outside  such 
extra  work  and  extra  material,  only  their  actual  value,  less  pay- 
ments thereon  made  him,  and  interest  on  such  excess  from  the  time 
the  same  became  due.® 

§  935(2).     Florida 

The  court  charges  you  that  the  plaintiff  is  entitled  to  recover  in 
this  action  for  all  of  the  lumber  delivered  to  the  defendant  at  the 
contract  price  between  the  time  delivery  commenced  up  until  the 

day ,  and  also  for  such  other  articles  of  merchandise 

as  plaintiff  may  have  delivered  to  the  defendant,  as  well  as  for 
whatever  amounts  the  plaintiff  may  have  paid  out,  such  as  paying 
a  watchman  to  watch  the  lumber  and  similar  items,  less  such 
amounts  as  have  been  paid  according  to  the  testimony.  Your  ver- 
dict should  be  accordingly.' 

§  935(3).    Indiana 

You  are  instructed  that,  if  you  find  from  the  evidence  that  there 
was  work  done  by  the  plaintiff  for  the  defendants,  then  it  will  be 
for  you  to  determine  from  the  evidence  whether  or  not  there  was 
any  special  agreement  made  between  the  plaintiff  and  defendants 
as  to  the  manner  in  which  the  work  should  be  done,  and  the  price 
to  be  paid  therefor.* 

You  are  instructed  that  if  you  find  from  the  evidence  that  there 
was  such  a  contract,  and  that  the  plaintiff  did  perform  a  portion  of 
the  work  according  to  the  terms  and  in  the  manner  provided  in  the 
contract,  if  there  was  a  contract,  and  that  defendants  did  not  per- 
form their  part  of  such  contract,  if  there  was  one,  and  that  plaintiff 

'1  Aarnes  v.  Windham,  34   So.   816,  the  common  counts,  and  it  was  claim- 

137   Ala.    513.  ed  that  the  contract  was  under  seal. 

-  Whittington    v.    Stanton,    5S    So.  '<  Gastlin  v.  Weeks,  28  N.  E.  331,  2 

489,  63  Fla.  311.     The  action  was  on  Ind.    App.    222. 
Inst. TO  Juries — 82 
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thereupon  c[uit  work,  he  would  be  entitled  to  be  paid  for  the  work 
he  did  do  at  the  price  agreed  upon  in  the  contract  if  there  was  such 
contract.^ 

You  are  instructed  that,  if  you  find  from  the  evidence  that  there 
was  a  special  contract  that  plaintiff  was  to  grade  the  whole  tract 

of  land   described   in  the  complaint   for  the  price  of  $ per 

acre,  that  plaintiff  did  grade  a  portion  of  the  tract,  that  he  failed 
of  his  own  fault  to  grade  the  whole  tract,  then  he  would  be  en- 
titled to  recover  the  said  price  per  acre  for  what  he  did  grade, 
and  would  be  liable  to  defendants  for  any  sum  in  excess  of  said 
price  per  acre,  if  any,  which  they  may  have  been  compelled  to  pay 
to  complete  the  grades  according  to  the  terms  of  the  contract,  if 
there  was  one.^® 

§  936.     Recovery  on  common  counts,  where  full  performance  pre- 
vented by  defendant 

You  are  instructed  that,  if  you  find  from  the  evidence  that  a  por- 
tion of  the  work  incidental  to  the  ventilating  system  was  to  be 
done  by  the  defendant  corporation,  then  there  was  an  implied  con- 
tract on  the  part  of  the  defendant  to  perform  its  share  of  such 
work  in  such  manner  as  to  enable  the  plaintiff  to  complete  his 
share  of  the  work  in  the  manner  agreed  upon.  And  if  you  find  that 
the  defendant  failed  to  perform  in  a  workmanlike  manner  its  share 
of  the  work,  and  such  failure  prevented  plaintiff'  from  completing 
the  work,  then  youi"  verdict  should  be  in  favor  of  plaintiff  and 
against  defendant.  If  the  ventilating  apparatus  failed  to  ventilate 
the  building  because  of  careless  or  unskillful  installation  by  the 
employees  of  the  defendant  of  the  wiring  system,  or  the  failure  to 
house,  or  the  careless  or  unskillful  housing,  by  the  employees  of 
the  defendant  of  any  of  the  motors  which  constituted  part  of  such 
ventilating  system,  then  the  defendant,  and  not  the  plaintiff,  is  an- 
swerable for  such  failure.*'- 

9  Gastlin  v.  Weeks,  28  N.  E.  331.  2  n  Murray  v.  California  Conserving 
Ind.  App.  222.                                                   Co.  (Cal.  App.)  193  P.  959. 

10  Gastlin  v.  Weeks,  28  N.  E.  331, 
2  Ind.  App.  222. 
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CHAPTER  LXIV 
ATTACHMENT 

§  937.     Grounds  for  attachment. 
937(1).  Alabama. 
937(2).  Missouri. 

938.  Same — Fraud  in  contracting  debt. 

939.  Same — Fraudulent  disposition  of  property. 

939(1).  Indiana. 
939(2).  Texas. 

940.  Same — Conveyance  to  creditor  for  purpose  of  hindering  or  delaying 

other  creditors. 

941.  Same — Nonresidence. 

942.  Same — Leaving  state. 

943.  Burden  of  proof  with  respect  to  grounds  of  attachment. 
044.     Property  subject  to  attachment. 

945.  Claims  by  third  persons. 

946.  Expenses  of  caring  for  attached  property — Liabilitj^  of  sheriff. 

947.  Method  of  securing  release  of  attachment. 

948.  Liability  for  wrongful  attachment. 

948(1).  Alabama. 
948(2).  Texas. 

949.  Damages   for   wrongful   attachment. 

949(1).  Alabama. 
949(2).  Michigan. 
949(3).  Missouri. 
949(4).  Montana. 

950.  Same — Exemplary  damages. 

See,  also,  Garnishment, 

§  937.     Grounds  for  attachment 
§  937(1).     Alabama 

The  court  charges  the  jury  that  even  the  temporary  absence  of 
a  debtor  from  the  state,  though  he  does  not  inform  his  creditors, 
does  not  authorize  an  inference  prejudicial  to  his  integrity,  nor  au- 
thorize an  attachment  against  him  or  his  property.-^ 

§  937(2).    Missouri 

The  jury  are  instructed  that  the  only  question  for  them  to  deter- 
mine on  this  trial  is  whether  or  not,  on  ,  when  the  attach- 
ment issued,  the  defendant  was  about  to  remove  its  property  or 
effects  out  of  this  state  with  the  intent  to  hinder  or  delav  its  cred- 
itors. The  burden  of  proof  is  upon  the  plaintiff  to  show  bv  the 
greater  weight  of  evidence,  not  only  that  defendant  was  about  to 
rem»ove  his  property  or  eft'ects  out  of  this  state,  but  plaintiff  must 
go  further  and  show  that  such  removal  was  to  be  made  with  the 

1  W.  F.  Yandiver  &  Co.  v.  Waller,  39  So.  136,  143  Ala.  411. 
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intention,  on  the  part  of  the  defendant,  by  such  removal  to  hinder 
or  delay  its  creditors,  and  if  you  find  that  such  wrongful  intention 
is  not  proved  by  the  greater  weight  of  evidence,  then  your  verdict 
should  be  for  defendant.  You  are  further  instructed  that  there  is 
no  evidence  of  fraud  in  the  case.~ 

The  court  instructs  the  jury  that  in  order  to  sustain  the  attach- 
ment herein,  the  law  imposes  on  plaintiffs  the  burden  of  proving  by 
the  greater  weight  and  preponderance  of  the  evidence  that  the 
plaintiffs  owned  the  wheat  they  charged  to  have  been  embezzled 
at  the  time  of  such  embezzlement,  and  that  defendants  took  and 
appropriated  the  same  to  their  own  use  against  the  will  and  with- 
out the  consent  of  plaintiffs,  and  with  the  intention  of  depriving 
plaintiffs  of  their  own  property ;  and  it  would  not  be  sufficient  to 
authorize  a  finding  in  this  case  for  plaintiffs  for  them  to  prove  that 
defendants  had  bought  wheat  with  the  checks  issued  by  plaintiffs 
and  lost  the  same.* 

§  938.     Same — Fraud  in  contracting  debt 

You  are  instructed  that  the  third  ground  of  attachment  is  that 
the  debt  sued  for  was  fraudulently  contracted  by  the  defendant ; 
and  this  branch  of  the  case  also  merits  your  careful  attention. 
Speaking  generally,  a  debt  may  be  said  to  have  been  fraudulently 
contracted  for  two  reasons:  First,  when  a  debtor  has  induced  his 
creditor  to  sell  him  goods  and  extend  to  him  credit  by  means  of 
false  representations  as  to  his  financial  condition,  or  as  to  his 
means  and  ability  of  paying  for  the  same;  and,  secondly,  when  a 
debtor  has  bought  goods  or  property  of  any  kind  on  credit  with  a 
preconceived  intention  of  getting  the  possession  of  the  articles 
bought,  and  disposing  of  them,  and  not  paying  for  the  same  at  any 
time.* 

The  court  instructs  you,  that  there  is  no  evidence  in  this  case 
that  will  warrant  you  in  finding  that  the  debt  sued  for  was  fraud- 
ulently contracted  in  the  mode  first  above  pointed  out;  that  is  to 
say,  because  of  fraudulent  representations  made  when  the  goods 
in  question  were  bought.  There  is  no  evidence,  in  my  judgment, 
to  substantiate  any  such  charge.  But  the  court  submits  this  ques- 
tion for  your  consideration  as  one  that  fairly  arises  under  the  evi- 
dence in  the  case,  viz.,  whether,  when  defendant  bought  the  bill 
of  goods  sued  for  in  this  case  of  the  plaintiffs,  he  intended  to  pay 
for  the  goods.     If  you  believe  from  all  the  evidences  and  circum- 

2  Simmons  Hardware  Co.  v.  Fight-  Williams,  98  S.  W.  828,  121  Mo.  App. 
itiff  the  Flames   Co.,   115   S.  W.  467,      319. 

l?,o  Mo.  App.  266.  4  Strauss  v.  Abrahams  (C.  C.  E.  D. 

3  R.    C.    Stone   Milling    Co.   v.   Mc-      Missouri)  32  F.  310. 
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Stances  in  the  case  that,  when  defendant  bought  the  bill  in  ques- 
tion of  these  plaintiffs,  he  did  not  intend  to  pay  for  the  goods  at 
any  time  thereafter,  but  did  intend  to  get  the  goods  into  his  posses- 
sion, and  sell  them,  and  pocket  the  proceeds,  or  sell  them  to , 

and  not  to  pay  the  plaintiffs  at  any  time,  then  you  may  find  that 
the  debt  sued  for  was  fraudulently  contracted,  and  you  may  sus- 
tain the  attachment  on  that  ground ;  that  is,  on  the  third  ground 
above  stated.  But  unless  the  proof  satisfies  you  that  plaintiffs'  bill 
was  purchased  by  the  defendant  with  the  intent  last  stated,  that 
is,  with  an  intent  never  to  pay  for  them,  you  ought  to  find  that 
the  third  ground  of  attachment  has  not  been  sustained.^ 

§  939.     Same — Fraudulent  disposition  of  property 
§  939(1).     Indiana 

The  jury  are  instructed  that  a  person,  being  in  debt  or  failing 
circumstances,  has  a  right  to  prefer  one  creditor  or  class  of  credi- 
tors over  another  ceditor  or  creditors,  and  the  fact  that  he  con- 
veys property,  either  by  a  mortgage  or  a  deed,  to  one  creditor  or 
class  of  creditors,  and  does  not  convey  any  property  to  certain  oth- 
er creditors,  is  not  fraudulent,  and  that  fact  of  itself  will  not  sustain 
or  justify  the  issuing  of  a  writ  of  attachment;  and,  if  you  find 
from  the  evidence  that  the  defendant  did  so  transfer  his  property, 
then  your  finding  should  be  for  the  defendant  on  this  branch  of 
the  case  relating  to  the  attachment,® 

§  939(2).    Texas 

In  this  connection  you  are  instructed  that  a  sale  of  this  prop- 
erty, or  mortgage  of  this  propert}^  or  any  portion  thereof,  not 
more  than  enough  to  reasonably  pay  or  secure  said  debt  to  a  cred- 
itor, to  secure  or  satisfy  a  bona  fide  debt  to  such  creditor,  or  a  sale 
of  the  property  for  the  purpose  of  satisfying  a  bona  fide  debt  owed 
by  plaintiff,  if  any,  would  not  constitute  disposing  of  property  with 
intent  to  defraud  his  creditors,  as  every  debtor  has  the  right,  uri- 
der  the  laws  of  the  state  of ,  to  prefer  one  creditor  over  an- 
other.' 

§  940.     Same — Conveyance  to  creditor  for  purpose  of  hindering  or 
delaying  other  creditors 

You  are  instructed  that,  on  the  other  hand,  if  you  believe  from 
the  evidence  that  the  whole  or  a  part  of  the  debt  claimed  to  be  due 
from  the  defendant  to  D.,  which  figured  as  the  consideration  in 

6  Strauss  v.  Abrahams  (C.  C.  E.  D.  "  Williams  v.  Kane  (Civ.  App.)  55  S. 

Missouri)  32   F.  310.  W.  974. 

6  Island  Coal  Co.  v.  Rebling,  53  N. 
E.  777,  22  Ind.  App.  305. 
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the  sale  of  the  stock,  was  fictitious,  and  was  'known  to  be  fictitious', 
that  is,  was  not  legally  owing  to  D.  at  the  time  of  the  sale,  then 
the  conveyance  was  for  that  reason  fraudulent,  and  you  should  so 
find.     Or  if  you  believe  that  the  sale  and  conveyance  of  the  stock 

at  ■ was  contrived  by  defendant  and  D.  together,  or  that  it 

Avas  contrived  by  defendant  alone,  for  the  purpose  of  hindering 
and  delaying  or  defrauding  defendant's  other  creditors  in  the  col- 
lection of  their  debts,  or  to  put  the  property  out  of  the  reach  of 
his  other  creditors,  then  the  sale  and  conveyance  was  fraudulent, 
and  you  should  so  find,  even  though  you  may  believe  that  at  the 
time  of  the  sale  defendant  was  indebted  to  D.  In  other  words,  gen- 
tlemen, a  conveyance  of  property  that  is  made  by  a  debtor  for  the 
purpose,  and  with  the  intent,  of  hindering  or  delaying  some  of  his 
creditors,  is  fraudulent,  so  far  as  the  debtor  is  concerned,  and  wiU 
authorize  an  attachment  against  him,  even  though  the  debtor,  by 
means  of  such  conveyance,  thereby  pays  some  other  creditor  whom 
he  justly  owes."  ■ 

§  941.     Same — Nonresidence 

The  court  instructs  the  jury  for  plaintiff  that  if  they  believe  from 
the  evidence  that  at  the  time  of  the  suing  out  the  attachment  in 

this  cause  defendant  was  out  of  the  state  of  ,  and  intended 

and  did  remain  out  of  the  state  for  an  indefinite  and  uncertain  pe- 
riod, then  defendant  is  a  nonresident  Avithin  the  meaning  of  the 
law,  although  the  jury  may   believe  from   the   evidence   that   the 

defendant   occasionally   visited   the   state  of   ,    or  intended   at 

some  uncertain  time  in  the  future  to  return  to  and  to  live 

there  permanently.^ 

§  942.     Same — Leaving  state 

The  jury  are  instructed  that,  if  you   find  from  the  evidence  that 
after  the  execution  of  the  conveyances  and  mortgages  which  were 

introduced  in  evidence  in  the  case,  executed  on  the day  of 

'- ,  the   defendant  left  the   state  of  I.   and  went  to  the   state 

of  M.,  and  returned  on  the day  of ,  and  without  mak- 
ing any  public  announcement  as  to  where  he  was  going  and  when 
he  would  return,  this  fact,  standing  alone,  would  not  sustain  the 
charge  of  fraud,  nor  justify  the  writ  of  attachment  in  this  case.^** 

8  Strauss  v.  Abraliams  (C.  C.  E.  D.  lo  island  Coal  Co.  v.  Rehling,  53  N. 
Missouri)  ?,2  F.  .SIO.                                      E.  777,  22  Iiid.  App.  305. 

9  Imperial    Cotton    Oil    Co.    v.    Al- 
len, 35  So.  210,  S3  Miss.  27. 
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§  943.     Burden  of  proof  with  respect  to  grounds  of  attachment 

The  jury  are  instructed  that,  when  one  person  charges  another 
with  having  perpetrated,  or  with  an  intent  to  perpetrate,  a  fraud, 
the  law  requires  the  person  by  whom  the  charge  is  made  to  sub- 
stantiate the  same  by  adequate  proof.  It  accordingly  follows  that 
the  burden  of  proof  in  this  case  is  on  the  plaintiffs;  and  unless 
they  have  proven  some  one  or  more  of  the  grounds  of  attachment 
stated  in  the  affidavit,  by  a  preponderance  of  evidence,  you  must 
find  against  them,  and  in  favor  of  the  defendant.  It  is  not  neces- 
sary that  the  plaintiffs  should  prove  all  the  grounds  of  attachment 
stated  in  the  affidavit  to  entitle  them  to  a  verdict,  but  they  must 
prove  some  one  or  more  of  the  three  grounds  to  warrant  a  verdict 
in  their  favor.-^^ 

§  944.     Property  subject  to  attachment 

The  jury  are  instructed  that,  when  you  come  to  determine  wheth- 
er or  not  retained  actual  possession  of  the  property  attached 

after  the  sale  by  him  to  plaintiff',  if  any  such  sale  you  find  there 
was,  the  law  is  that,  to  retain  actual  possession  of  property  after 
a  sale,  so  as  to  make  the  property  subject  to  the  debts  of  the  seller, 
in  the  absence  of  a  recorded  instrument  of  sale,  the  possession  of 
the  seller  must  be  actual  of  the  same  character  and  kind  as  the 
seller  had  before  the  sale.^^ 

§  945.     Claims  by  third  persons 

The  jury  are  instructed  that  if  you  find  and  believe  from  the  evi- 
dence that  on  the  defendant  was  indebted  to  the  inter- 
pleader,   ,  in  the  sum  of  and  as  evidenced  by  the  note  for 

$ off'ered  in  evidence,  and  that  the  chattel  mortgage  offered 

in  evidence  was  executed  by  said  defendant  and  wife,  and  delivered 
to  said  interpleader  and  accepted  by  him,  for  the  sole  purpose  of 

securing  said  note  for  $ ,  then  your  verdict  will  be  for  the 

interpleader,  }^ 

§  946.  Expenses  of  caring  for  attached  property — Liability  of 
sheriff 
The  jury  are  instructed  that,  even  if  you  believe  from  a  pre- 
ponderance of  the  evidence  that  the  plaintiff  was  in  the  employ  of 
the  owner,  trustee,  or  receiver  of  the  attached  property  during  a 
part  or  all  of  the  time  he  was  in  charge  of  such  property  as  keeper, 
such  employment  does  not  preclude  his  right  to  recover  from  the 

11  Strauss  v.   Abrahams   (C.   C.   E.  is  Lafferty    v.    Hilliker,   81    S.    W. 

D.  Missouri)  32  F.  310.  910,  109  Mo.  App.  56. 

1-  I^eader  v.  Farmers'  Loan  &  Trust 
Co.,  122  N.  W.  833,  144  Iowa,  ISO. 
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defendant  the  reasonable  value  of  his  services  to  the  defendant  as 
keeper,  not  exceeding per  day.^* 

§  947.     Method  of  securing  release  of  attachment 

You  are  instructed  that,  when  an  officer  takes  possession  of 
property  under  a  writ  of  attachment,  the  property  so  attached  may 
be  released  either  by  a  dismissal  of  the  action  or  by  a  discharge  of 
the  attachment  in  the  records  of  the  court  out  of  which  the  writ 
issued,  or  the  same  may  be  released  orally  by  the  statement  of  the 
sheriff,  and  the  sheriff  has  authority  to  release  attached  property 
by  the  agreement  of  the  parties  to  the  suit  out  of  which  the  at- 
tachment issued,  or  the  sheriff  has  authority  to  release  property 
attached,  upon  the  instruction  or  request  from  the  attorney  of  the 
person  or  party  causing  the  property  to  be  attached.-^® 

§  948.     Liability  for  wrongful  attachment. 

Liability  for  wrongful  distress,  see  post,  §  3287. 

Liability  of  sheriff  for  wrongful  attachment,  see  post,  §  4801. 

§  948(1).     Alabama 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  plaintiff  was  not  about  to  remove  permanently  from  the  state 
and  that  he  did  not  intend  to  give  up  his  residence  in  this  state 
and  take  up  a  residence  in  another  state,  then,  although  the  de- 
fendant honestly  believed  that  the  plaintiff  was  about  to  remove 
permanently  from  the  state  and  had  probable  cause  for  such  be- 
liet,  still  he  would  be  liable  to  the  plaintiff,  if  there  was  no  other 
cause  for  attachment.*® 

§  948(2),    Texas 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  grounds  set  otit  in  the  affidavit  for  attachment  were  not 
true,  plaintiff  would  be  entitled  to  the  actual  damages  which  the 
proof  shows  he  may  have  sustained  by  the  attachment.  The  affi- 
davit recites  that  the  plaintiff  had  disposed  of  his  property  for  the 
purpose  of  defrauding  his  creditors,  and  if  you  believe  from  the 
evidence  that  the  plaintiff,  at  and  before  suing  out  the  attachment, 
had  disposed  of  his  property  with  the  intent  to  defraud  his  credi- 
tors, or  if  you  find  that  plaintiff  had  disposed  of  his  property,  and 
the  natural  effect  of  such  disposition  was  to  withdraw  and  place 
the  property  of  plaintiff  beyond  the  reach  of  his  creditors,  then  you 
will  find  for  the  defendant.-^' 

14  Daly  V.  Kelley,  187  P.  1022,  57  ic  Troy  v.  Rogers,  20  So.  999,  li:3^ 
Mont.  306.  Ala.   131. 

1 5  Southwestern  Broom  &  Ware-  it  Blum  v.  Strong,  6  S.  W.  167,  71 
house  Co.  V.  City  Nat.  Bank,  153  P.  Tex.  321. 

204,  52  Old.  422. 


1305  ATTACHMENT  §  949(2) 

The  jury  are  instructed  that  you  will  inquire  into  the  truth  or 
falsity  of  the  affidavit  made  for  attachment,  and  if  it  be  true  that 
at  the  time  such  affidavit  was  made  the  defendants  were  aljout  to 
convert  their  property,  or  part  thereof,  into  money  for  the  purpose 
of  placing^  it  beyond  the  reach  of  their  creditors,  then  the  defend- 
ants are  not  entitled  to  any  actual  damages  against  the  plaintiffs 
and  the  sureties  on  their  attachment  bond ;  but  if  you  should  be- 
lieve from  the  evidence  that  the  defendants  were  not  about  to  con- 
vert their  property,  or  a  part  thereof,  into  money  for  the  purpose 
of  placing  it  beyond  the  reach  of  their  creditors,  then  such  at- 
tachment was  wrongfully  sued  out,  and  you  will  find  for  defend- 
ants.^^ 

§  949.     Damages  for  wrongful  attachment 
§  949(1).     Alabama 

The  court  charges  the  jury  that  if  they  believe  from  the  evidence 
that  plaintiff  was  not  about  to  fraudulently  dispose  of  his  prop- 
erty, and  that  no  ground  existed  for  the  issuance  of  the  attach- 
ment, then  defendants  would  be  liable  for  all  actual  damages  that 
the  evidence  shows  you  the  plaintiff  has  suffered.^® 

The  court  charges  the  jury  that  the  elements  of  actual  damages, 
as  claimed  in  this  case,  are  damages  to  the  goods,  attorney's  fee  in 
attachment  suit  and  in  contest  of  exemptions,  and  in  loss  of  credit 
and  business,  and  they  must  look  to  the  evidence  for  the  amount 
of  these  damages.^" 

§  949(2).    Michigan 

You  are  instructed  that  in  no  event  can  you  find  damages  in  this 

case  in  favcr  of  the  defendant  for  more  than  $ .     In  other 

words,  you  cannot,  as  in  an  ordinary  action  where  there  is  an  off- 
set in  assumpsit,  give  judgment  for  the  balance  v/hich  you  find  in 
excess  is  due  to  the  defendant,  or  in  case  of  what  we  call  recoup- 
ment, but  you  can  only  take   into  consideration  the  damages  up  to 

the  amount  of  the  present  claim  of  the  plaintiff  in  this  case  $ , 

and  you  have  nothing  to  do  with  the  balance.  And  your  verdict 
in  that  case  would  be  no  cause  for  action,  if  you  should  so  find.^^ 

If  you  are  satisfied,  gentlemen  of  the  jury,  frorri  the  prepon- 
derance of  evidence  in  this  case,  that  the  defendant  is  entitled  to 
recover  damages  because  of  this  attachment  having  been  improp- 
erly issued  and  levied  upon  his  property,  then   I  give  you  as  a 

18  Blum  V.  Davis.  .56  Tox.  428.  20  w.  F.  Vandiver  &  Co.  v.  Waller, 

18  W.  F.  Vandiver  &  Co.  v.  Waller,       30  So.  1,36,  143  Ala.  411. 
39  So.  136,  143  Ala.  411.  21  Brov^^n  v.  Spiegel,  133  N.  W.  618, 

167  Mich.  645. 
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measure  of  damages,  as  follows :  The  defendant  is  to  be  allowed 
his  actual  damages  arising  from  such  attachment,  and  for  that  rea- 
son I  have  already  said  to  you  that  I  withdraw  from  your  consid- 
eration any  alleged  loss  on  account  of  his  being  unable  to  sell 
this  real  estate.  It  is  too  uncertain,  in  view  of  all  the  testimony  in 
the  case — in  view  of  the  fact  that  you  cannot  compel  any  man  to 
carry  out  a  trade  in  real  estate  unless  you  have  it  in  writing,  and 
there  is  no  evidence  here  of  any  of  those  alleged  arrangements  be- 
ing in  writing,  so  that  defendant  could  not  compel  the  other  par- 
ties to  have  carried  them  out.  He  is  entitled  to  recover  actual 
damages  to  the  potatoes  levied  upon  under  the  attachment,  and,  as 

you  have  heard,  he  claims bushels  were  a  total  loss,  at 

cents  per  bushel,  and  also  for  the  depreciation  of  the  bush- 
els at cents  a  bushel,  according  to  his  evidence.     Of  course 

it  devolves  upon  him  to  establish  the  damage,  if  you  are  satisfied  he 
is  entitled  to  recover,  by  a  preponderance  of  evidence,  as  well  as 
the  other  facts  necessary  to  his  recovery.  If  you  find  the  facts 
claimed  established  by  him  by  a  preponderance  of  the  evidence  un- 
der the  instructions  I  have  already  given  you,  then  I  instruct  he  is 
to  be  awarded  such  actual  damages  as  you  find  he  has  suffered  in 
that  regard,  as  a  direct  and  proximate  result  of  such  levy  under  said 
attachment.'- 

1  instruct  you  that  the  defendant  is  only  entitled,  in  case  he  is 
entitled  to  recover,  to  such  damages  as  is  shown  by  the  evidence 
to  have  proceeded  directly  from  the  levy  of  such  attachment,  but 
not  such  as  may  have  arisen  from  the  acts  of  the  defendant  him- 
self. If  you  find  that  the  defendant  placed  these  potatoes  in  ques- 
tion in  storage  with  the  purpose  of  retaining  them  for  a  very  much 
advantageous  market,  or  for  a  rise  in  price,  and  was  not  prevented 
by  reason  of  the  attachment  from  disposing  of  them  at  a  time  when 
he  could  have  disposed  of  them  to  the  best  advantage,  then  he  is 
not  entitled  to  offset  that  claim.'*^ 

§  949(3).     Missouri 

The  court  instructs  you,  the  jury,  that  if  you  find  for  the  rela- 
tor,    ,   trustee,    under    the    evidence    and    instructions    of   the 

court,  you  should  then  assess  his  damages  at  such  sum  as  you  be- 
lieve, from  the  evidence,  was  the  reasonable  market  value,  on 
,  in  the  city  of  ,  of  the  goods  seized  under  the  at- 
tachment in  question  and  covered  by  the  indemnifying  bond  read 
in  evidence,  and  to  which  value  so  found  allow  interest  at  the  rate 

2  2  Brown  v.  Spiegel,  1.33  N.  W.  618,  23  Brown  v.  Spiegel,  133  N.  W.  CIS, 
167  Mich.  645.                                                  167  Mich.  64.5. 
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of per  cent,  per  annmii  from  ,  to  the  date  of  your  ver- 
dict.    In  other   words,   the   reasonable   market  vakie  of  said  goods 

in on ,  with  interest  thereon  at  the  rate  of per 

cent,  per  annum  from  that  date  to  the  day  of  your  verdict,  is  the 
damage  relator  is  entitled  to  recover,  if  you  find  in  his  favor.'* 

§  949(4).    Montana 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendants  in  instituting  the  action  and  suing  out 
the  attachment  and  levying  on  the  property  mentioned  and  de- 
scribed in  the  complaint,  or  in  holding  the  same  after  demand,  were 
not  moved  to  so  do  by  malicious  or  oppressive  motives,  then  all 
that  the  plaintiff  can  recover  in  this  action  is  such  damage  as  you 
may  believe  from  all  the  evidence  in  the  case  will  compensate 
plaintitT  for  the  loss  that  he  sustained,  which  is  the  reasonable  mar- 
ket value  of  the  property  taken  and  such  actual  expense  as  you 
may  believe  the  plaintiff  to  have  incurred  in  pursuing  and  trying 
to  regain  possession  of  the  property  up  to  the  time  of  the  institu- 
tion of  this  action."^ 

§  950.     Same — Exemplary  damages 

The  court  charges  the  jury  that  if  they  believe  from  the  evidence 
that  the  suing  out  of  the  attachment  was  wrongful,  as  has  been 
defined  by  the  court,  and  that  the  attachment  was  issued  without 
probable  cause,  punitive  as  well  as  actual  damages  can  be  recov- 
ered, though  the  attachment  is  sued  out  by  an  agent,  if  the  prin- 
cipal, with  full  knowledge,  ratified  the  act  of  the  agent.-^ 

24  state  ex  rel.  Grimm  v.  Manhat-  25  Shandy  v.  McDonald,  100  P.  203, 

tan   Rubber  Mfg.  Co.,  50  S.  W.  321,      38  Mont.  393. 

149  Mo.   181.  2  6  w.  F.  Vandiver  &  Co.  v.  Waller. 

S9  So.  136,  143  Ala.  411. 
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A.    When  Relation  Exists 

§  9.51.     Employment  on  behalf  of  undisclosed  principal 

You  are  instructed  that  if  you  find  from  the  evidence  in  this  case 
that  the  defendants,  as  attorneys,  were  employed  by  to  as- 
sist him  in  negotiating  a  purchase  of  the  land  named  in  the  com- 
plaint, and  to  look  up  and  pass  upon  the  title  thereto,  and  that  at 
the  time  the  defendants  were  so  emplo3''ed,  and  performed  the 
work  of  looking  up  the  title  to  said  land,  they  had  no  knowledge 

or  information  that  said  was  acting  as  the  agent  of  the 

plaintifi',  then  I  instruct  you  that  the  relation  of  attorney  and  client 
did  not  exist  as  between  the  plaintiff  and  these  defendants,  or 
either  of  them,  in  connection  with  such  employment,  and  your  ver- 
dict should  be  for  the  defendants.^ 

§  952.     Estoppel  to  deny  existence  of  relation 

The  jury  are  instructed  that,  the  defendant  having  received  and 
receipted  for  the  money  due  upon  the  judgment  recovered  in  the 
suit  instituted  by  the  plaintiff  the  defendant  is  estopped  to  deny 
that  the  relation  of  attorney  and  client  existed  between  himself  and 
the  plaintiff,  that  by  so  doing  he  ratified  the  act  of  the  plaintiff  in 
bringing  suit  and  prosecuting  it  in  the  name  of  defendant,  and  the 
latter  is  liable  to  pay  for  those  services  what  they  are  reasonably 
worth.^ 

B.    Incidents  of  Relation 

§  953.     Effect  on  client  of  representations  of  attorney 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 

was  the  attorney  or  agent  for  the  plaintiffs  in  these  cases, 

then  and  in  that  event  the  plaintiffs  will  be  bound  by  all  the  state- 

1  Currey  v.  Butcher,  61  P.  6r51,  37  2  Lindner  v.  Hine,  48  N.  W.  43,  84 

Or.   380.  Mich.  511. 
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meats  made  by  said  at  the  time  that  said  B.,  signed  said 

obligations.'^ 

§  954.     Power  to  compromise  claims 

You  are  instructed  that  an  attorney  having  a  claim  for  collec- 
tion, in  the  absence  of  special  authority,  could  not  accept  as  pay- 
ment a  less  amount  than  the  whole  sum  due.* 

You  are  instructed  that,  if  such  attorneys  were  employed  by 
plaintiff  to  prosecute  the  claim  sued  upon,  and  she  gave  them  full 
authority  to  act  according  to  their  best  judgment,  and  to  settle  and 
compromise  the  claim  for  a  less  sum  than  that  stated  in  the  policy, 
she  would  be  bound  by  any  settlement  made  by  them.^ 

§  955.     Power  to  compromise  litigation 
§  955(1).     Indiana 

In  regard  to  the  compromise  effected  by  plaintifif  with  , 

I  instruct  you  as  follows :  It  is  the  duty  of  an  attorney,  when  prac- 
ticable, and  as  promptly  as  practicable,  to  advise  his  client  of  all 
the  material  facts  and  legal  bearings  which  may  affect  his  client's 
interest  in  a  pending  litigation,  and  he  should  not  undertake,  with- 
out having  done  so,  or  without  authority  from  his  client,  to  com. 
promise  such  litigation,  and  if  he  does,  he  will  be  held  to  his  client 
for  damages,  if  any,  resulting  to  him  thereby.  But  if  there  is  such 
an  emergency  as  requires  the  attorney  to  act  promptly  and  before 
he  can  advise  with  his  client,  and  the  attorney,  acting  in  good 
faith,  with  reasonable  care  and  skill,  compromises  such  litigation, 
he  will  not  be  held  liable  to  his  client,  although  it  may  turn  out 
afterwards  that  the  compromise  was  not  the  best  that  could  have 
been  made,  or  that  the  client  would  have  fared  better  without  any 
compromise  at  all.  Applying  these  legal  principles  to  the  present 
case,  it  will  be  for  you  to  say  whether  the  defendant  is  entitled  to 
anything,  and,  if  so,  how  much,  on  account  of  the  compromise 
with .® 

§  955(2).    New  York 

The  jury  are  instructed  that  Mr.  ,  the  attorney  of  record 

of  the  plaintiff,  had  no  power  to  compromise  the  judgment  ob- 
tained by  plaintiff,  or  to  release  the  defendant  without  payment, 
unless  authority  so  to  do  was  expressly  conferred  by  the  plaintiff.'' 

3  Beal-Doyle  Dry  Goods  Co.  v.  Bar-  e  Union    Mutual    Life    Ins.    Co.    v. 

ton,  97  S.  W.  58,  80  Ark.  326.  Buchanan.  100  Ind.  63. 

■i  Martin  v.  Capital  Ins.  Co.,  52  N.  t  Mandeville  v.  Reynolds,  68  N.  Y. 

W.  .534,  85  Iowa,  643.  528. 

■'••  INIartin  v.  Capital  Ins.  Co.,  52  N. 
W.  534,  85  Iowa,  643. 
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§  956.     Ratification  of  unauthorized  compromise 
§  956(1).     Missouri 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that  pkiintiff,  on  and  after  the  day  of ,  held  a  cause 

of  action  against  defendant  for  loss  of  services  and  society  of  his 
wife, ,  and  the  expense  of  medical  services,  nursing  and  med- 
icines, all  caused  by  an  injury  to  said  wife,  on  one  of  defendant's. 

cars,  in  the  city  of ,  on  or  about  the  day  of  ; 

that  on  or  about  the day  of ■  plaintiff  executed  the  writ- 
ten power  of  attorney,  shown  in  evidence,  whereby  he  employed  one 
S.  to  assert  and  collect  such  claim  against  defendant,  and  such 
power  of  attorney  was  shown  to  the  defendant  before  the  pay- 
ment of  the  sum  of  $ ,  hereinafter  mentioned ;    that  on  the 

day  of ,  defendant  and  said  S.  compromised  all  claims 

theretofore  held  by  plaintiff  against  defendant  for  and  in  considera- 
tion of  the  cash  sum  of  $ then  and  there  paid  by  defendant 

to  said  S.  as  attorney  of  plaintiff,  receiving  in  return  for  such  pay-- 
ment  the  written  release  of  said  date  read  in  evidence ;    that  on 

said  day  said  S.  remitted  his  check  for  $ ,  being  three-fourths 

of  the  sum  so  received  by  him,  to  the  plaintiff,  and  retained  one- 
fourth  of  said  $ as  his  compensation  by  virtue  of  said  writ- 
ten   power    of    attorney ;     that    plaintiff    received    said    check    of 

S on  the  day  of  ,  and  on  said  day  cashed  the 

same,  and  commingled  the  proceeds  thereof  with  his  own  funds,, 
and  so  kept  them  commingled  until  immediately  prior  to  the  in- 
stitution of  this  suit,  to  wit,  about  the day  of ,  with- 
out protest  or  notice  of  disaffirmance  to  defendant ;    that  said  S. 

has  now  left  the  city  of  ;    that  his  present  whereabouts  are 

imknown,  and  that  he  left  no  property  or  assets  in  this  state  or 
city;  and  that  plaintiff,  upon  being  informed  of  such  settlement  by 
his  attorney,  did  not  repudiate  or  disavow  such  action  of  his  attor- 
ney within  a  reasonable  time,  then  you  will  be  justified  in  inferring 
that  by  his  failure  to  so  disaffirm  plaintiff  has  ratified  such  act  of 
the  attorney,  and  is  now  bound  thereby.* 

§  956(2).    Nebraska 

The  jury  are  instructed  that,  if  you  believe  from  the  evidenre 
that  Mr.  ,  as  attorney  for  the  plaintiff,  settled  and  compro- 
mised the  claim  mentioned  in  the  evidence,  which  plaintiff  held 

against  ,  and  that  the  money  received  by  said  attorney  as 

a  result  of  such  settlement  was  paid  to  plaintiff,  and  that  the  lat- 
ter never  made   any  objection   to   the  settlement  until   almost   a 

8  Babcoek  v.  United  Rys.  Co.,  138  S.  W.  53,  158  Mo.  App.  275. 
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month  after  he  had  received  the  money,  and  that  he  never  returned 
or  offered  to  return  it,  then  you  will  be  warranted  in  inferring  that 
plaintiff  ratified  the  act  of  the  attorney  in  making  such  settlement.® 

C.    Liability  of  Attorney  to  Client 

§  957.     Liability  for  giving  improper  advice 

The  jury  are  instructed  that  if  you  believe  from  the  evidence 

that  Mi*. paid  the  sum  of  money  mentioned  in  the  evidence, 

and  signed  the  release  given  in  evidence,  for  the  purpose  of  reliev- 
ing his  son-in-law  from  prosecution,  and  also  to  relieve  himself 
from  worry  and  trouble,  and  not  by  reason  of  any  advice  given 
him  by  defendant,  the  plaintiff  cannot  recover  in  this  action.^" 

§  958.     Liability  for  failure  to  defend  suit 

The  jury  are  instructed  that  you  must  be  satisfied  that  the  de- 
fendant was  employed  to  defend  the  suit  mentioned  in  the  evidence, 
and  "that  he  was  informed  what  the  defense  was,  before  you  can 
hold  him  answerable  for  failure  to  make  the  defense.^^ 

§  959.     Duty  of  attorney  as  to  moneys  collected  for  client 

Tn  regard  to  the  land,  I  instruct  you  that  it  is  the  duty 

of  the  attorney,  as  soon  as  he  reasonably  can,  after  collecting  mon- 
ey for  his  client,  to  report  the  fact  to  such  client,  to  keep  such  col- 
lections unmixed  with  his  own  money,  and,  within  a  reasonable 
time  after  such  collection,  to  remit  the  amount  collected,  less  his 
fees,  to  his  client,  unless  he  receives  instructions  to  the  contrary. 
He  has  a  right,  however,  to  apply  such  collection,  not  only  upon 
the  fees  due  him  for  making  the  same,  but  also  upon  whatever 
fees  may  then  be  due  him  for  professional  services  from  such  client, 
and  therefore  he  is  not  bound  to  remit  anything,  if  such  client  is 
indebted  to  him,  for  fees  due  him  for  such  professional  services,  in 
an  amount  greater  than  the  amount  of  such  collection.^^ 

§  960.     Liability  for  interest  on  moneys  collected 

The  court  instructs  the  jury  that  the  defendant  is  entitled  to  re- 
ceive interest  on  any  money  collected  by  the  said  plaintiff  for  the 
said  defendant,  and  if  they  believe  from  the  evidence  that  the  said 
plaintiff  has  received  any  amounts  due  the  defendant  from  other 
parties,  and  has  not  paid  the  same  over  to  the  said  defendant,  then 
the  said  defendant  is  entitled  to  interest  upon  said  amounts,  when- 

9  Fenimore  v.  White,  111  N.  W.  204,  n  Grayson  v.  Wilkinson,  5  Smedes 
78  Neb.  520.                                                      &  M.   (Miss.)  268. 

10  Cochrane  v.  Little,  18  A.  698,  12  The  Union  Mutual  Life  Ins.  Co. 
71   Md.  323.                                                   V.  Buchanan,  100  Ind.  63. 
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ever  they  believe  that  said  defendant  is  entitled  to  recover  the 
principal  accounts  upon  which  such  interest  is  claimed.*^ 

D.    Liability  of  Cuent  for  Breach  of  Contract 

§  961.     Validity  of  contract  of  retainer 

You  are  instructed  that  attorneys,  in  dealing  with  their  clients, 
are  required  to  exercise  the  highest  order  of  good  faith  and  to 
disclose  to  them  all  information  in  their  possession  as  to  the  ma- 
terial facts  of  the  case  which  would  or  might  influence  the  client 
in  entering  into  or  refusing  to  execute  the  contract." 

§  962.     Revocation  of  retainer 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  defendant  contracted  with  the  plaintiff,  as  an  attorney  at 

law,  to  pay  him  per  cent,  of  her  interest  in  the  estate  of 

,  in  case  he  should  establish  her  right  thereto,  and  recover 

same  for  her,  and,  by  power  of  attorney,  constituted  and  appointed 
plaintiff  her  agent  and  attorney  to  procure  such  interest,  and  also 

agreed  to  pay  him  $ for  his  services  in  making  search  for 

defendant  and  proving  her  identity  and  establishing  her  to  be  an 
heir  of  deceased,  and  also  promised  to  reimburse  plaintiff  for  all 
sums  expended  by  him  in  finding  her  and  all  sums  expended  in  her 
interest,  and  if  the  jury  further  believe  from  the  evidence  that  the 
plaintiff  did  make  such  search,  locate  and  develop  defendant  to  be 
the  daughter  and  heir  of  the  deceased,  and  entitled  to  share  in  her 
estate,  and  if  then  the  plaintiff  while  he  was  taking  all  necessary 
steps  in  her  behalf  towards  a  recovery  of  her  interest  in  said  estate 
was  prevented  by  defendant  from  doing  so  by  revoking  his  em- 
ployment as  such  attorney,  then  plaintiff  is  entitled  to  a  verdict 
in  his  favor  for  all  sums  expended  by  him  and  which  she  agreed 

to  repay,  and  also  the  sum  of  $ for  his  services  in  making 

seaich  for  defendant  and  showing  her  to  be  an  heir  of  deceased, 
and  is  also  entitled  to  recover  damages  for  a  breach  of  his  contract 
of  employment  in  any  sum  which  the  jury  may  feel  warranted 

from    the  evidence  in   awarding  to  him,   not   exceeding  ^5 . 

And  in  arriving  at  such  verdict  the  jury  may  take  into  considera- 
tion the  value  of  the  estate  of  deceased,  as  it  may  have  been  proven 
in  evidence.^^ 

13  Carpenter  v.  Smithey,  88  S.  E.  is  Weil  v.  Finerau,  93  S.  W.  568,  78 
321,  lis  Ya.  533.                                            Ark.  87. 

14  Weil  V.  Fineran,  93  S.  W.  568,  78 
Ark.  87. 
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You  are  instructed  that,  if  you  find  from  a  preponderance  of 
the  evidence  that  defendant  did  enter  into  a  contract  with  plaintiiif 
to  pay  him  the  sums  of  money  expended  by  him  in  finding  her,  and 

a  $ fee  for  his  services  in  that  connection,  and  the  further 

sum  of per  cent,  of  any  share  of  her  mother's  estate  which 

he  inight  recover  for  her,  and  if  you  further  find  that  said  contract 
was  made  in  good  faith,  and  not  procured  by  fraud,  misrepresen- 
tation, or  conceahnent  of  material  facts  on  the  part  of  the  plain- 
tifl:,  and  that  afterwards  the  defendant  revoked  the  power  of  at- 
torney executed  by  her  to  plaintiff,  then  it  is  for  you  to  say  wheth- 
er such  revocation  was  intended  by  her  and  understood  by  him  as 
dismissing  him  from  the  case,  and  denying  him  the  right  to  pro- 
ceed and  carry  out  his  part  of  the  contract;  if  you  should  find  that 
it  was  so  intended  and  so  understood  by  both  parties,  then  you 
should  find  for  plaintiff  such  sum  in  damages  as  you  believe  he  is 
entitled  to  recover  under  the  other  instructions  given  herein.^^ 

§  963.     Burden  of  proof 

You  are  instru9ted  that  the  burden  is  on  the  plaintiff  to  show  by 
a  preponderance  of  the  evidence  that  the  defendant  entered  into 
the  contract  with  him  on  which  this  action  is  based  and  for  the 
breach  of  v^^hich  he  asks  for  damages.-^' 

You  are  instructed  that,  if  you  find  that  the  agreement  about 
which  plaintiff  testified  was  voluntarily  entered  into  by  the  defend- 
ant, then  the  burden  of  showing  that  her  consent  to  the  same  was 
procured  by  misrepresentation  or  concealment  of  material  facts 
amounting  to  a  fraud  is  upon  the  defendant.^* 

§  964.     Damages 

The  court  instructs  the  jury,  if  they  believe  from  the  evidence 
that  the  plaintiff  is  entitled  to  recover,  the  measure  of  damages  is 
the  amount  of  money  he  would  have  received  had  he  been  allowed 
to  complete  the  performance  of  his  contract,  less  the  value  of  such 
services  as  he  would  have  been  required  to  render,  and  also  de- 
ducting any  expense  which  he  would  have  been  compelled  to  incur 
in  carrying  out  the  contract  on  his  part.^^ 

16  Weil  V.  Fineran,  93  S.  W.  568,  78  is  Weil  v.  Fineran,  93  S.  W.  568,  78 
Ark.  87.  Ark.  87. 

17  Weil  V.  Fineran,  93  S.  W.  568,  78  i9  Weil  v.  Fineran,  93  S.  W.  568,  78 
Ark.  87.  Ark.   87. 
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E.    Compensation  and  Lien  of  Attorney 

§  965.     Contract  of  employment  as  basis  of  claim 
§  965(1).     Alabama 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
both  G.  and  the  land  company  were  interested  in  the  property  in- 
volved in  the  litigation  of  G.  v.  B.,  and  that  G.  individually  em- 
ployed plaintiffs  to  press  an  interpretation  of  the  contract  involved 
in  said  suit  favorable  to  the  interest  of  said  G.  and  said  land  com- 
pany, and  that  plaintiff's  were  not  at  the  same  time  employed  by 
said  land  company  in  said  cause,  then  this  was  G.'s  individual  act, 
— G.'s  individual  contract, — and  the  land  company  would  not  be 
liable  to  plaintiffs  therefor.^" 

You  are  instructed  that,  however  valuable  the  services  of  plain- 
tiffs, for  which  this  suit  is  instituted,  may  have  been  to  the  land 
company,  yet  plaintiffs  cannot  recover  of  said  land  company  unless 
they  were  employed  by  it  in  the  suit  in  which  such  services  were 

rendered.    The  law  is  that  when was  employed  as  attorney, 

and  entered  upon  his  employment,  in  the  case  of  G.  v.  B.,  his  duty 
was  a  vigilant  prosecution  of  the  rights  of  G.  in  the  litigation.^^ 

§  965(2).    Indiana 

You  are  instructed  that,  if  some  of  the  defendants  employed  the 
plaintiff"  by  a  contract,  express  or  implied,  and  some  of  them  did 
not  employ  the  plaintiff  by  a  contract,  express  or  implied,  and  did 
not  afterwards  accept  or  enjoy  the  fruits  and  benefits  of  his  serv- 
ices, if  such  services  were  rendered  by  the  plaintiff,  then,  as  to 
such  defendants  who  did  not  so  employ  the  plaintiff,  and  who  did 
not  accept  and  enjoy  the  fruits  of  such  services,  the  jury  should 
find  for  such  defendants,  even  although  the  plaintiff  should  be  en- 
titled to  recover  against  others.^' 

You  are  instructed  that,  although  the  jury  may  not  be  satis- 
fied that  some  of  the  defendants  united  with  the  other  defendants 
in  the  employment  of  the  plaintiff  in  the  first  instance,  yet,  if  the 
jury  should  find  that  such,  with  knowledge  that  the  plaintiff  had 
effected  a  compromise  of  the  suits  against  them  and  others,  ac- 
cepted, acted  upon,  and  enjoyed  the  fruits  of  such  compromise, 
they  must  be  held  liable  with  the  others  for  whatever  fee,  if  any, 
may  be  due  the  plaintiff.^^ 

2  0  Humes    v.    Decatur    Land    Im-  provement  &  Furnace  Co.,  13  So.  368, 

provement  &  Furnace  Co.,  13  So.  368,  98  Ala.  461. 

98  Ala.  461.  22  Hauss  v.  Niblack,  80  Ind.  407. 

21  Humes    V.    Decatur    Land    Im-  23  Hauss  v.  Niblack,  80  Ind.  407. 
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§  965(3).     Missouri 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  defendant  did  not  employ  plaintiff  as  a  lawyer  to  perform 
the  alleged  services  in  question,  then  plaintiff  cannot  recover,  and 
your  verdict  must  be  for  defendant.'** 

§  966.     Performance  of  contract  by  attorney 

You  are  instnjicted  that,  in  order  to  entitle  the  plaintiffs  to  re- 
cover in  this  action,  they  must  have  completely  performed  the 
services  agreed  by  them  to  be  performed ;  and,  if  you  find  from 
the  evidence  the  plaintiff's  failed  in  any  substantial  particular  to 
perform  their  contract  of  employment,  your  verdict  should  be  for 
the  defendants.  They  must  have  completely  performed  the  serv- 
ices. Of  course,  whenever  people  settle  the  litigation,  then  there 
is  nothing  to  perform.     There  was  nothing  to  do  after  this  matter 

was  settled  by  the  agreement  of  .     That  ended  the  whole 

litigation.-^ 

You  are  instructed  that,  if  the  plaintiffs  did  conduct  all  the  liti- 
gation that  was  conducted  for  the  purpose  of  accomplishing  the 
end  contemplated  by  the  parties,  then  they  are  entitled  to  recover. 
If  they  failed  to  conduct,  that  is,  to  appear  in  and  argue  and  present 
any  cases  that  were  presented  or  conducted  or  argued,  then  they 
have  failed  in  their  contract.  It  was  not  necessary  that  either 
or should  appear  personally ;  but  they  were  to  con- 
duct, either  by  themselves,  or  persons  employed  by  them,  what- 
ever litigation  was  necessary.  Now  if  they  did,  by  themselves,  or 
by  other  persons  employed  by  them,  conduct,  appear  in,  and  argue 
all  the  litigation  that  was  conducted,  argued,  or  tried,  then  they 
have  fulfilled  their  contract.  That  is  the  matter  to  be  determined, 
not  whether  the  litigation  was  settled,  not  whether  the  parties 
came  to  an  agreement,  but  did  these  gentlemen  fulfill  their  obliga- 
tions?    And  you  will  determine  that  by  what  they  did.^® 

§  967.     Beneficial  character  of  services  of  attorney 

The  jury  are  instructed  that  the  mere  fact,  if  it  be  a  fact,  that 

the  litigation  between  defendant  and did  not  result  to  such 

advantage  to  defendant  as  he  may  have  hoped  it  might,  does  not 
preclude  the  right  of  plaintiff  to  recover  in  this  action.  If  defend- 
ant employed  plaintiff  to  prosecute  that  suit,  and  if  plaintiff'  hon- 
estly and  faithfully  discharged  his  duties  in  that  behalf,  he  is  en- 

2  4  Warder  v.  Seitz,  57   S.  W.  537,  20.  Snow  v.  Beard,  162  P.    25S,  82 

157  Mo.  140.  Or.  518. 

2  5  Snow  V.  Beard,  162  P.  258,  82  Or. 

518. 
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titled  to  be  paid  for  his  services,  if  he  has  not  been  paid,  although 
the  litigation  terminated  to  the  dissatisfaction  and  detriment  of 
defendant.^' 

§  968.     Effect  of  representations  by  attorney  that  expense  of  serv- 
ices will  not  exceed  specified  sum 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the 
evidence  that,  at  the  time  the  plaintiff  was  employed  by  P.,  the 

supervisor  of  the  town  of ,  to  attend  to  the suit,  said 

P.  asked  said  plaintiff  what  the  expense  of  his  (said  plaintiff's) 
services  in  said  suit  would  be,  and  that  said  plaintiff  told  said  P. 
that  he  thought  said  expense  would  not  be  more  than  dol- 
lars, and  that  said  plaintiff  made  such  statement  with  the  purpose 
and  the  intention  that  said  P.  should  rely  upon  said  statement,  and 
employ  him  (said  plaintiff)  in  reliance  thereupon ;  that  said  P. 
did  rely  upon  said  statement,  and  employ  said  plaintiff  in  reliance 
thereupon — then  and  in  such  case  said  plaintiff  cannot  recover 
more  than  said  sum  of dollars  for  his  services  in  said  suit.^* 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the 
evidence  that  the  conversation  between  the  plaintiff  and  P.,  the 

supervisor  of  the  town  of ,  at  the  time  of  the  employment  of 

said  plaintiff',  was  of  such  a  character  that  what  was  said  by  said 
plaintiff  was  calculated  and  intended  by  said  plaintiff  to  assure  said 
P.  that  the  charges  or  compensation  of  said  plaintiff  for  the  serv- 
ices for  which  he  was  then  employed  would  not  exceed dol- 
lars, and  that  said  P.  relied  upon  such  assurance,  and  in  reliance 
thereon  employed  said  plaintiff,  then  and  in  such  case  the  jury 
must  find  that  it  was  agreed  between  said  plaintiff  and  said  P. 
that  the  compensation  of  said  plaintiff  for  the  services  for  which 

he  was  then  employed  should  not  exceed  dollars,  and  the 

compensation  of  said  plaintiff  for  such  services  cannot  be  esti- 
mated by  the  jury  at  a  greater  amount  than  dollars.^® 

§  969.     Compensation  for  services  other  than  legal 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  plaintiff  performed  any  services  for  the  defendant  in  and  about 

the  estate  of  his  brother, ,  deceased,  but  that  such  services 

were  hot  legal  services,  but  were  business  transactions  only,  then 
you  will  not  be  warranted  in  considering  the  expert  testimony  ad- 
duced on  the  trial  in  this  case  tending  to  show  the  value  of  legal 
services  as  such.^" 

2  7  Blizzard    v.    Applegate,    77   Ind.  20  Town  of  Bruce  v.  Dickey,  6  N.  E. 

516.  435,  116  111.  527. 

2  8  Town  of  Bruce  v.  Dickey,  6  N.  so  Warder  v.   Seitz,  57  S.  W.  537, 

E.  435,   116  111.  527.  157  Mo.  140. 
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§  970.     Compensation  for  services  rendered  other  attorneys 

You  are  instructed  that,  if  you,  the  jury,  do  not  lind  that  the 

firm  of  B.  &  E.,  or  that ,  for  said  firm,  told that  they 

would  take  the  two notes  for  collection  for  a  fee  of 

per  cent.,  and  you  do  not  believe  that  plaintiff  and  the  said  B.  & 
E.  had  a  contract  for  an  equal  division  of  the  amount  collected  on 
said  notes,  then  I  instruct  you  that  under  the  law  the  said  B.  &  E. 
will  be  entitled  to  receive  a  reasonable  compensation  for  their  serv- 
ices rendered  plaintiff  for  the  collection  of  the  entire  amount,  col- 
lected and  uncollected,  against  ,  as  appears  from  the  evi- 
dence before  you,  and  no  more;  and  if  the  sums  already  collected 
and  appropriated  by  them  exceed  such  reasonable  compensation, 
then  plaintiff  will  be  entitled  to  a  verdict  against  the  said  B.  &  E. 
for  such  sums  as  were  so  collected  and  appropriated  in  excess  of 
such  reasonable  compensation,  together  with  interest,  etc.^^ 

§  971.     Fee  contingent  on  result  of  litigation 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendant  employed  the  plaintiff  as  his  attorney  at 
law,  to  conduct  on  his  behalf  the  litigation  between  the  defendant 
and  the  C.  Company  with  respect  to  the  timber  and  railroad  rights 
claimed  by  such  company  upon  the  tract  of  land  known  as  the 

farm,  and  that  the  defendant  agreed  to  pay  the  plaintiff  as 

a  fee  contingent  upon  the  result  of  said  litigation,  one-half  of  the 

difference  between  the  sum  of  $ and  whatever  sum  might 

be  realized  by  the  defendant,  on  a  subsequent  sale  of  the  said  land, 

in  excess  of  the  said  sum  of  $ ,  or  one-half  of  the  pecuniary 

value  of  such  benefits  as  might  accrue  to  the  defendant  as  a  result 

of  said  litigation,  in  excess  of  the  said  sum  of  $ ,  and  that  as 

a  result  of  said  litigation,  such  company  was  required  by  the  court 

of  last  resort  of  to  remove  said  timber  within  one  year 

from  the  date  of  the  certification  of  its  decree  to  this  court,  and 

thereafter  the  said  defendant  sold  the  said   land  for  $ to 

,  then  in  a  settlement  of  the  accounts  between  the  plaintiff 

and  defendant,  the  defendant  is  chargeable  with  the  fee  of  $- 


charged  by  the  plaintiff  in  his  account  against  the  defendant.^^ 

The  court  further  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  litigation  between  the  C.  Company  and  the 

said  defendant  grew  out  of  controversies  over  the  farm  or 

the   timber  thereon,  and  that   the   said  plaintiff  entered   into   an 
agreement  whereby  he  was  to  prosecute  and  defend  the  said  liti- 

31  Britt  V.  Burghart,  41  S.  W.  389,  3  2  Carpeuter  v.   Smithey,   88   S.  E. 

16  Tex.  Civ.  App.  78.  321,  118  Va.  533. 


1319  ATTORNEY  AXD   CLIENT  §  972 

gation  between  such  company  and  the  said  defendant,  for  one-half 
of  the  timber  on  the  said  farm,  and  that  defendant  did  not  recover 
the  said  timber  by  virtue  of  said  litigation  with  such  company,  then 
the  said  plaintiff  is  not  entitled  to  recover  any  fee  for  said  service, 

and  they  should  find  for  the  defendant  as  to  the  fee  of  $ 

charged  in  his  account  for  said  services.^^ 

§  972.     Agreement  to  pay  certain  per  cent,  of  funds  realized 

The  court  instructs  you  that  the  language  used  in  this  contract, 
upon  which  plaintiff  seeks  to  recover,  is,  namely  that,  "The  party 
of  the  second  part  does  hereby  agree  and  promise  to  pay  to  the 
party  of  the  first  part,  out  of  the  moneys  and  property  which  may 
come  to  her  out  of  said  estate,  unconditionally  and  directly,"  and 
the  court  charges  you  that  if  you  find  from  a  preponderance  of  the 
evidence  in  the  case  that  she  in  the  suit  brought  by  her  in  the  fed- 
eral court  in  the  state  of  against  her  mother  and  uncle, 

,  prior  to  the  commencement  of  this  action,  that  is,  prior  to 

,  caused  moneys  and  property  from  the  estate  of  her  father 

to  be  deposited  in  the  registry  of  said  court,  and  said  moneys  and 
property  were  admitted  to  belong  to  and  to  be  her  property,  then 
such  of  said  moneys  and  property  as  were  so  admitted  to  belong  to 
her,  and  were  deposited  as  her  property,  came  to  her  within  the 
meaning  of  the  contract  as  I  have  outlined  to  you,  and  plaintiff  in 
this  case  is  entitled  to  receive  his  commission  thereon  as  provided 
in  the  contract.^* 

You  are  further  instructed,  if  you  believe  from  a  preponderance 
of  the  evidence  in  the  case  that  the  brewery  stocks  belonging  to 
the  estate  of  the  father  of  defendant  and  delivered  by  the  defend- 
ant in  the  suit  commenced  by  her,  as  complainant,  and  against  her 

mother  and  uncle,  ,  for  an  accounting,  were  at  her  request 

deposited  in  the  registry  of  the  court  in  said  cause,  with  the  mutual 
understanding  and  agreement  between  all  the  parties  to  said  liti- 
gation that  said  stocks  belong  to  her,  then  in  that  event  said  stocks 

cam.e  to  the  plaintiff  within  the  purview  of  the  contract  of , 

in  litigation  herein,  and  became  the  property  of  the  defendant,  con- 
stituting an  accounting  as  to  said  property  so  deposited,  and  the 
plaintiff  herein  would  be  entitled  to  his  commission  thereon  as  stip- 
ulated in  the  contract.^" 

33  Cai-penter  v.   Smithey,   SS   S.   E.  35  Dolph  v.  Speckart,  186  P.  32,  94 

321.  lis  Va.  533.  Or.  550. 

3  4  Dolph  V.  Speckart,  ISG  P.  32,  91 
Or.  550. 
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§  973.     Right  to  attorney  fees  on  mortgage  foreclosure 

You  are  instructed  that  the  amount  and  mode  of  payment  speci- 
fied in  bond  for  services  of  making  collections  by  suit  is  whatever 
may  be  collected  as  attorney's  fees  in  such  suit,  vv^hich,  of  course, 
cannot  exceed  the  amount  specified  in  the  judgment,  which  amount 
is  fixed  by  the  bond  or  other  instrument  securing  the  loan  sought 
to  be  collected  by  such  suit.  There  can  be  little  or  no  difficulty 
when  the  full  amount  of  the  attorney's  fees  provided  for  in  the 
judgment  was  in  fact  collected  in  money  by  sale  or  otherwise. 
That  is  what  the  plaintiff  was  entitled  to.  If  he  got  that,  then  he 
was  entitled  to  no  more.  If  the  defendant  collected  it,  and  failed 
to  pay  it  over  to  him,  then  the  defendant  was  bound  to  compensate 
him  therefor.^® 

You  are  instructed  that  if  a  judgment  was  taken  in  such  suit, 
but  it  has  never  been  satisfied,  by  sale  or  otherwise,  then  the  plain- 
tiff is  not  entitled  to  recover  the  attorney's  fees  specified  in  such 
judgment,  for  by  the  bond  he  is  entitled  only  to  such  sum  "as  may 
be  collected  as  attorney's  fees."  ^' 

Suppose,  however,  that  in  a  suit  for  collection  upon  a  loan  made 
by  plaintiff,  prosecuted  by  him  in  behalf  of  defendant,  he  recovered 
a  judgment  for  $1,050,  including  say  $50  attorney's  fees,  suppose 
that  he  procured  a  sale  of  the  land  mortgaged  to  secure  such  loan, 
to  satisfy  such  judgment,  and  that  upon  such  sale  only  $500  was 
bid,  and  nothing  more  was  ever  realized  upon  said  judgment,  what 
would  the  plaintiff  be  entitled  to  out  of  the  amount  realized?  I 
ariswer  that  he  and  the  defendant  would  each  be  entitled  to  receive 
out  of  the  fund  realized  in  proportion  to  their  interest  in  the  judg- 
ment itself;  that  is,  in  the  case  supposed,  the  plaintiff  would  be 
entitled  to  ^/si  part,  or  $23.81,  and  the  defendant  to  ^°/2i,  or 
$476.19.^» 

Suppose,  again,  that  after  taking  judgment,  as  in  the  case  last 
supposed,  for  $1,050,  including  $50  attorney's  fees,  the  plaintiff  pro- 
cured a  sale  of  the  mortgaged  land,  but  nobody  bid  anything,  and 
in  order  to  sell  or  get  anything  out  of  the  judgment,  it  was  bid  in 
by  defendants  at  $500,  this  being  all  that  it  was  worth,  and  noth- 
ing further  ever  being  realized  upon  such  judgment,  what  would 
be  the  compensation  to  which  plaintiff'  would  be  entitled  in  such 
case?  I  answer,  that  it  would  be  just  the  same  as  in  the  former 
case ;  that  is,  he  would  be  entitled  to  a  sum  out  of  the  actual  value 

3  6  Union   Mutual   Life    Ins.    Co.   v.  3  8  union   Mutual   Life  Ins.   Co.   v. 

Buchanan,  100  Ind.  63.  Buchanan,  100  lucl.   63. 

37  Union   Mutual   Life   Ins.    Co.   v. 
Buchanan,  100  Ind.  63. 
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of  tlie  land  in  proportion  to  his  interest  in  the  judgment,  which 
would  be,  in  this  case,  as  in  the  other  $23.81,  and  this  the  defendant 
would  become  liable  for  to  the  plaintiff  as  soon  as  the  land  was 
bid  off.39 

§  974.     Recovery  of  reasonable  value  of  services 
§  974(1).    Illinois 

You  are  instructed  that,  if  you  find  from  the  evidence  that 
the  plaintiff"   has   performed   services   for  the   defendant,   with  her 

consent,  since  ,  and  has  advanced  and  paid  moneys  for  her 

while  acting  as  her  solicitor,  in  matters  connected  with  her 
employment,  you  will  find  for  the  plaintiff  a  reasonable  value  for 
such  service,  as  shown  by  the  evidence,  and  also  the  amount  of 
mone3''s  which  the  evidence  shows  he  has  advanced  for  her.*" 

§  974(2).     Indiana 

The  jury  are  instructed  that,  as  to  the  second  paragraph  of  the 
complaint,  the  burden  of  proof  is  on  the  plaintiff,  and  before  he 
can  recover  thereon  he  must  show  by  a  preponderance  of  the 
evidence  that  he  did  the  work,  or  some  of  it,  sued  for,  at  the 
instance  and  request  of  the  defendant.  So  far  as  the  second 
paragraph  of  the  complaint  is  based  upon  a  claim  for  services 
rendered  as  an  attorney,  I  instruct  you  the  plaintiff  claims, 
that  he  was  employed  to  render  the  services  sued  for,  and  that 
there  was  no  special  contract  as  to  what  he  was  to  be  paid  for 
such  services.  If  you  find  from  the  evidence  that  plaintiff  rendered 
the  professional  servnces  sued  for,  or  any  of  them,  at  the  request 
of  the  defendant,  without  any  agreement  as  to  what  he  was  to 
have  for  the  service,  then  as  to  such  services  the  law  implies  that 
he  was  to  be  paid  the  fair  value  of  such  services,  and  you  should 
allow  the  fair,  reasonable  value  thereof,  as  shown  by  the  weight  of 
the  evidence.*^ 

§  974(3).    Michigan 

You  are  instructed  that  plaintiff  has  introduced  testimony  tend- 
ing to  show  the  value  of  his  services,  and,  if  he  relies  upon  value,, 
rather  than  upon  his  express  contract  as  alleged,  he  must  stand 
by  the  actual  value  of  his  services,  and  must  accept,  under  the 
law,  such  amounts  as  those  services  were  reasonably  worth ;  and 
if  from  all  the  testimony  in  this  case  the  jury  believe  the  amounts 
which  he  has  received,  and  of  which  he  acknowledges  credits,  were- 

sn  Union    Mutual   Life   Ins.   Co.   v.  4i  Blizzard   v.    Applegate,   77   Ind. 

Bucliivnan,  100  Ind.  63.  516. 

4  0  Bennett  v.  Connelly,  103  111.  50. 
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sufficient  in  amount  to  compensate  him  for  his  services,  then  and 
in  such  case  he  cannot  recover,  and  the  verdict  of  the  jury  must 
be  for  the  defendant.'*^ 

§  974(4).     Missouri 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  employment  of  the  plaintiff  was  undertaken  w^ithout  any 
agreement  as  to  the  amount  of  his  fees,  then  he  is  only  entitled  to 
recover  a  reasonable  fee  for  his  services.''^ 

§  975.     Matters  considered  in  determining  reasonable  value  of  serv- 
ices 
§  975(1).    Delaware 

You  are  instructed  that  an  attorney  at  law  when  retained  by  an- 
other is  entitled  to  fair  and  reasonable  compensation  for  profes- 
sional services  rendered,  and  he  may  maintain  an  action  therefor. 
In  the  absence  of  an  express  agreement,  there  is  no  fixed  standard 
by  which  the  value  of  the  services  of  an  attorney  can  be  deter- 
mined. Their  value  and  reasonable  price  may  vary  with  the  mag- 
nitude and  importance  of  the  particular  case,  the  degree  of  responsi- 
bility attaching  to  its  management,  the  difficulty  of  the  questions 
involved,  the  ability  and  reputation  of  counsel  engaged,  the  labor 
bestowed,  and  other  matters  which  will  readily  occur,  especially 
to  members  of  the  profession.** 

§  975(2).     Oltiahoma 

Baker  v.  Tate,  138  P.  171,  41  Okl.  353,  to  same  effect,  see  Inter- 
national &  G.  N.  R.  Co.  v.  Clark,  16  S.  W.  631,  81  Tex.  48,  § 
975(3). 

§  975(3).    Texas 

The  jury  are  instructed  that,  in  ascertaining  the  reasonable  value 
of  the  services  of  plaintiffs,  you  will  consider  the  nature  of  the  lit- 
igation, the  amount  involved,  the  interests  at  stake,  the  capacity 
and  fitness  of  plaintiffs  for  the  required  work,  the  services  and 
labor  rendered  by  plaintiffs,  the  length  of  time  occupied  by  them, 
and  the  benefit,  if  any,  derived  by  defendant  from  the  litigation,  and 
you  are  further  instructed  to  look  to  all  the  evidence  in  the  case, 
and  to  exercise  your  sound  discretion  and  judgment  therein,  and 
allow  plaintiff's  such  reasonable  amount  as  you  may  believe  they 

4  2  Babbitt  v.  Bumpus,  41  N.  W.  417,  **  Hope    v.    Burton,    90   A.    4GG,    5 

73  Mich.  331,  16  Am.  St.  Rep.  585.  Boyce,  22. 

4  3  Rose  V.  Spies,  44  Mo.  20. 
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are  justly  entitled  to,  not  to  exceed  the  amount  claimed  in  their 
petition.'*^ 

§  976.     Same — Financial  condition  of  client 

The  jury  are  instructed  that  you  will  not  allow  the  wealth  of 

the  parties  engaged  in  the  litigation  of  the  suit  of against 

to  influence  your  finding  as  to  what  would  be  a  reasonable 

fee  for  the  services  of  the  defendant  attorney,  unless  the  same  in- 
creased or  diminished  the  burden  of  the  services  ot  said  attorney.^® 

§  977.  Same — Services  rendered  by  attorney"  not  party  to  con- 
tract 
Tl\e  court  instructs  the  jury  that  you  should  determine  what 
the  services  of  plaintiff  were  reasonably  worth,  as  rendered  in  this 
case,  without  regard  to  the  number  of  lawyers  engaged,  and  in 
fixing  the  value  of  such  services  you  will  have  a  right  to  consider 
the  services  rendered  by  R.,  although  the  latter  could  not  recover 
directly  from  the  defendant  for  such  services ;  that  is,  you  can 
consider  the  time  R.  devoted  to  the  case,  and  the  skill  he  brought 
into  the  trial,  in  determining  the  reasonable  value  of  the  services 
performed  bv  plaintiff,  provided  the  services  rendered  by  R.  were 
with  the  knowledge  and  acquiescence  of  the  defendant.*' 

§  978.     Same — Effect  of  opinion  of  experts 
§  978(1).     United  States 

The  jury  are  instructed  that,  in  determining  the  value  of  the 
plaintiffs'  services,  the  jury  are  not  bound  by  the  opinions  of  the 
witnesses,  unless  the  jury  shall  find,. from  all  the  evidence  taken 
together,  including  the  nature  of  the  services,  the  time  occupied 
in  the  performance  of  them,  and  the  result  of  them,  and  the  benefit 
derived  by  the  defendants  from  the  rendition  of  said  services,  that 
said  opinions  are  correct.** 

The  jury  are  instructed  that,  in  determining  the  value  of  the 
plaintiffs'  services,  the  jury  are  not  bound  by  the  testimony  of  the 
expert  witnesses.  That  testimony  may  be  considered  by  the  jury; 
but  if,  in  their  judgment,  the  value  fixed  by  those  witnesses  is  not 
reasonable,  they  may  disregard  it,  and  find  the  amount  which,  in 
their  judgment,  would  be  reasonable."*^ 

4  5  International  &  G.  N.  R.  Co.  v.  <«  Head  v.  Hargrave,  105  U.  S.  45, 

Clark,  16  S.  W.  631,  81  Tex.  48.  26  L.  Ed.  1028. 

■*6Hamman  v.  Willis,  62  Tex.  507.  4  9  Head  v.  Hargrave,  105  U.  S.  45, 

4  7  Calhoun  v.  Akeley,  85  N.  W.  170,  26  L.  Ed.  1028. 
82  Minn.  354. 
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§  978(2).    Missouri 

The  jury  are  instructed  that,  in  the  absence  of  a  contract  fixing 
the  value  of  services  at  the  price  to  be  paid  therefor,  the  person 
rendering  the  services  has  a  right  to  a  reasonable  compensation, 
and  that  in  considering  the  reasonableness  of  such  compensation 
the  jury  may  consider  all  the  circumstances  of  the  case,  and  are 
not  bound  by  the  opinions  of  witnesses  experienced  as  experts, 
although  those  opinions  should  be  considered  in  connection  with 
the  other  evidence  in  the  case.^" 

§  979.     Defense  of  payment 

You  are  instructed  that  M.,  without  conflict,  appears  to  have 
had  the  management  of  defendant's  business  in  all  the  litigation 
referred  to  in  this  case,  for  which  the  plaintiff  seeks  to  recover, 
and  that  the  bargain,  either  under  plaintiff's  or  defendant's  ver- 
sion, was  made  by  and  between  plaintiff  and  M.,  and  that,  if  the 
jury  believe  from  M.'s  testimony  that  some  'ime  after  plaintiff  came 

to  — ' in  the  interest  of  M.  in  the  murder  case,  and  after  all 

the  services  were  performed  by  plaintiff,  M,  called  at  the  office 
of  the  plaintiff,  and  there  requested  the  plaintiff  to  show  his  books, 
and  make  a  settlement,  and  that  plaintiff  refused  so  to  do,  claim- 
ing that  it  was  unnecessary,  as  he  (plaintiff)  had  looked  his  books 
over,  and  found  that  he  was  indebted  to  defendant,  having  re- 
ceived enough  moneys  to  pay  him  for  all  his  services,  then  and 
in  such  case  the  plaintiff  cannot  recover,  and  the  verdict  of  the  jury 
must  be  for  defendant.^^ 

§  980.     Right  of  set-off  of  client 
§  980(1).     Illinois 

The  jury  are  instructed  that  in  this  case  the  defendant,  Mrs.  R., 
has  filed  and  claims  what  in  law  is  known  as  a  set-off,  and  which 
is  allowed  by  our  courts  as  a  proper  proceeding;  and  if  the  jury 
believe  from  the  evidence  that  the  defendant  has  proven  the  items 
claimed  by  her  as  a  set-off,  then  the  jury  should  deduct  from  the 
claim  of  the  plaintiff*  such  sum  as  the  jury  may,  from  the  evidence, 
believe  has  been  proved,  and  if  the  jury  further  believe,  from  a 
preponderance  of  the  evidence,  that  the  items  of  set-off  claimed 
by  the  defendant  exceed  in  amount  the  sum  claimed  by  the  plain- 
tiff', then  the  jury  shall  find  a  verdict  for  defendant  for  such  sum 
as  the  set-off  exceeds  the  claim  of  the  plaintiff.^'^ 

50  Rose  V.  Spies,  44  :Mo.  20.  52  Rolfe  v.  Rich,  35  N.  E.  352,  149 

51  Babbitt    v.    Bumpiis,    41    N.    W.       111.  436. 
417,   73  Mich.   331,  16  Am.  St.  Rep. 

585. 
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§  980(2).    Iowa 

You  are  instructed  that  if  you  find  that  the  plaintiff  performed 
certain  legal  services  for  the  defendant,  with  the  defendant's  knowl- 
edge and  consent,  and  that  defendant  received  the  benefits  thereof 
without  objection,  then  plaintiff  will  be  entitled  to  recover  the  rea- 
sonable value  of  such  services,  unless  the  defendant  has  established 
by  a  fair  preponderance  of  the  evidence  that  they  were  performed 
under  a  contract  made  by  him  with  plaintiff's  father,  by  which  the 
plaintiff's  father  agreed  that  plaintiff  should  perform  the  said  serv- 
ices, and  the  value  thereof  should  be  indorsed  upon  an  indebted- 
ness which  was  then  owing  by  the  father  to  the  defendant,  and 
the  plaintiff  had  knowledge  of  said  agreement.^^ 

§  981.     Lien  of  attorney 

The  jury  are  instructed  that  there  is  no  denial  in  the  case  that 
plaintiffs  were  managing  that  insurance  case,  and  there  is  no  denial 
that  defendant  knew  that  they  were  managing  it.  There  is  no  pre- 
tense anywhere  that  he  objected  to  their  managing  it;  and  he 
knew  that  the  suit  was  commenced ;  that  he  had  a  suit  in  this 
court  against  the  insurance  company,  in  which  plaintiffs  were  his 
attorneys.  It  is  denied  that  he  ever  employed  them  to  do  it  so  as 
to  make  himself  liable  to  pay  them  their  fees,  but  it  is  not  denied 
that  he  knew  they  were  doing  it.     Neither  is  it  denied,  but  it  is 

claimed  on  all  hands,  that  knew  that  they  were  doing  it. 

Now,  they  were  doing  it  rightfully.  There  is  no  pretense  any- 
where that  they  were  representing  a  name  there  which  they  had 
no  right  to  represent.  They  were  not  doing  a  wrong  to  defendant, 
then,  in  managing  that  suit,  and  prosecuting  it  to  completion.  The 
suit  went  on  to  completion  under  their  management,  and  judgment 
was  rendered,  and  execution  issued;  a  judgment  was  rendered 
which  produced  the  money,  at  any  rate.  Now,  I  say  to  you  as  a  mat- 
ter of  law  that  as  soon  as  that  judgment  was  rendered,  whoever 

might  be  the  owner  of  the  judgment,  defendant  or ,  plaintiffs 

had  a  lien  upon  it  for  the  amount  of  their  fees  and  disbursements 
in  the  case.  It  was  money  that  they  had  a  lien  upon.  I  almost  said 
a  mortgage,  but  it  is  not  technically  a  mortgage,  but  a  lien  on  it, 
which  entitles  them  to  so  much  of  that  money  as  they  are  entitled 
to,  so  that  whatever  they  were  entitled  to  collect  from  defendant  or 
,  they  were  entitled  to  take  out  of  the  money  that  was  re- 
ceived upon  that  execution.^* 

53  Hudspeth   v.    Yetzer,   42   N.   W.  5  4  Lindner  v.  Hine,  48  N.  W.  43,  S4 

529,  78  Iowa,  11.  Mich.  511. 
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§  982.     Burden  of  proof 
§  982(1).     California 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
plaintiff  rendered  services  for  defendant  in  prosecuting  the  action 
mentioned  in  the  evidence,  and  that  such  services  were  valuable, 
then  the  burden  is  on  defendant  to  establish  the  special  agreement 
set  up  by  him,  that  if  the  plaintiff  failed  in  such  action  he  was  to 
receive  no  compensation  for  his  services,  and  unless  he  establishes 
such  special  agreement  by  a  preponderance  of  the  evidence,  his  de- 
fense founded  thereon  fails  entirely .^^ 

§  982(2).    Colorado 

The  burden  of  proof  is  upon  the  plaintiffs  to  establish  that  the 
contract  was  as  claimed  by  them,  including  that  they  were  to  have 
one-half  the  recovery  by  settlement  or  compromise  out  of  court  or 
before  suit ;  and  if  you  so  find  and  believe  from  the  preponderance 
of  the  evidence  your  verdict  should  be  for  the  plaintiffs  in  the  sum 
of  $ .56 

§  983.     Presumption  from  delay  in  bringing  suit 

You  are  instructed  that  the  fact  that  the  plaintiff  may  have 
suffered  a  long  period  of  time  to  elapse  without  making  demand 
or  bringing  suit  for  the  alleged  items  of  indebtedness  for  which 
he  sued,  is  susceptible  of  various  explanations  consistent  with  the 
hypothesis  of  the  justness  of  his  claim,  and  it  is  for  you  to  say 
whether  or  not  the  plaintiff  has  offered  one  that  is  satisfactory  or 
not." 

55  Cusick   V.   Boyne,   182  P.  985,  1  ee  Ver  Straten  v.  Leftwich,  177  P. 

Cal.   Av'P.  643.     The  jury  were  also  139.  65  Colo.  468. 

instructed   that  plaintiff  must   make  5  7  Union    Mutual   Life   Ins.    Co.    v- 

out  his  case  by  a  prepoculerance  of  Buchanan,  100  Ind.  63. 
the  evidence. 
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§  984.     Definition 

The  court  instructs  the  jury  that  a  bailment  is  defined  to  be  a 
delivery  of  a  thing  in  trust  for  some  special  object  or  purpose,  and 
upon  a  contract,  express  or  implied,  to  conform  to  the  object  or 
purpose  of  the  trust.  One  who  delivers  personalty  to  another  for 
the  purpose  of  a  bailment  such  as  we  have  defined  is  called  a  bailor, 
and  the  person  to  whom  such  personalty  is  so  delivered  is  a  bailee.^ 

1  Union  Stone  Co.  v.  Wilmington  Transfer  Co.  (Del.)  90  A.  407,  5  Boyce,  59. 
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§  985.     Liability  of  bailee  for  rental  and  recovery  by  him  on  ac- 
count of  expenditures 

The  court  instructs  the  jury  that,  under  the  evidence  in  this  case, 

the  plaintiff  and  defendant,  about  the day  of ,  entered 

into  a  contract  whereby  plaintiff  leased  to  defendant,  with  priv- 
ilege of  purchase, locomotives  for  a  period  of months, 

for  use  in  construction  service  in and ,  at  a  rental  of 

$ per  month  for  each  locomotive  from  the  time  it  left  plain- 
tiff's shops  until  returned  there,  with  an  allowance  of  four  days' 
free  time  on  the  going  trip,  and  with  the  privilege  of  defendant  of 
retaining  the  engines  for  a  longer  period  on  the  same  basis.^ 

The  court  instructs  the  jury  that  there  is  no  dispute  that  the 

engines  were  delivered  to  defendant  and  taken  to  ,  where 

his  construction  work  was  in  progress,  and  that  they  remained  there 

or  at until  after  the  expiration  of  the months  period 

covered  by  the  contract,  and  that  shortly  after  the  expiration  of 

this  period,   in   pursuance   of  some   arrangement   made   in  

early  in ,  they  were  taken  to ,  for  attention,  and  there- 
after returned  to  defendant,  in  whose  possession  they  remained  until 

they  were  taken  back  to  plaintiff's  plant  at  ,  some  time  in 

.     There  is  also  no  dispute  that  no  payment  has  been  made 

by  either  party  to  the  other  on  account  of  any  of  the  claims  cov- 
ered by  this  suit.     These  claims  are  as  follows :    .     In  the 

statement  of  the  above  claims  the  court  has  omitted  such  as  the 
state  of  the  pleadings  and  the  evidence  does  not  justify  submission 
to  you,  and  you  are  instructed  that  your  findings  must  be  on  the 
above  claims  and  on  those  alone.^ 

You  are  instructed,  regarding  the  right  to  recovery  upon  the 
above  claims,  that  the  plaintift''s  right  to  recovery  upon  any  of 
its  claims  depends  in  the  first  instance  upon  your  finding  upon  the 
proposition  following:  It  was  a  part  and  condition  of  said  con- 
tract that  the  engines  had,  when  they  were  hired,  been  overhauled 
and  were  in  first-class  operative  condition,  and  were  suitable  for 
construction  work  in  and  .  By  "suitable  for  con- 
struction  work   in  and   "   is  meant  that   they   were 

capable  of  doing  the  kind  and  amount  of  construction  work  (in- 
cluding hauling  ballast)  which  engines  of  that  character  would  do, 
and  under  the  conditions  ordinarily  surrounding  the  use  of  such 
engines  in  that  kind  of  work  at  those  points.  Therefore,  if  you 
find  from  the  evidence  that  said  engines,  or  any  of  them,  had,  when 

2  Southern   Iron   &   Equipment   Co.  s  Southern  Iron  &  Equipment  Co.  y. 

V.   Smith   (Mo.)    192    S.   W.   754.  Smith  (Mo.)  192  S.  W.  754. 
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hired,  been  overhauled  and  were  in  first-class  operative  condition, 
and  also  that,  when  delivered  into  defendant's  possession,  they  were 
in  such  condition  that  if  from  that  time  properly  cared  for  and  set 
up  they  were  or  would  have  proved  suitable  for  use  in  construc- 
tion work  as  above  defined,  your  finding  should  be  for  the  plain- 
tiff at  the   rate  of  $ •  per  month   for  such  locomotive  from 

the  date  it  left until  it  was  returned  thereto,  with  a  deduc- 
tion of days  for  the  going  trip,  and  on  claim for  the 

repayment  of  any  expenses  which  you  find  from  the  evidence  were 
expended  by  plaintiff  in  returning  said  engine  or  engines  from 
to ,  not  exceeding  the  amount  claimed,  $ .* 

The  court  instructs  the  jury  that,  although  you  may  find  that 
the  engines  complied  with  the  requirements  set  forth  in  the  para- 
graph next  above  this,  yet  if  you  also  believe  from  the  evidence 

that,  at  the  meeting,  plaintiff,  as  a  condition  precedent  to 

the  further  use  of  the  engines,  and  as  an  inducement  necessary 
to  procure  their  further  use,  agreed  to  repair  said  engines,  or  that 
the  parties  at  that  time  agreed  upon  any  changes  in  the  terms  upon 
which  the  engines  would  be  retained,  then  your  finding  for  rental, 

if  any,  should  cover  only  the  period  of months,  with  — ■ 

free  days  allowed  on  the  trip  to  from  .^ 

The  court  instructs  the  jury  that,  if  you  should  find  for  plaintiff 
above  set  forth,  and  also  find  from  the  evidence  that  there  was  on 
such  engines  damages  beyond  the  usual  wear  and  tear  and  the 
reasonable  usage  of  said  engines  within  the  terms  of  the  contract, 
you  should  find  for  plaintiff  for  such  sum,  not  exceeding  the  amount 
claimed  for  the  respective  engines  in  claim  .^ 

The  court  instructs  the  jury  that,  if  you  should  find  for  plaintiff 

as  set  forth  in  the  paragraph  next  above  this,  and  should 

also  find  from  the  evidence  that  defendant,  in  ,  at  , 

requested  plaintiff  to  have  repairs  made  upon  such  engine  under 

its  supervision,  you  should  find  for  plaintiff  on  claim  for 

any  such  expenditure  shown  by  the  evidence  to  have  been  so  made 

under  the  supervision  of ,  and  for  his  salary  and  expenses, 

if    any,   while    so    engaged,    not   to    exceed   the    amount   claimed, 

$ .     If,  however,  you  should  find  from  the  evidence  that  such 

services  were  not  furnished  at  the  request  of  defendant  with  the 
understanding  that  he  would  repay  the  same,  but  were  furnished 
as  a  condition  precedent  to  the  further  use  of  the  engines  by  de- 

4  Southern  Iron  &  Equipment  Co.  c  Southern  Iron  &  Equipment  Co.  v. 
V,  Smith  (Mo.)  192  S.  W.  754.                     Smith   (Mo.)  192  S.  W.  754. 

5  Southern   Iron   &   Equipment   Co. 
V.  Smith  (Mo.)  192  S.  W.  754. 
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fendant,  as  an  inducement  necessary  to  procure  this  further  use, 

or  that  there  were  at  the meeting  any  changes  agreed  upon 

by  the  parties  in  the  terms  upon  which  the  engines  should  be  re- 
tained, then  your  finding  upon  that  claim  should  be  against  the 
plaintiff,  as  those  services,  if  any,  would  have  been  furnished  un- 
der another  and  dift'erent  contract  than  that  here  invoked.' 

The  court  instructs  the  jury  that,  if  you  should  find  for  plaintiff 
on  any  of  the  claims  as  above  set  forth,  you  should  add  thereto,  in 

compliance  with  claim  ,  interest  at  the  rate  of  per 

cent,  per  annum  from ,  the  date  of  service  on  defendant  in 

this  case,  to  this  date,  except  upon  claim for  damage,  upon 

which  claim  no  interest  can  be  allowed.* 

The  court  instructs  the  jury  that  if,  however,  you  should  find 
from  the  evidence  that  the  engines  were  not  in  accordance  with  the 
contract,  as  above  defined  and  explained,  you  should  find  against 
the  plaintiff  and  for  the  defendant  on  plaintiff's  claims.^ 

The  court  instructs  the  jury  that,  regarding  the  counterclaim, 
your  finding  should  be  as  follows :  If  from  the  evidence  you  find 
the  engines  furnished  were  in  accordance  with  the  contract  as  above 
set  out  and  explained,  you  should  find  against  the  defendant  upon 
his  counterclaim ;  but  if  you  find  the  contrary,  and  also  that  de- 
fendant made  expenditures  and  incurred  liabilities  in  bringing  the 
engine  from to ,  and  setting  them  up  in  running  or- 
der at ,  and  making  test  trips,  in  making  repairs  on  engine 

at ,  in  taking  down  the  engines  and  in  watching  them 

while  on  the  siding  at ,  you  should  find  for  him  upon  claim 

for  the  total  of  such  sum,  if  any,  not  exceeding  the  amount 

claimed,  $ ;  and  if  in  addition  you  should  find  from  the  evi- 
dence that  defendant  demanded  the  payment  of  such  sum  from 

plaintiff  upon  ,  you  should  add  to  such  finding,  if  any,  on 

,  interest  at  the  rate  of  per  cent,  per  annum  from 

■-,  to  this  date.^* 

§  986.     Liability  of  bailor  for  repairs 

The  court  instructs  the  jury  that,  if  the  plaintiff  stood  by  and 
knew  that  the  defendants  were  repairing  the  car,  and  from  all  of 
the  circumstances  had  reason  to  believe  that  the  others  were  re- 
pairing the  car  at  the  plaintiff's  expense  and  not  their  own  expense, 
then  the  plaintiff  would  be  liable  for  those  repairs,  even  though 

7  Southern  Iron  &  Equipment  Co.  »  Southern  Iron  &  Equipment  Co. 
V.  Smith  (Mo.)  192  S.  W.  754.  v.  Smith  (Mo.)  192  S.  W.  754. 

8  Southern  Iron  &  Equipment  Co.  v.  lo  Southern  Iron  &  Equipment  Co. 
Smith  (Mo.)  192  S.  W.  754.  v.  Smith  (Mo.)  192  S.  W.  754. 
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he  did  not  expressly  order  the  repairs.  But,  on  the  other  hand,  if 
the  defendants  assumed  and  undertook  to  repair  the  car  at  their 
own  expense,  and  if  the  plaintiff  supposed  from  the  circumstances, 
and  had  good  reason  to  suppose,  that  the  defendants  were  repair- 
ing- the  car  at  their  own  expense,  and  not  expecting  to  charge  him 
for  the  repairs,  then  the  plaintiff  would  not  be  liable  for  the  repairs, 
and  consequently  the  defendants  would  have  no  lien  upon  the  car 
for  those  repairs,  and  would  have  no  right  to  hold  the  car  after  it 
was  demanded,  and  the  sum  tendered  for  the  repairs  that  had  been 
made  before  the  accident.^^ 

The  jury  are  not  trying  the  question  in  this  case  as  to  who  was 
liable  for  the  accident  that  occurred  on  the  hill,  and  the  only  rea- 
son why  that  testimony  is  introduced  in  this  case  and  admitted  is 
for  the  purpose  of  aiding  you  in  determining  the  main  question  as 
to  whether  or  not  the  defendants  voluntarily  repaired  that  car  at 
their  own  expense,  without  any  expectation  of  holding  the  plaintiff 
liable  for  the  repairs,  or  whether  they  repaired  that  car  under  cir- 
cumstances which  make  the  plaintiff  liable  to  pay  for  the  repairs.-^* 

The  court  instructs  the  jury  that  the  burden  of  proof  is  upon  the 
plaintiff  to  establish,  by  a  fair  preponderance  of  the  evidence,  all 
of  the  facts  upon  which  he  bases  his  right  to  recover  in  this  case, 
and  there  is  no  dispute  that  the  plaintiff  is  the  owner  of  the  car, 
and  the  only  question  for  you  gentlemen  to  decide  will  be  as  to 
whether  or  not  the  plaintiff  was  liable  for  the  repairs  made  on  the 
car  after  the  damage  was  done  to  the  car  in  the  accident.^^ 

§  987.     Lien  of  bailee  for  repairs 
§  987(1).     Michigan 

The  court  instructs  the  jury  that  the  burden  of  proof  is  upon 
the  defendants  to  establish  by  a  fair  preponderance  of  the  evidence 
the  plaintiff's  liability  for  those  repairs  made  after  the  accident; 
and,  if  you  find  from  all  the  circumstances  that  the  plaintiff  is  im- 
pliedly liable  to  pay  for  those  repairs,  then  it  was  his  duty  to  tender 
the  full  amount  of  the  defendants'  bill  before  he  could  obtain  pos- 
session of  his  car,  and,  having  failed  to  do  that,  he  would  have  no 
right  to  bring  a  suit  of  replevin,  and  your  verdict  in  that  event 
would  be  for  the  defendant.^'* 

On  the  other  hand,  if  the  defendants  fail  to  establish  by  a  fair 
preponderance  of  the  evidence  that  the  plaintiff  is  liable  for  those 

11  Slatterv  v.  Tillman,  163  N.  W.  is  Slattery  v.   Tillman,   163   N.   W. 

938.  107  Mich.  349.  938,   197   Mich.  349. 

isSlattPi-v  v.   Tillman,  163  N.   W.  i-i  Slattery   v.   Tillman,   163   X.   \\\ 

938,   197  Mich.  349.  938,    197    Mich.    349. 
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repairs  made  after  the  accident,  then  your  verdict  should  be  for 
the  plaintiff,  because  in  that  event  the  defendants  would  have  no 
lien  on  the  car  at  all,  for  the  reason  that  they  would  lose  their  lien 
after  the  tender  made  by  the  plaintifif,  in  regard  to  which  there  is 

no  dispute,  of  $ ,  and  your  verdict  would  be,  in  that  event, 

for  the  plaintiff,  allowing  the  plaintiff  such  damages  for  the  un- 
lawful detention  of  the  car  as  you  may  find  to  be  established  by 
the  evidence.  It  appears  that  the  car  was  not  delivered  for  two 
or  three  days,  either  for  one,  two,  or  three  days,  say,  after  it  was 
demanded  by  the  plaintiff's  son.^^ 

The  court  instructs  the  jury  that  the  burden  of  proof  is  upon  the 
defendants  to  show  that  the  plaintiff  is  liable  for  the  repairs  made 
to  the  car  after  it  was  damaged  in  the  accident.  The  burden  of 
proof  is  upon  the  defendants  to  show  that  they  had  a  lien  on  the 
car  for  such  damages,  and  I  charge  you  as  a  matter  of  law  that,  if 
the  defendants  show  by  a  fair  preponderance  of  the  evidence  that 
the  plaintiff  assumed  liability  for  those  repairs  made  after  the  ac- 
cident, then  the  defendants  would  have  a  lien  upon  the  car  for 
the  amount  of  repair  and  reasonable  value  of  those  repairs,  and 

there  is  no  dispute  about  that,  amounting  to  $ ,  and  your 

verdict  in  that  event  would  be  for  the  defendants.-^^ 

§  987(2).    Missouri 

The  court  instructs  the  jury  that  engine  No.  ,  involved  in 

this  suit,  is  the  property  of  the  plaintiff,  but  you  are  instructed  that, 
notwithstanding  that  fact,  plaintiff  is  not  entitled  to  the  possession 
thereof,  in  this  action,  if  the  defendant,  at  the  instance  and  request 
of  the  plaintiff,  had  furnished  material  and  performed  labor  in  the 
general  overhauling  and  rebuilding,  repairing,  and  refitting  there- 
of, for  which  it  had  not  been  paid  and  for  the  security  of  which  it 
was  holding  said  engine  when  taken  by  plaintiff,  under  the  writ 
of  replevin  in  this  cause.  And,  if  you  so  find,  your  verdict  should 
be  for  the  defendant.  If  you  so  find  for  the  defendant,  and  fur- 
ther find  and  believe,  from  all  Jhe  evidence,  that  defendant  was  to 
do  such  work  and  furnish  such  material,  in  overhauling,  refitting, 
rebuilding,  and  repairing  said  engine,  as  requested  by  plaintiff,  and 
was  to  be  paid  therefor  the  cost  of  such  material  and  work  to  the 
defendant,  with  a  reasonable  margin  of  profit  added  thereto,  and 
that  defendant  has  complied  with  its  part  of  said  contract  and 
agreement,  then  you  will,  in  your  verdict  finding  for  defendant, 
assess  and  find  in  favor  of  defendant  in  such  sum  as  you  may  be- 

15  Slattery  v.  Tillman,  163  N.   W.  le  Slattery  v.   Tillman,  163  N.   W. 

038,  197  Mich.  349.  938,   197   Mich.    349. 
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lieve  and  find,  from  all  the  evidence,  to  have  been  the  reasonable 
cost,  to  the  defendant,  of  the  material  and  work  expended  on  said 
engine,  at  such  instance  and  request  of  plaintiff,  plu.s  such  a  sum 
as  you  shall  find,  from  the  evidence,  to  be  a  reasonable  margin  of 
profit  thereon,  to  the  defendant,  and  to  the  sum  so  ascertained  the 

jury  may  add  interest  at  the  rate  of  per  cent,  per  annum 

from ,  the  date  of  the  completion  of  such  work,  to  the  pres- 
ent tinie.-^' 

§  988.     Waiver  of  lien  for  repairs 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  previous  to  the  time  defendant  returned  his  automo- 
bile to  the  garage  of  plaintiff  on  the  afternoon  of ,  and  after 

the  work  done  by  plaintiff  on  said  automobile  was  completed, 
plaintiff  had  unconditionally  and  voluntarily  surrendered  posses- 
sion of  said  automobile  to  the  defendant,  then  any  further  hold- 
ing of  said  automobile  by  plaintiff  for  previous  charges  thereon 
was  illegal  and  unlawful.  ^* 

§  989.     Care  required  of  bailee  with  respect  to  subject  of  bailment 

Liability  of  agister  for  loss  of  animals  intrusted  to  his  care,  see  ante,  §  768. 
%  989(1).     United  States 

You  are  instructed  that  the  defendant  in  this  case,  in  any 
event,  was  only  bound  to  use  ordinary  care  in  providing  a  rea- 
sonably safe  place  for  the  storage  of  the  cotton,  and  was  bound 
only  to  take  such  precautions  and  adopt  such  safeguards  as  an 
ordinarily  prudent  person  would  adopt  to  protect  his  own  prop- 
erty. ^^ 

§  989(2).     Delaware 

The  court  instructs  the  jury  that  a  bailor  may  maintain  an 
action  for  damages  where  the  subject-matter  of  the  bailment  has 
been  misused  by  the  bailee,  or  where  a  loss  or  injury  to  the 
property  has  occurred  from  the  latter's  neglect.  Where  goods  or 
chattels  come  into  the  possession  of  another  under  a  bailment, 
it  becomes  and  is  the  duty  of  the  bailee  to  exercise  due  and  rea- 
sonable care  with  respect  to  such  property  under  the  terms 
of  the  bailment.  '^^ 

The  court  instructs  the  jury  that  the  degree  of  care  required  to 
be  exercised  is  such  as  is  reasonably  necessary  to  prevent  loss  or 

17  Jonesboro,  Lake  City  &  E.  R.  Co.  i9  Interstate  Compress  Co.  v.  Aji- 
V.  United  Iron  Works  Co.,  Qi  S.  W.  new  (C.  C.  A.  Okl.)  255  F.  508,  168  C. 
726,  117  Mo.  App.  153.  C.  A.   199. 

18  Caldwell  v.  Auto  Sales  &  Supply  20  union  Stone  Co.  v.  "Wilmington 
Co.  (Tex.  Civ.  App.)  158  S.  W.   1030.  Transfer  Co.,  90  A.  407,  5  Boyce,  59. 
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injury  to  the  property.  If  loss  or  damage  happens  to  the  prop- 
erty as  the  result  of  a  failure  to  exercise  due  and  reasonable  care 
with  respect  thereto,  that  is  from  the  want  of  that  degree  of 
care  such  as  an  ordinarily  prudent  man  would  have  exercised 
under  like  circumstances,  it  constitutes  a  neglect  of  the  duty  im- 
posed by  the  contract  of  bailment  and  renders  the  bailee  liable 
for  whatever  loss  or  injury  the  bailor  may  have  sustained  by  rea- 
son of  such  failure  of  duty.  ^^ 

You  are  instructed  that  the  undisputed  proof  in  this  case  estab- 
lishes the  relation  of  bailor  and  bailee  between  the  plaintiff  and 
the  defendant;  that  is  to  say,  the  defendant  became  the  bailee  of 
the  plaintiff  of  certain  carpets  to  be  by  it  cleaned  and  returned 
for  hire.  That  relation  imposed  upon  the  defendant  a  certain 
duty,  which  was  to  take  reasonable  and  proper  care  of  the  said 
carpets;  and  we  will  say  to  you  that  the  care  required  was  just 
such  reasonable  care  as  an  ordinarily  prudent  man  would  take 
under  like  circumstances  with  respect  to  his  own  property.  And 
if  you  find  in  this  case  that  all  through  this  transaction  the  de- 
fendant did  take  such  reasonable  and  proper  care  as  an  ordinarily 
prudent  man  would  take  under  like  circumstances,  then  the  plain- 
tiff cannot  recover.  ^^ 

You  are  instructed  that  the  defendant  claims  that  whatever  loss 
or  damage  was  sustained  in  this  case  to  the  carpets  in  question 
resulted  from  a  fire.  If  you  believe  that  the  carpets  of  the  plain- 
tiff were  damaged  as  a  result  of  the  fire  only,  and  that  the  said- 
fire  was  not  caused  by  the  negligence  or  carelessness  of  the  de- 
fendant, its  agents,  or  servants,  then  the  plaintiff  is  not  entitled  to 
recover.  But  if  you  believe  that,  after  the  damage  done  to  these 
carpets  by  the  fire,  they  were  damaged  b}^  the  careless  and  neg- 
ligent manner  in  which  the  defendant  conducted  its  business,  in 
not  taking  proper  care  of  them,  then,  while  the  plaintiff  could 
not  recover  for  the  damage  sustained  from  the  fire,  he  would 
be  entitled  to  recover  for  whatever  damages  were  caused  by  the 
negligence  of  the  defendant  after  the  fire.  ~^ 

§  989(3).     Illinois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  mare  in  controversy  was  borrowed  by  the  defendant  from 
the  plaintiff,  and  that  during  the  time  she  was  so  borrowed  she 
died    from    unavoidable   accident,    and    the    defendant    used    such 

21  Union  Stone  Co.  v.  Wilmington  23  Bowen  v.  Isenberg  Bros.  Co..  G7 
Transfer  Co.,  90  A.  407,  5  Boyce,  59.           A.  152,  6  Pennewill,  230. 

22  Bowen  v.  Isenberg  Bros.  Co.,  67 
A.  152,  6  Pennewill,  230. 
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care  as  the  most  prudent  person  takes  of  his  property  under  sim- 
ilar circumstances  without  any  carelessness  on  the  part  of  defend- 
ant, you  will  find  for  defendant.  ^* 

§  990.     Liability  of  gratuitous  bailee  for  negligence 
§  990(1).     Massachusetts 

The  court  instructs  the  jury  that  the  duty  which  the  law  im- 
poses on  gratuitous  bailees  is  that  the  bailee  shall  act  in  good 
faith;  that  is,  shall  use  the  degree  of  care  in  the  performance  of 
the  undertaking  w^hich  is  measured  by  the  carefulness  which  the 
depositary  uses  toward  his  own  property  of  similar  kind,  under 
like  circumstances.  ^^ 

§  990(2).     Missouri 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  plaintiff  delivered  to  defendant  the  goods  described  in 
plaintiff's  petition  for  the  purpose  of  effecting  a  sale  of  his  said 

goods  to  ,  and  that  defendant  was  not  to  receive  from  the 

plaintiff  any  compensation  for  her  said  undertaking,  then  the 
court  instructs  the  jury  that  defendant  was  a  mere  depositary,  a 
bailee  without  recompense  or  reward,  a  gratuitous  bailee  and 
could  be  liable  only  for  gross  negligence  if  at  all.  ~^ 

You  are  further  instructed  that  by  gross  negligence  in  this  in- 
struction is  meant  that  omission  of  care  which  even  the  most  in- 
attentive and  thoughtless  never  fail  to  take  of  their  own  concerns. 
You  are  therefore  instructed  that  the  mere  fact  that  the  property 
was  lost,  if  you  so  find,  in  the  absence  of  gross  negligence  as 
herein  defined,  does  not  make  the  defendant  liable  and  unless  you 
find  from  the  evidence  that  defendant  is  guilty  of  gross  negli- 
gence as  herein  defined  your  verdict  should  be  for  defendant.^' 

§  991.     Liability  of  bailee  where  bailment  for  mutual  benefit 
§  991(1).    Delaware 

The  court  instructs  the  jury,  if  the  removal  of  the  planer  and 
the  use  of  the  crane  were  under  the  exclusive  control  and  manage- 
ment of  the  defendant,  its  servant,  or  agent,  the  defendant  in  the 
absence  of  any  assumption  of  responsibility  on  the  part  of  the  plain- 
tiff is  liable  for  any  loss  or  injury  incident  thereto;  but  if  the 
plaintiff  guaranteed  the  sufficiency  of  the  crane  including  the  tracks 
and  its  other  equipment  for  the  purpose  of  lifting  and  removing 

24  Howard  v.  Babcock,  21  111.  2^^.  -<^  Wall  v.  Weiler  (App.)  200  S.  W. 

2  5Altman   v.    Aronson,    121    N.    E.       731. 
505,  231  Mass.  5SS,  4  A.  L.  R.  11S5.  -~  Wall  v.  Weiler  (App.)  200  S.  W. 

731. 
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the  planer  from  the  building  to  and  upon  the  truck  of  the  defend- 
ant, and  if  this  guaranty  extended  to  the  entire  tracks  both  in- 
side and  outside  of  the  building  then  the  plaintiff  assumed  the  risk 
and  the  defendant  is  thereby  relieved  from  liability.  In  other 
words,  if  the  crane  was  guaranteed  to  lift  and  carry  the  planer 
both  inside  and  outside  the  building,  or  if  the  defendant  was  in- 
duced by  the  plaintiff  to  believe  and  did  believe  that  the  crane 
would,  in  the  exercise  of  reasonable  care,  prudence  and  caution, 
safely  carry  the  planer  outside  as  well  as  inside  the  building,  and 
if  under  all  the  circumstances  such  care  was  exercised  by  the 
defendant,  then  the  plaintiff  cannot  recover  for  damages  to  the 
crane  or  to  the  planer,  and  your  verdict  should  be  for  the  de- 
fendant. If,  on  the  other  hand,  you  are  satisfied  from  the  evi- 
dence that  the  plaintiff  did  not  assume  any  responsibility  for  the 
crane  outside  of  the  building,  or  that  the  defendant  in  the  exer- 
cise of  reasonable  care,  prudence  and  caution  under  all  the  cir- 
cumstances knew  or  ought  to  have  known  that  the  crane  could 
not  safely  be  used  outside  of  the  building,  then  your  verdict  should 
be  for  the  plaintiff.  ^^ 

§  991(2).     Illinois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that  the  mares  in  controversy  were  hired  by  ,  the  plaintiff, 

to  ,  the  defendant,  to  be  used  by  the  latter,  and  that  they 

were  mutually  benefited  by  the  arrangement,  then  defendant  was 
only  required  to  use  such  care  as  ordinarily  prudent  men  take  of 
their  property  in  taking  care  of  the  mares,  and  if  the  jury  further 
believe  from  the  evidence  that  one  of  the  mares  died,  and  that  the 
defendant  used  such  care  and  diligence  in  taking  care  of  the  mare, 
you  will  find  for  the  defendant.  ^® 

§  991(3).    IVSaryland 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  defendant  undertook,  for  a  reward,  to  deliver  the  team  of 
horses  and  vehicle,  as  described  in  the  evidence,  to  a  person  desig- 
nated by  the  plaintiff,  and  in  the  course  of  this  undertaking  in- 
trusted the  driving  of  the  team  to  one  who,  by  his  negligence, 
permitted  the  horses  to  run  avv^ay,  whereby  the  plaintiff  suffered 
damage,  then  the  plaintiff  is  entitled  to  recover,  and  the  jury 
should  allow  such  damages  as  they  may  find  from  the  evidence 

2  8  Union   Stone  Co.  v.  Wilmington  pany  for  f aihire  to   take  care  of  a 

Transfer  Co.,  90  A.  407,  5  Boyce,  59.  stone  planer  and  safely  carry  it  from 

This  was  an  action  by  a  stone  com-  one  street  to  another, 

pany  to  recover  from  a  transfer  com-  29  Howard  v.  Babcock,  21  111.  259. 
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the  plaintiff  suffered  by  reason  of  the  default  of  defendant  in  the 
premises.  ^" 

§  992.  Liability  of  bailee  for  injuries  as  affected  by  use  of  sub- 
ject of  bailment  in  manner  different  from  that  author- 
ized 

§  992(1).     Alabama 

The  jury  are  instructed  that,  if  the  defendant  borrowed  or  hired 
the  mare  to  do  light  work  and  put  her  to  heavy  work,  and  while 
she  was  doing  such  heavy  work  she  received  an  injury  from  which 
she  died,  then  the  defendant  is  liable,  although  the  injury  to  the 
mare  occurred  without  any  fault  on  the  part  of  the  defendant.^^ 

The  court  instructs  the  jury  that,  if  you  believe  from  the 
evidence  that  the  defendant  g^ot  the  mare  to  do  a  particular  kind 
of  work,  and  put  her  to  a  different  kind  of  work,  and  she  was 
injureil  while  doing  such  work,  this  was  a  conversion,  and  would 
make  the  defendant  liable.  ^'  .' 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  defendant  used  the  mare  at  different  work  from  that  agreed 
upon,  if  any  was  agreed  upon,  and  she  received  an  injury  while 
being  so  used,  from  which  she  died,  defendant  is  liable,  whether  the 
mare  was  borrowed  or  hired.  ^^ 

§  992(2).    Georgia 

The  jury  are  instructed  that  the  hirer  of  a  horse  is  bound  to 
put  it  to  no  other  use  than  that  for  which  it  is  hired,  and,  if  he 
does  so,  it  amounts  to  a  conversion,  and  he  becomes  liable  for 
any  injury  that  occurs  after  the  conversion  and  while  the  horse 
is  in  his  possession.  ^* 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  defendant  hired  the  horse  mentioned  in  the  evidence  from 
the  plaintiff  to  go  to  one  or  more  particular  places  specified  in  the 
contract,  and  that  he  went  to  another  and  a  different  place  and  in 
a  dift'erent  direction  from  what  was  specified  in  the  contract  of 
hiring,  that  would  amount  to  a  conversion  of  the  horse;  and  if 
the  horse  died  while  in  his  possession,  and  after  he  had  so  con- 
verted it  to  his  own  use,  he  would  be  liable  for  the  value  of  the 
horse  at  the  time  of  the  conversion.  ^^ 

3  0  American  Dist.  Tel.  Co.  v.  Wal-  S2  Cartlidge  v.   Sloan,   26   So.  918, 

ker,  20  A.  1,  72  Md.  454,  20  Am.   St.       124  Ala.  596. 

Rep.  479.  3  3  Cartlidse   v.    Sloan,   26   So.  918, 

31  Cartlidge  v.   Sloan,   26   So.  918,      124  Ala.  596. 

124  Ala.  596.  34  Malone  v.  Robinson.  77  Ga.  719. 

35  Malone  v.  Robinson,  77  Ga.  719. 
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§  993.  Liability  of  bailee  for  injuries  as  affected  by  obligation 
of  bailor  to  furnish  property  suitable  for  purpose  of 
bailee 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  plaintiff  hired  his  mare  to  the  defendants  for  the  purpose  of 
being  used  by  them  in  pulling  ,  the  plaintiff  thereby  en- 
gaged and  bound  himself  that  the  mare  was  reasonably  fit  and 
suitable  for  such  uses.  If,  therefore,  you  find  that  the  mare  so 
hired  was  injured  while  in  the  use  of  the  defendants  in  pulling 
without  their  fault  and  through  the  nervousness  and  fret- 
fulness  of  said  mare,  or  because  of  her  diseased  condition  at 
the  time  plaintiff  hired  her  to  the  defendants,  or  because  of  her 

imfitness  to  pull  ,  then  you  should  find  for  the  defendants. 

But,  although  it  is  true  that  by  hiring  his  mare  to  the  defendants 

for  such  use  on  the  ,  the  plaintiff  impliedly  engaged  that 

she  was  reasonably  fit  for  that  purpose,  this  gave  the  defendants 
no  right  to  use  her  after  it  became  manifest  to  them  that  by  rea- 
son of  her  nervousness  or  fretfulness  or  diseased  condition  she 
was  not  fit  for  such  work.  They  had  no  right  to  abuse  her.  If 
her  board  devolved  upon  them,  it  was  their  duty  to  supply  her 
with  plentiful  food  and  water,  and  at  the  proper  time.  It  was 
their  duty,  also,  not  to  require  her  to-do  more  work  than  it  was 
manifest  she  could  perform  without  injury,  and  if,  during  sucli 
use,  it  was  plainly  evident  to  the  defendant's  employes  that  she 
was  exhausted,  overheated,  or  suffering  by  reason  of  disease,  and 
her  continued  use  was  dangerous  to  her  health  and  life,  it  was 
their  duty  then  to  abstain  from  further  use  of  her  without  ob- 
taining the  plaintiff's  consent  to  the  same ;  and  if,  without  so 
doing,  they  negligently  persisted  in  such  use,  and  by  reason  of 
the  same  she  was  so  injured  that  she  died,  the  defendants  are  lia- 
ble. In  this  connection  you  are  instructed  that  the  defendants 
were  only  required  to  use  ordinary  diligence  in  caring  for  the 
plaintiff's  mare,  such  diligence  only  as  ordinarily  prudent  men  un- 
der like  circumstances  would  use  in  regard  to  their  own  prop- 
erty. ^^ 

§  994.     Duty  of  agricultural  society  to  exhibitors 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  defendant  agricultural  society,  in  published  advertise- 
ments, invited  the  public  to  place  articles  on  exhibition  at  a  fair 
to  be  held  by  it  at  a  stated  time  and  place,  and  in  such  advertise- 
ments promised  to  keep  an  efficient  police  force  on  the  grounds 

3  6  Bass  V.  Cantor,  24  N.  E.  147,  123  Ind.  444. 
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(lay  and  night  to  take  care  of  articles  on  exhibition,  and  that  plain- 
tiff, in  response  to  such  invitation  and  at  the  direction  of  one  of 

the  officers  of  defendant,  placed  a in  one  of  the  buildings  of 

defendant  on  said  fair  grounds  for  the  purpose  of  exhibition  at  the 
said  fair,  and  if  you  further  believe  from  the  evidence  that  no  po- 
lice  force   whatever  was   provided   for   such   buildings,   and   that 

plaintiff's was  stolen  therefrom  as  a  result  of  such  failure  to 

provide  police  protection^  then  your  verdict  should  be  for  plain- 
tiff.3' 

§  995.     Contributory  negligence  of  bailor 
I  995(i).     Kansas 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  plaintiff",  when  he  intrusted  the  eggs  in  question  to  de- 
fendant for  storage,  knew  the  unfitness  of  the  warehouse  of  de- 
fendant for  the  purpose  of  such  storage,  or  if  you  believe  from  the 
evidence  that  the  plaintiff  had  equal  opportunities  with  defendant 
of  knowing  such  unfitness,  and  that  he  saw  and  inspected  the 
place  of  storage,  and  passed  judgment  upon  it  as  a  fit  place  for 
his  purposes,  then  plaintiff  cannot  recover  for  the  damages  to  the 
eggs  resulting  from  the  unfitness  of  the  warehouse  for  the  pur- 
pose of  such  storage,  although  you  may  further  believe  from  the 
evidence  that  defendant  was  negligent  in  the  construction  of  such 
warehouse,  and  in  failing  to  determine  what  kind  of  material  was 
adapted  to  the  purpose  of  such  storage.^* 

I  995(2).    New  York 

The  jury  are  instructed  that  if  you  believe  from  the  evidence 
that  when  plaintiff"  went  into  defendant's  shop  to  get  shaved  he 
hung  his  overcoat  mentioned  in  the  evidence  on  a  peg  near  the 
entrance  where  other  coats  were  hanging  and  that  while  being 
shaved  it  was  stolen  from  the  peg,  yet,  if  you  further  believe  from 
the  evidence  that  defendant  had  a  closet  where  the  clothes  of  his 
customers  were  kept  and  that  a  boy  was  constantly  in  attendance 
in  charge  of  such  closet  and  who  gave  checks  to  customers  for 
clothes  placed  in  the  said  closet  and  that  plaintiff  knew  of  this 
arrangement,  then  your  verdict  will  be  for  the  defendant.^^ 

37  Vigo     Agricultural     Society     v.  54  P.   672,  59  Kan.  626,  68  Am.   St. 

Brumfiel,  1  N.  E.  382,  102  Ind.  146,  Rep.  383. 

52  Am.  Rep.  657.  3 »  Trowbridge  v.  Schriever,  5  Daly, 

3  8  Parker  v.  Union  Ice  &  Salt  Co.,  11. 
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§  996.     Contractual    limitation   of   liability   of   bailee    for   loss    of 
goods — Validity 

The  court  instructs  the  jury  that  one  who  undertakes  to  care 
for  or  to  provide  custody  for  goods  for  hire  has  a  legal  right  to 
limit  his  liability  by  special  contract,  so  as  to  cover  only  such  dam- 
age as  may  be  caused  by  the  willful  or  gross  negligence  of  the 
party  in  caring  for  said  property  or  providing  storage  therefor.**^ 

The  court  instructs  the  jury  that  a  custodian  for  hire,  who  has 
limited  the  liability  thereunder  to  only  such  damages  as  may  be 
caused  by  the  willful  or  gross  negligence  of  such  person,  can  only 
be  held  liable  for  such  damage  as  naturally  resulted  from  the  will- 
ful act  of  such  person  in  caring  for  said  property  or  for  such  dam- 
age as  has  resulted  from  the  gross  negligence  of  such  person  in 
taking  care  of  said  property  while  in  his  possession.** 

The  court  instructs  the  jury  that  the  following  provisions  con- 
tained in  each  of  the  receipts  issued  by  the  defendant  to  the  plain- 
tiff, or  his  grantors,  for  each  of  the  bales  of  cotton  delivered  by 
plaintiff  to  defendant,  and  in  the  latter's  possession  at  the  time 
of  the  fire,  to  wit,  "Not  responsible  for  loss  by  damage,  fire,  flood, 
or  other  agencies,  unless  caused  by  the  willful  act  or  gross  negli- 
gence of  this  company,"  constitutes  a  part  of  the  contract  of  bail- 
ment, and  is  a  valid  and  binding  provision  thereof,  and  before 
plaintiff  will  be  entitled  to  recover  in  this  case  he  must  show  to 
your  satisfaction  by  a  preponderance  of  the  evidence  that  defend- 
ant's agents  or  employes  were  guilty  of  some  act  or  omission  con- 
tributing to  the  destruction  of  plaintiff's  cotton  by  the  fire  in  ques- 
tion, which  was  willfully  performed  or  omitted,  or  which  amounts 
to  gross  negligence  or  fraud.*^ 

§  997.     Right  of  bailor  ta  follow  property  into  hands  of  third  per- 
sons 

The  court  instructs  the  jury  that,  when  one  lends  property  to 
another  for  temporary  use,  the  former  does  not  part  with  the  pos- 
session, but  only  the  custody  of  the  property  for  the  time  being. 
The  lending  of  property  to  another  for  use  without  pay  constitutes 
one  of  the  several  kinds  of  bailment.  The  lender  does  not  part 
with  the  possession  but  intrusts  the  custody  of  the  property  to  his 
bailee.  If  the  latter  embezzles  or  fraudulently  converts  the  prop- 
erty to  his  own  use,  such  conversion  does  not  divest  the  owner  of 

4  0  Interstate  Compress   Co.  v.   Ag-      new  (C.  C.  A.  Old.)  255  F.  50S,  IGS  C. 
new  (C.   C.  A.  Old.)  255  F.   508,  168      C.  A.  199. 
O.  C.  A.   199.  42  Interstate   Compress   Co.   v.  Ag- 

41  Interstate   Compress  Co.  v.  Ag-      new  (C.  C.  A.  Okl.)  255  F.  508,  108 

C.  C.  A.  199. 
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his  title  in  the  property ;  for  it  is  a  well-recognized  rule  of  law  that 
if  personal  property  is  sold  without  the  consent  of  the  owner  by 
one  who  has  only  a  temporary  right  to  its  use  by  lending,  or  other- 
wise, or  a  qualified  possession  of  it  for  a  specific  purpose,  as  for 
personal  use,  the  owner  can  follow  and  reclaim  it  in  the  hands  of 
any  person,  however  innocent.  The  possession  of  the  owner  can- 
not be  divested  by  a  tortious  or  fraudulent  conversion,  as  by  an 
unlawful  sale  to  another.*^ 

§  998.  Limitation  of  action  by  bailor — Knowledge  of  adverse 
claim 
You  are  instructed,  if  you  find  from  the  evidence  that  the  plain- 
titt  purchased  the  property  in  suit  or  any  thereof  for  herself,  and 
became  and  was  the  owner  of  it,  and  that  subsequently  plaintiff 
loaned  the  same  or  any  thereof  to  the  defendant  for  his  temporary 
use,  and  defendant  was  in  possession  of  said  property  by  reason 
of  such  loaning,  and  not  otherwise,  the  mere  fact,  if  it  is  a  fact, 
that  he  was  in  possession  of  the  same,  for  a  period  of  more  than 

years  prior  to  the  commencement  of  this  action,  does  not 

entitle  him  to  the  continuous  possession  of  the  same  after  demand 
made  for  it  by  the  plaintiff,  unless  you  further  find  that  for  more 

than  years  prior  to   the   commencement  of  the  action  he 

claimed  to  be  the  owner  of  the  property,  and  such  claim  for  more 
than years  was  known  to  the  plaintiff.** 

§  999.     Presumptions  and  burden  of  proof 

The  court  instructs  the  jury  that  ordinarily  failure  of  duty  will 
not  be  presumed.  It  must  be  proved  by  the  plaintiff.  But  where 
property  under  a  contract  of  bailment  is  damaged  or  injured  while 
in  the  exclusive  custody  of  a  bailee,  his  servant  or  agent,  it  is  in- 
cumbent upon  the  bailee  to  satisfy  the  jury  that  the  injury  was 
not  occasioned  by  the  default  or  neglect  of  himself  or  his  servant 
or  agent.*^ 

§  1000.     Measure  of  damages  for  conversion  by  bailee 

The  court  instructs  the  jury  that  if  you  find  that  the  defendant 
did  not  have  a  lien  upon  the  said  automobile  at  the  time  of  its 
seizure,  and  that  such  seizure  was  wrongful,  your  verdict  will  be 
for  the  plaintiffs  for  such  sum  as  will  reasonably  compensate  them 
for  the  deterioration,  if  any,  on  their  said  automobile,  from , 

43McClemy  v.  Brown  (Del.)  99  A.  reunion   Stone  Co.  v.  Wilmington 

48,  6  Boyce,  253.  Transfer  Co.  (Del.)  90  A.  407,  5  Boyce, 

44  Woods  V.   Latta,   SS   P.   402,   35  59. 
Mont.  9. 
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or  date  of  seizure,  to  this  date,  and  such  further  sum  as  under  the 
evidence  you  may  find  to  be  a  reasonable  rental  of  said  automobile 
from  date  of  seizure  of  said  automobile  to  this  date,  the  total  sum 

to  be  allowed  not  to  exceed  $ ,  and  in  addition  thereto  award 

the  possession  of  said  automobile  to  plaintiffs,  or  in  lieu  of  said 
automobile  such  additional  sum  as  you  find  said  automobile  now 
to  be  reasonably  worth  on  the  market,  not  to  exceed  $ .*° 

4  6  Ford  Motor  Co.  v.  Freeman  (Tex.  Civ.  App.)  168  S.  W.  80. 


1343  BANKRUPTCY  §  1003(1) 

CHAPTER  LXVII 

BANKRUPTCY 

§  1001.     Acts  of  bankruptcy. 

1002.  What  constitutes  insolvency  within  Bankruptcy  Act. 

1003.  When  conveyance  set  aside  as  preferential. 

1003(1).  Oklahoma. 
1003(2).  Virginia. 

1004.  Same — Reasonable  cause  to  believe  that  preference  intended. 

1004(1).  Illinois. 
1004(2).  Oklahoma. 
1004(3).  Virginia. 

1005.  Same — Effect  of  mere  suspicion  of  possible  insolvency. 

1006.  Same — Questions  for  jury. 

1007.  Avoidance  by  trustee  of  transfers  by  bankrupt  as  fraudulent. 

1008.  Valuation  of  assets. 

1009.  Effect  of  discharge  in  bankruptcy — New  promise. 

See,  also,  Assignment  for  Benefit  of  Creditors;   Compromise  and  Settlement; 
Insolvency. 

§  1001.     Acts  of  bankruptcy 

You  are  instructed  that  it  is  an  act  of  bankruptcy  for  a  person 
to  transfer,  while  insolvent,  any  portion  of  his  property  to  one  or 
more  of  his  creditors,  with  intent  to  prefer  such  creditors  over  his 
other  creditors.-"- 

§  1002.     What  constitutes  insolvency  within  Bankruptcy  Act 

You  are  instructed  that  a  person  is  deemed  insolvent,  within 
the  provisions  of  the  Bankruptcy  Law,  whenever  the  aggregate  of 
his  property,  exclusive  of  any  property  which  he  may  have  con- 
veyed, transferred,  concealed,  or  removed,  or  permitted  to  be  con- 
cealed or  removed,  with  intent  to  defraud,  hinder,  or  delay  his 
creditors,  will  not,  at  a  fair  valuation,  be  sufficient  in  amount  to 
pay  his  debts.* 

§  1003.     When  conveyance  set  aside  as  preferential 
§  1003(1).    Oklahoma 

You  are  instructed  in  this  case  if,  at  the  time  of  receiving  said 
house  and  lot  or  the  proceeds  thereof  by  the  defendant,  the  date  of 
it  was  within  less  than  four  months  of  the  date  of  the  bankruptcy, 

and  that was  in  fact  insolvent,  and  that  it  was  paid  on  an 

antecedent  indebtedness,  and  that  the  bank  had  reasonable  cause 
to  believe  at  the  time  that  it  was  intended  as  a  preference,  and  that 

1  Johnston  v.  George  D.  Witt  Shoe  2  Johnston  v.  George  D.  Witt  Shoe 

Co.,  50  S.  E.  153,  103  Va.  611.  Co.,  50  S.  E.  153,  103  Va.  611. 
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such  payment  enabled  the  bank  to  obtain  a  greater  proportion  of 
its  debt  than  any  other  creditor  of  the  same  class,  then,  in  that 
event,  you  should  find  for  the  plaintiff.  If,  however,  all  of  these 
conditions  above  named  are  not  met,  you  should  find  for  the  de- 
fendant.^ 

§   1003(2).     Virginia 

You  are  instructed  that  a  person  is  deemed  to  have  given  a  pref- 
erence, if,  being  insolvent,  he  has  made  a  transfer  of  any  of  his 
property,  and  the  effect  of  this  transfer  is  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of  his  debt  than  any  other 
of  such  creditors  of  the  same  class.* 

You  are  instructed  that,  if  an  insolvent  person  has  made  such  a 
transfer,  and  within  four  months  thereafter  he  files  a  petition  in 
bankruptcy,  then  if  the  person  receiving  this  transfer,  or  to  be  bene- 
fited thereby,  or  his  agent  acting  therein,  shall  have  had  reason- 
able cause  to  believe  that  it  was  intended  thereby  to  give  a  prefer- 
ence, then  this  preference  shall  be  voidable  by  the  trustee  of  the 
bankrupt,  and  he  may  recover  the  property,  or  its  value,  from  the 
person  receiving  the  same.^ 

The  court  instructs  the  jury  further  that  if  they  believe  from  the 

evidence  that  on  ,  Mrs.  ,  while  insolvent,  and  within 

four  months  of  the  filing  of  a  petition  in  bankruptcy  by  her,  trans- 
ferred a  portion  of  her  property  to  the  defendant  with  the  intention 
to  prefer  it  over  the  other  creditors,  and  that  subsequently  she  was 
adjudged  to  be  a  bankrupt,  and  that  the  defendant  receiving  the 
payment  or  benefiting  thereby,  or  its  agent  acting  therein,  had 
reasonable  cause  to  believe  that  it  was  intended  thereby  to  give  a 
preference,  then  they  should  find  for  the  plaintiff,  and  assess  his 

damages  at  $ ,  with  interest  thereon  from  the  time  demand 

was  made  on  the  defendant  by  the  plaintiff,  and  in  ascertaining 
whether  there  was  a  reasonable  cause  for  such  belief  the  jury 
should  look  to  all  the  dealings  between  the  parties  as  disclosed  by 
the  evidence,  and  all  the  facts  and  circumstances  known  to  the  de- 
fendant, or  its  agent  surrounding  and  attendant  upon  the  final 
transaction  of  payment.® 

3  First  Bank  of  Maysville  v.  Alex-  b  Johnston  v.  George  D.  Witt  Shoe 

ander,  153  P.  646,  49  Okl.  418.  Co.,  50  S.  E.  153,  103  Va.  611. 

*  Johnston  v.  George  D.  Witt  Shoe  o  Johnston  v.  George  D.  Witt  Shoe 

Co.,  50  S.  E.  153,  103  Va.  611.  Co.,  50  S.  E.  153,  103  Va.  611. 
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§  1004.     Same — Reasonable  cause   to   believe  that  preference  in- 
tended 
§  1004(1).     Illinois 

The  jury  are  instructed  that  the  law  presumes,  and  it  is  your 
duty  to  presume,  that  the  defendant  had  no  reasonable  cause  to 
believe  a  preference  would  be  created  by  the  payment  of  the  note 
and  overdraft,  and  you  should  act  upon  and  enforce  this  presump- 
tion of  the  law,  unless  it  has  been  overcome  by  a  preponderance 
of  the  evidence.' 

§  1004(2).    Oklahoma 

You  are  instructed  that  the  term  "reasonable  cause  to  believe 
that  a  preference  was  intended,"  as  used  in  the  instructions  hereto- 
fore given  you,  does  not  require  actual  belief  on  the  part  of  the 
creditor  receiving  the  transfer  of  the  property,  but  it  is  enough  to 
constitute  a  reasonable  cause  to  believe  him  insolvent  that  the 
facts  and  circumstances  with  reference  to  the  transfer  or  his  finan- 
cial condition,  which  when  brought  home  to  the  creditor  or  trans- 
feree are  such  as  will  put  an  ordinarily  prudent  man  upon  inquiry, 
which  if  pursued  would  lead  to  knowledge  of  his  insolvency.* 

§  1004(3).     Virginia 

The  court  instructs  the  jury  further  that,  even  though  they  may 
believe  from  the  evidence  that  at  the  time  he  received  the  accept- 
ances of  ,  the  defendant's  treasurer  had  a  suspicion  in  his 

mind  that  the  debtor  was  insolvent,  this  alone  is  not  sufficient  to 
support  a  verdict  for  the  plaintiff.  They  should  find  for  the  de- 
fendant, unless  they  believe  further  from  the  evidence  that  at  the 
time  of  the  transfer  the  defendant  or  its  treasurer  actually  knew, 
or  had  reasonable  cause  to  believe,  that  jt  was  intended  thereby  to 
give  a  preference.® 

The  court  instructs  the  jury  further  that  if  they  believe  from  the 
whole  evidence  that  at  the  time  of  the  transfer  by  W.  to  the  de- 
fendant company  the  said  company  and  its  treasurer  believed  that 
W.  was  solvent,  and  that  the  facts  and  circumstances  within  its 
knowledge  or  that  of  its  agent  did  not  furnish  probable  cause  to 
believe  that  a  preference  was  intended,  then  they  should  find  for 
the  defendant,  even  should  they  further  believe  that  at  the  time 
of  the  transfer  the  debtor  was  actually  insolvent.^*^ 

You  are  instructed  that  if  the  debtor  making  the  payments  is 

1  Chisholm  v.  First  National  Bank,  »  Johnston  v.  George  D.  Witt  Shoe 

176  111.  App.  382.  Co.,  50  S.  E.  153.  103  Va.  611. 

8  First  Bank  of  Mavsville  v.  Alex-  lo  Johnston  v.  George  D.  Witt  Shoe 

ander,  153  P.  646,  49  Old.  418.  Co.,  50  S.  E.  153,  103  Va.  611. 
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actually  insolvent  at  the  time,  and  the  means  of  knowledge  upon 
the  subject  are  available,  and  the  creditor  receiving  or  being  bene- 
fited by  the  payment,  or  his  agent  conducting  the  transaction,  is 
in  possession  of  such  facts  and  circumstances  as  would  lead  a  pru- 
dent business  man  to  conclude  that  the  aggregate  of  the  debtor's 
property,  exclusive  of  any  property  which  he  may  have  conveyed,  • 
transferred,  concealed,  or  removed,  or  permitted  to  be  concealed 
or  removed,  with  intent  to  hinder,  delay,  and  defraud  his  creditors, 
would  not,  at  a  fair  valuation,  be  sufficient  to  pay  his  debts  (or  if 
the  facts  and  circumstances  in  possession  as  aforesaid  are  such  as 
clearly  ought  to  put  a  prudent  business  man  on  inquiry),  then,  in 
either  case,  the  law  considers  that  there  is  reasonable  cause  to  be- 
lieve that  the  transferor  intended  to  give  a  preference,  as  herein- 
before defined,  and  the  transfer  is  voidable.^^ 

§  1005.     Same — Effect  of  mere  suspicion  of  possible  insolvency 

You  are  instructed  that,  if  the  facts  and  circumstances  within 
the  knowledge  of  the  creditor  or  his  agent  at  the  time  of  the  trans- 
action do  not  create  more  than  a  suspicion  in  the  mind  of  possible 
insolvency,  then  the  creditor  is  not  put  upon  inquiry,  and  he  is 
not  charged  with  knowledge  of  his  debtor's  financial  condition.  It 
is  for  the  jury  to  determine  upon  the  evidence  in  any  given  case 
whether  the  facts  and  circumstances  known  to  the  creditor,  or  his 
agent,  at  the  time  of  the  transfer  by  the  debtor  which  is  the  sub- 
ject of  investigation,  were  adequate  to  furnish  a  reasonable  cause 
to  believe  that  a  preference  in  the  meaning  of  the  law  was  intend- 
ed to  be  given,  or  whether,  falling  short  of  this,  they  simply  sufficed 
to  create  a  suspicion  in  the  mind  of  possible  insolvency.^^ 

§  1006.     Same — Questions  for  jury 

The  court  instructs  the  jury  that  it  is  their  province  to  deter- 
mine from  the  evidence  in  this  case,  taking  into  consideration  all 
the  facts  and  circumstances  established  as  to  the  nature,  character, 
course,  and  details  of  the  dealings  between  the  plaintiff  and  de- 
fendant, whether  this  evidence  establishes  by  a  fair  preponderance 
thereof  that  at  the  time  of  the  transfer  the  debtor  was  insolvent, 
and  the  creditor  or  its  agent  knew  it,  or  had  reasonable  cause  to 
believe  that  a  preference  was  intended,  in  which  event  they  should 
find  for  the  plaintiff,  or  whether  it  merely  establishes  that  the  debt- 
or was  insolvent  at  the  time  of  the  transfer,  but  that  the  creditor 
and  its  agent  was  unaware  of  it,  or  had  a  mere  suspicion  of  the  in- 
solvency, in  which  event  they  should  find  for  the  defendants.    Rea- 

11  Johnston  v.  George  D.  Witt  Shoe  12  Johnston  v.  George  D.  Witt  Shoe 

Co.,  50  S.  E.  153,  103  Va.  611.  Co.,  50  S.  E.  153,  103  Va.  611. 
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sonable  cause  to  believe  that  the  debtor  intended  to  make  a  pref- 
erence by  a  transfer  and  reasonable  cause  to  believe  that  at  the 
time  of  this  transfer  the  debtor  was  insolvent  are  the  same  thing, 
so  far  as  the  creditor  receiving  or  being  benefited  by  the  transfer 
is  concerned. ^^ 

§  1007.     Avoidance  by  trustee  of  transfers  by  bankrupt  as  fraud- 
ulent 

The  court  instructs  the  jury  that  if  the  jury  believe  from  the 
evidence  that  within  four  months  prior  to  the  filing  of  the  petition 
in  bankruptcy,  with  the  intent  on  her  part  to  hinder,  delay,  or  de- 
fraud her  creditors,  or  any  of  them,  made  a  transfer  of 

$ of  her  property  to  the  defendants,  and  that  such  transfer 

was  not  to  purchasers  in  good  faith  and  for  a  fair  present  consid- 
eration moving  at  that  time,  the  said  transfer  is  void  and  they  must 
find  for  the  plaintiff." 

§  1008.     Valuation  of  assets 

The  jury  are  instructed  that  in  determining  the  value  of  the 

property  and  assets  of  the  respondent  on  the day  of , 

you  are  required  to  fix  such  value  at  a  fair  valuation.  This  does 
not  mean  what  the  property  would  bring  at  a  forced  or  auction 
sale.  A  fair  valuation  of  the  real  estate  is  such  sum  as  the  proper- 
ty would  reasonably  have  sold  for  to  a  purchaser  desiring  to  buy, 
and  the  owner  wishing  to  sell.  A  fair  value  of  the  merchandise, 
implements,  and  other  personal  property  is  the  sum  that  could 
have  been  fairly  realized  from  the  sale  of  such  property  in  bulk, 
or  in  parcels,  in  the  usual  and  ordinary  way  of  selling  such  classes 
of  property  for  cash  in  this  market.  A  fair  valuation  of  the  notes 
and  accounts  is  the  net  sum  that,-  in  your  judgment,  from  all  the 
evidence  before  you,  could  have  been,  with  reasonable  diligence, 
realized  from  the  collection  of  such  notes  and  accounts,  within  a 

reasonable  time  after  ,  and  not  the  amounts  as  shown  by 

their  face,  unless  their  face  value  was  in  fact  their  fair  value.-^^ 

§  1009.     Effect  of  discharge  in  bankruptcy — New  promise 

The  court  instructs  the  jury  that  the  cause  of  action  of  the  plain- 
tiff is  barred  by  the  defendant's  discharge  in  bankruptcy,  and  they 
should  find  for  the  defendant,  unless  they  believe  from  the  evi- 
dence that  the  defendant  promised  and  agreed  to  and  with  the 

13  Johnston  v.  George  D.  Witt  Shoe  is  Plymouth  Cordage  Co.  v.  Smith, 
Co.,  50  S.  E.  1.53,  103  Va.  611.  90  P.  419,  IS  Okl.  249,  11  Ann.  Cas. 

14  Webb's    Trustee    v.     Lynchburg  445. 
Shoe  Co.,  56  S.  E.  581,  106  Va.  726. 
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plaintiff  that  he  would,  as  soon  as  he  was  able,  pay  to  plaintiff 
said  debt  after  the  plaintiff  had  paid  said  indebtedness,  and  that 
he  was  able  to  pay,  and  that  said  promise,  if  any  there  was,  was 
made  after  the  payment  of  said  debt  by  the  plaintiff  and  after 
defendant's    discharge    in    bankruptcy,    and    before    the    filing    of 

plamtiff's   amended   petition   on   ,   and   in   that   event   they 

should  find  for  the  plaintiff;  but  to  revive  the  debt  a  promise  must 
be  explicit,  direct,  positive,  and  unequivocal,  and  must  have  been 
made  to  the  plaintiff.*® 

loBrashears  v.  Combs,  192   S.  W.  482,  174  Ky.  344. 
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§  1036.     Same — What  are  demands  against  a  bank  for  purpose  of  determin- 
ing its  solvency. 
1037.     Evidence  of  value  of  assets. 

A.    Ofi^icurs  and  Agi;;nts 

§  1010.     Individual  liability  of  organizers  of  bank  for  acts  of  offi- 
cers in  creating  debts 
You  are  instructed,  further,  that  if  at  the  meeting  of  defendants 

on  or  about  ihe day  of ,  it  was  agreed  by  defendants 

that  T,  should  go  with  V.  to county  and  secure  the  signa- 
ture of  V.'s  father  to  said  note  with  such  other  security  as  T. 

should  regard  as  sufficient,  and  T.  went  to county  with  V., 

and  came  back  and  reported  to  or  told  defendants  that  said  note 
had  been  signed  by  V.'s  father,  and  V.  had  it  to  get  one  of  the 

to  sign  it,  and  it  would  be  forthcoming  in  a  few  days,  and 

defendants  acted  upon  this  and  organized  the  bank  by  electing 
directors  and  officers,  or  by  electing  directors,  who,  in  turn,  elect- 
ed officers,  and  that  defendants  permitted  said  officers  to  carry 
on  and  operate  said  bank  and  the  indebtedness  herein  sued  upon 
was  created  by  said  officers  in  the  conduct  of  said  bank  in  the 
usual  course  of  a  banking  business,  then  the  defendants,  includ- 
ing   ,  would  be  liable  for  the  indebtedness  herein  sued  upon.^ 

§  1011.  Authority  of  president  to  employ  attorney — Ratification 
by  directors 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
in  this  case  that  ,  while  acting  as  president  of  the  defend- 
ant bank,  employed  the  plaintiff ,  as  its  attorney,  and  that 

under  such  employment  the  said  plaintiff  performed  services  for 
the  said  bank  or  held  himself  in  readiness  at  all  times  to  ad- 
vise, consult,  or  otherwise  serve  the  bank,  being  its  regular  attor- 
ney, for  which  service  he  has  not  been  paid,  you  will  be  warrant- 
ed in  finding  for  the  plaintiff  in  such  an  amount  as  the  proof  in 
the  case  shows  his  services  to  be  reasonably  worth,  provided. 
that  you  further  find  that  the  employment  of  the  plaintiff  and 
services  rendered  were  known  to  the  directors  of  the  defendant 
bank,  and  were  accepted  by  them  and  they  acquiesced  in  said  em- 
ployment by  the  president  and  ratified  the  same.^ 

You  are  further  instructed  that,  if  you  find  from  the  evidence 
in  this  case  that  the  plaintiff,  as  an  attorney  at  law,  performed 

1  Curtis  V.  First  Nat.  Bank  of  Ft.  2  Dent    v.    People's    Bank    of    Im- 

Worth  (Tex.  Civ.  App.)  138  S.  W.  795.      boden,  175  S.  W.  1154,  118  Ark.  157,  1 

A.  L.  R.  688. 
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services,  such  as  giving  advice  about  the  business  of  the  bank 
during  the  period  of  years  as  alleged  in  the  complaint  in  this  case, 
that  he  refrained  from  taking  cases  against  the  bank,  and  always 
held  himself  in  readiness  to  serve  the  bank  when  called  upon  by 
its  cashier  or  other  officers,  and  that  the  services  rendered  were 
at  the  solicitation  of  the  cashier  and  other  officers  of  the  bank, 
that  such  services  have  never  been  paid  for,  then  in  that  event  you 
will  be  warranted  in  finding  for  the  plaintiff  in  such  an  amount  as 
the  proof  shows  such  services  to  be  reasonably  worth,  provided, 
that  you  further  find  that  the  employment  of  the  plaintiff  and 
services  rendered  were  known  to  the  directors  of  the  defendant 
bank,  and  were  accepted  by  them  and  they  acquiesced  in  said  em- 
ployment by  the  president  and  ratified  the  same.^ 

§  1012.     Authority  of  ofHcer  or  agent  to  certify  check 

The  court  instructs  the  jury  that  the  indorsement  on  the  face  of 
the  check  sued  on  is  in  proper  form  to  constitute  a  certification 
thereof;  and  the  court  instructs  you  that  if  you  find  from  the  evi- 
dence that  ,  defendant's  paying  teller,  at  the  time  of  mak- 
ing said  indorsement,  had  authority,  or  apparent  authority,  as 
defined  in  these  instructions,  to  make  the  indorsement  of  certifi- 
cation upon  said  check,  and  if  you  further  find  from  the  evidence 
that  plaintiff  acted  in  good  faith  and  without  fraud,  as  defined 
in  another  instruction  herewith  given,  then  your  verdict  must 
be  for  the  plaintiff.* 

The  court  instructs  the  jury  that  plaintiff  is  not  required  to 
prove  that  defendant's  paying  teller  had  actual  authority  conferred 
upon  him  by  defendant  to  certify  checks,  but  that  plaintiff  had  the 
right,  in  good  faith,  to  rely  upon  the  apparent  authority  of  said 
paying  teller  to  certify  checks.^ 

The  court  instructs  the  jury  that  if  they  find  from  the  evidence 
that  checks  were  certified  by  the  paying  tellers  of  the  defendant 
company,  and  if  you  further  find  from  the  evidence  that  said 
certifications  were  made  in  the  general  course  of  the  defendant's 
business,  and  if  you  further  find  that  plaintiff,  in  good  faith,  dealt 
with  said  defendant  company  on  the  basis  of  said  course  of  busi- 
ness, and  if  you  further  find  from  the  evidence  that  the  officers  of 
defendant  knew  of  said  course  of  business,  then  the  defendant  will 

3  Dent    V.    People's    Bank    of    Im-  *  Muth  v.  St.  Louis  Trust  Co.,  67  S. 

boden.  17.5  S.  W.  1154,  118  Ark.  157,  1      W.  978.  94  Mo.  App.  94. 
A.  L.  R.  688.  5  Muth  v.   St.  Louis  Trust  Co.,  67 

S.  W.  978,  94  Mo.  App.  94. 
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be  bound  by  the  act  of  its  paying  teller  in  making-  the  certification 
of  the  check  sued  on.*' 

§  1013.     Same — Certification  of  check  by  cashier  drawn  by  him- 
self payable  to  his  own  order 

You  are  instructed  that  this  general  authority  as  such  general 
agent  of  the  bank  to  draw  drafts  or  checks  on  the  bank  in  the 
•conduct  of  its  business  does  not,  by  itself,  permit  him  to  draw  such 
■drafts  or  checks  in  payment  of  his  personal  debts,  or  to  raise 
money  for  the  transaction  of  his  personal  business.  Where,  there- 
fore, as  in  this  case,  he  draws  a  draft  or  check  on  the  bank,  pay- 
able to  his  own  order,  and  for  his  individual  debt,  the  party  act- 
ing thereon  takes  the  risk  that  the  agent  or  the  cashier  may  act 
without  authority  to  do  so.  But  if  it  appears  that  the  agent  had 
repeatedly  done  such  acts  on  previous  occasions,  and  that  such 
acts  had  been  ratified,  and  not  repudiated,  by  the  officers  of  the 
corporation,  then,  providing  such  acts  have  been  done  for  a  period 
sufficiently  long  to  establish  a  settled  course  of  business,  it  may 
be  inferred,  from  the  general  manner  in  which  they  have  been 
done,  that  such  acts  were  known,  or  ought  to  have  been  known, 
by  the  directors,  and  that  the  cashier  had  authority  to  do  such 
acts.  If  that  be  shown,  the  bank  is  liable.  The  authority  to  make 
such  personal  use  of  the  funds  of  the  bank  may  be  shown,  there- 
fore, by  the  long-continued  doing  of  such  acts  under  such  circum- 
stances as  warrant  the  inference  that  the  acts  were  known  and 
authorized  by  said  bank ;  that  is,  the  authority  of  the  cashier  may 
be  inferred  from  the  power  he  was  accustomed  to  exercise  with- 
out the  dissent  of  the  bank,  and  with  its  acquiescence.' 

§  1014.     Implied  authority  of  teller  to  certify  checks 

The  court  instructs  the  jury  that  unless  they  find  from  the  evi- 
dence that  P.,  the  person  whose  name  appears  on  the  face  of 
the  writing  offered  by  the  plaintiff,  was  authorized  or  held  out  to 
the  public  by  the  defendant  company  as  being  authorized  to  certify 
or  mark  "Good"  writings  or  checks  of  the  character  of  the  paper 
sued  on  by  plaintiff,  they  will  find  for  the  defendant.  And  the 
court  states  to  the  jury  that  the  fact  that  the  said  P.  signed  him- 
self as  "teller"  or  was  designated  or  called  "teller,"  or  "pay- 
ing teller,"  of  the  defendant  company,  is  not  of  itself  sufficient 
to  justify  the  conclusion  that  the  said  P.  was  clothed  with  any 
such  authority.* 

6  Muth  V.  St.  Louis  Trust  Co.,  67  S.  s  Muth  v.  St.  LouLs  Trust  Co.,  67  S. 
•W.  978,  94  Mo.  App.  94.                                 W.  978,  94  Mo.  App.  94. 

7  Gale  V.  Chase  Nat.  Bank,  104  F. 
214,  43  C.  C.  A.  496. 
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B.    Deposits 

§  1015.     Relation  of  bank  and  depositor 

The  court  instructs  the  jury  that  the  relation  of  banker  and 
depositor  is  the  relation  of  debtor  and  creditor.  The  depositor 
when  he  deposits  money  in  a  bank  becomes  the  creditor  of  that 
bank  and  the  bank  becomes  his  debtor  for  the  amount  of  money 
deposited.  The  depositor  is  entitled  to  draw  orders  by  checks, 
drafts  or  notes,  for  the  payment  of  money,  upon  the  bank  and  the 
bank,  if  indebted  to  the  drawer  of  the  order  in  an  amount  equal  or 
in  excess  of  that  appearing  upon  the  order,  must  pay  it  upon  pres- 
entation for  payment,  and  for  any  balance  due  the  depositor  the 
bank  is  the  debtor  for  that  balance.^ 

§  1016.     Effect  of  certification  of  check 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 
that  the  check  sued  on  was  certified  by  the  authority  of  the  defend- 
ant company,  and  that  at  the  time  of  said  certification  there  was- 
sufficient  funds  of  the  maker  of  said  check  on  deposit  with  de-^ 
fendant  to  pay  said  check,  then  defendant  had  the  right  to  retain 
out  of  the  funds  of  said  maker  a  sufficient  amount  to  pay  said, 
check  whenever  the  same  might  be  presented.^** 

The  court  instructs  the  jury  that,  if  they  find  from  the  evidence 
that  at  the  time  the  check  sued  on  was  presented  to  defendant 
for  certification,  there  were  sufficient  funds  of  the  drawer  on 
deposit  with  the  defendant  to  pay  the  same,  that  it  became  the 
duty  of  the  defendant  to  retain  said  funds  to  pay  said  check,  pro- 
vided the  jury  finds  from  the  evidence  that  defendant's  teller  had 
authority  to  certify  said  check. ^^ 

§  1017.     Title  of  bank  to  checks  deposited 

The  court  instructs  the  jury  that  if  they  shall  believe  from  the 
evidence  that  the  plaintifif  bank  received  the  check  which  is  the  sub- 
ject of  this  suit  as  a  deposit  to  be  treated  as  cash,  and  that  such  was 

the  intention  of  the  parties  ( and  the  bank),  at  the  time  the 

check  was  received  and  deposited,  then  title  to  said  check  passed 
to  the  bank  at  that  time.  But  if  the  jury  shall  believe  from  the 
evidence  that  the  parties  intended  that  the  bank  should  not  re- 
ceive said  check  as  cash,  but  only  as  an  agent  for  collection,  then 

9  People's  Nat.  Bank  of  Middletown  lo  Muth  v.  St.  Louis  Trust  Co.,  67 

V.  Rhoades  (Del.)  90  A.  409,  5  Boyce,       S.  W.  978,  94  Mo.  App.  94. 
65.  11  Muth  V.  St.  Louis  Trust  Co.,  67 

S.  W.  978,  94  Mo.  App.  94. 
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title  to  said  check  did  not  vest  in  the  bank  at  the  time  of  the  de- 
posit.^^ 

The  court  further  tells  the  jury  the  question  as  to  whether  the 
parties  intended  the  check  when  deposited  to  be  treated  as  cash 
or  merely  for  collection  is  one  of  fact  for  the  jury  under  all  the 
facts  and  circumstances  proven  in  the  case  relating  thereto  and 
throwing  light  thereon. ^^ 

§  1018.     Improper  charges  to  account  of  depositor 

You  are  instructed  that,  if  you  find ,  as  cashier  of  the  bank, 

transferred  amounts  from  the  account  of  without  her  au- 
thority to  his  individual  account,  and  caused  entries  to  be  made 
on  the  books  of  the  bank  by  virtue  of  authority  of  charge  tickets 
made  by  himself,  which  operated  to  transfer  the  amounts  to  his 
credit,  and  that  charge  tickets  as  used  by  said  cashier  in  said 
transactions  could  only  be  made  by  an  officer  or  agent  of  the  bank, 
and  that  by  this  system  the  said  cashier  appropriated  amounts 
to  his  own  use,  then  you  are  instructed  that  as  between  the  bank 
and  the  said  depositor  the  bank  would  be  liable  for  such  charges 
made  to  her  account,  unless  with  knowledge  of  said  improper 
charges  she  has  by  silence  ratified  and  adopted  the  same  as  proper 
charges,  or  she  received  a  statement  from  the  bank  with  vouch- 
ers representing  such  charges,  and  she,  upon  receiving  them  did 
not  in  a  reasonable  time  notify  the  bank  that  they  were  improper, 
and  the  bank  was  injured  by  her  failure  to  so  notify  it.^* 

§  1019.     Authority  of  bank  to  pay  deposits 

The  jury  are  instructed  that  if  the  jury  believe  from  the  evi- 
dence that  the  check  for  $ ,  dated  ,  drawn  upon  the 

defendant  bank,  signed  " ,"  and  afterwards  paid  by  the  de- 
fendant, was  in  fact  signed  by  the  plaintiff,  in  the  name  of  plaintifif, 
or  by  another  for  her  and  with  her  consent,  or  by  her  authority, 
they  should  find  for  the  defendant.^^ 

§  1020.     Same — Scope  of  authority  given  by  depositor  to  loan  out 
deposit 

I  instruct  you  that,  if  defendant  bank,  through  its  president, 
undertook  to  find  a  good  loan  for  plaintiff,  and  then,  without  fur- 

12  Fayette  Nat.  Bank  v.  Summers,  Hinkle,  189  S.  W.  679,  126  Ark.  266. 
54  S.  E.  862,  105  Va.  689,  7  L.  R.  A.  In  this  case  there  was  no  evidence 
(N.  S.)  694.  that    the    depositor    was    furnished 

13  Fayette  Nat.  Bank  v.  Summers,  with  a  statement  showing  improper 
54  S.  E.  862,  105  Va.  689,  7  L.  R.  A.  charges. 

(N.  S.)  694.  ^^>  Phoenix  Nat.  Bank  v.  Taylor,  67 

14  Citizens'    Bank   &   Trust    Co.   v.      S.  W.  27,  113  Ky.  61. 
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ther  authority,  said  president  transferred  plaintiff's  funds  to  an- 
other account  for  the  use  and  benefit,  in  full  or  in  part,  of  the 
president  of  the  defendant  bank,  defendant  is  still  liable  for  any 
deposits  of  plaintiff's  so  transferred,  unless  you  should  find  that 
plaintiff,  with  full  knowledge  of  the  facts,  has  ratified  or  sanc- 
tioned such  transfer  of  funds,  and  that  bears  upon  the  question  of 
ratification;  you  are  to  bear  in  mind  the  instructions  already  giv- 
en you  upon  that  subject.^^ 

I  further  instruct  you  that  in  this  case,  if  you  find  from  the  evi- 
dence that  the  plaintiff  authorized  the  defendant  bank  through  its 
president  to  find  a  good  loan  or  loans  for  the  plaintiff',  that  fact 
would  not  of  itself  authorize  the  president  of  the  bank  to  sign  the 
name  of  the  plaintiff  to  a  memorandum  check  or  other  check  with- 
drawing plaintiff's  funds  from  the  bank  or  transferring  it  to  the 
credit  of  another.  No  one  could  lawfully  withdraw  plaintiff's  funds 
from  the  bank  or  transfer  them  to  the  credit  of  another  unless  ex- 
pressly authorized  so  to  do,  and  if  her  funds  were  so  withdrawn 
or  transferred  without  plaintiff's  authority  by  S.,  as  president  of 
the  defendant  bank,  then  the  bank  itself  is  chargeable  with  knowl- 
edge of  the  fact  that  S.  had  no  such  authority  for  the  reason  that 
the  knowledge  of  S.,  as  president  of  the  bank,  was  the  bank's 
knowledge,  and  his  act  was  the  act  of  the  bank.*' 

^  1021.     Right  of  bank  to  apply  deposit  to  debt  of  depositor — Spe- 
cial deposits 
You  are  instructed  that,  if  you  shall  believe  from  the  evidence 

that  C,  on  or  about  ,  drew  a  check  on  the  bank  of 

,  directing  said  bank  to  pay  to  the  plaintiffs  herein  $ , 

and  that  thereafter,  and  on  about ,  the  said  C,  delivered  to 

,  at ,  a  check  for  an  amount  sufficient  to  pay  checks 

drawn  to  plaintiffs  to  be  deposited  in  defendant  bank  to  his  credit 
for  the  purpose  of  paying  the  check  drawn  to  plaintiffs,  and  that 

said  check  was  delivered  to  said  with  instructions  to  be 

deposited  in  defendant  bank  for  the  purpose  of  paying  outstand- 
ing checks  delivered  to  the  plaintiffs,  and  that  said  check  delivered 

to  said  was  collected  by  said  bank  before  the  protest  of 

plaintiff's'  check,   and  that  said  bank  had  notice  through  , 

or  otherwise,  that  said  deposit  was  made  for  the  purpose  of  pay- 
ing the  plaintiffs'  outstanding  check,  then  they  will  find  for  the 
plaintiffs  the  sum  of  $ .^^ 

16  De  War  v.   First  Nat.  Bank  of  is  First   Nat.   Bank   of   Hazard   v. 

Rosehurg.  171  P.  1106,  88  Or.  541.  Barger  (Ky.)  115  S.  W.  726. 

'    17  De  War  v.   First  Nat.    Bank   of 
Eoseburg,  171  P.  1106,  88  Or.  541. 
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§  1022.     Liability  of  bank  on  paying  forged  checks 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 
the  evidence  in  this  case  that  in ,  the  plaintiff  was  doing  busi- 
ness with  defendant  bank  and  furnished  said  bank  with  the  sig- 
nature of  its  employe,  who  issued  checks  and  had  authority  to 
issue  checks  drawn  by  the  plaintiff  on  said  defendant  bank,  then 
and  in  that  event  the  defendant  is  presumed  to  know  the  signa- 
ture to  the  checks  drawn  upon  its  bank,  and  if  it  paid  these  forg- 
ed checks,  that  is,  checks  not  signed  by  plaintiff,  or  by  any  persons 
by  it  authorized,  the  loss  will  fall  upon  the  defendant  bank;  and 
you  are  therefore  instructed,  if  you  find  and  believe  from  the  evi- 
dence in  this  case  that  the  plaintiff  at  said  time  was  doing  busi- 
ness with  said  bank,  the  defendant  was  furnished  with  the  signa- 
ture of  its  employes  having  authority  to  issue  checks,  and  that  the 
defendant  cashed  the  checks  in  question  here,  alleged  to  be  forged, 
and  that  said  checks  were  not  genuine  checks  of  the  plaintiff,  but 
were  forged  checks,  and  if  you  further  find  that  the  defendant 
cashed  said  checks,  and  that  they  were  bogus  or  forged  checks, 
and  not  the  checks  of  the  plaintiff,  and  not  drawn  by  any  person 
by  the  plaintiff  authorized,  and  that  the  defendant  thereupon  col- 
lected the  amount  of  said  checks  from  the  plaintiff  by  means  of 
a  draft  testified  to  in  this  case,  without  the  plaintiff  having  seen,  or 
before  plaintiff  had  seen,  the  alleged  checks,  and  that  thereafter  in 
due  course,  under  the  system  of  doing  business  between  the  plaintiff 
and  defendant,  as  soon  as  the  checks  reached  plaintiff,  it  notified  the 
defendant  that  said  checks  were  false  and  forged,  and  demanded 
payment  for  the  amount  of  said  checks  back  from  the  defendant, 
and  the  defendant  refused  same,  then  you  will  find  the  issues  in 
this  case  for  the  plaintiff,  and  against  the  defendant.^^ 

You  are  further  instructed  that,  if  you  find  and  believe  from  the 
evidence  that  the  checks  in  question  were  not  signed  by  the  plain- 
tiff, and  that  the  signature  to  the  checks  was  forged  and  written 
without  any  authority,  and  without  the  knowledge  of  the  plain- 
tiff, then  the  court  instructs  you  that  they  were  not  the  checks  of 
the  plaintiff,  and  the  defendant  had  no  authority  to  pay  the  same, 
provided  you  further  find  that  the  checks  were  drawn  upon  the 
defendant  bank,  unless  you  find  the  facts  to  be  as  set  out  in  another 
instruction.^® 

10  East  St.  Louis  Cotton  Oil  Co.  v.  20  East  St.  Louis  Cotton  Oil  Co.  v. 

Bank  of  Steele,  205  S.  W.  96,  200  Mo.      Bank  of  Steele,  205  S.  W.  96,  200  Uo. 
App.  180.     In  this  case  the  evidence      App.  180. 

did  not  tend  to  connect  the  plaintiff  , 

with  the  forgery. 
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You  are  further  instructed  that  where  checks  are  drawn  upon  a 
bank  as  the  checks  in  question  were  drawn  upon  the  defendant 
bank,  and  the  bank  cashes  said  checks,  then  such  bank  is  bound 
to  know  the  signature  thereto,  and  cashes  the  same  at  its  peril,  and 
if  it  afterwards  turns  out  that  said  check  is  forged,  false,  and 
bogus,  then  the  loss  falls  upon  said  bank,  unless  the  bank  is  relieved 
of  this  responsibility  from  some  other  cause,  as  set  out  in  other 
instructions  given  in  this  case.'^^ 

§  1023.     Same — Effect  of  notice  to  agent  of  depositor 

The  jury  are  instructed  that  the  plaintiff  is  charged  with  such 

knowledge  as  its  cashier,  ,  had  in  making  the  examination 

of  its  bank  book  and  the  inspection  of  returned  checks  and  com- 
parison of  the  same  with  the  stubs  of  plaintifif's  check  book.^^ 

§  1024.     Fraudulently  raised  draft — Right  of  drawee  bank 

The   jury   are   instructed   that   if   they   find   from   the   evidence, 

that  the  Bank  of  on  or  about   the  day   of 

,  issued  its  draft  upon  the  plaintiff  bank  for  the  sum   of 

$ ,  payable  to  the  order  of  H.,  and  delivered  it  to  him  for 

that  sum,  but  afterwards  the  said  draft  was  fraudulently  altered 
and  raised  by  said  H.,  or  some  person  unknown,  so  that  it  purported 

to  be  drawn  for  the  sum  of  $ instead  of  for  the  sum  of 

$ only,  without  the  knowledge  or  consent  of  the  said  bank, 

the  drawer  thereof ;  and  that  afterwards  the  said  draft,  so  fraudu- 
lently raised  and  altered  as  aforesaid,  was  presented  to  the  plain- 
tiff for  certification  and  acceptance;  and  that  thereupon  the  said 
plaintiff,  by  its  duly  authorized  agent  in  that  behalf,  without 
knowledge  that  said  draft  had  been  changed  or  altered,  indorsed 
upon  said  draft  the  following  words :    "Accepted,  payable  through 

Clearing  House,  ,  when  properly  indorsed.     

Bank,  by  P.,  Teller;"  and  that  the  said  draft  was  by  the  said  H. 
deposited  for  credit  in  the  A.  Bank,  and  that  the  same  was 
by  said  A.  Bank  indorsed  and  delivered  to  the  defendant;  and 
that  afterwards  said  plaintiff  paid  to  the  defendant,  in  the  usual 

course  of  business,  the  full  sum  of  said  $ ,  being  the  amount 

of  said  draft  after  the  same  had  been  so  fraudulently  changed  and 

raised  as  aforesaid,  instead  of  the  sum  of  $ ,  being  the  sum 

for  which  said  draft  was  actually  drawn,  without  knowledge  of 
the  fact  that  it  had  been  so  raised  and  changed;    and  that  subse- 

21  East  St.  Louis  Cotton  Oil  Co.  v.  Richmond  Electric  Co.,  56  S.  E.  152, 
Bank  of  Steele,  205  S.  W.  96,  200  Mo.  106  Va.  347,  117  Am.  St.  Rep.   1014. 
App.  180.  The  cashier  of  plaintiff  had  been  rais- 
es First  Nat.  Bank  of  Richmond  v.  ing  the  amount  of  its  pay  roll  checks. 
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quently,  and  within  a  reasonable  time  after  the  discovery  of  the 
fact  by  the  plaintiff  that  said  draft  had  been  fraudulently  changed 

and  altered,  as  aforesaid,  from  $ to  $ (if  the  jury  find, 

from  the  evidence,  that  it  had  been  so  fraudulently  changed  and 
altered),  demand  was  made  by  the  plaintiff  on  said  defendant  for 
repayment  of  said  amount  so  received  and  collected  on  said  draft 

in  excess  of  $ ,  the  sum  for  which  it  was  originally  drawn ; 

and  that  payment  thereof  by  said  defendant  was  refused — then 
the  jury  are  instructed  that  the  plaintiff  had  a  right  to  recover  of 

the  defendant  in  this  action  the  sum  of  $ .     The  jury  are 

further  instructed  that  in  case  they  find,  from  the  evidence,  the 
plaintiff  is   so  entitled  to   recover  from   said  defendant  the   sura 

of  $ ,  and  if  they  further  find,  from  the  evidence,  that  there  . 

has  been  unreasonable  and  vexatious  delay  in  the  payment  of 
the  same  by  the  said  defendant  to  the  said  plaintiff,  they  may 
allow  interest  thereon  at  the  rate  of per  cent,  per  annum.^^ 

§  1025.     Ratification  of  unauthorized  payment  of  deposit 

The  jury  are  instructed  that  if  the  jury  believe  from  the  evidence 
that  the  check  described  in  the  above  instruction  was  paid  by  the 
defendant,  and  the  plaintiff,  with  knowledge  thereof,  received  the 
proceeds  of  said  check,  or  the  same  was  deposited  to  the  plain- 
tiff's credit  at  the Bank  of ,  and  the  same  was  drawn 

out  of  said  bank  by  her,  or  by  her  order  or  authority,  they  should 
find  for  the  defendant,  even  if  the  jury  believe  from  the  evidence 
that  the  plaintiff  did  not  actually  sign  said  check,  or  authorize 
another  to  sign  the  same  for  her.^* 

§  1026.     Criminal    liability    of    officers    for    altering    accounts    of 
depositor  of  public  funds 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 

that  the  defendant  was  cashier  of  the  Bank  of ,  or  assumed 

to  act  as  such  cashier,  and  that  the  book  of  accounts  of  said  bank 

showed  a  true  credit  to  the  account  of  as  treasurer,  and 

that  the  defendant,  in  —  county,  within  three  years  next  be- 
fore the  finding  of  this  indictment  and  on  or  before  the 

day  of  ,  procured  or  caused  said  account  to  be  altered  or 

changed  so  that  he  should  have  credit  for  same,  and  that  the  ac- 
count of  said  as  treasurer  should  be  diminished  or  closed 

thereby  and  that  said  alteration  or  charge  was  false  and  made 

23  Metropolitan  Nat.  Bank  of  Chi-  24  Piioenix  Nat.  Bank  v.  Taylor,  67 

cago  V.  Merchants'  Nat.  Bank  of  Chi-      S.  W.  27,  113  Ky,  61. 
cago,  55  N.  B.  360,  182  111.  367,  74  Am. 
St.  Rep.  180. 
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with  the  intent  to  defraud  as  treasurer,  or  the  common 

school  fund  of county,  or  the  bondsmen  of  the  said 

as  treasurer  you  will  find  the  defendant  guilty .^"^ 

The  court  instructs  the  jury  that  it  is  not  necessary  that  the 
defendant  should  have  himself  falsely  changed  the  account.  He 
would  be  guilty  if  he  procured  or  caused  it  to  be  done  with  the 

intent  to  defraud  the  said as  treasurer,  or  his  bondsmen,  or 

the  common  school  fund  of •  county.^® 

You  are  instructed  that  in  determining  the  intent  of  the  defend- 
ant in  causing  the  alteration  to  be  made,  if  you  find  that  the  de- 
fendant caused  such  change  in  the  account,  or  procured  it  to  be 
done,  you  may  consider  the  state  of  the  defendant's  individual  ac- 
count with  said  bank  and  his  indebtedness,  if  he  was  indebted, 
along  with  all  the  other  facts  and  circumstances  in  the  case.^''^ 

You  are  instructed  that  the  fact  that  others  than  the  defendant 
may  have  consented  to,  or  acquiesced  in,  or  assisted  in  said  altera- 
tion or  change  of  said  account,  is  no  defense.  Even  though  others 
may  have  consented  to,  or  acquiesced  in,  or  assisted  in,  changing 
said  account,  if  you  find  that  said  account  was  changed,  if  the  de- 
fendant caused  or  procured  said  account  to  be  changed,  and  said 

change  was  false  and  made  with  intent  to  defraud  the  said 

as  treasurer,  or  his  bondsmen,  or  the  common  school  fund  of 
county,  it  is  your  duty  to  convict  the  defendant.^* 

C.    Coi.le;cti,ons 

§  1027.     Duty  to  collect  in  funds  in  which  obligations  payable 

The  court  instructs  the  jury  that  if  they  believe,  from  the  evi- 
dence, that  the  plaintiffs  sent  the  certificates  of  deposit,  given  in 
evidence,  to  the  defendants  for  collection,  which  were  collected  by 
the  defendants,  and  there  was  no  express  or  implied  agreement  as 
to  the  relation  which  should  exist  between  the  parties,  no  agency 
was  created  as  to  the  funds  collected,  except  to  collect  the  certifi- 
cates in  the  funds  in  which  they  were  payable  and  to  hold  the  same 
subject  to  demand  of  the  plaintiff s.^^ 

You  are  instructed  that,  if  the  jury  believe,  from  the  evidence, 
that  the  defendant  bank  received  the  proceeds  of  the  certificates  of 
deposit  sent  by  plaintiffs,  and  credited  the  plaintiffs  with  the  same, 

2  5  Quertermous  v.  State,  127  S,  W.  2  8  Quertermous  v.  State,  127  S.  W. 

951,  95  Ark.  48.  951,  95  Ark.  48. 

2  6  Quertermous  v.  State,  127  S.  W.  29  Marine  Bank  of  Chicago  v.  Rush- 

951,  95  Ark.  48.  more,  28  111.  463. 

2  7  Quertermous  v.  State,  127  S.  W. 
951,  95  Ark.  48. 
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the  relation  of  debtor  and  creditor  is  created  between  the  defend- 
ants and  the  plaintiffs,  so  far  as  to  require  the  payment  to  plain- 
tiffs of  the  same  funds  in  which  the  certificates  were  payable,  on 
the  demand  of  the  plaintiffs.^'^ 

§  1028.     Diligence  required  in  presenting  check  received  in  pay- 
ment 

The  court  instructs  the  jury  that,  if  they  believe  the  facts  stated 
in  the  agreed  statement,  and  also  from  the  evidence  in  the  cause 
that  the  plaintiff  transmitted  to  the  defendant,  as  its  correspondent 

in ,  for  collection  the  bill  of  exchange  for  $ ,  dated  the 

,  which  has  been  offered  in  evidence,  and  that  the  defendant 

as  such  correspondent  received  and  undertook  and  assumed  to  col- 
lect the  same  on  the  morning  of  the  ,  and  placed  it  in  the 

hands  of  the  witness  H.  for  that  purpose,  and  that  said  H.  was 
an  officer  or  agent  of  the  defendant,  and  that  said  H.  presented 

said  bill  of  exchange  to  the  said Company,  about  one  o'clock 

in  the  afternoon  of  the ,  and  that  the  said  Company, 

on  whom  the  same  purports  to  have  been  drawn,  were  then  in 
doubtful  credit,  and  that  the  said  H.  then  received  from  the  said 

Company,  for  said  bill  of  exchange  and  other  claims  also 

in  the  hands  of  the  defendant,  the  check  on  the  Bank  for 

$ ■ — ,  which  has  been  offered  in  evidence,  and  gave  up  said  bill 

of  exchange  to  Company,  and  that  the  latter  marked  said 

bills  as  canceled,  and  that  the  said Bank  was  at  that  time 

within  the  same  square  with  the  banking  house  of  the  said 

Company,  and  that  the  banking  house  of  the  defendant  is  several 
squares  off  from  the  latter,  and  that  the  said  check  would  have 

been  paid  by  the  Bank,  if  it  had  been  presented  any  time 

between  one  and  two  o'clock  in  the  said  afternoon  of  the  , 

and  that  said  check  was  taken  by  the  said  H.  to  the  defendant,  and 
the  amount  thereof  placed  by  it  to  the  credit  of  the  plaintiff,  and 
that  the  payment  of  said  check  was  not  demanded  until  a  few  min- 
utes before  or  after  three  o'clock  in  the  afternoon  of  the  , 

and  if  they  shall  also  believe  that  at  the  time  last  mentioned  there 

was  a  usage  among  the  banks  of  the  city  of  ,  as  between 

them  and  their  correspondents  abroad,  to  get  checks  received  for 
sight  bills  of  exchange,  when  said  checks  were  drawn  by  houses 
or  individuals  of  doubtful  credit,  paid  or  indorsed  good  before  tak- 
ing them  back  to  the  banks  holding  them  for  collection,  then  the 
plaintiff  is  entitled  to  recover  in  this  action  the  amount  of  said 
bill  of  exchange:   Provided  the  jury  find  that  the  defendants  in  fail- 

30  Marine  Bank  of  Chicago  v.  Rnshmore,  28  111.  463. 
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ing  to  have  the  said  check  presented  for  payment  or  to  be  endorsed 

as  good  by  the  Bank  before  three  o'clock  on  the  , 

were  guilty  of  a  want  of  due  care,  skill  and  diligence  in  their  em- 
ployment as  collectors  of  the  said  bill  of  exchange,  and  that  they 
also  find  that  the  said  check,  if  it  had  been  presented  for  payment 
between  the  hours  of  one  and  two  o'clock  on  that  day,  would 
have  been  paid  by  the  Bank,  and  the  said  draft  collected.^* 

D.  Loans 
§  1029.     Overdrafts 

The  court  instructs  the  jury  that  when  the  depositor  draws  upon 
the  bank  in  excess  of  the  amount  the  bank  is  indebted  to  him,  and 
the  bank  honors  the  order  and  pays  it,  such  payment  by  the  bank 
is  a  loan  made  to  the  depositor,  and  if  the  loan  is  not  made  good 
the  bank  may  then  sue  for  the  repayment  of  the  loan,  upon  the  im- 
plied promise  on  the  part  of  the  person  to  whom  the  loan  was  made, 
to  repay  the  same.  On  the  other  hand,  when  the  bank  is  indebted 
to  the  depositor  in  an  amount  exceeding  that  appearing  upon  his 
order  presented,  the  bank  must  pay  it  if  the  order  is  regular  in  all 
respects.  In  the  present  case  the  question  for  you  to  consider  and 
determine  is  whether  or  not,  on  the day  of ,  the  de- 
fendant  was   overdrawn   in    his    account   in    the   Bank    of 

,  the  plaintiff  in  this  case,  and  if  overdrawn  at  that  time, 

then  you  must  determine  in  what  amount,  and  if  you  should  de- 
termine that  he  was  not  at  that  time  overdrawn  in  his  said  ac- 
count, then  thece  is  nothing  further  for  your  determination.  If 
you  believe  from  the  evidence  that  the  defendant  overdrew  his 
account  in  the  Bank,  and  that  the  checks  and  notes  over- 
drawing his  account  were  paid  by  said  bank  to  his  use  the  plaintiff 
is  entitled  to  recover  in  this  action  the  amount  of  such  overdraft 
remaining  due  and  unpaid  by  {he  defendant.  And  if  you  believe 
from  the  evidence  that  the  plaintiff  paid  checks  of  the  defendant, 
and  paid  discounted  notes  for  the  defendant  to  an  amount  exceed- 
ing the  total  amount  of  his  deposits,  the  plaintiff  is  entitled  to  re- 
cover the  amount  paid  by  it,  for  the  use  and  benefit  of  the  defend- 
ant, in  excess  of  his  total  deposits  and  which  remains  unpaid  by 
him.^' 

If  the  jury  believe  from  the  evidence  that  the  plaintiff  notified 

the  defendant  on  or  about  the day  of ,  that  one  of  his 

checks,  to  the  amount  of  $ ,  had  been  presented  to  it  for 

31  The   Merchants'    Bank   of   Balti-  3  2  people's    Nat.    Bank    of    Middle- 
more  V.  Bank  of  Commerce  in  New  town  v.  Rhoades  (Del.)  90  A.  409,  5 
York,  24  Md.  12.  Boyce,  65. 
Inst. TO  Juries— 86 
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payment  and  the  plaintiff  had  not  at  that  time  any  funds  of  the  de- 
fendant in  its  hands  to  pay  said  check,  and  the  defendant  prom- 
ised the  officers  of  the  plaintiff  that  if  they  paid  the  check  he  would 
reimburse  the  bank,  if  the  plaintiff  pursuant  to  said  promise  paid 
said  check  and  the  defendant  did  not  have  funds  in  the  hands  of 
plaintiff  to  pay  the  same,  then  it  is  entitled  to  recover  the  amount  so 
paid.^^ 

§  1030.     Same — Presumption  of  funds  in  hand  to  meet  check 

The  court  instructs  the  jury  that,  when  the  plaintiff  bank  paid 
the  checks  of  the  defendant  drawn  vipon  the  said  bank,  the  pre- 
. sumption  of  law  is  that  the  defendant  had  funds  in  the  bank  to 
rneet  checks  drawn  by  him  which  the  said  bank  is  shown  to  have 
paid.  Such  presumption  is  not  conclusive,  but  it  is  open  to  the 
plaintiff  to  rebut  the  presumption  of  funds  in  hand  by  the  pro- 
duction of  evidence  satisfactory  to  the  jury.  In  considering  all 
the  evidence  in  this  case  the  jury  should  take  into  consideration 
this  presumption  and  also  the  evidence  to  rebut  it.^* 

§  1031.     Liability  of  bank  for  taking  usury 

You  are  instructed  that  in  this  state  a  bank  is  not  permitted  un- 
der the  law  to  knowingly  collect  a  greater  rate  of  interest  than 

■  per  cent,  per  annum  for  the  loan  or  use  of  money,  and, 

in  case  a  greater  rate  of  interest  has  been  knowingly  charged  by 
a  bank,  the  person  from  whom  same  is  collected  is  entitled  to  re- 
cover double  the  amount  of  interest  so  paid  from  the  bank  so  know- 
ingly collecting  same,  by  suit  brought  within  years  after 

the  said  collection,^^ 

You  are  instructed  that  the  burden  of  proof  is  on  plaintiff  to 
make  out  his  case  by  a  fair  preponderance  of  the  evidence.^® 

E.     Insolvency 

§  1032.     Criminal  liability  for  accepting  deposits  when  insolvent — 

Elements  of  offense 
§  1032(1).     Iowa 

The  court  instructs  the  jury  that  the  material  points  to  be  con- 
sidered by  you  and  necessary  to  be  proven  by  the  state  beyond  a 
reasonable  doubt  are:    (1)  That  the  defendant  was  engaged  in  the 

33  People's  Nat.  Bank  of  Middle-  35  Farmers'  Nat.  Bank  of  Wewoka 
town  V.  Rhoades  (Del.)  90  A.  409,  5  v.  IMcCoy,  141  P.  791,  42  Okl.  420, 
B-eyce,  65.  Ann.  Cas.  1916D,  1243. 

34  People's  Nat.  Bank  of  Middle-  3  6  Farmers'  Nat.  Bank  of  "Wewoka 
town  V.  Rhoades  (Del.)  90  A.  409,  5  v.  McCoy,  141  P.  791,  42  Okl.  420, 
Boyce,  65.  Ann.  Cas.  1916D,  1243. 
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business  of  banking  and   receiving  deposits  in   the  name   of  the 

Bank  at ;    (2)  that  while  so  engaged  in  the  banking 

or  deposit  business  the  defendant,  on  ,  knowingly  received 

or  accepted  for  deposit  for  the  C.  Bank  a  check,  the  property  of 

,  of  the  value  of  $ ;    (3)  that  at  the  time  of  receiving 

or  accepting  said  check  as  a  deposit  for  the  C.  Bank  the  said 
C.  Bank  and  the  defendant  were  both  insolvent;  and  (4)  that 
the  said  defendant  then  knew  of  said  insolvency.  You  are  in- 
structed that  if  the  state  has  failed  to  prove,  beyond  a  reasonable 
doubt,  any  one  of  the  foregoing  material  points,  then  you  should 
acquit  the  defendant;  but,  if  you  find  from  the  evidence  that  each 
and  every  one  of  said  material  points  are  proven  beyond  a  rea- 
sonable doubt,  then  it  would  be  your  duty  to  find  the  defendant 
guilty.^''' 

§   1032(2).    Kentucky 

The  court  instructs  the  jury  that,  if  they  should  believe  from  the 
evidence,  to  the  exclusion  of  a  reasonable  doubt,  that  the  defendant, 

in  county,  and  before  the  finding  of  the  indictment  herein, 

willfully,  unlawfully,  and  feloniously  assented  to  the  Bank 

receiving  from  — • ,  a  partnership  composed  of  ,  , 

,  and ,  doing  business  under  the  firm  name  of , 

a  deposit  of  $ ,  or  property  to  that  amount  and  value,  for  de- 
posit in  said  bank ;  and  that  same  was  so  deposited  in  said  bank ; 
and  that  defendant  at  the  time  he  assented  to  said  bank  receiving 
said  deposit,  if  he  did  so  assent,  was  president  of  said  bank ;  and 
that  said  bank  was  at  the  time  insolvent,  and  defendant  at  said  time 
had  knowledge  of  the  fact  that  said  bank  was  insolvent,  if  it  was 
so  insolvent — then,  and  in  that  event,  the  jury  should  find  the  de- 
fendant guilty  as  charged  in  the  indictment,  and  fix  his  punishment 

at  confinement  in  the  penitentiary  for  not  less  than -. —  nor  more 

than years,  in  their  discretion.^* 

§  1033.     Same — What  constitutes  insolvency 
§  1033(1).     Arkansas 

The  court  instructs  the  jury,  upon  the  question  of  insolvency, 
that  the  bank  was  insolvent  in  the  sense  used  in  the  indictment : 

First,  if  the  bank  at  the  time  of  the  deposit  by  referred  to 

in  the  indictment  did  not  have  assets  sufficient  to  pay  its  debts ; 
second,  if  the  bank  was  .financially  unable  to  pay  its  debts  or  obli- 
gations when  they  became  due.    Now,  this  inability  to  pay  its  debts 

8  7  state  V.  Dunning,  107  N.  W.  927,  ss  Pan-ish    v.    Commonwealth.    123 

130  Iowa,  678.  S.  W.  339,  136  Ky.  77. 
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docs  not  mean  a  temporary  inability  to  pay  its  debts  such  as  might 
occur  when  there  is  a  "run  on  the  bank"  or  failure  of  the  officers  of 
the  bank  to  have  enough  available  cash  on  any  particular  day  to 
run  the  bank  that  day,  or  because  of  any  other  emergency,  but  it 
means  an  inability  to  meet  the  bank's  obligations  or  debts  and  pay 
depositors  in  the  ordinary  course  of  business  when  given  such  a 
reasonable  time  to  get  the  money  as  might  be  expected  or  required 
by  a  bank  in  carrying  on  its  banking  business.  In  other  words,  if 
the  bank,  under  ordinary  and  usual  circumstances,  was  unable  to 
get  the  money  by  putting  up  its  collateral  and  credit  to  pay  its  debts 
or  depositors  as  same  became  due  and  presented  for  payment  in 
the  ordinary  course  of  its  business,  it  was  insolvent  in  the  sense 
used  in  the  indictment.^® 

§    1033(2).    Kentucky 

You  are  instructed  that  a  bank  is  "insolvent"  within  the  mean- 
ing of  these  instructions  when  its  property  and  assets  are  of  such 
character  and  value  that  it  cannot  meet  its  demands  in  the  ordi- 
nary course  of  its  business.^* 

§   1033(3).     Missouri 

The  court  instructs  the  jury  that  a  banking  iflstitution  is  in  fail- 
ing circumstances  when  it  is  unable  to  meet  the  demands  of  its 
depositors  in  the  usual  and  ordinary  course  of  business,  and  this 
is  true  even  though  you  shall  believe  that  there  was  at  the  time 
a  stringency  in  the  money  market.*^ 

§  1034.     Same — Knowledge  by  defendant  of  insolvency 
§  1034(1).    Missouri 

The  court  instructs  the  jury  that  the  failure  of  the  banking  in- 
stitution in  question  is  prima  facie  evidence  of  knowledge  on  the 
part  of  its  president  that  the  same  was  in  failing  circumstances  on 

.     The  court  instructs  the  jury  that  prima  facie  evidence  is 

such  that  raises  such  a  degree  of  probability  in  its  favor  that  it 
must  prevail  unless  it  be  rebutted,  or  the  contrary  proved.^' 

The  court  instructs  the  jury  that  although  by  the  statute  the 
failure  of  the  Bank  is  made  prima  facie  evidence  of  knowl- 
edge on  the  part  of  the  defendant  that  the  same  was  in  failing  cir- 
cumstances on  the  day  of  ,  yet  the  burden  of  prov- 

39  Skarda  v.  State,  175  S.  W.  1190,  bank  must  be  able  to  pay  all  deposi- 
118  Ark.  176,  Ann.  Cas.  1916E,  586.  tors  on  the  same  day  on  demand. 

40  Parrish  v.  Commonwealth,  123  S.  4i  State  v.  Darragh,  54  S.  W.  226, 
W.  339,  136  Ky.  77.     This  instruction  152  Mo.  522. 

cannot  be  construed  to  mean  that  the  ^2  state  v.  Darragh,  54  S.  W.  226, 

152  Mo.  522. 
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ing  the  state's  case  is  not  really  changed.  The  law  enables  the 
state  to  make  a  prima  facie  case  by  proof  of  the  assenting  to  the 
creation  of  said  indebtedness  and  the  reception  of  the  money  into 
the  bank;  but  the  defendant  can  show  the  condition  of  the  bank, 
and  the  circumstances  attending  the  failure,  and  any  facts  tend- 
ing to  exonerate  him  from  criminal  liability,  and  then,  on  the  whole 
case,  the  burden  still  rests  on  the  state  to  establish  defendant's 
guilt  beyond  a  reasonable  doubt.  The  presumption  of  innocence 
with  which  the  defendant  is  clothed  rests  with  him  throughout  the 
case,  notwithstanding  a  prima  facie  case  may  have  been  made  out 
by  the  state.*^ 

§   1034(2).    Washington 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  the  defendant  as  such  president,  by  the  exercise  of  such 
reasonable  care  and  diligence  in  the  performance  of  his  duty  as 
president  as  a  person  of  ordinary  prudence  would  have  exercised 
under  like  circumstances,  could  have  known  of  the  unsafe  and  in- 
solvent condition  of  the  bank  at  the  time  charged,  but  did  not 
actually  know  of  such  condition,  then  the  defendant  would  be 
charged  with  such  knowledge  of  such  unsafe  and  insolvent  condi- 
tion of  the  bank,  and  the  fact  that  he  did  not  actually  know  of  the 
unsafe  and  insolvent  condition  of  the  bank  in  such  case  would  con- 
stitute no  defense  in  this  case.** 

§  1035.     Same — Knowledge  of,  or  participation  by,  defendant  in 

act  of  receiving  deposit 
§  1035(1).    Idaho 

The  court  instructs  the  jury  that  to  authorize  a  conviction  of 
the  defendant  it  is  not  essential  that  he  should  have  personally 
received  the  deposit  in  question  or  that  he  should  have  known  that 
such  deposit  was  made.     If  you  believe  from  the  evidence  beyond 

a  reasonable  doubt  that  on  the  day  of  ,  at  the  city 

of ,  county  of ,  state  of ,  one deposited 

$ in  cash  in  the Bank,  and  that  said  deposit  was  ac- 
tually delivered  to  ,  the  cashier  of  said  bank;    and  if  you 

further  believe  that  said  bank  was  on  said  day  open  and  kept 
open  with  the  knowledge  and  consent  and  under  the  general  au- 
thority of  defendant  as  an  officer,  to  wit,  the  vice  president  of  said 
bank,  if  you  find  he  was  such  officer,  and  other  officers  of  said  bank, 
for  the  doing  of  business  and  the  reception  of  deposits,  and  that 

43  State  V.  Darragh,  M  S.  W.  226,  44  state    v.    Weltv,    118    P.    9,    65 

152  Mo.  522.  Wash.  214. 


§  1035(2)  INSTRUCTIONS   TO  JURIES  13G6 

said  defendant  as  such  officer  knew  that  deposits  were  being  re- 
ceived in  said  bank  on  said  day  and  that  he  knew  that  the  bank 
was  insolvent  then  you  may  find  that  said  deposit   so  made  by 

said  was  received,  within  the  meaning  of  the  statute,  by 

defendant  as  such  officer  of  said  bank.^^ 

§   1035(2).     Iowa 

The  court  instructs  the  jury  that,  in  determining  whether  the 

defendant  received  or  accepted  the  alleged  deposit  of  ,  you 

are  instructed  that  it  is  not  necessary  that  the  evidence  should 
show,  or  that  you  should  find,  that  the  defendant  in  person  re- 
ceived such  deposit,  nor  that  he  was  personally  present  when  it 

was  received  from  said  ,  if  received  at  all ;    it  is  enough  if 

it  was  received  by  the  cashier  or  agent  of  defendant  under  his  au- 
thority. And  you  are  further  instructed  that  even  though  the  de- 
fendant instructed to  close  the  bank,  and  refuse  to  receive 

or  accept  further  deposits,  and  that,  after  such  instructions  to  so 

refuse  deposits,  the  said  did  accept  and  receive  from  said 

the  deposit  in  question,  if  so  you  find  from  the  evidence, 

still,  if  the  defendant,  with  knowledge  thereof,  accepted  and  re- 
tained as  a  deposit  the  amount  so  received  from  said  ■ by 

said ,  and  placed  among  and  treated  it  as  a  part  of  the  funds 

or  assets  of  the  bank,  having  full  knowledge  from  what  source  and 
under  what  circumstances  and  by  whom  it  was  received,  he  will 
be  deemed  to  have  knowingly  accepted  such  sum  as  a  deposit.  If. 
however,  such  deposit  was  so  received  without  his  authority,  and 
was  not  accepted  by  him,  if  at  all,  with  full  knowledge  of  the  man- 
ner and  circumstances  of  its  being  deposited,  if  at  all,  then  he  will 
not  be  deemed  to  have  knowingly  received  or  accepted  such  de- 
posit.^^ 

§   1035(3).    Kentucky 

You  are  instructed  that  if  the  deposit  mentioned  in  the  forego- 
ing instruction  was  received  by  an  employe  of  the  Bank, 

who  was  engaged  as  such  employe  in  receiving  deposits  for  and 
on  behalf  of  said  bank  while  it  was  conducting  its  business,  with 
the  knowledge  and  under  the  general  authority  of  defendant,  then 
defendant  assented  to  the  receiving  of  said  deposit  within  the 
meaning  of  the  foregoing  instruction.*' 

45  state  V.   Cramer,   119  P.  30,   20      Iowa.  1S8,  38  L.  R.  A.  485,  63  Am.  St. 
Idaho,  639.  Rep.  4.33. 

4  6  State  V.  Eifert,  65  N.  W.  309,  102  4?  Parrish  v.  Commonwealth,  123  S. 

W.  339,  136  Ky.  77. 
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§  1036.  Same — What  are  demands  against  a  bank  for  purpose  of 
determining  its  solvency 
You  are  instructed  that  the  demands  of  a  bank,  within  the  mean- 
ing of  the  foregoing  instructions,  are  all  sums  owing  by  it  to  other 
banks,  firms,  corporations,  or  persons,  whether  for  money  bor- 
rowed, or  for  money  deposited  with  it  either  on  time  certificates  of 
deposit,  or  on  free  deposit  subject  to  check;  but  the  amount  ow- 
ing by  the  bank  to  its  stockholders,  as  such,  for  its  capital  stock 
and  surplus,  if  any,  should  not  be  considered  as  a  debt  against  the 
bank  within  the  meaning  of  the  foregoing  instructions.** 

§  1037.     Evidence  of  value  of  assets 

The  court  instructs  the  jury  that  in  determining  the  value  of 

any  of  the  assets  of  the Bank  on  the day  of r, 

as  shown  on  this  trial,  the  testimony  of  expert  witnesses  who  have 
testified  before  you,  if  deemed  by  you  unreasonable,  may  be  dis- 
regarded.*^ 

4«  Parrish  v.  Commonwealth,  123  S.  *9  State  v.  Darragh,  54  S.  W.  226, 

W.  3.S9,  136  Ky.  77.  152  Mo.   522. 
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CHAPTER  LXIX 

BASTARDY 

§  1038.     Nature  and  purpose  of  proceeding. 
1038(1).  Kansas. 
1038(2).  Nebraska. 

1039.  Facts  necessary  to  be  proved  to  charge  defendant. 

1040.  Marriage  contract  as  defense. 

1041.  Effect  of  intercourse  with  others  than  defendant. 

1041(1).  Illinois. 
1041(2).  Indiana. 
1041(3).  Wisconsin. 
.  1042.     Presumption  and  burden  of  proof. 
1042(1).  Connecticut. 
1042(2).  Wisconsin. 

1043.  Presumption  of  legitimacy. 

1044.  Same — Proceedings  by  married  woman. 

1045.  Evidence  considered  in  determining  issues. 

1046.  Character  of  complaining  witness. 

1046(1).  Nebraska. 
1040(2).  Wisconsin. 

1047.  Character  or  reputation  of  defendant  for  chastity. 

1048.  Declarations   during  travail. 

1049.  Limiting  effect  of  evidence. 

10.50.  Credibility  of  complainant. 

10.51.  Sufficiency  of  evidence. 

1051(1).  Alabama. 
1051(2).  Indiana. 

1052.  Sufficiency  of  evidence  of  nonaccess  of  husband,  where  complaining 

witne.ss  is  married  woman. 

1053.  Form  of  verdict. 

§  1038.     Nature  and  purpose  of  proceeding 
§  1038(1).     Kansas 

You  are  instructed  that  the  purpose  of  a  proceeding  in  bastardy, 
such  as  this,  is  to  compel  the  father  of  an  illegitimate  child  to  as- 
sist in  supporting  the  fruits  of  his  immoral  act,  and  to  indemnify 
the  public  against  the  burden  of  supporting  the  child.^ 

§   1038(2).    Nebraska 

The  court  instructs  the  jury  that  a  proceeding  in  bastardy  is  a 
civil  action  and  not  a  criminal  one,  and  that  its  purpose  is  to  es- 
tablish the  parentage  of  the  child  and  to  provide  that  the  father 
shall  support  it.^ 

1  Stahl  V.  State  ex  rel.  Lorimer,  74  2  McDonald   v.   Brown,   134  N.   W. 

P.  238,  67  Kan.  864.  263,  90  Neb.  676. 
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§  1039.     Facts  necessary  to  be  proved  to  charge  defendant 

The  court  charges  that,  unless  the  defendant  had  intercourse 
with  the  prosecutrix  within  the  period  of  gestation  before  the  birth 
of  the  child,  your  verdict  should  be  for  the  defendant.* 

§  1040.     Marriage  contract  as  defense 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that  the  prosecuting  witness,  ,  and  the  defendant,  , 

entered  into  a  marriage  contract  by  and  between  themselves,  and 
in  good  faith  accepted  each  other  as  husband  and  wife,  you  shall 
return  a  verdict  of  not  guilty.  Such  a  contract,  to  constitute  a  de- 
fen?e,  must  have  been  made  before  the  intercourse  when  the  child 
was  conceived,  and  both  parties  must  have  understood  that  the 
agreement  was  in  place  of  a  marriage  ceremony.  If  the  prosecut- 
ing witness  did  not  understand  the  agreement  to  be  all  that  was 
necessary  to  constitute  a  valid  marriage,  then  there  was  no  valid 
marriage.  There  could  be  no  valid  marriage,  unless  both  parties 
acted  in  good  faith  and  each  intended  to  become  husband  and  wife.* 

§  1041.     Effect  of  intercourse  with  others  than  defendant 
§  1041(1).    Illinois 

The  jury  are  instructed  that,  even  if  the  prosecuting  witness 
had  intercourse  with  other  persons  than  the  defendant,  such  fact 
would  not  warrant  the  jury  in  finding  the  defendant  not  guilty,  if 
they  believe  from  a  preponderance  of  the  evidence  that  defendant 
is  the  father  of  the  child  in  question.^ 

§  1041(2).    Indiana 

You  are  instructed  that  if  you  find  from  a  preponderance  of  all 
the  evidence  that  the  relatrix, has  been  delivered  of  a  bas- 
tard child,  and  that  said  child  is  now  living,  and  that  the  defendant, 
,  is  the  father  of  such  bastard  child,  it  would  make  no  differ- 
ence how  immoral  the  relatrix  has  been,  or  what  acts  of  inter- 
course she  has  had  with  other  men,  as  the  purpose  of  this  suit  is 
to  determine  the  paternity  of  such  bastard  child,  and  provide  for 
its  maintenance  and  education.® 

You  are  instructed  that  if  you  should  be  satisfied  from  the  evi- 
dence that  the  relatrix  did  have  intercourse  with  O.  about  the  time 
the  child  in  question  was  begotten,  it  does  not  necessarily  follow 
that  your  finding  shall  be  for  the  defendant,  but  is  a  circumstance 

3  Allred  v.  State,  44  So.  60,  1.51  Ala.  b  People  v.  Moore,  188  111.  App.  418. 

125.  6  Rinehart  v.   State  ex  rel.   Keith, 

*  Baird  v.   People  ex  rel.  Wender-  55  N.  E.  504,  23  Ind.  App.  419. 
landt.  66  111.   App.  671. 
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you  should  consider  in  determining  the  question  as  to  whether  or 
not  the  defendant  is  the  father  of  the  child.' 

§  1041(3).    Wisconsin 

You  are  instructed  that  it  is  the  law  that  when  the  evidence  in 
a  bastardy  case  causes  the  jury  to  find  or  believe  that  the  com- 
plaining witness  had  sexual  intercourse  with  any  person  other 
than  the  defendant  at,  near,  or  about  the  time  she  claims  she  be- 
came pregnant,  it  is  impossible  for  the  complaining  witness  to 
know  which  act  produced  pregnancy,  and  which  person  is  the 
fatlier  of  her  child ;  and  in  such  case  the  jury  should  return  a  ver- 
dict of  not  guilty,  notwithstanding  the  testimony  of  the  complain- 
ing witness  as  to  who  is  the  father  of  the  child ;  and  if  you  find 
from  the  evidence  in  this  case,  or  the  evidence  causes  you  to  be- 
lieve, that  the  complaining  witness  had  sexual  intercourse  with 
some  person  other  than  the  defendant  at,  near,  or  about  the  time 
she  claims  she  had  intercourse  with  the  defendant,  then  you  must 
find  the  defendant  not  guilty.* 

§  1042.     Presumptions  and  burden  of  proof 
§   1042(1).    Connecticut 

You  are  instructed  that  the  defendant  claims  that,  in  addition  to 
his  sworn  denial  of  the  charge,  there  is  a  presumption  in  his  favor 
arising  from  what  he  claims  is  the  probability  that  a  man  will  not 
commit  any  heinous  or  repulsive  act,  or  one  which  would  subject 
him  to  heavy  damages,  and  that  there  is  an  improbability  that  a 
man  will  do  such  acts  as  are  charged  against  him  here,  and  that 
that  is  a  presumption  which  must  be  overcome  by  the  plaintiff's 
evidence,  as  well  as  the  force  of  his  own  denial.  Such  is  his  claim. 
In  view  of  this  request,  I  ought  to  inform  you  that  the  penalty  for 
fornication,  which  is  a  misdemeanor,  is  a  fine  of  not  more  than 

dollars,  or  imprisonment  for  not  more  than days,  or 

both.  I  charge  you  then,  gentlemen,  in  reply  to  the  request  just 
referred  to,  that,  in  arriving  at  your  conclusion,  you  will,  of  course, 
consider  the  probabilities  of  the  case.  You  are  to  consider  wheth- 
er the  defendant  would  probably  do  the  acts  with  which  he  is 
charged,  under  the  circumstances  detailed  in  the  evidence.  You 
are  to  consider  the  nature  of  the  act,  and  its  probable  consequences. 
You  are  to  consider  human  nature,  and  its  many  infirmities.  You 
are,  in  short,  to  consider  the  probability  of  the  truth  of  the  plain- 
's' Goodwine  v.  State  ex  rel.  Dove,  31  122  Wis.  156.  This  instruction  was 
N.  E.  554,  5  Ind.  App.  63.  refused,  because  covered  by  other  iu- 

s  Suckow  V.    State,   99   N.   W.  440,      structions. 
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lift's  charges,  as  it  is  detailed  by  her,  and  make  that  a  factor  in 
your  conclusions.* 

§   1042(2).     Wisconsin 

The  court  instructs  the  jury  that  in  a  bastardy  case  the  defend- 
ant is  presumed  to  be  innocent  until  the  contrary  is  proved.  The 
guilt  of  the  accused  must  be  proved  beyond  a  reasonable  doul:)t.  If 
you  have  a  reasonable  doubt  of  the  guilt  of  this  defendant,  it  will 
be  your  duty  to  render  a  verdict  of  not  guilty.  But  if  you  believe 
the  testimony  of  the  complainant,  and  her  statement  that  she  did 
not  have  intercourse  with  any  other  man,  and  that  it  is  proved  be- 
yond a  reasonable  doubt  that  the  defendant  is  the  father  of  this 
child,  then  it  will  be  your  duty  to  render  a  verdict  accordingly  for 
the  state — of  guilty.^® 

§  1043.     Presumption  of  legitimacy 

The  jury  are  instructed  that,  for  the  peace  and  repose  of  fam- 
ilies and  for  the  good  of  society,  a  child  which  is  the  issue  of  a 
man  and  woman  lawfully  married  to  each  other  is  presumed  to  be 
legitimate.  This  presumption  may,  however,  "be  rebutted  by  posi- 
tive proof  that  the  child  could  not  be  the  lawful  child  of  a  man  and 
his  wife.^i 

§  1044.     Same — Proceedings  by  married  woman 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
the  child  mentioned  in  the  evidence  was  borne  by  the  complainant 
about  three  months  after  her  marriage  with  A.,  and  that  about  the 
time  the  child  was  begotten  A.  was  visiting  complainant  as  a  suitor 
once  or  twice  a  week,  then  you  are  instructed  that  the  presumption 
of  legitimacy  of  the  child  is  so  strong  that  it  can  only  be  overcome 
by  distinct,  strong,  satisfactory,  and  conclusive  evidence  tq  the 
contrary.^^ 

§  1045.     Evidence  considered  in  determining  issues 

You  are  instructed  that  in  determining  the  question  as  to  wheth- 
er appellant  did  or  did  not  have  sexual  intercourse  with  the  rela- 
trix  at  or  about  the  time  the  child  was  begotten  you  may  consider 
whether  the  defendant  did  or  did  not  have  a  certain  venereal  dis- 
ease, whether  said  disease  was  contagious  or  otherwise,  the  prob- 

0  Fay  V.   Reynolds,   21   A.   418,   60  n  Pooler  v.  Smith,  52  S.  E.  967,  73 

Conn.  217.  .*$.  C.  102. 

10  Sonnenberg  v.  State,  102  N.  W.  J-^  State  v.  Romaine,  58  Iowa,  46,  11 

233,  124  Wis.  124.  N.  W.  721. 
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ability  of  its  being  communicated  to  relatrix,  and  whether  or  not 
she  had  had  such  disease.-^^ 

§  1046.     Character  of  complaining  witness 
§  1046(1).    Nebraska 

You  are  instructed  that  in  determining  whether  or  not  the  de- 
fendant is  the  father  of  said  bastard  child,  it  is  entirely  immaterial 
as  to  the  plaintiff's  chastity  prior  to  the  time  that  the  child  in  ques- 
ton  was  begotten;  and  it  is  improper  for  you  to  consider,  in  pass- 
ing upon  this  point,  or  take  into  consideration,  the  fact  that  the 
plaintiff  was  the  mother  of  another  bastard  child,  several  years 
previous  to  the  birth  of  this  one.^* 

§   1046(2).     Wisconsin 

You  are  mstructed  that  the  material  question  to  be  determined 
in  this  action  is  not  what  is  the  character  of  the  complaining  wit- 
ness   ,  but  the  question  for  you  to  determine  from  the  evi- 
dence, under  the  instructions  of  the  court,  is,  is  the  defendant  the 
father  of  her  bastard  child  as  charged?  If  you  shall  find  from  the 
evidence  in  the  case,  under  the  instructions  given  you,  that  the 
defendant  is  the  father  of  her  bastard  child,  it  is  immaterial,  on 
that  question,  what  the  character  of  the  complaining  witness, 
,  was  or  is.*® 


§  1047.     Character  or  reputation  of  defendant  for  chastity 

The  jury  is  instructed  that  some  testimony  has  been  introduced 
in  regard  to  the  previous  reputation  of  the  defendant  for  chastity 
and  virtue.  You  are  instructed  that  the  character  and  reputation 
of  the  defendant  for  chastity  and  virtue  are  not  at  issue  in  this 
case,  and  you  will  entirely  disregard  such  testimony.*® 

§  1048.     Declarations  during  travail 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  complainant,  at  the  time  of  her  travail  and  while  giving  birth 
to  the  child  mentioned  in  the  evidence,  declared  that  defendant  was 
the  father  of  the  child,  such  declaration  may  be  considered  in  con- 
is  Dehler  v.  State  ex  rel.  Bierck,  plaining  witness  for  truth  and  veraci- 
53  N.  E.  850,  22  Ind.  App.  383.  ty  is  not  immaterial. 

14  Morgan  v.  Stone,  93  N.  W.  743,  le  Collister  v.  Ritzhaupt,  120  N.  W. 

4  Neb.  (Unof.)  115.  489,  83   Neb.   794.     In  this  case  de- 

is  Suckow  V.  State,  99  N.  W.  440,  fendant's  questions  on  his  own  behalf 
122  Wis.  156.  This  instruction  is  brought  out  the  only  testimony  relat- 
proper,  In  connection  with  other  in-  Ing  to  his  reputation  for  chastity,  and 
structions  which  make  plain  that  the  it  was  this  testimony  alone  that  the 
character  or  reputation  of  the  com- '   jury  was  directed  to  disregard. 
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nection  with  all  the  other  testimony  in  the  case,  and  you  may  give 
it  such  weight  as  you  may  deem  proper.^' 

§  1049.     Limiting  effect  of  evidence 

You  are  instructed  that  evidence  has  been  permitted  to  go  to 
you  of  the  relatrix's  association  with  one  O.  The  purpose  of  evi- 
dence of  this  character  is  to  prove  that  at  about  the  time  the  child 
in  question  was  begotten  the  relatrix  had  intercourse  with  said 
O.,  and  that  the  child  was  begotten  by  such  intercourse ;  and  it 
is  competent  only  for  this  purpose.  It  is  your  province  alone  to 
determine  the  weight  of  the  evidence,  and  it  is  for  you  to  say 
whether  or  not  the  evidence  on  this  point  is  sufficient  to  establish 
the  fact  that  such  intercourse  did  take  place  between  the  relatrix 
and  0.i« 

§  1050.     Credibility  of  complainant 

The  court  instructs  the  jury  that  the  complainant  is  entitled  to 
appear  as  a  witness  in  her  own  behalf,  and  the  question  of  her  cred- 
ibility is  left  to  the  jury;  and  on  behalf  of  the  defendant  it  is  your 
duty  to  take  into  consideration  ^any  want  of  credibility  in  the  com- 
plainant, any  variations  in  her  testimony  before  the  justice  of  the 
peace  which  has  been  introduced  as  evidence  in  this  case  and  her 
testimony  before  the  jury,  if  any  there  be,  and  also  any  other  con- 
fessions or  statements  which  she  may  have  made  at  any  time,  if 
the  evidence  discloses  any  such,  which  does  not  agree  with  her 
testimony.^^ 

§  1051.     Sufficiency  of  evidence 
See,  also,  ante,  §  1042. 
§  1051(1).    Alabama 

The  court  charges  you,  gentlemen  of  the  jury,  that  you  should 
carefully  consider  the  whole  of  the  testimony,  and  if,  upon  the 
whole  evidence,  your  minds  are  left  in  a  state  of  doubt  or  uncer- 
tainty, so  that  you  cannot  reasonably  say  that  the  defendant  is 
guilty,  then  you  should  acquit  him.^" 

The  jury  are  instructed  that,  if  you  reasonably  believe  the  weight 
of  the  evidence  is  on  the  side  of  the  state,  and  that ,  the  de- 
fendant, is  the  father  of  the  child  in  question,  you  should  find  that 
the  defendant  is  the  father  of  the  child. ^^ 

17  Johnson  v.  Walker,  39  So.  49,  i9  Stoltenbers?  v.  State,  106  N.  W. 
86  Miss.  757,  1  L.  R.  A.  (N.   S.)  470,      975,  75  Neb.  631. 

109  Am.  St.  Rep.  733.  20  Allred   v.   State,   44   So.   60,   151 

18  Goodwine  v  State  ex  rel.  Dove,      Ala.  125. 

31  N.  E.  554,  5  Ind.  App.  63.  21  Lnsk    v.    State,    30    So.   33,    129 

Ala.  1. 
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§   1051(2).     Indiana 

You  are  instructed  that  the  state  must  show  by  a  preponder- 
ance of  the  evidence  that  the  defendant  is  the  father  of  the  child, 
and  if  you  should  find  from  the  evidence  that  about  the  time  the 
child  was  begotten  both  the  defendant  and  O.  had  intercourse  with 
the  relatrix,  and  that  you  are  unable  to  tell  which  of  them  is  the 
father  of  the  child,  then  you  must  find  for  the  defendant.^^ 

The  jury  are  instructed  that  the  prosecuting  witness   testifies 

that  the  bastard  child  was  begotten  on  the  day  of  , 

that  the  defendant  had  sexual  intercourse  with  her  on  that  date 
and  on  several  other  occasions  subsequent  to  that  time.  If  you 
should  believe  from  the  evidence  that  she  is  mistaken  as  to  the 
day  when  the  child  was  begotten,  but  believe  from  all  the  evi- 
dence in  the  case  that  the  defendant  is  the  father  of  said  bastard 
child,  you  should  find  for  the  plaintiff.^^ 

§  1052.  Sufficiency  of  evidence  of  nonaccess  of  husband,  where 
complaining  witness  is  married  woman 
You  are  instructed  that  in  a  bastardy  proceeding  the  most  con- 
clusive evidence  of  nonaccess  on  the  part  of  the  husband  during 
the  period  within  which  the  child  might  have  been  begotten  is 
required,  and  that  neither  the  husband  nor  wife  is  a  competent  wit- 
ness to  give  evidence  of  nonaccess  so  as  to  bastardize  a  child,  and 
that  in  this  case,  unless  you  find  from  the  evidence,  outside  of  the 

evidence  of  the  prosecuting  witness,  ,  conclusive  evidence 

of  nonaccess  of  the  husband  to  her  during  the  time  within  which, 
under  the  evidence  in  this  case,  the  child  might  have  been  begot- 
ten, you  should  acquit  the  defendant.^* 

§  1053.     Form  of  verdict 

The  jury  are  instructed  that  two  verdicts  will  be  given  you  in 
this  case,  one  reading:     "We,  the  jury  in  the  above-entitled  case, 

find  the  defendant, ,  to  be  the  father  of  the  bastard  child  born 

to ."    If  after  examining  all  the  evidence  you  can  fairly  and 

conscientiously  say  that  the  preponderance  of  the  evidence  is  in 
favor  of  the  state  (that  is,  you  believe  the  weight  of  the  evidence 

shows  begot  this  child  on  or  about  the  ),  then  you 

should  bring  in  this  verdict.     The  other  verdict  will  read:     "We, 

the  jury  in  the  above-entitled  case,  find  the  defendant,  ,  not 

to  be  the  father  of  the  bastard  child  born  to ."  If  upon  ex- 
amination of  all  the  evidence  you  find  this  to  be  the  case,  then  it 
will  be  your  duty  to  bring  in  this  verdict.^^ 

22  Goodwine  v.  State  ex  rel.  Dove,  24  Bell  v.   Territory,   56  P.  853,  8 

31  N.  E.  554,  5  Ind.  App.  63.  Okl.  75. 

2  3  Spivey  v.   State  ex  rel.   George,  25  state  v.  Goetz,  131  N.  W.  514.  21 

S  Ind.  405.  N.  D.  569. 
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CHAPTER  LXX 

BIGAMY 

§  1054.     Elements  of  offense. 

1055.  Proof  of  prior  marriage. 

1055(1).  Georgia. 
105^5(2).  Texas. 

1056.  Validity  of  prior  marriage. 

1056(1).  Nebraska. 
1056(2).  New  York. 

1057.  Proof  that  first  wife  is  living. 

1058.  Effect  of  honest  belief  of  defendant  in  right  to  marry. 

1058(1).  Georgia. 
1058(2).  Indiana. 
1058(3).  Texas. 

1059.  Place  of  offense. 

§  1054.     Elements  of  offense 

The  court  instructs  the  jury  that  if  you  believe  and  find  from 
all  the  facts  and  circumstances  in  evidence,  beyond  a  reasonable 

doubt,  that  the  defendant,  in  county,  state  of  ,  on 

or  about  the day  of ,  did  marry ,  when  he  (the 

defendant)  was  a  married  man  and  having  a  wife  living  at  the 
time,  and  if  you  further  find  that  the  name  of  the  said  wife  was 
,  as  alleged  in  the  indictment,  then  you  should  find  the  de- 
fendant guilty,  and  assess  his  punishment  at  imprisonment  in  the 

penitentiary  not  less  than  or  more  than  years,  or 

in  county  jail  not  less  than months,  or  by  a  fine  of  not  less 

than dollars  or  by  both  a  fine  of  not  less  than dollars 

and  imprisonment  in  county  jail  not  less  than  months.-^ 

§  1055.     Proof  of  prior  marriage 
§  1055(1).    Georgia 

You  are  instructed  that  it  is  not  necessary  to  prove  the  prior 
marriage  by  any  record,  or  by  a  witness  who  saw  the  ceremony 
performed,  but  that  the  same  may  be  proved  by  the  admissions  of 
the  accused  of  the  fact  of  such  marriage.^ 

§  1055(2).     Texas 

You  are  instructed  that,  whatever  be  the  form  of  the  ceremony, 
or,  if  there  be  no  ceremony,  if  the  parties  agree  to  take  each  other 
for  husband  and  wife,  and  from  that  time  on  live  confessedly  in 

1  State  V.  Edmiston,  61  S.  W.  193,  -  Aiurpty  v.  State,  50  S.  E,  48,  122 

160  Mo.  500.  Ga.  149. 
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that  relation,  proof  beyond  a  reasonable  doubt  of  these  facts  would 
be  sufficient  proof  of  a  marriage,  binding  on  the  parties.* 

§  1056.     Validity  of  prior  marriage 
§   1056(1).    Nebraska 

You  are  instructed  that  in  this  case,  so  far  as  the  invalidity  of 
the   alleged   first  marriage   is   concerned,   it   makes   no   difference 

whether  or  not  the  defendant,  ,  or  the  witness  ,  or 

either  of  them,  resided  or  had  their  place  of  abode  or  residence  in 

the  parish  of , ,  before  obtaining  the  license,  or  before 

the  marriage  ceremony ;  and  you  will  therefore  disregard  all  evi- 
dence received  upon  the  trial  of  this  case  on  the  subject  of  said 
residence  and  places  of  abode  prior  to  the  marriage  ceremony  on 

,  in  so  far  as  the  question  of  the  validity  or  invalidity  of  the 

license  and  marriage  ceremony  are  concerned.* 

§   1056(2).     New  York 

You  are   instructed   that,   if  the   jury  find  that  the   defendant, 

,  had  a  wife  living,  with  whom  he  had  contracted  marriage, 

and  to  whom  he  was  married  in  ,  and  that  wife  was  living 

at  the  time  of  the  alleged  marriage  between  the  defendant  and 

the  woman  called  in  the  indictment,  then  the  people  are 

not  entitled  to  a  verdict  of  guilty  under  this  indictment.^ 

You  are  instructed  that  under  the  laws  of  the  state  of  

the  defendant  could  not  contract  a  legal  marriage,  or  one  for  which 
or  upon  which  a  conviction  for  bigamy  could  be  predicated,  if  at 
the  time  of  such  marriage  he  had  a  former  wife  living,  and  from 
whom  he  was  not  legally  divorced.^ 

You  are  instructed  that,  if  the  jury  find  that  the  defendant  was 
already  lawfully  married  at  the  time  the  first  marriage  alleged  in 
the  indictment  took  place,  such  marriage  is  utterly  void,  and  the 
second  marriage  alleged  in  the  indictment  cannot  constitute  the 
offense  of  bigamy.' 

§  1057.     Proof  that  first  wife  is  living 

You  are  instructed  that,  if  you  do  not  believe  beyond  a  reasona- 
ble doubt  that  the  defendant  married  a  woman,  known  as  " ," 

and  that  she  was  alive  at  the  time  of  his  marriage  to  said , 

then  you  will  find  him  not  guilty.* 

3  Hearne  v.  State,  97  S.  W.  1050,  «  People  v.  Corbett,  63  N.  Y.  S.  460, 
50  Tex.  Cr.  R.  431.  49  App.  Div.  514. 

4  Hills  V.  State,  85  N.  W.  836,  61  7  People  v.  Corbett,  63  N.  Y.  S.  460, 
Neb.  589,  57  L.  R.  A.  155.  49  App.  Div.  514. 

5  People  V.  Corbett,  63  N.  Y.  S.  460,  s  Hearne  v.  State,  97  S.  W.  1050,  50 
49  App.  Div.  514.  Tex  Cr.  R.  431. 
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§  1058.     Effect  of  honest  belief  of  defendant  in  right  to  marry 
§  1058(1).    Georgia 

The  court  charges  you,  in  this  case,  that  if  you  beHeve  from  the 
evidence  in  the  case  that  the  defendant  honestly  believed  that  he 
had  been  divorced  from  his  wife,  that  he  made  such  diligent  in- 
quiry in  that  respect  as  was  necessary  to  ascertain  the  truth  of 
this  (you  will  look  to  the  evidence  in  the  case  and  see  whether  or 
not  the  defendant  made  any  efforts  to  ascertain  whether  or  not  his 
wife  had  been  divorced),  in  other  words,  if  he  did  make  reasonable 
and  diligent  efforts  to  ascertain  that  fact,  and  believed,  after  this  in- 
quiry, that  he  had  been  really  divorced  from  his  wife,  and  in  good 
faith  acted  upon  that,  why,  then,  in  that  event,  he  would  not  be 
guilty  of  the  offense  of  bigamy,  and  in  arriving  at  the  intention  and 
the  bona  fides  of  the  defendant  the  jury  would  have  a  right  to  con- 
sider all  the  circumstances  connected  with  the  perpetration  of  the 
alleged  offense.* 

§   1058(2).     Indiana 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  defendant  had  been  informed  that  his  first  wife  had  been 
divorced  and  that  he  used  due  care  and  made  due  inquiry  to  ascer- 
tain the  truth  of  such  information,  and  had,  considering  all  the  cir- 
cumstances, reason  to  believe  and  did  believe,  at  the  time  of  his 
second  marriage,  that  his  former  wife  had  been  divorced  from  him, 
you  should  find  him  not  guilty.^** 

§   1058(3).    Texas 

You  are  instructed  that  our  statute  provides  that,  if  any  person 
laboring  under  a  mistake  as  to  a  particular  fact  shall  do  an  act 
which  would  otherwise  be  criminal,  he  is  guilty  of  no  offense.  The 
mistake  as  to  fact  which  will  excuse  a  person  must  be  such  that 
the  person  so  acting  under  a  mistake  would  have  been  excusable, 
had  his  conjecture  as  to  the  fact  been  correct,  and  it  must  also  be 
such  mistake  as  does  not  arise  from  a  want  of  proper  care  on  the 
part  of  the  person  committing  the  offense.  Therefore,  if  you  be- 
lieve from  the  evidence  that  defendant  had  been  informed  and  be- 
lieved at  the  time  he  married that  his  first  wife  was  dead, 

and  if  you  believe  he  exercised  proper  care  to  ascertain  whether 
she  was  in  fact  dead,  then,  in  that  event,  you  will  acquit  him.  If 
you  believe  the  defendant  was  laboring  under  a  mistake  of  fact 

9  Robinson  v.  State,  65  S.  E.  792,  6  lo  Squire  v.  State,  46  Ind.  459. 

Ga.  App.  696. 
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as  to  his  first  wife's  death,  but  you  beheve  such  mistake  arose 
from  a  want  of  proper  care  on  his  part,  such  mistake  would  not 
avail  him,^^ 

§  1059.     Place  of  offense 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that  the  second  marriage  was  celebrated  or  contracted  in  

county,  about  a  mile  or  more  from  the  boundary  line  of  this  county, 
in  which  defendant  has  been  indicted,  then  you  must  find  the  de- 
fendant not  guilty.*^ 

11  Welch  V.  State,  81  S.  W.  50,  46  12  Beggs  v.  State,  55  Ala.  108. 

Tex.  Cr.  R.  528. 
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A.    Form  and  Re;quisites 

§  1060.     Signing  note  in  blank 

The  court  instructs  the  jury  that,  though  you  believe  deceased 
signed  the  note,  but  at  time  of  signing  the  amount  thereof  was 
blank,  and  this  was  afterwards  written  or  filled  in  by  words  and 
figures,  and  that  deceased  did  not  authorize  any  one  so  to  fill  such 
blank  by  inserting  the  amount,  then  the  verdict  should  be  for  de- 
fendant, unless  the  jury  further  believe  the  note  was  pledged  or 

transferred  to  plaintiff  by  before  maturity  as  security  for 

existing  debts  to  the  plaintiff.^ 

§  1061.     Signing  by  agent 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
defendant  had  mental  capacity  to  make  a  contract  and  another 
signed  his  name  to  the  note  sued  on  with  his  consent  or  author- 
ity, then  it  would  be  his  contract,  and  as  legally  binding  on  him 
as  if  he  had  done  it  himself,  and  in  such  event  you  will  be  author- 
ized to  find  against  the  plea  of  non  est  factum  to  the  note  and  in 
favor  of  its  being  his  contract.'^ 

§  1062.     Consideration 
§  1062(1).     Arkansas 

You  are  instructed  that,  if  you  find  that  the  plaintiff's  testa- 
tor,   ,  the  defendant,  and ,  entered  into  an  arrangement 

to  buy  the  right  to  the  state  of in  a  patented  invention  known 

as  the  " System"  for  manufacturing  sand  lime  brick,  by  which 

the  said  testator  was  to  advance  the  defendant's  part  of  the  pur- 
chase money,  that  he  did  advance  the  money  to  pay  for  said  pat- 
ent, taking  an  assignment  thereof  in  his  own  name,  and  afterward 
executed  assignment  to  the  defendant  for  a  fourth  interest  in  said 
patent  right  as  of  the  same  date  as  the  assignment  to  him,  and  the 
note  sued  on  was  executed  for  such  advance,  you  will  find  for  the 
plaintiff.^ 

You  are  instructed  that,  if  you  find  that  said  note  was  executed 
for  mone}^  advanced  by  U.  to  pay  for  a  one-fourth  interest  in  a 

patent    right    in   the    state   of to   manufacture    sand    lime 

brick  purchased  for  the  said  U.,  the  defendant,  and  one  , 

you  will  find  for  the  plaintiff,  although  you  may  believe  that 
the  patent  was  of  no  value.'* 

1  Exchange  Bank  v.  Robinson,  172  3  Mann  v.  Urquhart,  116  S.  W.  219. 
S.  W.  628,  1S5  Mo.  App.  582.  89  Ark.  239. 

2  Norman  v.  Georgia  Loan  &  Trust  *  Mann  v.  Urquhart,  116  S.  W.  219, 
Co.,  18  S.  E.  27,  92  Ga.  295.  89  Ark.  239. 
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§  1062(2).    Delaware 

You  are  instructed  that  a  promissory  note,  such  as  sued  upon  in 
this  action,  although  the  proviso  annexed  thereto  destroys  its  ne- 
gotiability, purports  a  valuable  consideration ;  but  the  considera- 
tion may,  as  between  the  original  parties  to  the  note,  be  attacked, 
and  if  a  total  failure  of  consideration  be  shown  as  between  them 
a  recovery  cannot  be  had  upon  the  note.^ 

§   1062(3).     Illinois 

You  are  instructed  that,  if  H.,  owed  to  the  plaintiff  the  amount 
of  the  note  sued  upon,  and  if  the  property  of  H.  was  under  the 
control  of  the  defendant,  and  if,  at  the  request  of  H.,  the  defend- 
ant gave  to  the  plaintiff  the  note  sued  upon  in  satisfaction  of  the 
debt  of  H.  to  the  plaintiff,  and  the  plaintiff  accepted  the  note  as 
such  satisfaction,  then  the  note  was  given  upon  sufficient  consid- 
eration, and  the  plaintiff  is  entitled  to  recover  the  amount  due 
upon  the  note.® 

.^   1062(4).    Indiana 

You  are  instructed  that,  as  a  rule,  where  there  is  no  fraud,  and 
a  party  receives  all  the  consideration  he  contracted  for,  the  con- 
tract will  not  be  set  aside  for  want  of  failure  of  consideration ;  and, 
where  the  value  of  the  consideration  is  indefinite  and  uncertain, 
the  parties  have  a  right  to  determine  it  for  themselves,  and  courts 
and  juries  ought  not  to  overturn  their  decisions  upon  its  sufficiency; 
and  whether  one  contracts  for  the  performance  of  an  act,  or  sev- 
eral acts,  which  will  afford  him  pleasure,  gratify  his  ambition,  or 
please  his  fancy,  his  estimate  of  the  value  should  be  left  undis- 
turbed, and  the  fact  that  love  and  affection  or  kinship  may  have 
been  part  of  the  consideration  cannot  defeat  the  plaintiff's  right 
of  recovery.' 

§   1062(5).     Iowa 

'  The  court  instructs  the  jury  that,  if  you  find  from  a  preponder- 
ance of  the  evidence  that  at  the  time  the were  paid  on  the 

old  note  the  validity  of  the  old  note  was  in  the  minds  of  the  par- 
ties either  as  a  valid  claim,  or  it  was  a  question  in  their  minds 
whether  or  not  it  was  a  valid  claim,  and  in  order  to  get  an  ex- 
tension of  time  to  avoid  litigation,  and  in  order  to  settle  the  sujk 
posed  or  claimed  rights  of  the  parties  in  the  old  note,  the  defend- 
ant executed  and  delivered  the  note  in  suit,  then  in  such  case  you 

5  Pyle  V.    Gallagher,   75   A.   373,   6  7  Ray  v.   Moore,  5G  N.  E.  937,  24 
Pennewill,  407.                                                Ind.  App.  480. 

6  Harris   v.    Harris,   54   X.    E.   ISO, 
ISO  111.  157. 
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would  be  warranted  in  finding  that  the  note  sued  on  is  supported 
by  a  valid  consideration.* 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  defendant  delivered  the  note  in  suit  to  plaintilif,  under  an 
agreement  that  he  was  signing  the  same  as  one  of  the  stockholders 
of  the Association,  and  that  the  same  was  to  become  bind- 
ing only  upon  condition  that  other  stockholders  of  said  association 
should  sign  the  same,  then  plaintiff  cannot  recover  in  this  case. 
Or  if  you  believe  from  the  evidence  that  there  was  no  considera- 
tion for  said  note,  then  the  plaintiff  cannot  recover.  The  only 
claim  of  consideration  in  the  pleadings  is  that  said  note  was  given 
for  the  purpose  of  securing  an  extension  of  time  for  the  said  as- 
sociation, and  you  are  told  that,  if  this  was  the  consideration,  it 
was  sufficient.  The  note,  being  a  written  instrument,  and  in  the 
possession  of  plaintiff,  purports  a  delivery  and  a  consideration,  and 
the  burden  is  upon  the  defendant  to  show,  by  a  preponderance  of 
the  evidence,  either  that  there  was  no  delivery  or  no  considera- 
tion.^ 

The  jury  are  instructed  that,  on  the  other  hand,  if  you  believe 
that  the  defendant  was  a  stockholder  and  officer  of  the As- 
sociation, and  that  said  association  was  without  funds,  and  in  or- 
der to  extend  the  time  of  payment  of  said  claim,  and  prevent  the 
plaintiffs  from  immediately  enforcing  their  claim  against  the  said 
association,  the  defendant  delivered  the  note  to  the  plaintiffs,  in- 
tending the  same  as  his  obligation,  but  that  it  was  understood  and 
agreed  that  the  defendant  might  have  the  privilege  of  securing  other 
names  to  share  the  liability,  then  the  note  would  be  a  binding  ob- 
ligation upon  him,  and  the  plaintiff  would  be  entitled  to  recover. 
You  are  told  that  if  the  defendant  delivered  the  note  to  the  plain- 
tiffs without  an  agreement  that  other  names  should  be  secured  to 
the  same  before  it  should  be  binding,  then  the  law  presumes  he 
intended  it  as  his  own  obligation.^® 

§  1062(6).    Michigan 

The  jury  are  instructed  that  if  you  find — to  make  it  more  spe- 
cific— that,  when  this  note  was  drawn  and  signed  by  S.,  there  was 
no  understanding  and  agreement  on  the  part  of  defendant  H.  with 
the  other  defendants  that  he  was  to  sign  the  note  with  them,  and 
that  the  payee  did  not  accept  the  note  as  signed,  but  merely  took 
it  into  his  possession,  temporarily,  in  order  to  procure  the  other 

8  Robinson  v.  Robinson,  125  N.  W.  lo  Zimbleman  &  Otis  v.  Finuegan, 
216,  147  Iowa,  615.                                          118  jN'.  W.  312,  141  Iowa,  358. 

9  Zimbleman    &    Otis   v.    Finnegan, 
118  N.  W.  312,  141  Iowa,  358. 
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signers,  and  that  he  did  not  turn  over  this  personal  property  to 
S.  until  after  all  the  others  had  signed  it,  then  your  verdict  should 
be  for  the  plaintiff.  Now,  on  the  other  hand,  as  I  have  indicated 
to  you,  gentlemen,  if  this  note  w^as  made  out  and  signed  by  S., 
or  S.  and  either  of  the  two  next  defendants,  and  passed  over  to 
plaintiff  as  a  fully-executed  note,  and  he  thereupon  delivered  over 
the  personal  property  which  this  note  was  given  for  to  S.,  and 
he  took  possession  of  it,  and  then  afterwards  plaintiff  carried  this 
note  to  H.,  and  he  signed  his  name  to  it,  that  signature  was  ut- 
terly void.  It  was  without  consideration,  and  it  would  be  of  no 
consequence ;   and  your  verdict  should  be  for  the  def endant.^^ 

§  1063.     Same — Compromise  of  disputed  claim 
§   1063(1).     Illinois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that  the  plaintiff,  ,  in  the  month  of  ,  in   good  faith 

supposed  he  had  a  cause  of  action  against  the  defendant  on  ac- 
count of  personal  injuries  which  he  believed  resulted  from  the 
conduct  of  the  defendant,  and  thereupon  threatened  to  sue  the  de- 
fendant on  account  thereof,  and  thereupon  the  differences  between 
them  were  compromised,  and  the  defendant  executed  the  note  sued 
on  in  consideration  that  the  plaintiff  would  not  sue  him  for  such 
injuries,  and  the  plaintiff  accepted  the  note  in  settlement  of  such 
claim,  such  compromise  and  settlement  is  a  good  and  lawful  con- 
sideration for  such  jiote.^^ 

§   1063(2).    Texas 

You  are  instructed  that  the  abandonment  and  discontinuance 
of  a  suit  or.  action  brought  to  enforce  a  doubtful  right  or  claim 
is  a  sufficient  consideration  for  a  promise,  and  so  is, the  compro- 
mise of  a  disputed  claim  made  bona  fide,  even  though  it  ultimately 
appears  that  the  claim  compromised  was  wholly  unfounded.  If, 
therefore,  you  should  believe  and  find  from  the  evidence  that  the 
note  sued  on  in  this  case  was  given  in  consideration  of  a  compro- 
mise of  the  suit  instituted  by  plaintiffs  on  the  $ note,  and 

that  said  suit  was  dismissed  by  plaintiffs,  and  that  said  agreement 
of  compromise  was  carried  out  by  the  parties  thereto,  then  you 
are  instructed  that  said  agreement  forms  a  sufficient  consideration 
for  the  note  sued  on.^^ 

The  jury  are  instructed  that,  if  you  believe  and  find  from  the 

11  Steers  v.  Holmes,  44  N.  W.  922,  i3  Hunter  v.  Lanius,  18  S.  W.  201, 
79  Mich.  430.                                                    82  Tex.   677. 

12  Parker  v.   Enslow,   102  III.  272, 
40  Am.  Rep.  588. 
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evidence  that  P.,  defendant  herein,  together  with and 


in  executed   and   delivered   to   plaintiffs   the   $ note 

introduced  in  evidence,  and  that  plaintiffs  had  brought  suit  on 
said  note  in  the  district  court  of  ,  and  had  in  such  suit  at- 
tached certain  property  of  said  defendants,  or  either  of  them,  and 
that  P.,  after  the  institution  of  said  suit,  and  while  the  same  was 
Still    pending   and   undisposed   of,    agreed   with   plaintiffs    on   the 

amount  that  was  still  due  on  said  note  for  $ ,  and  that  in 

order  to  and  for  the  purpose  of  procuring  the  dismissal  of  the  suit 
then  pending,  and  a  release  from  the  attachment  of  property  which 
had  been  levied  on,  or  in  order  to  and  for  the  purpose  of  procur- 
ing an  extension  of  the  time  of  payment  of  the  amount  still  claimed 

to  be  due  by  plaintiffs  on   said  $ note,  agreed  with  plain- 

tiflfs  or  with  their  attorneys  on  a  settlement  of  the  differences  ex- 
isting between  them  as  to  the  amount  still  due  on  said  note,  and 
in  pursuance  of  said  agreement  the  defendants  in  this  suit  executed 
and  delivered  to  the  plaintiffs  the  note  herein  sued  on,  and  the 
plaintiffs  thereupon  in  consideration  of  the  execution  of  said  note 

did  in  fact  dismiss  their  suit  on  said  $ note,  and  release 

the  property  which  had  been  levied  on  in  that  case,  and  accepted 
in  lieu  of  said  note  the  note  herein  sued  on,  then  you  are  instructed 
that  said  agreement,  and  the  subsequent  compliance  therewith  by 
the  parties  thereto,  is  a  sufficient  consideration  for  the  note  sued 
on,  and  you  will  find  for  plaintiffs.^* 

§  1064.     Same — Note  given  for  patent  right 
§   1064(1).     Arkansas 

You  are  instructed  that  the  letters  and  telegrams  that  passed 
•  between   M.,  acting  as  the  agent  of  U.  and  the  defendant  while 

the  said  M.  was  in  in ,  evidenced  an  agreement  that 

the  defendant  would  join  the  said  M.  and  U.  in  the  purchase  of  the 

patent  right  of  making  sand  lime  brick  in  the  state  of jointly, 

and  that  the  said  U.  would  advance  the  money  to  pay  for  the  in- 
terest of  the  defendant,  the   same  being  a  one-fourth  interest,  in 

said  patent  right  for  the  state  of  ,  and  if  you  find  that  the 

note  sued  on  was  executed  for  the  money  advanced  by  said  U.  to 
pay  for  the  defendant's  part  in  said  patent  right,  you  are  instructed 
that  the  statute  requiring  a  note  given  to  a  vendor  for  a  patented 
machine  or  patent  right  shall  be  executed  on  a  printed  form,  and 
show  on  its  face  that  it  was  executed  in  consideration  of  the  pat- 
ented machine  or  patent  right,  does  not  apply  to  said  note.^^ 

14  Hunter  v.  Lanius,  IS  S.  W.  201,  is  Mann  v.  Urquhart,  116  S.  W.  219, 

S2  Tex.  677.  S9  Ark.  239.     No  prejudicial  error  to 

the  defendant  and  appellant. 
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§   1064(2).    Missouri 

The  jury  are  instructed  that  the  inventor  should  confine  his 
specifications  to  substances  which  he  knows  will  answer  the  pur- 
pose for  which  they  are  used ;  that  the  specification  accompany- 
ing the  letters  patent  read  in  evidence  makes  use  of  the  general 
term  "water";    and  if  the  jury  believe  from  the  evidence  that  the 

waters  of  the  in  general  use  will  not  accomplish  the  end 

for  which  water  is  used  in  said  composition,  either  by  reason  of 
their  alkaline  properties  or  otherwise,  then  the  specification  is  in- 
sufficient, and  the  letters  patent  are  void,  there  was  no  considera- 
tion for  the  note  sued  on,  and  the  verdict  must  be  for  the  defend- 
ant.^^ 

§  1065.     Same — Legality  of  consideration 

The  court  instructs  the  jury  that,  if  they  shall  find  that  , 

the  defendant,  signed  the  note  sued  on  in  this  case,  and  shall  fur- 
ther find  that  the  onl}^  or  any  material  part  of  the  consideration 
Avhich  the  defendant  received  for  signing  the  note  sued  on  was  an 
agreement  or  promise  by ,  the  payee  in  said  note,  not  to  de- 
fend the  divorce  suit  afterward  instituted  by  his  wife  against  him, 
the  said (if  they  shall  find  that  such  divorce  suit  was  sub- 
sequently instituted),  they  shall  find  for  the  defendant,  unless  they 
further  find  that  the  plaintiff  was  an  innocent  purchaser  of  said 
note  for  value  before  its  maturity.^' 

§  1066.     Same — Compounding  felony  as  consideration  for  note 
§   1066(1).     Illinois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that   the    criminal   prosecution    was    commenced    by   the   plaintiff 

against  for  the  purpose  of  enabling  plaintiff  to  collect  his 

debt,  and  that  the  latter  made  use  of  such  prosecution  to  get  the 
note  in  evidence  from  the  defendant,  then  this  would  be  a  fraud 
upon  the  law,  and  in  such  case  the  plaintiff  cannot  recover.^* 

§   1066(2).    Massachusetts 

The  jury  are  instructed  that,  to  entitle  the  defendant  to  a  ver- 
dict, it  must  appear  that  there  was  a  mutual  understanding  be- 
tween plaintiff  and  defendant  that  the  criminal  prosecution  men- 
tioned in  the  evidence  should  be  suppressed ;  that  it  would  not  be 
sufficient  if  the  defendant  was  induced  to  give  said  note  by  un- 
derstanding the  prosecution  would  be  suppressed,  unless  the  plain- 

16  Keith  T.  Hobbs.  69  Mo.  84.  is  Shenk  v.  Phelps,  6  111.  App.  612. 

1'  Engel  V.  Schloss,  100  A.  169,  134 
Md.  72. 
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tiff  also  so  understood;  and  it  would  not  enable  the  defendant  to 
avoid  the  note  that  plaintiff  was  induced  to  abstain  from  prose- 
cuting-    by  the  giving  of  this  note,  unless  there  was  a  mu- 
tual understanding  as  aforesaid/^ 

§  1066(3).    Michigan 

The  jury  are  instructed  that,  if  the  jury  find  that  one  of  the  in- 
ducements held  out  for  defendants  to  sign  the  note  in  question 
was  the  settlement  of  the  criminal  case  against  and  to  ob- 
tain his  release  from  prison,  then  the  note  is  void,  and  it  does  not 
matter  what  the  prosecution  did  afterwards.^" 

§  1067.     Same — Note  given  to  settle  debt  created  by  embezzle- 

I  ment 

'  The  jury  are  instructed  that  a  note  given  to  settle  an  embezzle- 
ment or  a  shortage  of  an  agent  is  valid  and  good,  if  it  was  given  to 
settle  the  indebtedness  or  shortage,  and  if  there  is  no  agreement 
to  stifle  the  prosecution  for  the  embezzlement.^^ 

§  1068.     Same — Partial   illegality  of   consideration 

The  jury  are  instructed  that,  if  you  believe  that  the  consideration 
for  the  notes  sued  on  was  the  purchase  by  defendant  of  the  right 

to  sell  the  safety  sash  lock  in  the  county  of ,  state  of , 

and  also  the  right  on  the  part  of  defendant  to  appoint  other  agents 
with  the  same  power  which  he  possessed,  as  shown  by  the  power 
of  attorney  offered  in  evidence,  then  the  question  as  to  whether  or 
not  the  transaction  was  fraudulent  would  depend  upon  what  was 
the  real  consideration  for  the  execution  of  the  notes.     If  the  right 

to  sell  the  safety  sash  locks  in  the  county  of ,  state  of , 

constituted  any  substantial  part  of  the  consideration,  then  the 
transaction  was  not  fraudulent,  and  your  verdict  should  be  for  the 
plaintiff.  The  power  of  attorney  in  evidence  which  was  given  de- 
fendant at  the  time  of  the  execution  of  the  notes  by  him  is  void 
as  against  public  policy,  and  if  you  believe  that  such  power  of  at- 
torney was  the  real  consideration  for  the  execution  of  the  notes, 
and  the  right  to  sell  the  sash  locks  in  said  county  was  only  an  in- 
cident, and  given  only  for  the  purpose  of  giving  the  transaction  the 
color  of  legality,  and  not  as  a  substantial  part  of  the  consideration, 
then  the  entire  transaction  in  the  execution  of  the  notes  was  fraud- 
ulent, and  whether  plaintiff  can  recover  or  not  in  this  case  will  de- 

19  Clark  V.  Pomeroy,  12  Allen  21  Wolf  v.  Troxell's  Estate,  54  N. 
(Mass.)  557.                                                     W.  383,  91  Mich.  573. 

20  Fosdick  V.  Vanarsdale,  41  N.  W. 
931,  74  Mich.  302. 
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pend  upon  whether  or  not  it  purchased  the  notes  for  vahie,  before 
maturity,  and  without  notice  of  the  fraud  in  their  execution.'^ 

§  1069.     Delivery  of  note 

Conditional  signing  of  notes,  see  post,  §§  1111-1113. 

You  are  instructed  that,  if  you  further  find  that  the  note  was 
never  delivered  for  both  or  either  defendant  as  mentioned  in  the 
preceding  instruction,  but  that  the  defendant  D.,  after  signing  the 

note,  placed  it  in  the  keeping  of  the  Bank  at  ,  with 

direction  that  it  should  remain  there  until  replaced  by  another  note 
signed  by  D.,  and  that,  while  the  note  sued  on  was  being  so  held, 
the  witness  ,  without  the  consent  of  the  defendants,  or  ei- 
ther of  them,  by  any  means  whatever,  got  the  note  from  the  bank 
and  into  possession  of  the  plaintifif,  then  if  you  find  these  to  be 
facts,  they  would  not  constitute  in  law  a  delivery  of  the  note  sued 
on.  But  if  you  find  that  D.  deposited  the  note  in  said  bank  on  con- 
dition that  it  was  to  become  the  property  of  plaintiff  on  completion 
of  the  railroad,  as  required  by  the  terms  of  the  note,  and  if  defend- 
ants had  the  right  to  substitute  another  note  of  the  same  amount 
and  terms  in  its  stead,  signed  by  both  defendants  personally,  but 
did  not  do  so,  then  such  action  would  be  a  valid  delivery  of  the 
note.^^ 

§  1070.     Ratification  of  unauthorized  delivery 

The  jury  are  instructed  that,  although  the  witness  T.  delivered 
the  note  in  suit  to  witness  Y.  in  violation  of  the  instruction  of  de- 
fendants, and  although  he  communicated  his  instructions  to  wit- 
ness Y.  at  the  time  of  such  delivery,  yet,  if  the  jury  find  and  believe, 
from  the  evidence,  that  after  said  delivery,  and  after  having  knowl- 
edge that  had  not  signed  said  note,  defendants  approved 

and  adopted  as  their  own  the  act  of  said  T.  in  making  said  delivery 
to  said  Y.,  the  verdict  should  be  for  the  plaintiff."* 

B.    Acceptance 

§  1071.     Effect  of  agreement  to  accept  draft 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

the  defendants  agreed  to  honor  the  drafts  of for  the  cost  of 

cattle  consigned  to  the  defendants,  and  that  the  draft  herein  sued 
on  was  drawn  for  the  cost  of  the  cattle  in  pursuance  of  said  agree- 

2  2  Bank  of  Ozark  v.  Hanks,  125  S.  23  Scott   City   Northern    R.    Co.    v. 

IV.  221,  142  Mo.  App.  110.  Bilby,  137  Pae.  9S4,  91  Kan.  193. 

2  4  Hurt  V.  Ford  (Mo.)  36  S.  W.  671 
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ment,  and  that  said  cattle  were  consigned  to  the  defendants,  then 
yoti  will  find  the  issues  in  this  case  for  the  plaintiff.-' 

You  arc  instructed  that,  if  you  find  from  the  evidence  that  the 
defendants  agreed  to  accept  only  one  draft,  and  no  more,  then  you 
are  instructed  that  if  you  find  from  the  evidence  that  the  draft  sued 
on  was  given  for  the  cost  of  cattle  which  were  consigned  to  the 
defendants,  and  that  the  defendants  were  notified  of  said  draft  by 
the  holders  thereof,  and  were  asked  to  pay  the  same  before  re- 
ceiving the  cattle  against  which  they  were  told  it  was  drawn;  and 
that  thereafter  the  defendants  received  and  sold  the  cattle  against 
which  they  understood  said  draft  was  drawn,  and  received  the 
proceeds  of  said  cattle, — then  you  will  find  the  issue  in  this  case 
for  the  plaintiff.*^^ 

C.    Rights  and  Liabii^itiks  on  Indorsement  and  transfer 

§  1072.     In  general 

The  jury  are  instructed  that  if  they  believe,  from  the  evidence, 

that  on  or  about  the  ,  defendant  sold  to  plaintiff  the  note 

shown  in  evidence,  and  then  and  there  indorsed  the  same  to  him 
by  writing  his  name  on  the  back  of  said  note,  and  that  at  the  time 
of  said  sale,  and  since  the  making  of  said  note,  the  makers  were 
insolvent,  then  the  jury  will  find  for  the  plaintiff  the  amount  paid 
by  plaintiff  for  the  said  note,  unless  the  jury  believe,  from  the  evi- 
dence, that  it  was  the  intention  of  the  parties  that  defendant  should 
not  be  liable.^' 

The  jury  are  instructed  that  it  is  immaterial  in  this  case  as  to 
what  idea  the  defendant  had,  or  what  his  opinion  was,  as  to  his 
liability  as  indorser  of  the  note.  If  the  jury  are  satisfied,  from  the 
evidence,  that  the  defendant  sold  the  note  to  plaintiff  and  indorsed 
the  same  to  him,  and  nothing  was  said  at  the  time  as  to  whether 
he  should  be  liable  or  not,  in  law  he  is  liable  as  indorser.^* 

§  1073.     Capacity  of  payee  to  indorse  to  another 

The  court  instructs  the  jury  that  the  maker  of  a  note,  by  the 
very  act  of  engaging  to  pay  to  a  particular  payee,  acknowledges  his 
capacity  to  receive  the  money,  and  also  his  capacity  to  order  it  to 
be  paid  to  another.^* 

2  5  Hall  V.   First  Nat.   Bank,  24  N.  27  Hawkinson  v.  Olson,  48  111.  277. 

E.  546,  133  111.  234.  28  Hawkinson  v.  Olson,  48  111.  277. 

26  Hall  V.  First  Nat.  Bank,  24  N.  E.  29  Hill  v.  McCrow,  170  P.  306,  88 

546,  133  III.  234.  Or.  299. 
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§  1074.     Transfer  by  mere  delivery — Note  indorsed  in  blank 

The  jury  are  instructed  that,  where  a  note  has  been  indorsed  in 
blank,  the  holder  of  the  same  may  fill  the  blank  with  the  name  of 
the  indorsee;  that  the  indorsement  of  the  note  is  said  to  be  in 
blank  when  the  name  of  the  indorser  is  simply  written  on  the  back 
of  the  note,  leaving  a  blank  over  it  for  the  insertion  of  the  name  of 
the  indorsee,  or  of  any  subsequent  holder;  and  in  such  a  case, 
while  the  indorsement  continues  blank,  the  note  may  be  passed  by 
mere  delivery,  and  the  indorsee  or  other  holder  is  understood  to 
have  full  authority  personally  to  demand  payment  of  it,  or  make  it 
payable  at  his  pleasure  to  himself  or  to  another  person.^" 

The  jury  are  instructed  that,  if  the  jury  believe,  from  the  evi- 
dence, that  the  note  in  question  was  put  in  the  hands  of  

for  collection,  by ,  indorsed  in  blank,  and  that bought 

said  note  in  good  faith,  and  it  was  transferred  to  him  in  blank,  and 
he  sold  and  transferred  it  in  good  faith,  then  the  plaintiff  can  re- 
cover, unless  the  note  was  past  due  when  bought  it,  and 

it  had  been  paid.^^ 

§  1075.     Title  of  transferror 

The  court  instructs  the  jury  that  the  title  of  a  person  who  nego- 
tiates an  instrument  is  defective  within  the  meaning  of  the  law 
when  he  obtained  the  instrument,  or  any  signature  thereto,  by 
fraud,  duress,  or  force  and  fear,  or  other  unlawful  means,  or  for  an 
illegal  consideration,  or  when  he  negotiates  it  in  breach  of  faith, 
or  under  such  circumstances  as  amount  to  a  fraud.^^ 

§  1076.     Effect  of  intention  of  indorser 
See,  also,  ante,  §  1072. 

The  jury  are  instructed  that  it  is  immaterial  in  this  case  what 
idea  the  defendant  had  as  to  his  liability  as  the  indorser  of  the  note 
in  question;  such  liability  is  fixed  by  the  law,  and  if  the  jury  be- 
lieve from  the  evidence  that  the  defendant  sold  or  traded  and  in- 
dorsed the  note  to  the  plaintiff  by  writing  his  name  thereon,  then 
he  is  liable  in  law  as  the  indorser,  whatever  may  have  been  his 
intention  or  understanding  at  the  time.^^ 

§  1077.     Effect  of  guaranty  accompanying  indorsement 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
in  this  case  that  the  defendant  transferred  the  note  offered  in  evi- 
dence, made  by  C.  and  payable  to  the  defendant,  by  indorsing  his 
name  on  the  back  of  said  note,  and  at  the  time  he  delivered  it  to 

3  0  Palmer  v.  Marshall,  60  111.  289.  Wvo.,    v.    Vaughan.    151    P.    1118,    93 

31  Palmer  v.  Marshall,  60  111.  289.  Kan.  402. 

32  First     Nat     Bank     of    Laramie,  33  Snow  v.  Wiggin,  19  111.  App.  542. 


§  1078  INSTRUCTIONS  TO  JURIES  1392 

plaintiff  agreed,  if  C,  the  maker  of  said  note,  did  not  pay  it,  he 
would,  and  if  the  jury  believe  from  the  evidence  that  said  C.  did 
not  pay  said  note,  then  defendant  would  be  liable  to  pay  the  same, 
and  the  jury  should  find  a  verdict  for  the  plaintiff  and  assess  his 
damages  at  the  amount  of  principal  and  interest  due  on  said  note, 
unless  the  defendant  has  shown  that  plaintiff  has  been  guilty  of 
negligence  and  that  defendant  has  suffered  loss  thereby.^* 

§  1078.     Status  of  one  purchasing  with  notice  of  defenses 
§  1078(1).    Arkansas 

You  are  instructed  that  one  who  purchases  a  bill  or  note  from 
the  payee,  with  knowledge  of  circumstances  amounting  to  a  valid 
defense,  stands  in  precisely  the  same  position  as  the  payee,  and 
in  such  a  case  the  defendant  is  entitled  to  all  the  defenses  he  would 
have  as  against  the  original  holder  of  the  note.^^ 

§  r078(2).    Connecticut 

You  are  instructed  that,  if  you  find  that  the  notes  were  obtained 
from  the  makers  by  fraud,  and  that  the  plaintiff,  when  he  bought 
them,  had  notice  of  the  fraud,  or  had  knowledge  of  such  facts  that 
his  action  in  taking  said  notes  amounted  to  bad  faith,  then  in  ei- 
ther event  he  cannot  recover.^'' 

§   1078(3).    South  Dakota 

Y'ou  are  instructed  that  if,  after  considering  all  the  evidence  in 
this  case,  and  the  circumstances  disclosed  by  the  evidence,  you  are 
satisfied  that  plaintiff  was  not  a  purchaser  in  good  faith,  for  value, 
before  maturity,  in  the  ordinary  course  of  business,  then  your  ver- 
dict would  be  for  the  defendants,  for  in  that  case  the  plaintiff"  could 
not  recover.^'' 

§  1079.     Status  of  holder  by  assignment  and  transfer 

You  are  instructed  that  the  plaintiff  bank  claims  to  be  the  holder 
of  the  note  by  assignment  and  transfer,  and  that  in  this  case  such 
claim  does  not  cut  off  equitable  defenses  against  the  payee  thereof, 
and  if  you  find  from  the  testimony  in  this  case,  by  a  preponderance 
thereof,  that  the  defendants  were  deceived,  or  that  the  note  was 
obtained  from  them  by  misrepresentation  or  fraudulent  practice 
on  the  part  of ,  the  payee  therein,  or  that  he  failed  to  live 

34  Worden    v.    Solter,    90    111.    160.  what  will  constitute  defenses  against 
The  evidence  showed  that  defendant  purchasers  with  notice, 
transferred  the  note  in  payment  of  a  sg  Mack    v.    Starr,    61    A.    472,    78 
debt.  Conn.  184. 

35  Jackson  v.  Jones,  127  S.  W.  710,  3  7  McGill  v.  Young,  92  N.  W.  1066, 
94  Ark.  426.     This  sliould  be  accom-  16  S.  D.  360. 

panied  by  other  instructions  stating 
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Up  to  his  contract  alleged  to  have  been  given  contemporaneously 
therewith,  then  your  verdict  must  be  for  the  defendants  in  this 
case.^* 

§  1080.     Accommodation  paper — Action  by  receiver  of  accommo- 
dation payee 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  in  this 
case  that  the  defendant  signed  and  delivered  all  the  notes  in  evi- 
dence in  this  case  as  an  accommodation  to  the  Bank,  then 

your  verdict  should  be  for  the  defendant  on  all  the  counts  in  the 
petition.^® 

The  jury  are  instructed  that,  as  between  the  maker  and  the 
payee  of  a  promissory  note,  oral  evidence  touching  the  considera- 
tion thereof  may  be  considered  by  you ;  and  if  you  find  from  the 
evidence  in  this  case  that  the  defendant  received  no  consideration 
for  the  signing  of  the  notes  sued  on,  and  that  the  same  were  made 

for  the   accommodation   of   the  Bank,   then  your   verdict 

should  be  for  the  defendant.^*' 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
defendant  signed  the  notes  sued  upon  in  this  case  as  an  accommo- 
dation maker  for  the  Bank,  and  delivered  the  notes  to  the 

bank,  or  to  one  of  its  officers  for  the  bank,  he  cannot  be  held  liable 
thereon,  no  matter  how  the  bank  may  have  dealt  with  the  notes, 
so  long  as  it  retained  ownership  and  control  thereof;  and  even 
though  you  find  that  the  bank,  after  the  notes  were  delivered  to 
it,  gave  the  manager  of  the  bank,  the  benefit  of  the  whole  or  a  part 
of  the  benefit  thereof,  this  fact  would  not  render  defendant  liable 
on  the  notes.  And  in  this  connection  you  are  instructed  that  the 
possession  of  the  receiver  is  the  possession  of  the  bank.^^ 

§  1081.  Liability  on  accommodation  paper  negotiatea  after  ma- 
turity 
You  are  instructed  that,  if  you  believe  and  find  from  the  evi- 
dence in  this  case  that  the  note  sued  on  was  signed  by  the  defend- 
ant with  E.,  for  the  purpose  of  raising  money  thereon  for  the  use 
of  said  E.,  that  no  consideration  for  said  note  was  then  either 
given  or  intended  to  be  given  by  the  payee  therein,  the  plaintiff 
herein,  and  that  said  note  was  delivered  by  E.  to  plaintiff,  in  the 
first  instance,  for  the  sole  purpose  of  having  the  same  discounted 
for  the  benefit  of  said  E.  by  a  bank  at ,  that  plaintiff  took 

38  First  Nat.  Bank  of  New  Castle  4o  Chicago    Title    &    Trust    Co.    v. 

V.  Grow,  188  P.  907,  57  Mont.  .376.  Brady,  G5  S.  W.  303,  16.5  Mo.  197. 

3  9  Chicago    Title    &    Ti-ust    Co.    v.  4i  Chicago    Title    &    Trust    Co.    v. 

Brady,  65  S.  W.  303,  165  Mo.  197.  Brady,  65  S.  W.  303,  165  Mo.  197. 
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said  note  from  E.  for  that  purpose  only,  and  endeavored  to  have 
the  same  discounted,  but  failed,  and  thereafter,  and  before  the  ma- 
turity of  said  note,  returned  the  same  to  the  possession  of  said 
E.,  one  of  the  makers,  and  that  the  said  E.  continued  to  hold  said 
note  up  to  and  after  the  date  of  its  maturity,  and  that  after  the 
date  of  its  maturity  the  defendant  E.  negotiated  and  delivered 
said  note  for  the  first  time  to  the  plaintifif  for  value,  and  received 

therefor  the  stock  mentioned  in  the  evidence,  and  if  you 

still  further  find  that  the  defendant  did  not  authorize  the  negotia- 
tion and  delivery  of  said  note  after  its  maturity,  and  did  not  know 
that  it  had  been  so  negotiated  and  delivered  to  the  plaintifif  after 
maturity  until  long  after  such  negotiation  and  delivery,  and  that 
he  received  none  of  the  stock  or  the  proceeds  thereof  taken  over 
by  said  E.  for  said  note,  then  your  verdict  should  be  for  the  de- 
fendant.*^ 

§  1082.     Rights  of  transferee  of  non-negotiable  paper 

The  jury  are  instructed  that,  if  you  believe  from  a  preponderance 
of  the  evidence  that  defendant  issued  these  checks  redeemable  in 
money  to  customers  of  his,  received  money  for  them,  placed  them 
in  circulation,  and  they  were  assigned  to  the  plaintifif  in  the  case 
for  a  valuable  consideration,  then  the  plaintifif  would  be  entitled  to 
recover  the  amount  of  his  checks.  If,  however,  you  find  from  the 
evidence  that  the  defendant  loaned  these  checks  to  one  S.  and  that 
defendant  received  no  consideration  for  them,  but  merely  loaned 
them  as  a  matter  of  accommodation  to  S.,  and  S.  put  them  in  cir- 
culation and  they  came  into  the  hands  of  the  plaintifif,  then  your 
verdict  will  be  for  the  defendant.*^ 


D.     Bona  Fide  Holders 

§  1083.     Duty  of  purchaser  to  make  inquiry 

The  court  instructs  the  jury  that  if  you  find,  from  all  the  evi- 
dence, that  the  plaintiffs  are  the  owners  of  the  note  described  in 
the  complaint,  that  the  same  is  a  negotiable  note,  and  that  the 
plaintififs  took  it  before  maturity,  in  the  usual  course  of  business, 
without  notice  of  facts  which  impeached  its  validity  between  the 
original  parties  to  the  note,  or  of  such  facts  as  should  have  put 
them  upon  inquiry,  then  the  plaintififs  hold  the  same  by  a  good 
title  free  from  all  defenses  that  might  have  been  made  by  the  de- 
fendant if  it  had  been  sued  on  by  and .     And  the 

4  2  Srlilamp  v.  Manewal,  100  S.  W.  43  Buckley  v.  Collins,  177  S.  W.  920, 

658,  196  Mo.  App.  114.  119  Ark.  231. 
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court  further  instructs  the  jury  that,  unless  there  are  circumstances 
which  excite  suspicion,  the  purchaser  is  not  bound  to  make  inquiry 
at  the  time  of  purchase.** 

§  1084.  Necessity  of  showing  bad  faith  of  holder  to  defeat  recovery 
§   1084(1).     Connecticut 

You  are  instructed  that,  to  constitute  an  infirmity  in  the  instru- 
ment or  defect  in  the  title  of  the  person  negotiating  the  same,  the 
person  to  whom  it  is  negotiated  must  have  had  actual  knowledge 
of  the  infirmity  or  defect,  or  knowledge  of  such  facts  that  his  ac- 
tion in  taking  the  instrument  amounted  to  bad  faith.  The  earlier 
rule  vitiated  a  negotiable  instrument  in  the  hands  of  an  indorser, 
even  though  he  paid  value  for  it  before  maturity,  if  he  took  it  with 
knowledge  of  such  facts  as  were  reasonably  sufificient  to  excite  sus- 
picion in,  and  put  upon  inquiry,  a  person  of  ordinary  prudence.  The 
law  now  is,  however,  that  good  faith,  rather  than  diligence,  is 
made  the  standard  by  which  the  holder's  right  is  determined,  and 
diligence,  or  the  want  of  it,  are  immaterial,  except  so  far  as  they 
legitimately  tend  to  establish  or  defeat  the  claim  of  bona  fide  pos- 
session of  the  paper.*^ 

§  1084(2).    Indiana 

The  court  instructs  the  jury  that  the  note  sued  on  in  this  case  is 
a  negotiable  instrument,  the  execution  of  which  is  admitted  by  the 
defendant.  You  are  instructed  that  the  holder  of  a  negotiable  pa- 
per, who  takes  it  before  maturity  for  valuable  consideration,  in 
the  usual  course  of  trade,  without  knowledge  of  the  facts  which 
impeach  its  validity  between  antecedent  parties,  holds  it  by  good 
title.  To  defeat  his  recovery  thereon,  it  is  not  sufHcient  to  show 
that  he  took  it  under  circumstances  which  ought  to  excite  sus- 
picion in  the  mind  of  a  prudent  man.  To  have  that  efifect,  it  must  be 
shown  that  he  took  the  paper  under  circumstances  showing  bad 
faith  or  want  of  honesty  on  his  part.*^ 

§   1084(3).     Kansas 

The  jury  are  instructed  that,  if  the  plaintiflf  purchased  the 
note  before  due,  and  for  a  valuable  consideration,  then  before  he 
would  be  chargeable  with  notice  of  any  infirmity  in  the  instrument 
he  must  have  actual  knowledge  of  the  defect  or  defects  as  claim- 
ed by  the  defendant,  or  knowledge  of  such  facts  that  his  action 
in  taking  the  instrument  amounted  to  bad  faith  upon  his  part.*' 

44  Warren  v.  Syfers,  55  N.  E.  IOCS,  46  First  Nat.  Bank  of  Ft.  Wayne  v 

23  Ind.   App.   167.  Garner.  118  N.  E.  813,  187   Ind.  39" 

4-^  Mack    V.    Starr,    61    A.    472,    78  *'  Leavens  v.   Hoover,   145  P.   S77. 

Conn.  184.                                "  93  Kan.  661. 
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You  are  instructed  that  mere  suspicion  in  the  mind  of  defend- 
ant at  the  time  he  obtained  the  note  in  suit,  that  it  was  subject 
to  any  defense  for  fraud,  is  not  sufficient  to  prevent  him  from  re- 
covering judgment  in  his  favor  in  this  action.  In  order  for  the 
plaintiff  to  recover  in  this  case,  he  must  allege  and  prove  that 
defendant  came  into  the  possession  of  the  note  in  suit  with  actual 
notice  of  the  infirmities  claimed  by  the  plaintiff  to  exist  in  the  note, 
or  that  defendant  was  guilty  of  bad  faith  in  taking  the  note.** 

§  1084(4),    Kentucky 

To  constitute  notice  of  an  infirmity  in  said  note,  or  defect  in  the 

title   of   said  ,   the  plaintiff,   or  his   agent,   must  have   had 

actual  knowledge  of  the  infirmity  or  defect  in  same,  or  knowledge 
of  such  facts  in  relation  thereto  that  his  action  in  taking  said  note 
amounted  to  bad  faith  upon  his  part.*^ 

§  1084(5).    Nebraska 

The  court  instructs  the  jury  that  the  mere  fact  that  circumstances 
at  the  time  of  the  purchase  of  the  note  may  be  such  as  to  excite 
suspicion  in  the  mind  of  a  prudent  man  is  not  sufficient  to  impugn 
the  title  of  an  innocent  purchaser.  The  proof  must  go  to  the 
extent  of  showing  that  the  purchaser  purchased  with  knowledge  of 
such  facts  and  circumstances  as  shows  want  of  honesty  or  bad 
faith  on  his  part  in  the  purchase  of  the  note.^ 

§  1085.     What  amounts  to  notice  or  bad  faith  which  will  affect 

title  of  holder 
§  1085(1).    Arkansas 

You  are  instructed  that  the  purchaser  of  a  note,  who  before  pur- 
chase is  told  that  the  maker  refuses  to  pay  it,  is  not  a  bona  fide 
purchaser.®^ 

§  1085(2).     Connecticut 

You  are  instructed  that  if  the  plaintiff  knew  generally  that  there 
was  something  wrong  about  the  notes,  without  knowing  the  details, 
it  would  be  sufficient  to  put  him  upon  inquiry  and  affect  his  title. 
If  he  was  told  there  was  something  wrong  about  the  note,  with- 
out being  told  what,  or  if  the  facts  fairly  warrant  the  inference  that 
he  thought  the  notes  were  tainted  with  fraud,  such  general  notice 
would  prevent  a  recovery.     If  there  was  a  willful  or  fraudulent 

48Youle  V.   Fosha,  90  P.  1090,  76  so  First    State    Bank    of    Pleasant 

Kan.  20.  In  this  case  the  maker  Dale  v.  Borchers,  120  N.  W.  142,  83 
sought  to  replevin  the  note.  Neb.  530. 

49  Chihlers   v.   Billiter,    137    S.   W.  "^i  OM  Nat.  Bank  of  Ft.  Wayne  v. 

795,  144  Ky.  53.  Marey,   95    S.    W.   145,   79   Ark.    149. 

9  Ann.  Gas.  339. 
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failure  to  inquire  into  facts  inviting  inquiry,  the  jury  might  re- 
gard such  failure  as  notice,  if  they  thought  the  failure  was  due  to 
a  belief  that  inquiry  would  result  in  knowledge  of  the  fraud.  No- 
tice may  be  of  two  kinds — explicit  notice  of  the  fraud  or  illegality, 
and  implicit  or  general  notice.  If  the  plaintiff,  when  he  bought 
the  notes,  had  notice  or  knowledge  of  some  illegality,  or  knowl- 
edge of  some  illegality  or  fraud  which  vitiated  them,  though  he 
was  not  apprised  of  its  nature,  this  would  be  such  general  notice  as 
would  affect  his  title.  Mere  negligence,  however  gross,  not  amount- 
ing to  this  willful  and  fraudulent  blindness,  will  not  of  itself  amount 
to  notice;  but  the  jury  may  and  should  consider  the  fact  of  such 
negligence,  as  it  may  tend  to  prove  such  general  notice.^' 

§  1085(3).    Indiana 

The  court  instructs  the  jury  that,  before  3^ou  can  return  a  ver- 
dict for  defendant  in  this  action,  you  must  find  from  the  evidence 
that  plaintiff  knew  when  it  took  the  note  that  there  was  a  defense  to 
it,  or  that  it  knew  such  facts  that  its  taking  the  note  under  the 
circumstances  amounted  to  bad  faith  on  its  part.  The  fact,  if  you 
should  find  it  to  be  a  fact,  that  plaintiff'  wdien  it  took  the  note  had 
knowledge  of  circumstances  which  would  excite  suspicion  as  to  the 
validity  of  the  note  in  the  mind  of  a  prudent  man,  or  that  plaintiff 
was  negligent  in  taking  the  note,  is  not  in  and  of  itself  sufficient  to 
show  bad  faith  on  plaintiff's  part.  Before  you  would  be  justified  in 
inferring  that  plaintiff  acted  in  bad  faith  in  becoming  the  holder  of 
the  note  in  suit,  the  circumstances  must  be  pointed  and  emphatic, 
and  must  lead  directly  and  irresistibly  to  that  conclusion  that  it 
had  notice.^^ 

§  1085(4).     Kansas 

The  court  instructs  the  jury  that,  to  constitute  "notice"  of  an 
infirmity  in  the  instrument,  or  defect  in  the  title  of  the  person  ne- 
gotiating the' same,  the  person  to  whom  it  is  negotiated  must  have 
had  actual  knowledge  of  the  infirmity  or  defect,  or  knowledge  of 
such  facts  that  his  actions  in  taking  the  instrument  amounted  to 
bad  faith.  What  is  "bad  faith"  in  a  case  of  this  kind  is  a  question 
of  fact  for  the  jury,  and  in  this  connection  the  court  instructs  you 
that  neither  a  suspicion  of  defect  of  title,  knowledge  of  circumstanc- 
es which  would  excite  such  suspicion  in  the  mind  of  a  prudent 
man,  or  put  him  on  inquiry,  nor  even  gross  negligence  on  the  part 
of  the  taker,  will  affect  his  rights,  unless  the  circumstances  or  sus- 

5  2  Mack    V.    Starr,    61    A.    472,    78  5  3  First  Nat.  Bank  of  Ft.  Wayne  v. 

Conn.  1S4.  Garner,  118  N.  E.  813,  187  Ind.  391. 
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picions  are  so  cogent  and  obvious  that  to  remain  passive  would 
amount  to  bad  faith.^* 

§  1085(5).    Michigan 

You  are  instructed  that  it  is  not  necessary  that  plaintiff  should 
have  known  exactly  the  fraudulent  representations  made  by  de- 
fendant in  order  to  get ,  the  maker  of  the  note,  to  indorse  the' 

note.    If  plaintiff  had  sufficient  knowledge  to  put  him  upon  inquiry, 

so  that  he  could  have  found  out  that had  been  so  induced 

by  fraudulent  representations,  then  the  plaintiff  cannot  recover.^''' 

§  1086,     Effect  of  notice  to  agent  of  holder 

The    court   instructs  the  jury   that was    the   agent   for 

the  plaintiff"  in  the  purchase  of  said  note  sued  on  herein,  and  if  the 
jury  believes  he,  at  the  time  he  purchased  said  note,  had  actual 
knowledge  of  infirmity  in  said  note,  or  defect  in  same  or  its  title 
by  reason  of  false  representations  or  statements  of  said  W.  or  D.,^ 
or  knowledge  of  such  facts  in  relation  thereto  as  that  his  act  in  tak- 
ing said  note  amounted  to  bad  faith  on  his  part,  in  that  case  they 
shall  find  for  the  defendant.^^ 

§  1087.     Effect  of  notice  acquired  after  purchase 

The  court  instructs  the  jury  that  if  they  find  from  the  evidence 
in  the  cause  that  the  plaintiff  purchased  the  single  bill  sued  on  for 
value,  in  good  faith  and  before  maturity,  with  no  other  knowledge 
that  the  single  bill  furnished  on  its  face,  then  they  must  find  that 
the  plaintiff  was  a  bona  fide  holder  of  said  single  bill,  and  no  knowl- 
edge of  fraud  or  want  of  consideration  in  the  giving  of  said  single 
bill  subsequently  acquired  by  him  can  aff'ect  his  title  as  a  bona  fide 
holder  for  value. ^' 

§  1088.     Payment  of  value — Giving  credit  on  account. 

You  are  instructed  that  where  a  bank  receives  a  note  indorsed 
without  restriction,  and  gives  credit  for  the  proceeds  of  same  to  the 
depositor  as  cash  in  a  checking  account,  and  such  proceeds  are 
checked  out  by  the  depositor,  the  bank  becomes  the  absolute  owner 
of  the  note.^* 

5  4  Elmo    State    Bank    of    Elmo    v.  sc  Childers    v.    Billiter,    137    S.    W. 

HiWebrand,  177  P.  6,  103  Kan.  705,  3      795,  144  Ky.  53. 
A,  L.  R.  54.  5  7  Arnd  v.  Heckert,  70  A.  416,  108 

5  5  Beath  v.  Clmpoton,  73  N.  W.  806,      Md.  300. 
115  Mich.  506,  69  Am.  St.  Rep.  589.  5  8  Hamilton  Nat.    Bank    v.    Emigh,. 

192  S.  W.  913,  127  Ark.  545. 
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§  1089.     Discounting  note  by  bank  and  placing  proceeds  to  credit 
of  owner 

You  are  instructed,  as  to  the  law  of  this  case,  that  the  plaintiff 
herein  is  presumed  to  have  purchased  the  note  sued  on  for  a  valu- 
able consideration  before  maturity  thereof,  and  it  will  be  entitled 
to  recover  of  defendants  the  amount  of  said  note,  principal  and 
interest,  according  to  its  terms,  and  it  will  be  your  duty  to  return 
a  verdict  for  plaintiff  therefor,  unless  you  find  for  the  defendants 
under  the  following  instructions:    But  you  are  instructed  that  the 

discounting  of  the  note   sued  on   by  the  Bank  of  , 

and  the  placing  of  the  price  or  proceeds  thereof  to  the  credit  of  M. 
Bros.,  did  not  constitute  said  bank  or  the  plaintiff  herein  an  inno- 
cent holder  for  value  before  maturity  of  said  note,  unless  M.  Bros., 

in  the  course  of  their  business  with  the  Bank  or  with  the 

plaintiff  bank  after  the  latter's  purchase  of  the  note,  and  before  the 
bank  had  notice  of  the  imperfections,  equities  or  defenses  to  be 
asserted  against  it,  drew  otit  said  deposit.  But  should  you  believe 
from  the  evidence  before  you  that  M.  Bros,  did  so  draw  out  said 

deposit  before  the  bank  had  such  notice,  either  from  the Bank 

or  the  plaintiff  bank,  then  the  plaintiff  bank  should,  in  law,  be  deem- 
ed an  innocent  holder  for  value  before  maturity  of  the  note  sued  on. 
and  in  that  event  you  should  find  for  the  plaintiff  the  amount  of 
said  note,  regardless  of  any  failure  of  consideration  of  the  same, 
or  of  any  damages  resulting  to  the  defendants  as  claimed  by  them. 
If,  however,  you  do  not  find  for  the  plaintiff,  under  the  evidence 
and  the  foregoing  instructions,  then  jou  will  determine  whether 
or  not  the  defendants  have  been  damaged  and  are  entitled  to  set 
off  the  note  sued  on  under  the  evidence  and  the  following  instruc- 
tions.^^ 

§  1090.     Right  of  bank  as  holder  of  check  deposited  with  it 

You  are  instructed  that,  if  the  jury  shall  believe  from  the  evidence 

that  the  parties  ( and  the  bank),  at  the  time  the  check  was 

received  and  deposited,  intended  that  the  same  should  be  treated 
as  cash,  then  the  plaintiff  is  entitled  to  recover  in  this  action,  un- 
less they   further  believe  from  the  evidence  that,   at  the  time  of 

the  deposit,  the  plaintiff  had  notice  of  the  matters  affecting 's 

right  to  recover  on  said  check,  if  any.*^" 

The  court  instructs  the  jury  that,  if  the  jury  shall  believe  from  the 
evidence  that  the  check  was  intended  by  the  parties  to  be  deposited 
merely  for  collection,  then  the  plaintiff  cannot  claim  to  be  a  pur- 

5  9  National  Bank  of  Commerce  v.  54  S.  E.  862,  105  Va.  689,  7  L.  R.  A. 
Armbruster,  142  P.  393,  42  Okl.  656.       (N.  S.)  694. 

6  0  Fayette  Nat.  Bank  v.  Summers, 
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chaser  for  value,  and  without  notice  of  the  matters  affecting  the 
consideration  of  the  check;  but  if  the  jury  shall  believe  that  after 
said  check  was  protested  the  bank  purchased  the  check,  it  is  en- 
titled to  recover  whatever  amount  of  said  check,  if  any,  the  jury 
may  find  due  after  allowing  any  ofifsets,  if  any  they  may  find  due 
under  the  evidence,  on  account  of  the  matters  alleged  in  defend- 
ant's special  plea.*'^ 

§  1091.     Purchase  of  several  notes  by  the  same  maker  to  some  of 
which  there  is  no  defense 

You  will  find  for  the  plaintiff  the  amount  of  the  first  two  notes. 
As  to  the  other  notes,  the  question  for  you  to  decide  is  whether 
or  not  the  bank  purchased  them  in  good  faith.  The  burden  of 
proof  is  on  the  defendant  to  show  that  the  bank  had  actual  knowl- 
edge of  the  defense  made  here  when  it  bought  the  notes,  or  had  ac- 
tual knowledge  of  such  facts  indicating  the  defense  that  its  action 
in  taking  the  instruments  amounted  to  bad  faith.  If  the  bank  had 
such  knowledge  you  will  find  for  the  defendants  as  to  the  last 
three  notes.  If  it  had  not,  you  will  find  for  the  plaintiff  on  all  the 
notes.  In  order  for  you  to  find  for  the  defendant  in  this  cause 
you  must  find  that  the  plaintiff  bank  knew  that  all  of  these  notes 
were  given  for  a  single  consideration,  or  that  the  bank  had  such 
notice  of  that  fact  as  would  amount  to  bad  faith  on  its  part  in  the 
purchase  of  the  last  three  notes.^* 

§  1092.     Notice  of  defense  of  breach  of  warranty  to  note  given  for 
purchase  price 

The  jury  are  instructed  that  the  plaintiffs  were  the  holders  of 
these  notes  in  due  course  of  business.  That,  however,  is  not  con- 
clusive of  the  action  upon  which  you  are  to  render  a  decision.  Why 
not?  For  this  reason:  Gentlemen  of  the  jury,  it  appears  that  de- 
fendant in  making  the  purchase  signed  a  written  contract  for  the 
purpose  for  the  register  in  question,  so  that  back  of  the  notes  which 
he  gave  there  stood  this  written  contract.  Now,  there  arises  for 
your  consideration,  first  and  foremost,  this  question :  Did  the  plain- 
tiff association  know  of  the  existence  of  that  contract?  If  they  did 
not,  then  without  any  further  inquiry  in  the  case  they  are  entitled 
to  a  verdict  at  your  hands  for  the  full  amount  due.  Your  first 
question  should  be:    Does  the  evidence  in  this  case  satisfy  me  that 

61  Fayette  Nat.  Bank  v.  Summers,  g2  old  Nat.  Bank  of  Ft.  Wayne  v. 

54  S.  E.  862,  105  Va.  689,  7  L.  R.  A.  Marcy,  95  S.  W.  145,  79  Ark.  149,  9- 
(N.  S.)  694.  Ann.  Cas.  339. 
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the  plaintiff  here  knew  of  the  contract  which  stood  behind  these 
notes?  If  it  did  not,  then  and  in  that  event  your  labors  would  be 
ended,  because  if  the  association  had  no  knowledge  of  the  contract, 
since  it  is  a  bona  fide  holder  of  the  notes,  it  would  be  entitled  to 
a  verdict  for  its  face  value.  If,  on  the  other  hand,  you  are  satisfied 
from  the  evidence  that  the  building  and  loan  association  in  advanc- 
ing the  money,  and  in  acquiring  the  notes  which  are  the  basis  of 
this  case,  did  know  of  the  contract  which  stood  behind  the  notes, 
then  a  further  question  arises;  and  what  is  that  question?  In 
making  a  sale  of  an  article  of  this  kind,  gentlemen  of  the  jury,  there 
goes  with  a  sale  what  is  called  an  implied  warranty  of  the  article 
sold.  In  this  case  the  manufacturing  company,  when  it  sold  to 
the  defendant  this  cash  register,  by  the  very  fact  of  making  the 
sale  impliedly  warranted  to  the  defendant  that  this  instrument  was 
reasonably  adapted  to  the  uses  for  which  it  was  sold.  There  was 
not  a  warranty  that  it  was  an  absolutely  perfect  instrument,  but  the 
law  implies,  and  therefore  requires,  the  seller  in  making  such  sale 
to  deliver  to  the  purchaser  a  machine  which  is  fairly  and  reasonably 
adapted  to  the  uses  for  the  purposes  for  which  the  buyer  purchased 
it,  so  that  in  making  the  sale  the  manufacturing  company  carried 
with  the  sale  such  an  implied  warranty.  If  the  plaintiff  here,  the 
building  and  loan  association,  had  knowledge  of  the  contract  which 
stood  behind  these  notes,  then  the  question  arises  for  your  con- 
sideration :  Was  the  cash  register  which  the  manufacturing  com- 
pany sold  to  this  defendant  reasonably  adapted  to  the  purposes  for 
which  the  seller  represents  it  to  be  adapted?  If  it  was  so  reasonably 
adapted,  then,  and  in  that  event,  the  seller,  the  manufacturing  com- 
pany, fulfilled  the  obligation  which  was  resting  upon  it,  and,  if  it 
fulfilled  the  obligations  by  delivering  a  machine  reasonably  adapted 
for  the  purposes  for  which  the  buyer  was  to  use  it,  then,  of  course, 
the  obligation  resting  upon  the  manufacturing  company  was  dis- 
charged, and  the  plaintiff  would  be  entitled  to  a  verdict.®^ 

§  1093.     Purchase  of  notes  given  for  a  patent  right 
§   1093(1).     Kansas 

You  are  instructed  that  a  note  or  notes  given  in  violation,  or  In 
contravention  of  the  above  law,  is  absolutely  void  as  between  the 
maker  of  the  note  and  the  payee  thereof,  and  as  between  all  other 
holders  of  the  note  or  notes  having  knowledge  that  it  was  given  for 
a  patent  right  in  violation  of  the  statute,  or  having  knowledge  of 
such  facts  as  that  their  action  in  taking  the  note,  or  notes,  amounted 
to  bad  faith.    So,  in  this  case,  if  you  find  from  the  evidence  that  M., 

63  People's  Bldg.  &  Loan  Ass'n  Co.  v.  Rutz,  123  N.  W.  6,  158  Mich.  440. 
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as  agent  for  the  Company,  took  the  notes  sued  on  here- 
in from  the  defendant  in  this  case,  and  that  the  consideration  for 
which  said  notes  were  given  was,  in' whole  or  in  part,  the  right  to 
sell  or  to  manufacture  a  patented  article,  or  what  was  claimed  by  the 
said  M.  to  be  a  patented  right,  and  that  the  said  M.  transferred 
said  notes  to  the  plaintiff  in  this  case  before  maturity  and  for  a 
valuable  consideration,  and  that  the  said  plaintiff  knew,  at  the 
time  he  purchased  said  notes,  that  the  consideration  for  said  notes,, 
in  whole  or  in  part,  was  a  patent  right,  or  the  right  to  sell  or  manu- 
facture a  patented  article,  or  that  said  plaintiff'  had  knowledge  of 
such  facts  with  reference  to  the  consideration  that  his  taking  of 
the  notes  amounted  to.bad  faith,  then  and  in  that  event  the  plaintiff' 
cannot  recover  from  the  said  defendant  in  this  case,  and  your  ver- 
dict should  be  for  the  defendant.^* 

You  are  instructed  that  the  sale  of  a  right  to  use,  and  manufacture 
for  sale  and  use,  for  any  specified  time,  in  any  specified  territory  a 
patented  article,  or  what  is  claimed  to  be  a  patented  article,  is  a 
sale  of  such  interest  in  the  patent  right  as  brings  the  transaction 
within  the  provisions  of  the  statute  relating  to  the  registration  and 
sale  of  patent  rights,  as  above  set  forth,  and  requires  all  notes  given 
for  such  consideration  to  be  indorsed,  as  I  have  before  said  to  you, 
"Given  for  a  patent  right."  ®^ 

§   1093(2).    Ohio 

You  are  instructed  that  the  plaintiff  must  have  had  notice  or 
information  of  such  facts  as  amounted  to  him,  under  the  circum- 
stances surrounding  him  at  the  time,  to  substantial  and  real  knowl- 
edge that  the  note  was  given  for  a  patent  right,  or  he  is  not  charge- 
able with  knowledge.®^ 

§  1094.     Liability  of  holder  of  stolen  drafts. 

The  court  instructs  the  jury  that,  in  order  to  recover,  the  burden 
is  upon  the  plaintiff  to  prove  that  his  drafts  were  stolen,  and  that 
the  defendants  received  them  with  knowledge  thereof.  It  is  not 
necessary,  however,  that  the  plaintiff  should  prove  that  the  de- 
fendants had  actual  knowledge  that  they  were  stolen.  If  they  re- 
ceived the  drafts  under  such  circumstances  as  would  cause  a  rea- 
sonable man  to  make  inquiry  as  to  how  the  drafts  had  been  secured, 
then  they  are  charged,  as  a  matter  of  law,  with  such  information  as 
a  careful  inquiry  would  disclose  or  reveal.^'' 

64  Tredick  v.  Walters,  106  P.  1067,  ec  Be  Long  v.  Barnes,  12  N.  E.  735,. 

81  Kan.  828.  45  Ohio  St.  237. 

6  5  Tredick  v.  Walters,  106  P.  1067,  gt  Rumping  v.  Arkansas  Nat.  Bank 

81  Kan.  828.  of  Hot  Springs,  180   S.   W.   749,   121 

Ark.  202. 
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The  court  instructs  the  jury  that,  if  you  find  from  the  evidence  in 
this  case  that  the  plaintiff's  drafts  were  stolen  from  him,  or  that 
he  was  swindled  out  of  them  by  a  fake  race  or  pool  room  scheme, 
then  you  are  instructed  that  it  is  your  duty  to  carefully  consider  the 
circumstances  under  which  the  defendants  received  them.  You  are 
to  determine  from  the  evidence  in  the  first  place  whether  they  ac- 
tually knew  them  to  have  been  stolen,  or  whether  the  circumstances 
were  such  as  to  lead  a  prudent  man  to  inquire  as  to  the  means  by 
which  they  had  been  obtained.  And  if  you  hud  that  the  defend- 
ants or  either  of  them  willfully  failed  to  make  such  inquiry,  after 
knowledge  of  facts  or  circumstances  which  would  place  an  ordi- 
narily prudent  man  in  their  position  on  inquiry  then  they  are  re- 
sponsible for  such  failure,  and  are  presumed  in  law  to  know  what 
such  inquiry  would  have  disclosed.^* 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evidence 
in  this  case  that  the  drafts  complained  of  in  this  case  were  received 
by  the Bank  from  S.  for  collection,  and  that  they  were  col- 
lected and  placed  to  the  credit  of  S.  in  said  bank,  and  were  paid 

out  to  S.  before  this  suit  was  brought,  and  before  the Bank 

had  notice  of  any  right,  title,  interest,  or  claim  the  plaintiff  in  this 

case  had  on  said  drafts  or  money,  and  that  the  Bank  had 

no  knowledge  that  said  drafts  had  been  stolen  from  the  plaintiff  at 
the  time  they  were  received  by  the  bank,  and  that  at  the  time  they 
were  received  by  the  bank  for  collection  from  S.  the  latter  was 
a  regular  customer  of  said  bank,  and  had  for  many  years  been  such 
customer,  and  that  said  drafts  were  received  in  a  regular  way  and 
in  the  usual  course  of  business  by  said  bank,  and  that  the  said  bank 
did  not  know  at  the  time  it  received  said  drafts  or  at  any  time  before 
it  paid  the  money  collected  on  said  drafts  to  the  said  S.  that  said 
drafts  had  been  stolen,  and  had  no  reason  to  believe  that  they  had 
been  stolen,  and  had  no  knowledge  of  facts  to  place  them  on  inquiry 
that  they  were  of  this  character,  then  and  in  that  event  you  should 
find  for  the  defendant,  the Bank.®'' 

§  1095.     Rights  of  bona  fide  holders  in  general 
§   1095(1).     Alabama 

The  court  instructs  the  jury  that  if  you  are  reasonably  satisfied 
from  the  evidence  that  the  note  sued  on  is  a  commercial  paper 
complete  and  regular  on  its  face,  that  plaintiff  purchased  the 
same  in  good  faith  in  the  regular  course  of  business  for  value, 

6  8  Rumping  v.  Arkanyas  Nat.  Bank  en  Rumpiu!;  v.  Arkansas  Nat.  Bank 

of  Hot  Springs,  180  S.  W.  749,  121  of  Hot  Springs,  180  S.  W.  749,  121 
Ark.  202.  Ark.  202. 
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before  maturity  thereof,  and  without  notice  of  any  defect  of  title, 
or  defense  set  up  by  defendant,  you  must  find  for  plaintiff."* 

§  1095(2).    Indiana 

You  are  instructed  that  inland  bills  of  exchange  and  promissory 
notes  payable  in  a  bank  in  this  state  are  governed  by  what  is 
called  the  'law  merchant' ;  that  is  to  say,  as  applicable  to  the  issues 
raised  in  this  cause,  if  you  believe  from  all  the  evidence  in  the 
case  that  the  plaintififs,  in  the  usual  course  of  business,  purchased 
from  and the  note  sued  on  for  a  valuable  consider- 
ation, before  the  maturity  of  said  note,  without  any  notice  of  any 
defense  or  equity  existing  against  the  same,  and  that  at  the  time 
of  their  purchase  they  had  no  knowledge  of  such  facts  as  put 
them  upon  inquiry,  then  they  are  entitled  to  recover,  even  though, 
as  between  the  defendant  and  the  original  payees  of  the  note,, 
there  existed  equities  in  favor  of  the  defendant.'^ 

The  court  instructs  the  jury  that  if  you  believe,  from  all  the 
evidence  given  in  the  case,  that  the  plaintiffs  in  this  action  bought 
this  note  in  the  usual  course  of  business,  before  its  maturity,  from 

and  ,  and  that  at  the  time  they  purchased  the  same 

they  had  no  knowledge  of  such  facts  as  put  them  on  inquiry,  and 
that  they  gave  or  parted  with  a  valuable  consideration  for  said 
note,  then  the  plaintiffs  are  entitled  to  recover  the  amount  of  said 
note,  with  interest  thereon  according  to  its  tenor  and  reasonable 
attorney's  fees.'* 

§   1095(3).     Maryland 

The  court  instructs  the  jury  that  if  they  find  from  the  evidence 
in  the  cause  that  defendant  signed  the  single  bill  sued  on  in  this 
case,  and  shall  further  find  that  same  was  passed  to  the  plaintiff 
for  a  valuable  consideration  before  maturity,  and  shall  further 
find  that  plaintiff  purchased  said  single  bill  in  good  faith  without 
notice  of  any  fraud  in  its  obtention  or  of  any  failure  of  consid- 
eration therein,  then  their  verdict  must  be  for  the  plaintiff.'''^ 

§   1095(4).    Oregon 

The  court  instructs  the  jury  that  if  you  find  that  the  plaintiff  is 
a  holder  in  due  course,  within  the  meaning  of  the  law  as  I  have 
given  it  to  you,  then  I  instruct  you  that  he  holds  the  note  sued  on 
free  from  any  defect  of  title  of  prior  parties,  and  free  from  de- 
fenses available  to  the  defendant  as  against  any  other  parties  to 

70  Hudson  V.  Repton  State  Bank,  72  Warren  v.  Syfers,  55  N.  E.  103, 
75  So.  695,  16  Ala.  App.  101.  2.3  Ind.  App.  167. 

71  Warren  v.  Syfers,  55  N.  E.  103,  73  Arnd  v.  Heekert,  70  A.  41G,  108 
23  Ind.  App.  167.  Md.  300. 
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the  instrument,  and  that  the  plaintiff  may  enforce  payment  of  the 
instrument  against  the  defendant  for  the  amount  thereof.'* 

E.    Payment  and  Discharge 

§  1096.     Payment  in  general 
§  1096(1).     Delaware 

You  are  instructed  that  the  principal  and  interest  on  the  note 
together  constitute  one  sum  due  upon  the  note,  and  any  payment 
thereon,  whether  applied  to  meet  the  interest  or  to  meet  the 
principal,  is  in  either  event  a  partial  payment  on  account  of  the 
note.'^ 

§  1096(2).    Illinois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that  the  plaintiff  about  the  ,  as  the  agent  of  ,  the 

makers,  paid  the  amount  of  the  note  in  controversy  to  the  holder 
of  the  same,  and  that  the  holder  of  the  said  note  surrendered  the 
same  to  the  said  plaintiff  as  such  agent,  then  and  in  that  case  that 
would  be  a  payment  of  said  note,  and  you  will  find  for  the  defend- 
ant.'« 

§   1096(3).     Missouri 

The  court  instructs  the  jury  that  if  you  find  from  all  the  evi- 
dence in  this  cause  that  the  note  in  question  was  paid  off  during 

the  lifetime  of  the  maker,  ,  then  your  verdict  should  be  for 

the  defendant.'' 

The  court  instructs  the  jury  that,  in  determining  whether  or  not 

the  note  in  controversy  was  paid  off  during  the  lifetime  of , 

you  are  at  liberty  to  take  into  consideration  all  the  facts  and  cir- 
cumstances offered  in  evidence  as  well  as  the  acts  and  deeds  of 

and  with  reference  to  said  note,  and  if  from  all  the 

facts  and  circumstances  given  in  eividence  you  find  said  note  has 
been  paid  off,  then  your  verdict  must  be  for  the  defendant.'* 

The  court  instructs  the  jury  that  if  you  find  from  the  testimony 

in  this  cause  that  during  the  lifetime  of  and  there 

were  various  financial  transactions  between  them,  including  the 
execution  and  delivery  of  the  note  in  controversy,  and  if  you  find 
from  all  the  facts  and  circumstances  given  in  evidence  that  prior 

74  Hill  V.  McCrow,  170  P.  306,  88  7  7  Sutton  v.  Libby  (App.)  201  S.  W. 

Or.  299.  615. 

7  5  Pyie   V.   Gallaher,   75   A.  373,   6  7  8  Sutton  v.  Libby  (App.)  201  S.  W. 

Penuewill,  407.  615. 

7  6  Johnson  v.  Glover,  12  N.  E.  257, 
121  111.  283. 
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to  the  death  of  the  maker, ,  he  (the  said  )  settled  all 

financial  obligations  due  the  said  by  paying  him  ( ) 

every  dollar  due  him,   then  your  verdict   should   be   for   the   de- 
fendant.''* 

§  1097.  Payment  to  original  payee  as  defense  as  against  transferee 
The  court  instructs  the  jury  that  a  maker  of  a  promissory  note 
is  charged  with  the  knowledge  that  the  note  is  negotiable  and 
may  be  transferred  and  indorsed  by  the  person  or  firm  to  which 
it  is  payable  to  some  third  party  or  indorsee;  and,  when  such 
maker  pays  the  person  to  whom  said  note  was  originally  payable, 
the  amount  of  the  said  note  or  any  part  thereof,  without  the  pro- 
duction of  the  original  note,  such  payment  is  made  at  the  maker's 
peril,  and  such  payments  so  made  are  of  no  effect  as  against  the 
third  party  or  indorsee  thereof  who  had  possession  of  the  note  at 
the  time  the  payments  were  made.  Therefore  you  are  instructed 
that,  although  you  may  believe  from  the  evidence  that  the  note 
was  paid  by  the Company  to  the  party  to  whom  it  was  orig- 
inally payable,  yet,  if  at  the  time  of  such  payment  said  note  was 
in  possession  of  the  plaintiff  herein,  your  verdict  will  be  for  the 
plaintift',  unless  you  believe  it  was  altered.*** 

§  1098.     Effect  of  surrender  of  note 

The  jury  are  instructed  that,  if  the  payee  of  the  note  surrendered 
it  to  the  maker  voluntarily,  in  liquidation  of  a  just  debt  then  due 
from  him  to  the  maker,  the  note  was  fully  canceled  by  the  sur- 
render; but  if  the  note  was  obtained  from  the  payee  wrongfully 
and  unlawfully,  by  threats  and  duress,  it  was  not  canceled  by  the 
surrender,  and  the  plaintiff  can  maintain  an  action  for  the  amount' 
due  thereon,  if  he  is  the  owner  thereof.*^ 

§  1099.     Release  of  indorser — Extension  of  time  of  payment 
§   1099(1).    Kansas 

You  are  further  instructed  that  if  you  believe  from  the  evidence 

that  on  or  about  the  day  of  ,  the  plaintiif,  through 

its  cashier  and  agent,  H.,  as  a  part  of  the  consideration  that  the 

defendants would  sell  to  one bushels  of  corn, 

agreed  that   he  would   extend   the   time  for   the   payment  of  the 

note  in  controversy  days  from  the  day  of  , 

and   the   defendant   B.   did   not   consent   to  the   same,   then    such 
agreement  on  the  part  of  H.  for  the  plaintiff  should  be  deemed 

■9  Sutton  V.  Libby  (App.)  201  S.  W.  «<>  Hamilton   Nat.   Bank   v.   Emigh, 

615.  192  S.  W.  913,  127  Ark.  545. 

81  Koehler  v.  Wilson,  40  Iowa,  183. 
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to  be  supported  by  a  consideration,  and  your  verdict  should  be  for 
the  defendant  B.*'' 

§   1099(2).     Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  note  payable  to  defendant,  and  indorsed  by  him, 
signed  by  ,  ■ — ,   and  ,  and  the  note  payable  to 

Bank,  and  signed  by  said  ,  were  both  delivered  to 

Bank  at  the  same  time,  and  were. given  to  secure  the  same 

debt,  then  they  must  be  taken  together,  all  as  parts  of  the  same 
transaction,  and  if  they  further  believe  from  the  evidence  that  aft- 
er the  debt  secured  by  said  note  became  due  an  extension  of  time 

was  given,  for  valuable  consideration,  by  said  bank,  to  said , 

without  the  consent  of  said  defendant,  then  said  defendant  is  re- 
leased from  all  liability  on  said  note,  and  they  must  find  for 
the  defendant.*^ 

§  1100.     Same — Delay  in  suing  maker 

The  court  charges  the  jury  that  if  after  the day  of , 

and  before  the day  of ,  defendants  requested  plaintiff 

not  to  sue  the  Company,  and  expressly  promised  to  pay 

the  debt  evidenced  by  the  note,  and  thereby  induced  plaintiff  not 
to  sue  at  the  first  term  of  the  court  after  the  note  fell  due,  then 
defendants    were    not    discharged   from   liability    as    indorsers    by 

plaintiff's  failure  to  sue  the  Company  at  the  first  term  of 

court.** 

§  1101.  Effect  of  failure  to  comply  with  demand  of  indorser  to 
exhaust  collateral 
The  court  instructs  the  jury  that  the  maker  of  a  negotiable 
note  cannot  take  advantage  of  the  indorser's  demand  that  collat- 
eral security  be  exhausted  by  the  creditor  before  the  indorsers 
are  held  liable  for  the  payment  of  any  amount  due  on  such  note; 
and,  if  it  should  be  found  by  the  jury  that  the  indorsers  on  the 
notes  sued  on  did  demand  that  the  collaterals  held  by  the  plain- 
tiff should  be  exhausted  before  they  were  to  be  called  on  for  pay- 
ment, this  demand  would  not  benefit  the  maker  of  the  note.*^ 

§  1102.     New  promise  by  indorser  after  discharge 

You  are  instructed  that,  if  you  find  from  the  evidence  that  de- 
fendant, knowing  all  the  facts  which  released  him  from  liability, 

82  Bank  of  Horton  v.  Brooks,  62  P.  s*  Brown  v.  Fowler,  32  So.  584,  133 
675.  10  Kan.  App.  576.  Ala.  310. 

83  State  Sav.  Bank  v.  Baker,  25  S.  S3  E^retwell  v.  Carter,  65  S.  E.  829, 
E.  550,  93  Va.  510.  83  S.  C.  553. 
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and  knowing  or  believing  himself  to  be  discharged  from  liability 
as  indorser,  promised  to  pay  the  note,  you  will  be  warranted  in 
finding  for  the  plaintiff.*® 

§  1103.     Extent  of  liability   of  indorser — Deduction   of   amounts 
paid  by  maker 
The  court  instructs  the  jury  that,  if  the  jury  believe  from  the 
evidence  that  defendant  is  liable  at  all  on   said  note,  under  in- 
struction No.  ,  then  they  can  only  find  a  verdict  for  the 

amount  remaining  unpaid  on  said  note  after  deducting  the  amounts 
paid  by on  the  indebtedness  secured  by  said  note.*' 

§  1104.     Effect  of  payment  by  principal — Right  to  revive  note  as 
against  surety 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  note  sued  on  was  satisfied  in  full  by  payments  and  re- 
ceipt, any  subsequent  arrangement  made  by  the  defendant  M., 
by  which  such  payments  were  to  be  differently  applied,  and  the 
obligation  of  the  note  revived,  is  not  binding  on  the  defendant  D., 
if  the  jury  further  believe  from  the  evidence  that  the  plaintiff 
knew  that  D.  signed  as  surety,  unless  the  jury  further  believe 
that  M.  had  authority  from  the  other  defendants  to  so  change  the 
application  of  the  payments,  if  any  were  made.** 

F.     Presentment  for  Payment,  Dishonor,  and  Protest 

§  1105.     Diligence  required  in  presenting  check  to  charge  drawer 

The  jury  are  instructed  that  the  fact  that did  not  present 

the  check  in  question  to  the  bank  for  payment  until  two  or  three 
days  had  elapsed  after  it  was  drawn  cannot  affect  the  right  of  the 
plaintiff  to  recover,  if  the  jury  shall  believe  from  the  evidence  that 
D.,  the  drawer  of  the  check,  had  not  sufficient  funds  in  bank  to 
meet  it.*® 

You  are  instructed  that  if  the  jury  believe,  from  the  evidence 
in   this   cause,   that  the  plaintiffs   received   of  the   defendant,   on 

the  afternoon  of  the  ■ —  of  ,  the  two  drafts  or  checks 

given  in  evidence,  in  order  to  take  up  two  promissory  notes  of 
the  defendant,  of  amounts  corresponding  with  the  respective 
amounts  of  said  checks,  and  the  plaintiffs  then  and  there  held  said 
notes  for  another  bank  for  the  mere  purpose  of  collection,  and, 

8  6  Hobbs  V.  Straine,  21  N.  E.  365,  ss  Miller  v.  Montgomery,  .31  111.  350. 

149  Mass.  212.  89  Heartt  v.  Rhodes,  66  III.  351. 

8"  State    Sav.    Bank   v.   Baker,    25 
S.  E.  550,  93  Va.  510. 
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at  the  time  of  receiving-  said  checks,  plaintiffs  delivered  up  to  de- 
fendant his  said  notes,  and  oh  the  same  day  remitted  the  amount 
thereof  to  the  party  from  whom  they  received  said  notes,  and  if 
the  jury  further  believe,  from  the  evidence,  that,  immediately 
after  the  commencement  of  banking  hours  on  the  next  day  after 
receiving  the  said  checks,  and  soon  after  10  o'clock  a.  m.  of  the 

day  of ,  the  plaintiffs'  teller  took  said  checks  to  the 

banking  office  and  usual  place  of  business  of  the Insurance 

Company,  named  as  drawee  in  said  respective  checks,  for  the  pur- 
pose of  presenting  the  same  at  said  bank  for  payment,  but  was 
unable  to  obtain  payment  of  said  checks,  or  either  of  them,  by 
reason  that  said  bank  was  closed  and  had  stopped  payment,  and 
that  plaintiffs  immediately,  and  on  the  same  day  last  aforesaid, 
gave  the  said  defendant  notice  of  the  said  matters  and  the  non- 
payment by  said  bank  of  said  checks,  then  the  defendant  is  liable 
to  the  plaintiffs  for  the  amount  specified  in  said  checks,  and  the 
jury  will  find  for  the  plaintiffs  accordingly,  with  interest  on  the 

amount  at  the  rate  of  per  centum  per  annum  after  the 

of  — . .»« 

You  are  instructed  that,  where  all  the  parties  reside  in  the  same 
place,  the  presentation  of  a  check  drawn  on  a  bank  and  received  in 
the  usual  course  of  business  is  deemed  within  a  reasonable  time 
if  made  during  banking  hours  of  the  next  day  after  it  was  so  re- 
ceived, and  it  is  the  same,  whether  the  check  be  certified  by  the 
bank  to  be  good  or  not,  so  far  as  the  drawer  of  the  check  is  con- 
cerned. If  the  jury,  therefore,  believe,  from  the  evidence  in  this 
case,  that  the  checks  in  evidence  in  this  cause  were  taken  by  plain- 
tiffs in  the  usual  course  of  business,  and  were  sent  to  the  bank  on 
which  they  were  drawn  during  banking  hours  of  the  next  day 
after  they  were  received,  and  the  said  bank  had  before  then  and  has 
since  been  closed,  and  had  and  has  stopped  business,  then  the 
court  instructs  the  jury  that  such  effort  to  present  the  checks  is 
equivalent  to  a  presentation  of  the  checks,  and  is  within  reasonable 
time  to  charge  the  defendant  upon  the  said  checks.^^ 

§  1106.  Matters  excusing  presentment  and  notice  of  nonpajmient 
The  court  instructs  the  jury  that  if  there  was  no  money  in  the 
bank  with  which  to  pay  the  note,  and  the  holder,  maker,  and  in- 
dorsers  knew  that  fact,  presentment  for  payment  was  not  neces- 
sary.^* 

9  0  Rounds  V.  Smith,  42  111.  245.  750,  161  Mich.  61,  27  L.  R.  A.  (N.  S.) 

91  Rounds  V.  Smith,  42  111.  245.  516.     In  this  case  the  note  was  pay- 

92  Bessenger  v.  Wenzel,  125  N.  W.      able  at  the  bank. 

Inst. TO  Juries— 89 
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The  court  instructs  the  jur}-  that,  if  the  holder,  maker,  and  in- 
dorsers  agreed  before  or  at  maturity  that  the  note  should  not  be 
paid,  but  renewed,  then  there  was  no  necessity  for  presenting  it 
for  payment.^^ 

§  1107.     Waiver  of  presentment 

The  court  instructs  the  jury  that  if  the  defendants,  with  full 
knowledge  that  there  had  been  no  presentment,  assented  to  con- 
tinue their  liability,  then  they  would  be  liible.^* 

§  1108.     Waiver  of  notice  of  dishonor 
§   1108(1).     Kentucky 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  no- 
tice of  dishonor  of  said  notes  was  not  given  as  described  in  the 
preceding  instruction,  yet  if  you  believe  from  the  evidence  that 
subsequent  to  the  maturity  and  dishonor  of  said  notes  the  defend- 
ant stated  to  the  plaintiff  bank,  or  any  of  its  officers,  that  he  in- 
tended to  pay  said  notes,  or  his  part  thereof,  this  was  a  waiver 
of  any  failure  there  might  have  been,  if  any,  to  give  him  such  no- 
tice of  nonpayment,  and  he  is  liable  on  said  notes,  and  the  jury 
should  find  for  the  plaintiff;  but,  unless  you  so  believe  from  the 
evidence,  the  law  is  for  the  defendant,  and  you  will  so  find,  pro- 
vided you  also  find  for  the  defendant  under  the  first  instruction.^^ 

§   1108(2).     Michigan 

You  are  instructed  that,  even  if  the  defendant  was  an  indorser 
of  the  note,  and  not  a  maker,  and  if  no  notice  of  the  nonpayment 
of  the  note  was  given  him  within  the  time  required  to  make  him 
liable,  if  he  subsequently,  with  knowledge  of  the  fact  that  such  no- 
tice had  not  been  given,  promised  to  pay  or  "fix  it  up,"  or  any 
equivalent  words,  meaning  thereb}^  to  arrange  for  its  payment, 
this  would  be  a  waiver  of  the  want  of  notice,  and  he  would  be 
liable  as  though  the  notice  had  been  duly  given. ^ 

§  1109.     Effect  of  waiver  of  protest 

The  court  instructs  the  jury  that  a  w^aiver  of  the  protest  of  a 
negotiable  note  is  not  a  contract  and  does  not  alter  or  in  any 
manner  affect  the  rights  or  liabilities  of  the  parties  except  that  it 
dispenses  with  the  necessity  of  notice  to  indorsers  of  the  dishonor 
of  the  note;   and,  if  the  jury  believe  from  the  evidence  that  at  the 

03  Bessenger  v.  Wenzel,  125  N.  W.  9  5  Doherty  v.   First  Nat.   Bank   of 

750,  161  Mich.  61,  27  L.  R.  A.  (N.  S.)  Louisville,  186  S.  W.  937,  170  Ky.  810. 

516.  9  6  Cook  V.  Brown,  29  N.  W.  46,  62 

9  4  Bessenger  v.  Wenzel,  125  N.  W.  Mich.  473,  4  Am.  St.  Rep.  870. 
750,  161  Mich.  61,  27  L.  R.  A.  (N.  S.) 
'il6. 
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time  the  words,  "payment  guaranteed,  protest,  demand  and  notice 
of  nonpayment  waived,"  were  put  by  means  of  a  rubber  stamp  on 
the  back  of  the  notes  in  suit  and  signed  by  defendant,  there  was 
no  treaty  or  agreement  by  which  defendant  was  to  assume  any 
new  or  any  different  liabihty  on  the  notes,  but  the  whole  intent  of 
the  parties  as  expressed  in  their  conversation  was  to  waive  the 
protest,  and  the  defendant  signed  the  same  without  reading,  sup- 
posing it  to  be  a  waiver  of  protest  only,  then  the  indorsement  so 
stamped  on  the  notes  in  suit  and  signed  by  the  defendant  can  be 
effectual  only  as  a  waiver  of  protest,  and  the  contractual  words 
"payment  guaranteed"  are  without  binding  force  to  hold  the  de- 
fendant to  liability  on  said  notes.*' 

G.    De;fe:nse;s  on  the:  Merits 

§  1110.     Lack  of  authority  to  sign  note 

We  say  to  you,  if signed  the  name  of  his  wife  to  the  note 

by  her  special  or  general  authority,  the  plaintiff  is  entitled  to  a 
recovery  on  the  note.  If,  however,  the  name  of  the  wife  was  signed 
to  the  note  without  her  special  or  general  authority,  then  your  ver- 
dict should  be  for  the  defendant;  because,  if  you  should  find  that 
she  did  not  sign  the  note,  or  authorize  or  ratify  the  signing  of  the 
same,  the  action  being  against  both,  you  should  not  in  that  event 
return  a  verdict  in  favor  of  the  plaintiff.** 

§  1111.     Conditional  signing  of  notes 
§   II 1 1(1).    United  States 

The  jury  are  instructed  that,  if  the  jury  find  from  the  evidence 
that  the  two  notes  set  forth  and  referred  to  in  the  complaint  were 
executed  by  the  defendant  upon  the  terms  and  upon  the  under- 
standing and  agreement  set  forth  in  the  answer,  and  testified  to  by 
the  defendant,  and  as  shown  by  the  correspondence  between  the 
plaintiff  and  the  defendant  with  reference  thereto,  they  should  an- 
swer the  first  issue,  "Nothing."  ^ 

§   1111(2).     Iowa 

The  court  instructs  the  jur}^  that  the  defendant  in  this 

case  claims  that  at  the  time  he  signed  this  note  he  informed  A., 
the  other  signer  of  the  note,  that  he  did  not  want  the  note  given 
to  the  plaintiff'  bank,  and  that  he  did  not  want  the  name  of  the 

9- Bowman  v.   First  Nat.  Bank  of  9  9  Howell  v.  Ware,   175  F.  742,  9'J 

Broadway,  80  S.  E.  95,  115  Va.  463.  C.  C.  A.  318. 

9  8  Gray  v.  Gray,  80  A.  233,  2  Boyce 
(Del.)  308. 
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plaintiff  bank  filled  in.  The  burden  of  proof  is  upon  the  defend- 
ant to  establish  this  claim  of  his  by  a  preponderance  of  the  evi- 
dence, and  if  he  has  shown  you  by  a  preponderance  of  the  evidence 
that  at  the  time  he  signed  the  note  he  informed  A.  that  he  did  not 
want  the  name  of  the  plaintiff  bank  filled  in  as  payee,  then  you 
are  instructed  that  the  plaintiff  in  this  action  cannot  recover  upon 
this  note,  unless  it  is  allowed  to  recover  on  account  of  some  of  the 
grounds  hereinafter  stated;  but  if  the  defendant  has  failed  to  es- 
tablish his  claim,  then  you  are  instructed  that  the  plaintiff  is  en- 
titled to  judgment  as  against  the  defendant  for  the  full  amount  of 
the  note.^ 

The  court  instructs  the  jury  that  the  plaintiff,  as  a  further  claim 

against  the  defendant,  says  that  on  or  about  the  day  of 

,  defendant  was  indebted  to  A.  in  the  sum  of  $ ,  grow- 
ing out  of  the  transaction  of  buying  and  shipping  some  stock  and 
defendant  agreed  with  A.  to  make  out  a  note  for  that  amount  with 
the  payee  left  blank,  so  that  A.  could  fill  in  the  name  of  the  payee 
and  get  the  money  on  said  note,  and  that  the  note  in  suit  was  given 
by  defendant  under  those  conditions.  The  defendant  denies  this 
claim  of  the  plaintiff.  Now,  you  are  instructed  that  the  burden 
of  proof  is  upon  the  plaintiff  to  establish  the  claim  made  by  it  in 
this  paragraph  of  these  instructions  by  a  preponderance  of  the 
evidence,  and  if  the  plaintiff  has  shown  you  by  a  preponderance 
of  the  evidence  that  defendant  signed  the  note  under  the  'conditions 
claimed  by  plaintiff  as  set  out  in  this  paragraph  of  these  instruc- 
tions, that  then  and  in  that  event  plaintiff  would  be  entitled  to 
recover  in  this  action  the  full  amount  of  said  note.'^ 

§  mi  (3).    Texas 

1  he  court  instructs  the  jury  that,  if  you  find  and  believe  from 
a  preponderance  of  the  evidence  that  it  was  agreed  by  and  be- 
tween the  defendant  H.  and  the  said  insurance  agents,  G.  &  K.,  at 
the  time  of  the  execution  of  the  note  sued  upon  that  said  G.  & 
K.  were  to  hold  said  note  until  the  insurance  policy  applied  for 

by  said  defendant  H.  with  the  Insurance  Company  should 

be  delivered  to  said  defendant  H.,  and  you  should  further  find  that 
said  agreement  to  hold  said  note,  if  any,  was  not  complied  with 
by  said  G.  &  K.,  and  should  further  find  that  when  the  notice  was 
given  to  the  defendant  H.  by  said  insurance  company  that  his 
application  for  insurance  had  been  rejected  by  said  insurance  com- 

1  First  Nat.   Bank   of   Marengo   v,  2  First  Nat.   Bank   of   Marengo  v. 

Athey,  174  N.  W.  347,  188  Iowa,  330.      Atliey,  174  N.  W.  347,  188  Iowa,  330. 
Defendant  claimed  to  have  signed  as 
surety  for  A. 
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pany,  that  the  said  defendant  H.  treated  said  application  and  obli- 
gation thereunder  as  at  an  end,  and  did  not  thereafter  renew  his 
said  application  for  insurance  with  said  company,  nor  enter  into 
any  agreement  with  said  insurance  company  for  the  issuance  of 
the  policy  to  him,  then  you  will  return  a  verdict  in  favor  of  the 
defendant  H.,  upon  his  cross-action  herein  and  against  the  defend- 
ants    Insurance  Company,  G.,  and  K.,  jointly  and  severally, 

for  such  amounts,  if  any,  as  the  plaintiff  may  recover  against  said 
defendant  H.^ 

§  1112.  Same — Condition  that  other  signatures  shall  be- procured 
§   1112(1).    Illinois 

The  jury  are  instructed  that,  although  the  defendant  signed  the 
note  in  question,"  yet  such  signing  alone  would  not  make  such 
note  valid,  and  that  before  such  note  would  be  valid  it  must  fur- 
ther appear  that  the  same  was  delivered  to  the  payee  with  the 
intention  that  the  same  should  become  a  valid  and  binding  instru- 
ment, and  that  if  the  jury  find  from  the  evidence  that  it  was  un- 
derstood between  the  plaintiff  and  defendant  that  the  note  in 
question  in  this  suit  should  be  signed  by  defendant's  wife  before 
the  same  should  become  valid,  then  the  said  note  never  became 
a  valid  and  binding  instrument.* 

§  1112(2).     Nebraska 

The  court  instructs  the  jury  that,  though  you  may  believe,  from 
the  evidence,  that  the  makers  of  the  note  signed  the  said  note  with 

the  understanding  and  agreement  that  one  should  sign  the 

same,  and  that  they  should  not  be  bound  on  said  note  unless  said 

signed  also,  yet,  unless  the  plaintiff  bank  had  knowledge 

of  this  arrangement,  it  would  not  bind  them  or  be  a  defense  to 
said  note,  and  your  verdict  should  be  for  the  plaintiff.^ 

§  1113.     Same — Liability  on  notes   given  by   abutting  owner   to 
paving  contractor 
You  are  instructed  that  if  you  believe  from  the  evidence  that 
the  defendant  knowingly  permitted  plaintiffs  to  pave  and  improve 

that  portion  of and  streets  adjacent  to  his  property 

in  accordance  with  the  terms  of  their  contract,  and  that  the  de- 
fendants did  not  object  to  the  doing  of  said  work  while  the  same 
was  in  progress,  and  if  you  further  believe  that  the  acts  and  con- 
duct of  the  defendant  were  reasonably  calculated  to  induce  plain- 

3  Texas  Life  Ins.  Co.  v.  Huntsman  s  Bimmback  v.   German  Nat.  Bank 
(Civ.  App.)  193  S.  W.  455.                           of  Beatrice,  65  N.   W.   198,   46   Neb. 

4  Gould  V.  Tilton,  161  111.  App.  142.       540. 
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tiffs  to  believe  that  he  (the  defendant)  wanted  said  street  paved 
in  front  of  his  property  and  would  pay  therefor  in  accordance  with 
the  terms  of  his  contract,  and  that  the  plaintiffs  were  thereby  in- 
duced to  pave  and  improve  in  front  of  defendant's  property,  you 
are  instructed  that  the  defendant  is  estopped  to  deny  his  liability 
to  pay  for  said  work,  and  in  such  event  you  will  find  fdr  plaintiffs/' 
The  court  instructs  the  jury  that,  if  you  find  and  believe  from 

the   evidence  that  before  the  Avork  of  paving  and  

streets  was  begun  plaintiff's  and  defendant  agreed  that  defendant 
should  not  be  required  to  pay  the  notes  sued  on  in  this  case,  and 
that  he  would  be  released  from  their  payment,  and  that  after  such 
agreement,  if  any  was  made,  plaintiffs  proceeded  and  did  the  pav- 
ing in  front  of  defendant's  property  contrary  to  defendant's  in- 
structions, then   you   will   find   in  favor  of  defendant,   unless  you 

should  find  in  favor  of  plaintiffs  under  paragraph  of  this 

charge.'' 

§  1114.     Mistake  of  law  as  to  nature  of  liability  attaching  to  sig- 
nature 

You  are  instructed  that  it  is  no  defense  to  this  note  that  the  de- 
fendant, when  he  signed  the  same,  did  not  understand  the  legal 
efi"ect  of  signing  it  as  he  did,  or  that  he  supposed  his  liability  would 
be  that  of  an  indorser  merely.  His  mistake  of  the  law,  if  there 
was  such  mistake,  would  be  no  defense.* 

§  1115.     Fraud  in  procuring  signature 
§  1115(1).    Kentucky 

The  court  instructs  the  jury  that  the  defendant  admits  the  ex- 
ecution of  the  note  declared  on  herein,  and  that  they  must  find  for 

the  plaintiff  the  sum  of  $ ,  unless  they  shall  further 

believe  from  the  evidence  that  said  note  was  procured  from  de- 
fendant by  fraud  and  misrepresentations  of  the  value  of  the  stock 

of  the  Railway  Company,  by  W.  or  D.,  his  agent,  or  that 

it  was  agreed  by  said  W.  and  D.  that  the  defendant  should  be  per- 
mitted to  renew  said  note  at  its  maturity,  or  that  said  W.  or  D., 
his  agent,  agreed  with  defendant  to  purchase  from  him  the  same 
amount  of  stock  in  said  company  that  defendant  bought  in  said 

company  at  the   expiration  of  one  year  for  the  sum  of  $ ; 

and  they  shall  further  believe  from  the  evidence  that  the  plaintiff", 
or  his  agent,  before  or  at  the  time  he  purchased  said  note,  had 

6  Chapman  v.  Levy  &  Levy  (Tex.  s  Cook  v.  Browu,  29  N.  W.  46,  62 
Civ.  App.)  193  S.  W.  1101.                          Mich.  473,  4  Am.  St.  Rep.  S70. 

7  Chapman   v.   Lew   &   Levy   (Tex. 
Civ.  App.)  193   S.   W".  1101. 
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knowledge  or  notice  of  the  said  fraud  or  misrepresentations,  if 
any,  of  said  W.,  or  D.,  his  agent,  in  regard  to  the  vahie  of  said 
stock  or  the  conditions,  if  any,  upon  which  said  note  was  executed 
— then  the  law  is  for  the  defendant,  and  they  should  so  find.® 

The  court  instructs  the  jury  that,  although  they  shall  believe 
from  the  evidence  in  this  case  that  said and did  pro- 
cure from  the  defendant  the  note  declared  on  herein,  by  fraud  and 
misrepresentations  of  the  value  of  the  stock  of  said  company,  or 
that  they  agreed  with  the  defendant  to  purchase  of  him  the  same 
amount  of  stock  in  said  company  at  the  expiration  of  one  year,  that 
he  had  bought  in  said  company,  for  the  sum  of  $ ,  they  can- 
not find  for  the  defendant  unless  they  shall  further  believe  from 
the  evidence  that  the  plaintiff,  or  his  agent,  before  or  at  the  time 
he  purchased  said  note,  had  knowledge  or  notice  of  the  said  fraud 

or  misrepresentations,  if  any,  of  said  or  in  regard 

to  the  value  of  said  stock  or  the  conditions,  if  an}^,  upon  which  said 
note  was  executed.^" 

§  1115(2).     Maryland 

The  jury  are  instructed  that  in  determining  whether  or  not  the 
defendant's  signature  to  the  instruments  sued  on  was  procured  by 
fraud,  they  are  to  consider  all  the  circumstances  surrounding  the 
signing  of  same  by  defendant  as  detailed  in  evidence,  and  all  the 
other  evidence  in  the  case,  and  if  the  jury  find  that  the  agent  of 

the  Company  represented  to  defendant  at  the  time  of  the 

sale  of  the  goods  to  defendant  that  the  Company  was  the 

manufacturer  of  said  goods,  that  the  goods  are  of  fine  quality  and 

guaranteed  to  wear  from  to  years,  that  no  goods 

would  be  sold  in  W.  and  only  to  one  dealer  in  E.,  and  if  the 
jury  further  find  that  the  goods  were  of  inferior  quality  and  prac- 
tically worthless,  that  other  goods  were  sold  by  the  Com- 
pany to  other  merchants  in  W.,  then  the  jury  must  infer  from  these 
facts  and  other  evidence  in  the  case  that  defendant's  signature 
to  the  bills  of  exchange  sued  on  was  procured  by  fraud,  and  if 
thev  so  find,  their  verdict  should  be  for  the  defendant. ^^ 

You  are  instructed  that,  if  the  jury  believe  that  certain  merchan- 
dise was  sold  to  the  defendant  by  the  Company  upon  the 

representation  made  by  its  agent,  among  others,  that  no  other 
merchandise  would  be  sold  by  it  within  certain  bounds  of  defend- 
ant's business,  that  the  defendant  was  induced  by  said  representa- 

9  Childers  v.  Billiter,  137  S.  W.  795,  n  Stouffer  v.  Alfcrd,  7S  A.  3S7,  114 
144  Kv.  ,53.                                                          Md.  110. 

10  Childers   v.    Billiter,    137    S.    W, 
795.  144  Ky.  53. 
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tions  to  sign  the  said  bills  of  exchange  sued  on,  that  but  for  said 
representations  he  would  not  have  signed  them,  and  that  merchan- 
dise was  sold  by  the  company  to  others  within  said  bounds,  then 
the  jury  may  infer  that  the  signatures  of  the  defendant  were  pro- 
cured by  fraud,  and  if  the  jury  so  find  the  signatures  were  pro- 
cured by  fraud,  their  verdict  should  be  for  the  defendant.^" 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  defendant  was  induced  to  sign  the  bills  of  exchange  sued 
on   by   a   misrepresentation,   among   others,   of   the  agent   of   the 

Company  as  to  the  kind  or  quality  of  the  merchandise  sold 

by  said  company  to  defendant,  then  the  jury  may  infer  that  the 
signatures  of  the  defendant  were  procured  by  fraud,  and  if  the  jury 
so  find  that  the  signatures  of  the  defendant  were  procured  by  fraud, 
their  verdict  should  be  for  the  defendant.^^ 

The  jury  are  instructed  that  gross  inadequacy  of  consideration 
is  one  of  the  badges  of  fraud,  and  they  may  consider  the  evidence 
of  the  value  of  the  jewelry,  and  the  price  at  which  it  was  sold  to 
defendant,  in  connection  with  other  representations,  if  any,  of  the 
agent  of  the  Company  to  defendant  in  arriving  at  a  con- 
clusion as  to  whether  or  not  defendant's  signature  to  the  bills  of 
exchange  sued  on  was  secured  under  such  circumstances  as  to 
amount  to  fraud.^* 

§   1115(3).    Texas 

The  court  charges  the  jury  that,  if  they  believe  from  the  evi- 
dence that  defendant  gave  his  note  in  payment  of  a  subscription 
to  a  syndicate  which  he  was  induced  to  join  by  the  representations 
of  B.  that  he  (the  defendant)  was  to  become  a  member  of  said 
syndicate  upon  exactly  the  same  terms  and  conditions  and  upon 
perfect  equality  with  him  (the  said  B.),  and  if  they  further  be- 
lieved from  the  evidence  that  said  B.  had  a  secret  agreement  at 
the  time  the  said  defendant  executed  his  note  by  which  he  was 

to  receive  back  $ of  the  purchase  money  of  the  lands  which 

were  to  be  purchased  by  the  said  syndicate,  and  made  no  allow- 
ance to  the  said  defendant  on  account  of  said  $ ,  but  con- 
cealed from  the  said  defendant  the  fact  of  his  receiving  back  any 
such  sum,  or  that  he  would  receive  same,  and  if  they  further  be- 
lieved from  the  evidence  that  the  representations  of  the  said  B. 
to  the  said  defendant  was  a  material  representation,  and  induced 
him  to  become  a  member  of  said  syndicate,  then  and  in  that  event 

12  StoufEer  v.  Alford,  78  A.  3S7,  114  i*  Stoiiffer  v.  Alford,  78  A.  387,  114 
Md.  110.                                                          Md.  110. 

13  StoufEer  v.  Alford,  78  A.  387,  114 
Md.  110. 
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the  said  defendant  would  be  entitled  to  a  rescission  of  his  contract 
and  the  cancellation  of  the  note.*^ 

§  1116.     Same — Ignorance  of  maker  of  contents 

The  court  instructs  the  jury  that  it  is  the  duty  of  one  sij^ning- 
his  name  to  an  instrument  to  read  it,  if  he  can  read  it,  or  to  bring 
such  ability  to  read  as  he  possesses  into  use,  so  far  as  it  may  ena- 
ble him  to  identify  the  character  of  the  instrument,  or,  if  he  can- 
not read  at  all,  to  otherwise  learn  the  contents  of  the  instrument 
he  is  signing,  so  that  he  may  not  be  imposed  upon  by  fraud,  or 
sign  a  note  that  may  cause  innocent  purchasers  thereof  to  suffer. 
He  is  chargeable  with  any  neglect  in  failing  to  perform  this  duty. 
Whether  or  not  the  defendant  was  guilty  of  any  neglect  in  sign- 
ing the  note  the  way  he  did  is  a  question  of  fact  for  you  to  deter- 
mine from  all  the  facts  and  circumstances  of  the  case,  taking  into 
consideration  the  evidence  as  it  may  bear  upon  the  question  to- 
what  extent  the  defendant  was  illiterate,  and  whether  or  not  he  was- 
without  negligence  in  the  care  exercised  by  him  to  know  the  con- 
tents of  the  instrument  before  he  signed  it.^^ 

§  1117.     Defense  of  forgery  of  indorsement  or  lack  of  authority 
to  indorse 

The  jury  are  instructed  that  forgery  creates  no  legal  right  or 
obligation  against  the  party  whose  name  is  forged,  even  though 
the  instrument  be  sought  to  be  enforced  by  a  purchaser  for  value 
without  notice;  and,  if  the  jury  believe  from  the  evidence  that 
the  indorsement  of  defendant  upon  the  two  notes  sued  on  was  not 
made  by  him  or  by  his  authority,  he  cannot  be  held  liable  by  rea-  ■ 
son  of  such  indorsement,  notwithstanding  they  may  be  of  opinion 
that  the  plaintiff  was  a  purchaser  for  value  without  notice  and 
before  maturity  of  the  said  notes.^' 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the 
evidence  that  the  name  of  the  defendant  was  used  by  M.,  defend- 
ant's father,  now  deceased,  without  defendant's  authority  in  the 
indorsement  of  the  two  notes  in  suit,  the  defendant  cannot  be 
bound  by  such  indorsements.  But  if  the  jury  believe  from  the 
evidence  that,  prior  to  the  making  and  indorsement  of  the  two 
notes  in  suit,  M.  had  general  authority  from  the  defendant  to 
use  his  (the  defendant's)  name  in  making  and  indorsing  notes  to 
be  discounted  for  the  use  and  benefit  of  the  said  M.  at  the  

IS  Hall  V.    Grayson    County    Nat.  Dale  v.  Borchers,  120  N.  W.  142,  83 

Bank.    *;i  S.    W.    762,    36    Tex.    n-.  Neb.  530. 
App.  317.  17  Bowman  v.  First  Nat.  Bank  of 

10  First  State    Bank    of    Pleasant  Broadway,  80  S.  E.  95,  115  Va.  463.. 
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Bank,  and  that  such  authority  continued  up  to  and  included  the 
indorsement  of  the  two  notes  in  suit,  then  they  should  find  the 
defendant  bound  by  said  indorsements.  Authority  to  bind  the  de- 
fendant by  such  use  of  his  name  could  not  arise  out  of  the  mere 
failure  of  the  defendant  to  notify  the  bank  that  he  disclaimed  lia- 
bility when  apprised  of  such  use  of  his  name,  even  if  it  be  true 
that  he  was  so  apprised;  but  if  the  jury  are  of  the  opinion  that  it 
is  shown  by  the  evidence  that  the  defendant  knew  by  notices  from 
the  bank  or  otherwise  that  his  father  was  in  the  habit  of  using  his 
(the  defendant's)  name  upon  paper  discounted  for  his  own  (the 
said  M.'s)  use  at  the  plaintiff's  bank,  and  made  no  disclaimer  or  re- 
pudiation of  the  same,  the  jury  has  the  right  to  consider  such 
failure  to  disclaim  as  an  item  of  circumstantial  evidence,  to  be 
weighed  along  with  all  of  the  other  evidence  in  the  case  bearing 
on  the  question,  in  determining  whether  or  not  M.  in  point  of  fact 
used  the  name  of  defendant  as  indorser  on  the  two  notes  in  suit 
with  defendant's  authority  or  permission,  general  or  special.^* 

§  1118.     Failure  of  consideration 

The  court  charges  the  jury,  for  the  defendant,  that  if  they  be- 
lieve from  the  evidence  that  the  defendant  signed  the  note  sued 
on  upon  an  agreement  that  it  was  to  be  used  to  raise  money  to 
complete   a   grading   contract   of   M.   &   G.,   that  no   money   was 

ever  raised  on  said  note,  that  on  the day  of ,  said  note 

was  credited  on  the  overdraft  of  M.  &  G.  at  the  plaintiff  bank, 
that  the  said  firm  of  M.  &  G.  not  only  failed  to  raise  any  money 
on  said  note,  but  that  a  short  while  after  the  execution  of  said 
note  the  said  M.  sold  and  disposed  of  half  of  the  outfit  of  said  firm 
with  which  said  grading  was  to  be  done,  that  a  month  later,  the 
other  member  of  said  firm  abandoned  said  work,  and  that  after 
three  months  the  said  M.  sold  the  balance  of  said  outfit  and  threw 
up  said  contract,  then  there  was  a  failure  of  consideration,  and 
the  defendant  is  not  liable.'^^ 

§  1119.  Same — Note  given  on  faith  of  representations  which 
proved  untrue 
The  jury  are  instructed  that,  if  the  plaintiff  assured  the  defend- 
ant that  the  system  of  bookkeeping  which  he  proposed  to  install 
could  be  worked  by  defendant's  then  present  office  force,  and  with 
no  greater  expense,  and  that  this  representation  was  untrue  in  fact, 
and  that  the  defendant  did  not  know  that  it  was  untrue,  and  had 
no  means  of  ascertaining  the  truth  until  after  the  contract  was 

18  Bowman  v.  First  Nat.  Bank  of  is  McNeill  v.  Bay  Springs  Bank,  56 

Broadway,  80  S.  E.  95,  115  Va.  463.  So.  333,  100  Miss.  271. 
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made,  and  tliat  if  you  further  believe  that  the  defendant  gave  the 
system  a  full  and  fair  trial,  and  it  could  not  be  worked  without  ad- 
ditional expense,  then  plaintiff  is  not  entitled  to  recover."® 

§  1120.     Liability  as  dependent  on  whether  defendant  signed  as 
principal  or  accommodation  maker  or  indorser 
The  jury  are  instructed  that  you  shall  find  for  the  defendant, 
unless  you  shall  believe  from  the  evidence  that  the  defendant,  H., 

and    S.,   as   principals,   and   the  plaintififs,   and  ,   as 

sureties  for  the  said  H.  and  S.,  executed  the  two  notes  named  in 
the  petition,  and  shall  further  believe  from  the  evidence  that  said 
plaintiffs,  as  such  sureties,  if  you  shall  believe  from  the  evidence 
they  were  sureties,  paid  said  notes,  in  which  event  you  will  find 
for  the  plaintiffs  the   sum  of  dollars,  with  interest  from 

21 


The  jury  are  instructed  that  if,  however,  you  shall  believe  from 
the  evidence  that  the  defendant  signed  said  notes  as  an  accom- 
modation maker  for  plaintiffs,  you  will  find  for  the  defendant.^^ 

H,    Evidence  and  Matters  Pertaining  to  Remedy 

• 

§  1121.     Pleading  and  proof 

The  jury  are  instructed  that,  unless  the  defendants  have  shown 
by  a  preponderance  of  the  evidence  that  the  consideration  for  the 
notes  sued  on  has  wholly  failed,  as  alleged  in  their  plea,  your  ver- 
dict should  be  for  the  plaintift'.^^ 

§  1122.     Presumptions  and  burden  of  proof 
§  1122(1).     Illinois 

The  jury  are  instructed  that,  in  the  hands  of  an  assignee  before 
maturity,  the  question  of  consideration  for  a  note  does  not  arise 
until  it  is  shown  by  evidence  that  the  assignee  purchased  the  note 
with  actual  knowledge  of  the  want  of  consideration."* 

The  jury  are  instructed  that  the  notes  sued  on  themselves  make 
a  prima  facie  case,  and  entitle  the  plaintiff  to  recover,  unless  the 
evidence  shows  that  they  were  given  without  any  valid  considera- 
tion.^^ 

2  0  Audit  Co.  V.  Taylor,  67  S.  E.  5S2,  =3  Stocks   v.    Scott,    5S    N.    E.   990, 

152  N.  C.  272.  ISS   111.  266. 

21  Asher  v.  Howard,  110  S.  W.  89.5,  2  4  Cisne  v.  Chidester,  85  111.  523. 

33  Kv.  Law  Rep.  696.  -'^  Heimann  v.   Hainz,  65  111.  App. 

2  2  Asher  v.  Howard,  110  S.  ^Y.  895,  316. 
33  Ky.  Law  Rep.  696. 
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§   1122(2).    Indiana 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  note  sued  on  was  executed  by  defendant,  then  the 
burden  rests  on  defendant  to  establish  his  affirmative  defense  that 
the  note  was  without  consideration,  or  was  given  for  the  individ- 
ual debt  of  his  partner,  because  the  presumption  is,  in  the  absence 
of  evidence  to  the  contrary,  that  there  was  a  sufficient  considera- 
tion to  support  the  promise  to  pay  the  amount  expressed  in  the 
note.^* 

§  1122(3).     Kansas 

You  are  instructed  that  the  notes  in  question  are  what  is  known 
in  law  as  negotiable  instruments,  and  in  this  connection  I  say  to 
you  that  the  possession  of  a  negotiable  instrument,  payable  to  or- 
der, and  properly  indorsed,  is  prima  facie  evidence  that  the  holder 
is  the  owner  thereof,  that  he  acquired  the  same  in  good  faith,  for 
full  value,  in  the  usual  course  of  business,  before  maturity,  with- 
out notice  of  any  circumstance  which  would  impeach  its  validity, 
and  that  he  is  entitled  to  recover  upon  it,  and  this  prima  facie  case 
is  not  overthrown  by  matters  which  at  best  do  no  more  than  cre- 
ate a  suspicion ;  and  in  an  action  of  this  kind  upon  negotiable  prom- 
issory notes  claimed  to  have  been  transferred  by  the  payee  before 
maturity,  without  notice  of  any  defense  thereto,  the  burden  of 
proof  is  upon  the  defendant  maker  of  the  notes  where  he  admits 
their  execution  to  prove  that  they  were  not  so  transferred.^' 

§   1122(4).    Massachusetts 

The  jury  are  instructed  that  the  burden  of  proof  is  on  the  plain- 
tiff to  show  that  the  note  sued  on  was  given  upon  a  valuable  con- 
sideration, and  that,  if  that  is  doubtful  upon  the  whole  evidence,  he 
cannot  recover;  that  proof  of  the  execution  of  the  note  and  its 
production  in  evidence  make  a  prima  facie  case  for  the  plaintiff, 
upon  which  they  may  find  a  verdict  for  him,  unless  the  defendant 
has  introduced  evidence  which  shows,  either  that  it  was  not  given 
for  a  valuable  consideration,  or  that  the  consideration  had  failed, 
or  evidence  to  render  it  doubtful  in  their  minds  whether  it  was 
given  on  a  valuable  consideration,  and  that,  if  not  so  given,  or  if 
it  was  doubtful  whether  it  was  given  for  a  valuable  consideration, 
either  for  want  of  a  valuable  consideration,  or  for  failure  of  con- 
sideration, the  plaintiff  cannot  recover.-* 

26  Cunningham  v.  Hoff,  20  N.  E.  756,  as  Burnham  v.  Allen,  1  Gray  (IMass.) 

118  Ind.  263.  496. 

2  7  Ireland  v.  Shore,  137  P.  926,  91 
Kan.  326. 
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§   1122(5).     Michigan 

You  are  instructed  that  the  note,  being  fair  on  its  face,  makes 
a  prima  facie  case  in  favor  of  the  plaintiff.  To  overcome  this,  or 
to  make  out  a  defense,  the  burden  of  proof  is  on  the  defendant. 
In  any  disputed  question  of  fact,  as  to  anything  which  is  neces- 
sary to  make  out  the  defense,  the  jury  should  not  find  the  defense 
established  unless  they  are  satisfied,  by  a  preponderance  of  evi- 
dence, that  the  fact  is  as  claimed  by  the  defendant.^^ 

§  1122(6).     IVIissouri 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence in  this  case  that  defendant  did  not  sign  the  note,  filed  in  this 
case,  they  will  find  for  defendant,  and,  that  the  burden  of  proof 
rests  upon  the  plaintiff  throughout  the  entire  case  to  prove  by  a 
preponderance  of  the  evidence — and  by  that  is  meant  the  greater 
weight  of  the  evidence — that  defendant  signed  the  note  sued  on.^** 

The  court  instructs  the  jury  that  under  the  pleadings  and  evi- 
dence the  defendant  has  admitted  the  execution  of  all  the  notes 
sued  upon  by  plaintiff  in  this  case,  and  has  admitted  that  plaintiff 
is  the  legal  owner  and  holder  of  said  notes.  It  is  therefore  the 
duty  of  the  jury  to  find  for  the  plaintiff  as  to  each  and  all  of  said 
notes,  unless  the  jury  believe  from  the  evidence  that  some  one  or 
more  of  said  notes  was  obtained  by  the  bank  as  a  matter  of  ac- 
commodation, as  explained  in  other  instructions.^^ 

§   1122(7).    South  Dal<ota 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
note  sued  on  in  this  case  was  without  consideration  and  was  ob- 
tained from  the  defendant,  by  fraud,  then  the  burden  of  proof  rests 
upon  plaintiff  to  show  that  he  is  a  bona  fide  purchaser  of  the  note, 
for  value,  and  before  maturity,  and  that  question  is  submitted  to  you. 
You  have  no  right  arbitrarily  to  say  that  you  disbelieve  a  witness 
unless  you  believe  from  the  evidence  that  you  have  just  cause,  un- 
der all  the  evidence  in  the  case,  to  disbelieve  him.  But  the  ques- 
tion of  fact  is  for  you  to  determine  whether  or  not  the  purchaser 

of  the  note   [the  witness  ],  who  claims  to  have  bought  it 

■for  the  plaintiff,  and  who  claims  to  have  made  some  inquiries  about 
it,  bought  the  note  in  good  faith,  and  for  valuable  consideration, 
without  any  knowledge  or  notice  of  any  defense  to  it.^' 

29  Cook  V.  Brown,  29  N.  W.  46,  62  3 1  Chicago  Title  &  Trust  Co.  v. 
Mich.  473,  4  Am.  St.  JRep.  870.  Brady,  65  S.  W.  303,  165  Mo.  197. 

30  German-American  Bank  V.  Barnes  32  L^ndauer  v.  Sioux  Falls  Imp. 
(App.)  185  S.  W.  1194.  Co.,  72  N.  W.  467,  10  S.  D.  205. 
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§   1122(8).     Texas 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  notes  sued  on,  or  any  of  them,  were  transferred  and  as- 
signed to ,  the  plaintiff,  before  maturity  for  a  valuable  con- 
sideration, then  you  will  find  for  the  plaintiff  and  assess  his  dam- 
ages at  such  amount  as  may  be  due  on  said  notes,  unless  you  be- 
lieve from  the  evidence  that  the  consideration  for  said  notes  has 
failed,  and  that  the  plaintiff  had  notice  of  such  failure  prior  to 
such  transfer.  You  are  further  instructed  that  the  burden  is  upon 
the  defendant  to  prove  such  notice  to  plaintiff.^^ 

§   1122(9).    Virginia 

The  court  instructs  the  jury  that  the  burden  of  proof  in  the 
case  is  upon  the  bank  to  prove  to  the  satisfaction  of  the  jury  by 
preponderance  of  evidence  every  fact  essential  to  place  upon  the 
defendant  liability  for  the  debt  sued  on.^* 

The  jury  are  instructed  that,  the  defendant having,  by  his 

plea  and  affidavit,  denied  that  he  either  indorsed  his  name  on  the 
said  two  notes  sued  on  or  authorized  any  one  else  to  indorse  his 
name  thereon,  the  burden  of  proof  is  upon  the  plaintiff  to  show  that 
the  said  indorsement  of  the  name  of  defendant  upon  the  said  notes 
sued  on  was  made  by  him  or  some  one  duly  authorized  to  put  his 
signature  upon  the  said  notes  and  bind  him  thereon  as  an  indorser 
on  the  said  notes;  and  if  the  jury  believe  from  the  evidence  that 
the  said  defendant  did  not  indorse  the  said  notes,  did  not  author- 
ize any  one  to  indorse  them  for  him,  then  they  cannot  find  the 
defendant  liable  by  virtue  of  such  indorsement.^^ 

§  1123.     Same — Rule   where   title   of   person   negotiating   sale   to 
plaintiff  is  defective 

You  are  instructed  that  every  holder  of  negotiable  paper  is 
deemed  prima  facie  to  be  a  holder  in  the  due  course  of  business ; 
but,  when  it  is  shown  that  the  title  of  the  person  who  has  negoti- 
ated the  instrument  was  defective,  the  burden  is  upon  the  holder 
to  prove  that  he  is  the  holder  in  due  course  of  business.^® 

You  are  instructed  that  the  title  of  a  person  who  negotiates  an 
instrument  is  defective  within  the  meaning  of  the  law  when  he  ob- 
tained the  instrument,  or  any  signature  thereto,  by  fraud,  duress, 
or  force  and  fear,  or  other  unlawful  means,  or  for  an  illegal  con- 

33  Kampmann  v.  McCormiek,  59  S.  ss  Bowman  v.  First  Nat.  Bank  of 
W.  8.32,  24  Tex.  Civ.  App.  462.  Broadway,  80   S.  E.  95,  115  Va.  463. 

34  Bowman  v.  First  Nat.  Bank  of  36  Ireland  v.  Shore,  137  P.  926,  91 
Broadway,  80  S.  E.  95,  115  Va.  463.  Kan.  326. 
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sideration,  or  when  he  negotiates  it  in  breach  of  faith,  or  under 
such  circumstances  as  amount  to  a  fraud.^" 

§   1124.     Presumptions  and  burden  of  proof  where  note  obtained 

by  fraud 
§  1124(1).     Iowa 

The  court  instructs  the  jury  that  if  you  should  find  that  the 
said  note  and  the  signatures  of  defendants  thereto  was  obtained 

through  the  fraud  of  ,  the  payee,  or  on  account  of  ■ 

having  warranted  the  horse  to  be  sound  when  he  was  not,  then 
the  burden  is  upon  the  plaintiffs  to  show  by  a  preponderance  of 
evidence  that  they  acquired  said  note  in  the  ordinary  course  of 
business,  for  value,  before  maturity,  and  without  notice  of  such 
fraud  or  breach  of  warranty  or  of  either  of  these,  or  of  any  other 
fact  or  circumstances  which  would  amount  to  actual  bad  faith  on 
their  part  should  they  not  make  an  investigation  as  to  the  same 
before  they  can  recover.  To  constitute  notice  of  an  infirmity  in 
the  instrument,  the  person  to  wdiom  it  is  negotiated  must  have 
actual  knowledge  of  the  infirmity  or  defect  or  knowledge  of  such 
facts  that  his  action  in  taking  the  instrument  amounted  to  bad 
faith.38 

§   1124(2).    Michigan 

You  are  instructed  that  if  you  find  that  at  the  time  the  note  in 
question  was  procured  from  .defendant  it  was  represented  to  him 

that  the Association  was  a  corporation  having  its  principal 

office  and  headquarters  at  ,  in  the  state  of  ,  and  the 

defendant,  relying  upon  the  truth  of  such  representations,  gave  the 
note,  and  would  not  have  given  it  but  for  such  representations,  and 
such  representations  were  false,  then  the  note  was  fraudulently 
procured,  and  plaintiff  cannot  recover,  unless  he  shows  himself  or 
to  be  a  bona  fide  holder  for  value. ^^ 

You  are  instructed  that,  if  you  find  that  at  the  time  the  note  in 
question  was  procured  from  defendant  it  was  represented  to  him 

that  the  Association  was  thoroughly  responsible,  and  had 

$ deposited  as  security  for  the  performance  of  the  contracts 

made  by  it,  and  defendant  relied  upon   such  representations,  and 

3  7  Ireland  v.  Shore,  137  P.  926,  91  The   court   says    that   the   above   in- 

Kan.  326.  struction    does    not    direct    the    jury 

38  Bank  of  Bushnell  v.  Buck  Bros.,  that   a    simple   breach   of   warranty, 

142  N.  W.   1004.  161  Iowa,  362.     In  without  fraud,  places  the  burden  up- 

this  case  the  evidence  was  such  as  to  on  the  plaintiff  to  show  that  it  had 

sustain  a  finding  that  the  payee  nego-  no   notice   of   such   breach, 

tiated   the   note   for   the  purpose   of  39  Mace  v.  Kennedy,  36  N.  W.  1S7, 

cutting  off  defenses  which  the  court  68  Mich.  389. 
says  would  in  Itself  be  fraudulent. 
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would  not  have  given  the  note  in  question  but  for  such  represen- 
tations, and  such  representations  were  false,  then  the  note  was 
fraudulently   procured,   and   plaintiff   cannot   recover  here,   unless 

he  shows  himself  or to  be  a  bona  fide  holder  for  value.*'' 

You  are  instructed  that,  if  you  find  that  at  the  time  the  note  in 
question  was  procured  it  was  represented  to  defendant  that  the 

Association  was   incorporated,  and   defendant  relied   upon 

such  representation,  and  would  not  have  given  such  note  but  for 
such  representation,  and  the  same  was  false,  then  the  note  was 
fraudulently  procured,  and  the  plaintiff  cannot  recover  here,  un- 
less he  has  shown  himself  or to  be  a  bona  fide  holder  of  the 

same  for  value.*^ 

§   1124(3).     Minnesota 

You  are  instructed  that,  if  vou  find  from  the  evidence  that  the 
note  sued  on  was  obtained  by  fraud  and  artifice,  the  burden  of 
proof  would  shift  to  the  plaintifi^  to  show  that  he  took  the  note  in 
good  faith  before  maturity,  in  the  regular  course  of  business.  He 
must  ordinarily  show  under  what  circumstances  and  for  what 
value  he  became  the  holder.  The  reason  of  this  rule  is,  where 
there  is  fraud,  the  presumption  is,  he  who  is  guilty  of  it  will  part 
with  the  note  thereby  acquired  for  the  purpose  of  enabling  some 
third  party  to  recover  on  it,  and  such  a  presumption  operates 
against  the  holder,  and  suspicion  follows  the  note  into  his  hands, 
and  fastens  to  his  title.*^ 

§   1124(4).    Missouri 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
the  note  sued  on  was  without  consideration,  and  that  the  payee  in 
said  note,  with  the  intent  to  deceive,  made  false  representations  to 

defendant  as  to  the  quality  of  the for  the  purchase  price  of 

which  the  said  note  was  given,  and  that  defendant  relied  upon  such 
representations  and  was  deceived  thereby  to  his  injury,  then,  be- 
fore plaintiff  can  recover,  he  must  show  by  the  greater  weight  of 
the  evidence  that  he  is  a  bona  fide  owner  of  such  note,  that  he  pur- 
chased the  said  note  for  value  before  maturity,  and  that  he  had 
no  knowledge  of  such  want  of  consideration,  or  of  such  fraud  and 
mxisrepresentations.*^ 

The  jury  are  instructed  that,  if  the  jury  believe  and  find  from 
the  evidence  that  the  notes  in  suit  were  obtained  by  fraud  on  the 
part  of and  his  agents,  then  the  burden  is  on  the  plaintiff, 

4  0  Mace  V.  Kennedy,  36  N.  W.  187,           4  2  First  Nat.   Bank   of  Decorah  v. 

68  Mich.  389.  Holan,  65  N.  W.  952.  68  Minn.  525. 

41  Mace  V.  Kennedy,  36  N.  W.  187,           43  Birch  Tree  State  Bank  v,  Dow- 

68  Mich.  389.  ler,  145  S.  W.  843,  163  Mo.  App.  65. 
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and  it  must  show  by  greater  weight  of  the  testimony  that  it  bought 
said  notes  in  good  faith,  in  due  course  of  business,  without  notice 
of  the  fraud  by  which obtained  said  notes,  and  if  the  plain- 
tiff has  not  made  such  proof,  then  your  verdict  must  be  for  the  de- 
fendant.** 

§   1124(5).     South  Dakota 

You  are  instructed  that  the  burden  of  proof  in  this  case  is  upon 
the  plaintiff  upon  the  question  as  to  whether  or  not  the  plaintiff 
was  a  purchaser  in  good  faith.*^ 

§  1125.     Burden  of  proof  where  indorsement  without  considera- 
tion or  procured  by  fraud 
The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  plaintiff,  before  maturity  of  the  note  sued  on,  at  plain- 
tiff's place  of  business  in  the  town  of ,  in  good  faith,  bought 

of said  note,  indorsed  in  blank  by  defendant,  and  issued  a 

certificate  of  deposit  for  $ therefor,  without  notice  that  the 

indorsement  was  without  consideration,  or  had  been  procured  by 
fraud,  or  that  said  note  had  been  dealt  with  in  any  manner  which 
would  impeach  its  validity,  then  the  verdict  should  be  in  favor  of 
plaintiff,  and  the  burden  is  upon  defendant  to  prove  that  plaintiff 
at  the  time  it  became  the  holder  of  the  note  sued  on  had  notice 
that  the  indorsement  was  without  consideration,  or  had  been  pro- 
cured by  fraud,  or  that  the  note  had  been  dealt  with  in  a  manner 
which  would  impeach  its  validity.*® 

§  1126.     Presumption  as  to  capacity  in  which  note  signed 

The  court  instructs  the  jury  that,  although  you  may  believe 
from  the  evidence  that  the  name  of  the  defendant,  ,  appear- 
ing upon  the  notes  offered  in  evidence,  and  appearing  upon  the 
left-hand  side  of  the  notes,  was  written  by  her,  yet  you  are  in- 
structed as  a  matter  of  law  that,  being  so  placed  upon  the  left- 
hand  side  of  said  notes,  a  legal  presumption  arises  that  she  signed 
the  same  in  the  capacity  of  a  witness,  and,  unless  such  presump- 

4  4  Bank  of  Ozark  v.  Hanks,  125  S.  Avant,  66  So.  509,  189  Ala.  418 :   Ala- 
W.  221,  142  Mo.  App.  110.  bama    Nat.    Bank   v.   Halsey,   19   So. 
4  5  McGill  V.  Young,  92  N.  W.  1066,  522,  109  Ala.  197)  that,  when  the  evi- 
16  S.  D.  360.  dence  shows   that  the  plaintiff  pur- 
See,  also,  ante,  §  1122,  note  32.  chased  the  note  sued  on  in  due  course 
4G  Hudson   V.    Repton    State   Bank,  of  trade  before  maturity   for   value, 
75    So.    695,   16   Ala.   App.   101.      Ap-  the  burden  then  shifts  to  defendant 
parently  the  pleadings  and  evidence  to  show  that  plaintiff",  at  time  of  ar- 
in  this  case  made  applical^lc  the  rule  quiring  the  note,   had   notice  of  the 
in  Alabama  (Elmore  County  Bank  v.  fraud  in  its  procurement. 
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tion    is   overcome   by   some   evidence   outside   of   the   notes,  your 
verdict  should  be  for  the  defendant.** 

§  1127.     Presumption  as  to  whether  defendant  liable  as  maker  or 
indorser 

You  are  instructed  that  it  is  claimed  by  the  defense  that,  though 
the  name  of  the  defendant  appears  on  the  note  in  the  place  of  a 
maker,  it  was  understood  and  agreed  that  he  was  only  to  stand  as 
indorser,  and  that  only  until  the  note  became  due.  The  burden  of 
proving  such  an  agreement  is  on  the  defendant  who  sets  it  up, 
and  to  prove  it  by  a  preponderance  of  testimony.  It  is  not  enough 
that  one  party  so  understood  and  intended  it.  It  must  appear  that 
both  concurred  in  it,  and  so  agreed.  To  make  a  contract  required 
the  meeting  of  the  two  minds.     Without  this  it  was  no  contract.^* 

You  are  instructed  that  the  note  being  by  its  terms  payable  to 
B.,  or  bearer,  would  make  it  payable  to  any  lawful  holder  without 
any  indorsement  by  B.  No  such  indorsement  would  be  necessary 
to  enable  such  holder  to  collect  it,  or  maintain  a  suit  thereon  in  his 
own  name.  He  being  named  as  payee  in  the  note,  therefore,  af- 
fords no  presumption  that  his  signature  at  the  bottom  of  the  note 
was  made  as  indorser,  and  not  as  maker.*^ 

§  1128.     Presumptions  and  burden  of  proof  as  to  payment 

The  jury  are  instructed  that  the  note  sued  on,  in  the  possession 
of  the  plaintiff  and  still  uncanceled,  is  prima  facie  evidence  that 
such  note  remains  unpaid,  and  that  the  burden  of  proving  pay- 
ment thereof  is  upon  the  defendant.^**  ^ 

§  1129.     Matters  considered  in  determining  whether  plaintiff  bona 

fide  holder 
§  1129(1).     Idaho 

The  court  instructs  the  jury  that,  in  considering  the  question 
whether  or  not  the  plaintiff  is  a  holder  of  the  instrument  sued  on 
in  good  faith,  you  may  consider  the  fact,  if  shown  in  evidence  be- 
fore you,  as  to  whether  or  not  the  plaintiff  has  attempted  to  re- 

cover  on  the  promissory  note  from  the  indorsers  (that  is,  ), 

as  he  has  a  right  to  proceed  against as  the  indorsers  of  the 

said  promissory  note  to  recover  the  amount  due  thereon  from  the 
indorsers.     You  may  also  consider  as  to  whether  or  not,  if  given 

4  7  Kripner  v.  Lincoln,  66  111.  App.  4  9  Cook  v.  Brown.  29  N.  W.  46,  62 

532.  Mich.  473,  4  Am.  St.  Rep.  870. 

4s  Cook  V.  Brown,  29  N.  W.  46,  62  so  Sheffield    v.   Clelaud,    115   P.   20, 

Mich.  473,  4  Am.  St.  Rep.  870.  19  Idaho,  612. 
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in  evidence  before  you,  the  plaintiff  knew  or  was  acquainted  ^vith 
the  defendants,  or  any  of  them.^* 

The  court  instructs  the  jury  that  the  positive  statement  of  the 
pl.iintiff  as  to  his  actions  in  purchasing  the  note  in  question  are 
not  necessarily  to  be  taken  as  conclusive  by  the  jury,  but  you 
should  consider  all  of  the  circumstances  and  facts  knowai  and 
given  in  evidence,  and  determine  from  all  of  the  facts  and  circum- 
stances surrounding  the  alleged  purchase,  together  with  state- 
ments of  the  plaintiff,  as  to  whether  or  not  the  plaintiff  is  such 
bona  fide  purchaser.^^ 

§   1129(2).     North  Carolina 

The  jury  are  instructed  that,  in  passing  upon  the  question  of 
whether  the  plaintiff'  has  shown  that  he  is  such  a  holder  in  due 
course,  you  may  consider  the  circumstances  under  which  the  note 
was  obtained  by  him,  the  knowledge,  if  any  he  had,  as  to  what  the 
note  was  given  for,  the  circumstances  and  position  of  plaintiff' 
when  he  took  the  note,  his  knowledge,  if  any  you  find  he  had,  of 
the  character  of  business  conducted  by  ,  his  want  of  ac- 
quaintance with  the  makers  of  the  note,  and  all  the  surrounding 
facts  and  circumstances,  as  you  may  find  from  the  evidence,  throw- 
ing or  tending  to  throw  light  upon  the  bona  fides  of  the  transac- 
tion.^^ 

§  1130.     Parol  evidence  as  to  nature  of  liability 

You  are  instructed  that  what  the  contract  was  between  these 
parties  is  to  be  determined  by  the  writing,  the  note  itself.  This  is 
not  to  be  controlled  or  altered  or  varied  by  proof  of  any  parol  or 
verbal  agreement  or  understanding  between  them  at  or  before  the 
tim.e  of  signing  the  note.^* 

You  are  instructed  that  it  is  not  competent  for  the  defendant  to 
show,  by  parol  or  verbal  testimony,  as  against  the  terms  of  the 
written  instrument,  that  the  agreement  or  understanding  of  the 
parties  v/as  that  his  liability  should  be  that  of  an  indorser  only, 
nor  that  he  was  to  be  an  indorser,  or  liable  as  such,  only  until  the 
note  should  become  due,  and  no  longer,  and  all  such  testimony 
must  be  disregarded  by  the  jury.^^ 

51  Park  V.  Brandt,   119  P.  877,  20  5  4  Cook  v.  Brown,  .29  N.  ^Y.  46,  G2 

Idaho,  660.  Mich.  473,  4  Am.  St.  Rep.  870. 

5  2  Park  V.   Brandt,   119  P.  877,   20  ss  Cook  v.  Brown,  29  N.  W.  46,  62 

Idaho,   660.  Mich.  473,  4  Am.  St.  Rep.  870. 

r.3  Cochran  v.  Smith,  SS  S.  E.  499, 
171  N.  C.  369. 
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§  1131.     Sufficiency  of  evidence 

The  court  instructs  the  jury  that,  if  you  shall  believe  from  the 
evidence  in  this  case  that  defendant  signed  his  name  to  the  note 
sued  on  and  read  to  you  in  evidence,  then  the  law  is  for  the  plain- 
tiff, and  you  will  so  find,  unless  you  further  believe  from  the  evi- 
dence that  the  note  was  given  without  consideration.^*' 

§  1132.     Same — Of  execution  of  note 

The  jury  are  instructed  that,  before  you  would  be  warranted  in 
finding  a  verdict  for  the  plaintiff,  you  must  believe  and  find  from 
the  weight  or  preponderance  of  the  evidence  that  the  defendant, 
actually  signed,  or  authorized  the  signing  of,  the  note  in  question. 
If  the  evidence  on  that  point  is  equally  balanced,  your  verdict 
should  be  for  the  defendant,  and  on  that  question  the  note  itself 
should  not  be  considered." 

You  are  further  instructed,  as  a  matter  of  law,  that  no  legal  ob- 
ligation arises  out  of  an  acknowledgment  or  a  ratification  of  an 
indebtedness,  unless  such  acknowledgment  or  ratification  is  made 
with  knowledge  of  all  the  facts  bearing  upon  the  question  of  lia- 
bility; and  in  this  case,  although  you  may  believe  from  the  evi- 
dence that  the  defendant, ,  acknowledged  having  signed  cer- 
tain notes,  yet  if  you  further  believe  from  the  evidence  that  she  had 
reference  to  other  notes,  or  other  indebtedness,  and  that  she  did 
not,  at  that  time,  know  of  the  existence  of  the  notes  now  in  con- 
troversy, such  acknowledgment  would  not  render  her  liable  on  the 
notes  in  controversy.^* 

§  1133.     Questions  for  jury 
§   1133(1).    North  Carolina 

The  court  instructs  the  jury,  that  where  fraud  in  procuring  the 
execution  of  the  note  sued  on  is  alleged,  and  evidence  offered  tend- 
ing to  sustain  it,  the  circumstances  and  bona  fides  of  plaintiff's 
purchase  are  the  material  questions  in  the  controversy,  and,  both 
the  issue  and  the  credibility  of  the  evidence  offered  tending  to  es- 
tablish the  position  of  either  party  in  reference  to  it  are  for  the 
jury.^^ 

§  1133(2).    South  Dakota 

You  are  instructed  that,  on  the  other  hand,  the  defendants  claim 
that  the  circumstances  disclosed  by  the  evidence  showed  that  this 
man  was  not  a  purchaser  in  good  faith,  that  it  was  sold 

56  Torian  v,  Caldwell,  199  S.  W.  35,  5  8  Kripner  v.  Lincoln,  66  111.  App. 

178  Ky.  509.  532. 

5  7  Ingram  v.  Reiman,  81  111.  App.  so  Cochran  v.  Smith,  88  S,  E.  499, 

123.  171  N.  0.  369. 
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after  it  was  due,  and  that,  if  there  was  any  sale,  it  was  merely  col- 
orable and  for  the  purposes  of  this  suit.     It  is  claimed  that 


was  not  an  innocent  purchaser,  but  that  he  had  such  kno\ylcdg"c 
of  the  circumstances  as  would  require  him  to  make  some  research 
and  inquiry  as  to  the  notes  before  buyinp;.     The  defendants  claim 

that  these  circumstances  show  that  was  not  a  purchaser  in 

good  faith,  even  though  he  paid  a  valuable  consideration.  You 
gentlemen  will  have  to   determine  the   question   whether  or  not 

was  a  purchaser  in  good  faith,  for  value,  before  the  note 

became  due.®" 

§  1134.     Amount  of  recovery 

The  jury  are  instructed  that,  if  you  find  for  the  plaintiff,  the 
amount  of  the  verdict  should  be  the  face  value  of  the  note,  with 
the  interest  as  therein  called  for.®^ 

§  1135.     Recovery  of  interest 

The  jury  are  instructed  that  a  note  in  which  no  rate  of  interest 
is  expressed  draws  interest  after  maturity,  in  virtue  of  the  stat- 
ute, at  the  rate  of per  cent,  per  annum.®' 

6  0  MoGill  V.  Young,  92  N.  W.  1066,  6  2  New  York  Life  Ins.  Co.  v.  Mar- 

16  S.  D.  360.  tindale,   88   P.   559,   75   Kan.   142,  21 

61  First  Nat.  Bank  v.  Shank,  128  P.  L.   R.   A.    (N.    S.)    1045,    121   Am.    St. 

56,  53  Colo.  446.  Rep.  362,  12  Ann.  Cas.  677. 


§  1136  INSTRUCTIONS   TO  JURIES  14301 

CHAPTER  LXXII 
BOAllDS  OF  TRADE 
§  113G.     Effect  of  rules  on  third  persons. 

§  1136.     Effect  of  rules  on  third  persons 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  plaintiff  went  upon  the  Board  of  Trade  and  made  contracts 
and  traded  with  the  members,  he  is  bound  by  the  rules,  regulations, 
and  customs  of  said  board,  the  same  as  if  he  had  been  a  member 
thereof,  and  in  that  case  will  not  be  permitted  to  plead  his  igno- 
rance of  said  rules,  regulations,  and  customs  as  a  reason  for  not  be- 
ing bound  by  them.^ 

1  Chicago  Packing  &  Provision  Co. v.  Tilton,  87  111.  547. 
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§  1137.     Execution. 
1138.    Consideration — Forthcoming  bond. 

§  1137.     Execution 

The  jury  are  instructed  that,  if  3^ou  believe  from  the  evidence  that 
the  defendant  did  not  sign  the  bonds  sued  on,  but  that  his  name 
was  signed  thereto  without  his  authority,  then  you  must  find  for 
the  defendant,  and  in  coming  to  a  conclusion  on  this  issue  you  must 
bear  in  mind  that  the  burden  of  proof  is  on  the  plaintiff.^ 

§  1138.     Consideration — Forthcoming  bond 

The  jury  are  instructed  that,  if  they  find  that  the  property  enu- 
merated in  said  instrument  in  writing,  declared  on  and  read  in 
evidence,  was  in  possession  of  said  R.,  and  that  plaintiff  was  about 
to  take  possession  at  the  time  the  defendant  executed  the  same,  with 
the  consent  and  instance  of  R.,  and  thereupon  the  defendant  volun- 
tarily consented  to  allow  R.  to  retain  the  possession  thereof,  then 

1  Rocky   [Mount   Loan    &  Trust  Co.  v.  Price,  49  S.  E.  73,  103  Va.  298. 
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this  was  a  sufficient  delivery  by  the  plaintiff  to  the  defendant  to 
entitle  the  plaintiff  to  recover  in  this  action.^ 

The  jury  are  instructed  that  if  they  find,  from  the  evidence,  that 
the  goods  and  chattels  in  question  were  transferred  to  the  plaintiff, 
and  that  he  was  entitled  to  the  possession  thereof  at  the  time  of 
the  execution  and  delivery  of  the  instrument  declared  on,  and  if  the 
jury  further  find  that  the  plaintiff'  was  about  to  take  possession 
thereof,  and  that  thereupon  R.  procured  the  defendant  to  execute 
said  instrument,  and  that  R.,  after  the  execution  of  the  same,  by 
arrangement  with  the  defendant,  continued  in  possession  of  said 
goods  and  chattels,  then  the  possession  of  R.  was  the  possession  of 
the  defendant,  and  it  became  and  was  the  duty  of  the  defendant  to 
deliver  up  the  goods  to  the  plaintiff,  or  pay  the  sum  of  money,  ac- 
cording to  the  condition  of  said  instrument.  The  arrangement  be- 
tween R.  and  the  defendant,  if  proved,  constituted  a  sufficient  de- 
livery to  entitle  the  plaintiff  to  recover  for  a  violation  of  his  agree- 
ment.^ 

The  jury  are  instructed  that  if  they  believe,  from  the  evidence, 
that  plaintiff  gave  to  defendant  the  right  of  possession  of  the  prop- 
erty, yet,  if  the  jury  further  find  said  plaintiff"  did  not,  in  fact,  give 
defendant  the  actual  possession  (or  control)  of  the  property,  and 
that  said  defendant  has  not  ever  been  in  the  actual  possession  (or 
control)  of  said  property  in  question,  then  the  law  is  for  the  defend- 
ant, and  he  is  entitled  to  your  verdict.* 

2  I^verenz  v.   Haines,   32   111.   357.  3  Leverenz  v.  Haines,  32  111.  357. 

I'laintiff  was  assignee  for  the  benefit  *  Leverenz  v.  Haines,  32  111.  357. 

of  creditors  of  R. 
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CHAPTER  LXXIV 

BOUNDARIES 

A.     Inteepretation  of  Deed  oe  Gbant 

§  1130,     In  general. 

1140.  Intention  of  grantor. 

1141.  Corners. 

1141(1).  Missouri. 
1141(2),  Nebraska. 
1141(3).  South  Dakota. 

1142.  Relocation  of  lost  goveriunent  corner. 

1143.  Courses  and  distances — Presumption  tbat  line  called  for  is  straight. 

1143(1).  Massachusetts. 
1143(2).  South  Carolina. 

1144.  Same — Reversing  course. 

1145.  Effect  of  call  for  ad.ioiners. 

1145(1).  South  Carolina. 
1145(2).  West  Virginia. 

1146.  Lines  actually  marked. 

1147.  Fences  as  evidence,  where  monuments  placed  under  original  govern- 

ment survey  have  disappeared. 

1148.  Call  for  highway  as  boundary. 

1149.  River  or  stream  as  boundary — High-water  mark. 

1150.  Same — Effect  of  meander  line. 

1150(1).  Iowa. 
1150(2).  Oregon. 

1151.  Effect,  in  construing  grant,  of  calls,  courses,  and  distances  in  plat. 

1152.  Effect  of  reference  to  other  documents. 

1153.  General  rule  as  to  relative  importance  or  weight  of  various  calls. 

1153(1).  North  Carolina. 
1153(2).  Texas. 

1154.  Control  of  natural  or  permanent  objects  called  for  in  deed. 

1154(1).  United  States. 
1154(2).  Delaware. 
1154(3).  Illinois. 
11.54(4).  North  Carolina. 
1154(5).  South  Carolina. 
1154(6).  Texas. 
1154(7).  Virginia. 
1154(8).  West  Virginia. 

1155.  Control  of  call  for  artificial  marks. 

1156.  Control  of  call  for  road  over  courses  and  distances. 

1157.  When  call  for  course  and  distance  controls  call  for  natural  or  arti- 

ficial objects. 
1157(1).  North  Carolina. 
1157(2).  Texas. 

1158.  Subordination  of  call  for  quantity  to  other  elements. 

1158(1).  North  Carolina. 
1158(2).  South  Carolina. 
1158(3).  Texas. 

B.     Establishment  by  Acts  of  Parties 

1159.  Establishment  by  agreement — Essentials  of  agreement. 

1159(1).  Missouri. 
1159(2).  Texas. 
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§  1160.     Effect  of  agroomont. 
1160(1).  Arkansas. 
1160(2).  Georgia. 
1160(3).  Illinois. 
1160(4).  Kentucky. 
1160(5).  South  Carolina. 
1160(6).  Texas. 

1161.  Establishment  by  acquiescence. 

1161(1).  Alabama. 
1161(2).  Illinois. 
1161(3).  Michigan. 

1162.  Agreement  for  survey  of  boundary. 

C.     Evidence 

1163.  Presumptions  and  burden  of  proof. 

IIO.S  ( 1 ) .  Michigan. 
1163(2).  Texas. 
1103(3).  Virginia. 

1164.  Presumption  of  correctness  of  field  notes  showing  coui'se  and  dis- 

tance. 

1165.  Effect  of  original  government  survey  as  evidence. 

1165(1).  Michigan. 
1165(2).  Nebraska. 

1166.  Effect,  as  evidence,  of  surveys  of  county  surveyors. 

1167.  Effect  of  surveys  not  made  in  compliance  with  statute. 

1168.  Effect  of  declarations  of  predecessor  in  title. 

1169.  Sufficiency  of  evidence. 

1169(1).  Illinois. 
1169(2).  Michigan. 
1160(3).  South  Carolina. 
1169(4).  Virginia. 

1170.  Same — When    verdict    for    plaintiff    defendant    on    correctness    of 

measurements. 

D.     Action  for  Penalty  foe  Removing  Landmabk 

1171.  What  is  landmark. 

1172.  Issues  involved. 

1173.  Sufficiency  of  evidence. 

A.    Interpretation  of  Deed  or  Grant 

§  1139.     In  general 

I  charge  you  that  if,  from  the  number  of  acres  mentioned,  the 
shape  of  the  plat,  as  well  as  other  parts  of  the  description,  the  jury 
find  that  a  grantor  did  not  convey  a  piece  of  land  which  is  in  dis- 
pute, then  the  one  who  claims  under  such  deed  has  not  title  to 
such  land,  even  though  such  grantor  may  at  one  time  have  own- 
ed it.i 

§  1140.     Intention  of  grantor 

You  are  instructed  that,  in  locating  land  covered  by  a  deed,  in 
order  to  find  out  what  land  the  grantor  conveyed,  the  jury  are  not 
bound  by  any  particular  rule  of  location.  The  rules  of  location 
which  usually  govern  must  yield  to  the  intention  of  the  grantor  as 

1  Connor  v.  Johnson,  37  S.  E.  240,  59  S.  C.  115. 
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ascertained  from  the  description  of  the  hmd  contained  in  the  deed, 
and  not  from  any  parol  evidence  which  might  tend  to  contradict 
or  vary  its  terms.^ 

You  are  instructed  that,  while  it  is  true  that,  in  locating  the  lands 
covered  by  a  deed,  the  following  rules  are  usually  adopted  in  the 
order  named :  First,  natural  boundaries,  such  as  creeks,  rivers, 
mounds,  etc. ;  second,  artificial  marks,  which  means  the  artificial 
marks  made  on  the  trees  by  the  surveyor  who  ran  the  lines  when 
the  deed  was  made,  or  such  old  marks  as  were  adopted  then ;  third, 
adjacent  boundaries;  and,  fourth,  courses  and  distances — yet  it 
is  also  true  the  superior  of  these  rules  must,  and  do,  yield  to  the 
inferior  when  it  appears  from  the  deed  itself  that  the  inferior  rule 
will  locate  the  land  so  as  to  carry  out  the  intention  of  the  grantor.^ 

You  are  instructed  that  it  is  the  duty  of  the  jury,  in  locating  land 
covered  by  a  deed,  to  try  and  ascertain  what  land  the  grantor  con- 
veyed, and  in  doing  this  they  must  look  to  the  deed  itself,  and 
locate  the  land  by  that  description  in  the  deed  which  more  certainly 
show^s  the  intention  of  the  grantor.* 

In  locating  a  deed,  a  jury  should  take  into  consideration  the 
number  of  acres  mentioned,  the  shape  of  the  plat,  as  well  as  other 
parts  of  the  description  contained  in  the  deed,  and  locate  the  land 
covered  by  it  so  as  to  conform  to  that  part  of  the  description  which 
the  more  certainly  shows  the  intention  of  the  grantor.^ 

§  1141.     Corners 
§  1 141  (I).    Missouri 

You  are  instructed  that,  in  determining  the  true  line  in  ques- 
tion, the  jury  must  give  effect  to  the  location  of  the  corners  as 
originally  and  first  fixed  by  the  public  government  surveyor,  and, 
in  order  to  determine  the  correctness  of  any  corner  in  question,  it 
is  competent  for  the  jury  to  consider  the  testimony  of  witnesses  as 
to  facts  within  their  observation  and  knowledge ;  but  calls  in  the 
field  notes  and  surveys  for  fixed  stones  or  witness  trees,  by  which 
the  original  corners  were  designated  by  the  surveyor,  must  prevail 
over  calls  for  distances,  if  the  two  be  inconsistent.^ 

You  are  instructed  that  the  quarter  section  corner  on  the  south 

side  of  section ,  as  located  and  called  for  by  the  government 

field  notes,  map,  and  survey  in  evidence,  must  be  taken  as  having 
been  unalterably  fixed  before  the  surveys  made  by  P.,  and  he  had 

2  Connor  v.  Johnson,  37  S.  E.  240,  b  Connor  v.  Johnson,  37  S.  E.  240, 
59  S.  C.  115.                                                    59  S.  C.  115. 

3  Connor  v.  Johnson,  37  S.  E.  240,  c  Grauby  Mining  &  Smelting  Co.  v. 
59  S.  C.  115.                                                      Davis,  57  S.  W.  126,  156  Mo.  422. 

4  Connor  v.  Johnson,  37  S.  E.  240, 
r,d  S.  C.  115. 
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no  power  to  change  it  or  make  it  agree  with  new  measurements, 
and  the  only  authority  or  power  he  had  or  could  lawfully  exercise 
was  in  the  way  of  attempting  to  find  the  true  original  location  of 
the  line  and  corners  in  question ;  and,  if  the  results  of  his  efiforts 
were  different  from  the  results  of  previous  survey  or  location,  nei- 
ther party  is  bound  thereby,  but  both  are  free  to  show  the  truth  in 
this  case;  and  the  burden  is  upon  plaintiff  to  prove  by  the  greater 
weight  of  the  evidence  that  defendant  occupies  land  over  the  true 
line  on  the  east,  for,  if  the  weight  of  the  evidence  be  equal,  the 
verdict  must  be  for  defendant.' 

§  1 141(2).     Nebraska 

The  jury  are  instructed  as  a  matter  of  law  that  government  cor- 
ners, fixed  by  a  United  States  surveyor  at  the  time  of  the  original 
survey  will  control  the  field  notes  of  the  survey  taken  at  the  time 
the  corner  was  erected,  and  will  control  the  field  notes  or  courses 
and  distances  of  any  subsequent  survey.  Such  corner,  if  identified 
by  proofs,  is  the  best  evidence  of  where  the  line  should  be.  But 
in  the  absence  of  such  corner,  or  satisfactory  proof  of  its  location, 
the  field  notes  will  govern  and  determine  the  true  line,  and  such 
field  notes  and  government  plats  in  such  case  are  prima  facie  evi- 
dence of  its  true  location.* 

§   1141(3).    South  Dakota 

The  court  instructs  the  jury  that  the  government  has  made  these 
surveys  and  subdivided  them  into  sections  and  quarter  sections,  and 
surveyors  are  required  to  make  a  plat  of  them,  and  they  are  required 
at  the  time  they  make  these  surveys  to  make  what  they  call  field 
notes.  These  field  notes  are  just  simply  a  little  notation  of  the  direc- 
tion in  which  they  go.  They  start  out  from  a  particular  point,  and 
these  field  notes  are  a  short  notation  of  the  direction  they  go,  the 
distances  that  they  go,  and  the  landmarks,  the  mounds,  or  pits,  or 
methods,  that  they  use  in  designating  the  corners  of  these  various 
sections  and  quarter  sections.  They  are  also  expected  to  note  the 
topography  of  the  country  around — that  is,  whether  there  are  any 
lake  beds  and  hills,  etc. — and  refer  to  this  in  connection  with 
these  corners  that  they  may  establish.  I  say  they  make  a  plat 
of  that,  and  together  with  these  field  notes,  explaining  that  plat, 
it  is  filed  in  the  General  Land  Office  in  Washington.  When  the 
government  of  the  United  States  sells  or  gives  to  an  undividual 
a  piece  of  land,  or  gives  him  a  patent  to  a  piece  of  land,  it  is  given 
or  sold  to  him  according  to  this  plat  that  is  there  on  file.  You  will 
find  that  all  patents  from  the  government  read — that  is  to  a  quar- 

7  Granby  Mining  &  Smelting  Co.  v.  s  Harris  v.  Harms,  181  N.  W.  15S. 

Davis,  57  S.  W.  126,  156  Mo.  422. 
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ter  section  of  land — will  call  for  IGO  acres,  but  it  always  says,  "ac- 
cording to  the  platted  survey  thereof  on  file  in  the  Land  Office." 
Now  that  is  the  way  the  government  hands  out  its  land  to  the 
people.    Always  according  to  that  survey;   and,  while  it  is  suppos-- 
ed  that  every  quarter  section  of  land  will  have  just  160  acres  in  it, 
it  is  a  matter  of  common  knowledge  that  very  often  it  does  not.     It 
may  be  more,  or  it  may  be  less ;  and  whether  it  is  more  or  whether 
it  is  less  is  always  ignored  by  this  plat  and  the  survey  that  is  filed 
in  the  Land  Office.     And  if  that  boundary,  if  the  boundary  to  any 
quarter  section  of  land,  as  indicated  by  that  plat  and  by  the  survey 
and  field  notes  that  are  filed  there,  can  be  ascertained,  it  will  govern 
the  amount  of  land  which  that  man  is  entitled  to  under  his  patent, 
whether  it  is  more  than  160  acres  or  less,  or  just  160  acres,  and  no 
matter  what  the  particular  location  of  it  may  be,  whether  it  may  be 
exactly  rectangular  or  exactly  on  a  meridian,  or  exactly  on  the  line 
at  right  angles  with  a  meridian,  or  not.     So  I  say  to  you,  if  it  can 
be  ascertained,  if  the  boundary  lines  of  a  piece  of  land,  as  designat- 
ed by  this  plat  and  by  the  government  survey,  can  be  ascertained, 
that  must  always  and  for  all  time  govern,  and  no  man  or  no  state 
has  any  right  to  change  it  or  alter  it  in  any  manner.     So,  in  the 
first  place,  when  a  man  gets  a  patent  to  a  piece  of  land,  he  is  entitled 
to  whatever  is  within  the  bounds  of  the  plat  corresponding  to  his 
description  that  is  on  file  in  Washington,  and  so  long  as  he  can 
establish  that  he  is  entitled  to  it,  no  matter  how  much  it  may  take 
from  another  man,  or  how  little  the  other  man  may  have.     The 
difficulty  arises  in  the  fact  that  very  often  the  landmarks — and  we 
will  call  them  the  corner  marks — become,  out  in  this  country,  ob- 
literated.   The  instructions  of  the  Land  Office  require  that  the  sur- 
veyor, in  subdividing  these  townships,  shall,  at  every  section  cor- 
ner and  every  quarter  section  corner,  leave  certain  marks,  which 
are  generally  a  mound  and  a  stake.    Sometimes  they  say  they  shall 
put  in  a  piece  of  charcoal,  which  is  supposed  to  exist  for  a  long  time 
in  the  ground,  or  a  charred  stake,  which  lasts  for  a  long  time,  or 
sometimes  a  stone.     They  describe  what  the  mound  shall  be,  and 
there  is  no  doubt  as  to  that,  for  all  the  witnesses  seem  to  agree 
in  regard  to  what  the  mounds  and  pits  should  be  out  in  this  coun- 
try.   Now,  the  surveyors,  as  I  say,  are  required,  to  make  those  cor- 
ner marks  when  they  make  this  survey.    They  ought  to  conform  to 
the  instructions  of  the  Land  Department  in  making  them.     If  they 
did,  it  is  probable  that  the  landmarks  would  last  longer  than  they 
quite  often  do ;  but  it  is  a  matter  of  common  knowledge  that  these 
pits  are  not  always  made  just  as  perfect  as  is  expected  by  the  Land 
Department;    and  it  is  also  a  matter  of  common  knowledge  that 
they  become  destroyed  in  various  and  different  ways,  so  that  after 
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a  long  length  of  time  it  may  be  very  difficult  for  a  person  to  find 
many  or  very  many  of  the  original  mounds  or  pits  that  were  put 
there  by  the  surveyors.  Consequently  these  questions  and  diffi- 
culties in  boundary  lines  arise. 

Now,  in  this  case,  it  seems  that  the  people  in  this  township  have 
thought,  or  some  of  them  at  least,  that  the  original  lines  as  run 
by  the  original  surveyors  were  indistinct  and  uncertain,  and  that 
they  have  gotten  into  some  dispute  about  it,  and  there  has  been 
recently  a  survey  in  the  last  two  or  three  years  down  in  that  coun- 
try, in  order  to  settle  the  question;  and,  while  it  is  a  matter  that 
the  whole  township  is  interested  in,  the  jury  is  called  upon  to  only 
decide  the  question  as  between  the  plaintiff  and  the  defendant.  The 
plaintiff,  of  course,  has  a  patent  in  this  case  which  calls  for  the 

southeast  quarter  in  section  ,   160  acres  according  to   the 

government  plat.  The  defendant  has  a  patent,  or  at  least  succeeds 
to  that  patent,  which  calls  for  the  northeast  quarter  of  section 

,  and  the  northwest  quarter  of  section ,  each  160  acres 

according  to  the  go\-ernment  plat.  The  dispute  arises  between  these 
fellows  as  to  where  the  original  dividing  line  is  between  the  south- 
east quarter  of  section and  the  northwest  quarter  of  section 

,  and  you  are  called  upon  to  determine  that  question,  if  3^ou 

can.  When  the  township  was  subdivided,  I  think  it  practically  un- 
disputed that  mounds  were  made  along  these  section  and  quarter 
section  lines  of  some  kind.    Landmarks  of  some  kind  were  left  there 

by  the  surveyors.    Mr. claims  that  the  original  mounds  were 

at  certain  locations,  and  that  if  his  line  extends  to  those  mounds 
that  he  is  entitled  to  the  piece  of  land  which  is  in  dispute,  which 
I  think  is  about  seven,  eight,  or  nine  acres,  somewhere  in  there ; 
anyway,  the  strip  of  land  between  them.  Now,  if  those  mound'^, 
or  the  places  where  they  were,  can  be  established  with  a  reasonable 
certainty,  that  will  be  his  line.  Those  mounds  must  govern.  It 
don't  make  any  difference  whether  they  were  right  or  wrong;   they 

are  the  marks  that  must  control  the  south  boundary  of  Mr. 's 

land,  if  we  can  find  them,  if  they  can  be  located.  I  might  go  back  a 
little,  and  say  to  you  that  when  the  original  surveyors  make  a 
survey  that,  no  matter  how  incorrect  the  survey  is,  no  matter  how 
crooked  the  line  may  be,  no  matter  how  far  off  from  the  proper  place 
in  the  field  notes  the  landmarks  may  be  placed,  those  must  control, 
if  we  can  find  them.  So  if  a  surveyor  originally  subdividirg  this 
township,  or  running  this  outside  line,  should  have  run  a  zigzag 
line  through  the  township  in  either  direction,  and  that  line  can  be 
located,  it  must  absolutely  control ;  and  no  surveyor  and  no  law 
has  any  business  or  any  right  to  change  it.  You  have  a  plat  before 
you  there  that  shows  zigzag  lines — not  exactly  zigzag  lines,  but 
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a  crooked  line — a  red  line  running,  some  of  them  north  and  south, 
and  some  of  them  east  and  west,  through  this  township.  The  law 
is,  if  that  was  the  original  line  run  by  the  surveyors  of  the  Unit- 
ed States,  it  must  control,  and  it  does  not  matter  whether  it  gives 
him  160,  150,  or  200  acres  of  land;  it  must  control.  If  the  original 
landmarks  have  been  lost  and  obliterated,  and  the  places  where 
they  were  cannot  be  ascertained  with  reasonable  certainty,  then 
there  are  certain  rules  and  certain  laws  prescribed  by  the  govern- 
ment of  the  United  States  for  the  guidance  of  surveyors,  by  which 
surveyors  may  go  out  and  as  near  as  possible  relocate  the  old 
corners.  Now,  the  purpose  of  a  surveyor  who  is  called  out  to  resur- 
vey  a  township,  or  a  part  of  it,  is  not  to  establish  new  corners.  His 
business  and  object  is  to  find  the  old  corners,  if  he  can.  If  they 
have  been  totally  lost  and  obliterated,  and  he  cannot  find  them  by 
his  eyesight,  or  cannot  locate  them  by  inquiry  from  people  who  live 
there,  to  a  reasonable  certaiinty,  then  he  must  take  these  field  notes 
and  the  instructions  of  the  Land  Department,  and  the  general 
knowledge  and  experience  that  a  surveyor  has,  and  relocate  these 
old  corners  as  near  as  he  can.  It  is  none  of  his  business  to  make 
new  corners.  His  business  and  object  is  to  find  the  old  ones 
as  near  as  he  possibly  can.     That  is  the  idea  of  these  resurveys.*^ 

§  1142.     Relocation  of  lost  government  corner 

I  further  charge  you  that  it  is  the  duty  of  the  surveyor  to  follow 
monuments  as  called  for  in  the  original  government  field  notes ; 
and  if  they  find  a  quarter  section  corner  extinct,  that  is  lost,  and  are 
unable  to  determine  its  original  location  from  the  field  notes  and 
plats  of  the  government  surveyor,  then  it  is  their  duty  to  re-establish 
it  equidistant,  that  is  equal  distance  and  in  a  straight  line  between 
the  section  corners.^® 

§  1143.     Courses  and  distances — Presumption  that  line  called  for 

is  straight 
§   1143(1).     Massachusetts 

The  jury  are  instructed  that,  in  the  absence  of  all  controlling  evi- 
dence, the  true  boundary  would  be  a  direct  line  from  the  end  of  one 
wall  to  the  opposite  wall,  but  that,  if  the  jury  should  be  satisfied 
that,  at  the  date  of  the  deed,  there  was  in  fact  a  fence  passing  from 
wall  to  wall  around  the  "jog,"  and  should  also  be  satisfied  from 
the  acts  of  the  parties  to  the  deed,  at  the  time  of  its  execution  and 
afterwards,  that  they  understood  and  intended  said  fence  as  the 

9  Mills  V.  Lehmann,  133  N.  W.  807,  lo  Wilcox  v.  Jenison,  164  N.  W.  484, 

28  S.  D.  347.  19S  Mich.  182. 
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true  boundary  between  their  lands,  then  the  "jog"  would  not  pass 
by  the  deed.^^ 

§  1143(2).    South  Carolina 

You  are  instructed  that  a  boundary  line,  whose  commencement  is 
given,  must  be  continued  in  the  same  direction,  if  possible,  unless 
the  contrary  be  shown. *^ 

§  1144.     Same — Reversing  course 

See,  also,  post,  §  1154(1). 

The  jury  are  instructed  that  the  south  line  of  the  R.  survey  and 
the  north  line  of  the  F.  survey  are  coincident,  that  is,  they  are 
the  same  lines,  and  it  is  your  duty,  as  far  as  you  can  from  the  tes- 
timony adduced  before  you  (of  the  w-eight  of  which  and  the  credi- 
bility of  the  witnesses  you  are  the  sole  and  exclusive  judges),  to 
follow  the  footsteps  of  the  original  surveyor,  who  put  the  south 
line  of  the  R.  survey  on  the  ground  when  it  was  first  surveyed  for 
the  purpose  of  being  patented  by  the  state.  And  in  determining 
this  question  you  are  authorized  to  follow  the  calls  in  the  way  in 
which  they  are  set  forth  in  the  written  instruments  ofitered  in  evi- 
dence, or  if  you  deem  it  necessary,  in  order  to  harmonize  the  various 
calls  and  lines,  you  are  authorized  to  reverse  the  calls,  and  to  trace 
them  in  any  way  they  were  permitted  to  be  traced  by  the  witnesses 
on  the  stand  before  you.^^ 

§  1145.     Effect  of  call  for  adjoiners 
§  1145(1).     South  Carolina 

You  are  instructed  that,  when  adjoining  lands  are  called  for  in  a 
conveyance,  the  true  boundary  of  the  adjoining  tract  is  the  true 
dividing  line  between  the  tract  undertaken  to  be  conveyed  and  the 
adjoining  tract.^* 

I  charge  you  that,  in  locating  land  covered  by  a  deed,  where  it 
describes  the  land  as  containing  a  certain  definite  number  of  acres, 
without  the  addition  of  the  words  "more  or  less,"  and  gives  as 
boundaries  some  of  the  adjacent  lands,  and  refers  to  a  plat  attached 
to  the  deed  for  a  fuller  description  of  the  land  conveyed,  then,  as  a 
rule,  the  land  conveyed  is  the  land  marked  and  delineated  by  the 
surveyor  who  run  the  lines  when  the  deed  was  made,  and  such 
deed  only  covers  the  land  so  run,  marked,  and  described.^^ 

II  Davis  V.  Sherman,  7  Gray  (Mass.)  i4  Holden  v.  Caiitrell,  84  S.  E.  S2G, 
291.                                                                     100  S.  C.  265. 

^■^  Holden  v.  Cantrell,  S4  S.  E.  S26,  i5  Connor  v.  Jobnson,  37  S.  E.  240, 

100  S.  C.  265.  59  S.  C.  115. 

13  Hermann   v.    Mclver   (Tex.    Civ. 
App.)  140  S.  W.  79S. 
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§  1145(2).    West  Virginia 

The  court  instructs  the  jury  that  in  an  action  of  ejectment  the 
plaintiff  cannot  establish  his  own  lines  by  running  and  locating 
the  lines  of  the  defendant's  land,  unless  the  plaintiff  also  shows,  to 
the  satisfaction  of  the  jury,  that  the  plaintiff's  and  defendant's  lands 
join  along  the  disputed  line  or  lines,  and  that  unless  they  believe 
from  the  evidence  on  this  case  that  the  line  from  A  to  C,  as  laid 

down  on  the map  in  this  action,  is  the  line  of  the  plaintiff's 

land  as  called  for  in  her  deed,  they  cannot  find  that  as  the  true  line 
between  the  plaintiff  and  the  defendant.^® 

§  1146.     Lines  actually  marked 

You  are  instructed  that  lines  actually  run  and  marked  on  the 
ground  are  the  best  evidence  of  the  true  location  of  the  survey.^' 

Yovi  are  instructed  that,  where  the  lines  of  a  tract  of  land  have 
been  run  and  acquiesced  in,  and  can  be  found,  they  constitute  the 
true  boundaries,  which  must  not  be  departed  from  or  made  to  yield 
to  any  less  certain  and  definite  matter  of  description  or  identity.^* 

§  1147.     Fences  as  evidence,  where  monuments  placed  under  orig- 
inal government  survey  have  disappeared 

See,  also,  post,  §  1161(3). 

The  jury  are  instructed  that,  unless  you  find  by  the  preponder- 
ance of  evidence  that  the  line  located  by  is  on  the  line  lo- 
cated by  the  original  government  survey,  then  the  plaintiff"  cannot 
recover  in  any  event.  It  will  not  do  to  permit  boundaries  to  be 
disturbed  and  moved  upon  a  survey  made  from  an  assumed  starting 
•  point,  without  some  proof  of  its  being  a  true  line,  located  ana 
fixed  by  the  original  government  survey.  The  only  practical  way 
of  ascertaining  the  true  line  is  by  a  survey  made  from  some  fixed 
starting  point,  some  monument  placed  under  the  original  govern- 
ment survey;  and,  if  such  monuments  are  no  longer  discoverable, 
the  question  is,  where  were  they  located?  And  fences  of  long 
standing,  erected  upon  what  parties  have  called  the  true  line,  and  up 
to  which  they  have  improved  and  cultivated,  are  better  evidence  of 
the  true  line  than  surveys  made  after  the  monuments  have  disap- 
peared.^^ 

§  1148.     Call  for  highway  as  boundary 

The  court  instructs  the  jury  that  if,  in  surveying  the  boundary 

of  the  city  of ,  it  was  found  that  the  survey  would  not  close 

by  following  the  northern  boundary  of  the  L.  turnpike,  as  called 

16  Vintroux  v.  Simms,  31  S.  E.  !M1,  is  Holden  v.  Cantrell,  84  S.  E.  S26, 
45  W.  Va.  548.  100  S.  C.  265. 

17  Holden  v.  Cantrell,  84  S.  E.  826,  i9  Push  v.  Scblindler,  86  N.  W.  515, 
100  S.  C.  265.  127  Mich.  191. 
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for  by  the  act  of  the  Legislature  establishing  the  boundary  of  the 
city  of ,  and  read  to  you  in  evidence,  and  the  northern  bound- 
ary of  said  turnpike  was  a  well  marked  and  defined  boundary,  then 
in  establishing  and  locating  said  boundary  it  was  proper  to  fol- 
low said  northern  boundary  of  said  turnpike  from  the  point  where 
said  line  first  struck  same  under  the  calls  of  said  act  to  the  point 

nearest  to  the  corner  called  for  as  being poles  south  of  the 

intersection  of  and  streets,  and  to  then  extend  or 

deflect  the  line,  if  necessary  to  make  said  survey  and  boundary 
close  at  such  point ;  and  if  you  believe  from  the  evidence  before 
you  that  such  boundary  was  so  located  and  established  in  the  mak- 
ing of  the  survey  and  map  or  plat  of  the  city  offered  in  evidence, 
and  shall  further  believe  from  the  evidence  that  the  property  of  the 
defendants  is  within  said  boundary  as  so  established,  then  you 
ought  to  find  for  the  plaintiff,  and  unless  you  so  believe  you  ought 
to  find  for  the  defendant.^" 

§  1149.     River  or  stream  as  boundary — High-water  mark 

The  jury  are  instructed  that  the  question  as  to  what  in  law  con- 
stitutes ordinary  high-water  mark  is  the  leading  question  in  this 
case.  It  therefore  becomes  necessary  to  define  what  the  law  regards 
as  ordinary  high-water  mark.  It  does  not  mean  the  height  reached 
by  unusual  floods,  for  these  usually  soon  disappear.  Neither  does 
it  mean  the  line  ordinarily  reached  by  the  great  annual  rises  of  the 
river,  which  cover  in  places  lands  that  are  valuable  for  agricultural 
purposes,  since  the  waters  brought  by  these  annual  rises  do  not 
usually  remain  permanently,  or  for  any  great  length  of  time,  and 
crops  may  be  raised  on  the  soil  as  the  water  subsides.  Nor  yet 
does  it  mean  meadow  land  adjacent  to  the  river,  which,  when  the 
water  leaves  it,  is  adapted  to  and  can  be  used  for  grazing  or  pas- 
turing purposes.^^ 

The  jury  are  instructed  that  the  line,  then,  which  fixes  the  high- 
water  mark  is  that  which  separates  what  properly  belongs  to  the 
river  bed  from  that  which  belongs  to  the  riparian  owner — that  is, 
the  owner  of  adjoining  land — and  is  not  the  line  reached  b}-  unusual 
floods,  but  that  which  is  shown  by  the  character  and  condition  of 
the  soil  and  vegetation  to  be  the  limit  to  which  high  water  ordinarily 
reaches.  Soil  which  is  submerged  so  long  or  so  frequently,  in  ordi- 
nary seasons,  that  vegetation  will  not  grow  upon  it,  may  be  regarded 
as  part  of  the  bed  of  the  river  which  overflows  it,  and  consequently 

20  City  of  Georgetown  v.  Lynn,  178  21  Welch   v.    Browning,   87    N.   W. 

S.  W.  1085,  165  Ky.  840.  430,  115  Iowa,  690. 
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soil  to  the  use  of  which  the  public  have  the  same  right  that  they 
have  to  waters  of  the  river.^~ 

The  jury  are  instructed  that  trees  may  be  included  under  the 
general  head  of  vegetation,  but  trees  which  grow  and  flourish  best 
in  the  immediate  vicinity  of  running  streams  that  are  subject  to 
overflow,  and  which  shoot  up  in  places  as  the  water  recedes,  and 
which  can  withstand  the  effect  of  water  encompassing  the  lower 
part  of  their  trunks  without  injury,  and  for  a  longer  period  than 
other  kinds  of  trees,  should  not  necessarily  be  classed  as  the  kind  of 
vegetation  to  which  the  law  refers  as  marking  the  limit  of  ordinary 
high  water  in  cases  of  the  character  such  as  the  one  now  on  trial, 
unless  the  soil  on  which  they  grow  is  adapted  to  and  can  be  used 
for  agricultural  purposes,  or  are  so  far  removed  from  the  effect  of 
ordinary  high  water  as  to  become  permanent.  You  are  to  say 
from  the  evidence  before  you  whether  or  not  the  trees  mentioned 
and  located  in  the  testimony  as  growing  upon  the  particular  portion 
of  the  land,  the  character  of  which  is,  in  this  action,  the  subject  of 
dispiite,  are  or  are  not  growing  on  soil  upon  which  crops  may  be 
raised  or  grass  grown  suitable  for  meadow  or  pasturage,  or  are  so 
unaffected  by  high  water  as  to  become  permanent.  It  is  for  you  to 
say,  under  the  evidence  before  you,  whether  the  soil  upon  which 
these  trees  grow,  and  their  location  in  respect  to  the  river,  can 
be  used  for  agricultural  purposes,  such  as  the  cultivation  of  crops 
or  as  meadow  or  not.  So  much  of  it  as  you  may  find  susceptible  of 
cultivation  and  the  growing  of  crops  would  be  above  ordinary  high- 
water  mark,  and  not  part  of  the  river  bed,  as  would  also  be  groups 
of  trees  which  have  stood  for  many  years  unaffected  by  high  water, 
and  are  permanently  fixed  in  the  ground.^^ 

§  1150.     Same — Effect  o£  meander  line 
§  1150(1).     Iowa 

You  are  instructed  that  something  was  said  in  the  testimony 
about  the  meander  line  of  the  tract  in  question.  The  meander  line 
is  not  a  line  of  boundary,  and  should  not  be  so  considered  by  5'OU, 
but  is  made  for  the  purpose  of  ascertaining  the  quantity  of  land  in 
the  tract.  But  such  meander  lines  are  not  always  conclusive  of 
the  quantities  of  land  in  the  tract.  In  the  long  interval  of  time  fol- 
lowing the  establishment  of  the  meander  line  changes  may  occur 
by  which  the  area  of  the  tract  may  be  either  increased  or  diminished. 
It  may  be  increased  by  earthy  deposits  made  to  the  tract,  which 
become  incorporated  with  the  soil  of  the  tract.  Such  earthy  de- 
posits are  usually  called  "alluvial  accretions,"  and  become  the  prop- 

22  Welch    V.    Browning,    87    N.    W.  23  Welch    v.    Browning,    87    N.    W. 

430,  115  Iowa,  690.  4.30,  115  Iowa,  690. 
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erty  of  the  riparian  proprietor.  On  the  other  hand,  the  soil  of  the 
riparian  owner  may  be  diminished  by  washouts,  as  they  are  called, 
caused  by  the  current  of  high  waters.  In  addition  to  this,  there 
may  be  error  in  the  statement  of  the  quantity  of  land  at  the  time  the 
meander  line  ^vas  originally  drawn.^* 

§   I  150(2).    Oregon 

1  instruct  >ou  further  that  if  you  find  from  the  evidence  ofifered 
in  this  case  that  there  existed  at  the  time  of  the  government  survey 
and  plat  of  the  meander  line  of  the  reservation  a  quantity  of  upland 

between  the  meander  line  and  the  channel  of creek,  covered 

with  a  natural  growth  of  vegetation,  and  such  tract  of  land  was 
equal  to  or  greater  in  area  than  the  adjacent  lots  lying  north  of 
the  meander  line  and  claimed  by  plaintiff,  then  you  may  consider 
this  fact  as  a  circumstance  tending  to  show  that  the  meander  line 
was  intended  as  the  south  boundary  of  the  lots  claimed  by  plaintiff, 
regardless  of  the  location  of  the  creek.  I  instruct  you  that  a 
meander  line  is  a  line  run  by  the  surveyor  for  the  purpose  of  de- 
termining the  sinuosity  of  the  stream  and  the  area  of  the  lots ;  and 
where  such  line  in  fact  meanders  the  stream,  under  the  laws  of 
this  state,  the  boundary  of  the  lots  described  would  be  the  center 
of  the  channel  of  the  stream,  and  not  the  meander  line  as  run  on 
the  shore.  If,  however,  you  find  from  the  evidence  in  this  case  that 
there  is  a  wide  and  material  divergence  between  the  meander  line 
as  run  by  the  surveyor  and  the  north  bank  of  the  stream,  as  it  existed 
at  the  time  of  the  survey,  then  I  instruct  you,  as  a  matter  of  law, 
that  the  meander  line  as  run  by  the  surveyor  upon  the  ground, 
and  not  the  stream,  should  be  taken  as  the  southern  boundary  of  the 
lots  described  in  plaintiff's  complaint.^® 

§  1151.  Eflfect,  in  construing  grant,  of  calls,  courses,  and  distances 
in  plat 
You  are  instructed  that  it  is  true,  as  claimed  by  defendants,  that 
the  calls,  courses,  and  distances  laid  down  on  a  plat  at  the  same  time 
a  grant  is  made  cannot  control  or  vary  the  calls,  courses,  and  dis- 
tances given  in  the  grant;  but  where  the  grant  is  silent  as  to  the 
distance  between  any  two  natural  boundaries  called  for  in  the  grant, 
and  the  distance  is  laid  ddwn  on  the  plat,  and  you  have  located  one 
of  said  natural  boundaries,  you  can  consider  the  distance  given  on 
the  plat  in  locating  the  other  natural  boundary  called  for,  if  it  aids 
you  in  locating  the  other  natural  boundary .^^ 

2  4  Welch  V.  Browning.  87  N.  W.  ^o  McNeely  v.  Laxtou,  63  S.  E.  278, 
430.  115  Iowa,  690.                                        149  N.  C.  327. 

2s  Bainhart  v.  Ehrhart,  54  P.  195, 
33  Or.  274. 
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§  1152.     Effect  of  reference  to  other  documents 

You  are  instructed  that  where  a  deed,  after  giving  certain  adja- 
cent boundaries,  refers  to  a  plat  attached  to  such  deed  for  a  fuller  or 
better  representation  of  the  land,  then  this  plat  becomes  incorpo- 
rated into  the  deed  as  part  thereof,  and  the  one  who  claims  title 
under  such  a  deed  is  bound  by  the  description  of  the  land  contained 
therein,  and  it  cannot  be  changed  or  contradicted  by  parol  evi- 
dence.^' 

You  are  instructed  that,  when  a  grantor  adopts  a  plat  attached  to 
a  deed  as  the  true  description  of  the  land  sold  and  conveyed,  he 
thereby  only  warrants  the  land  sold  as  described  therein,  and  as 
run  and  delineated  by  the  surve3^or  who  surveyed  the  land  at  the 
time  the  deed  and  plat  was  made.^* 

§  1153.     General  rule  as  to  relative  importance  or  weight  of  va- 
rious calls 
§   1153(1).     North  Carolina 

You  are  instructed  that  if  there  be  more  than  one  description 
in  the  deed  or  grant,  and  they  turn  out  upon  evidence  not  to  agree, 
that  is  to  be  adopted  which  is  the  most  certain.  Course  and  dis- 
tance from  a  given  point  is  certain  description  in  itself,  and  therefore 
not  to  be  departed  from,  unless  there  be  something  else  which  proves 
the  course  and  distance  stated  in  the  deed  or  grant  was  thus  stated 
by  mistake.^^ 

§   1153(2).    Texas 

The  court  instructs  the  jury  that  if,  from  the  evidence,  the  lines, 
corners,  or  distances  are  uncertain,  or  there  are  contradictory  or 
uncertain  calls  in  the  field  notes  of  said  survey,  as  applied  to  the 
evidence,  if  any,  found  on  the  ground,  so  that  the  facts,  if  any,  ac- 
tually found  on  the  ground  cannot  be  reconciled  with  each  other 
or  the  field  notes,  then  you  will  in  their  order  give  effect  to  these 
calls  that  in  law  are  considered  most  certain  and  most  liable  to 
lead  to  a  satisfactory  and  just  conclusion,  and  to  enable  the  jury 
to  determine  with  the  greatest  certainty  the  true  location  of  the 
land,  to  wit:  (a)  Calls  for  natural  objects,  such  as  streams,  springs, 
mountains,  and  the  like,  if  any,  actually  found  upon  the  ground  as 
called  for  will  ordinarily  control  other  calls  or  will  ordinarily 
be  given  greater  effect,  (b)  Artificial  objects,  such  as  marked  lines, 
established  corners,  and  the  like,  actually  found  on  the  ground,  if 
any,  will  ordinarily  control  calls  for  either  course  or  distance,     (c) 

2  7  Connor  v.  Johnson,  37  S.  E.  240,  29  Wilson    Lumber   Co.    v.    Hutton, 

59  S.  C.  115.  68  S.  E.  2,  152  N.  C.  537. 

2  8  Connor  v.  Johnson,  37  S.  E.  240, 
59  S.  C.  115. 
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The  course  as  called  for  in  the  field  notes  will  ordinarily  control  and 
be  given  greater  effect  than  distance  as  called  for.  (5)  The  begin- 
ning corner  of  a  survey,  as  stated  in  the  held  notes,  is  not  entitled 
to  any  greater  consideration  than  any  other  corner,  neither  is  the 
order  in  which  the  lines  were  run,  as  stated  in  the  field  notes,  ordi- 
narily of  any  consequence ;  reversing  the  courses,  or  beginning  at 
some  other  corner  is  equally  lawful.  (6)  The  object  and  purpose 
of  all  the  rules  being  to  enable  the  jury  to  determine  the  true  loca- 
tion of  the  survey,  and  to  determine  and  establish  the  lines  and 
corners  as  they  were  originally  located  and  established  by  the 
surveyor  on  the  ground,  if  they  were  so  established,  when  their 
application  as  above  given  lead  to  contradictory  results  or  uncer- 
tainty or  confusion,  then  the  rule  should  be  adopted  which  on  the 
whole  leads  to  the  greatest  certainty  in  determining  the  true  loca- 
tion of  the  land  as  it  was  originally  located  on  the  ground.  (7) 
Now  bearing  carefully  in  mind  the  foregoing  rules  of  law,  you  will 
from  the  evidence  locate  and  determine  the  true  location  of  the  east 

boundary  line  of  the  school  land  survey  as  the  same  was 

originally  located  on  the  ground.^*' 

You  are  instructed  that,  in  your  deliberations  to  determine  the 

location  of  the  land  described  in  the patent,  and  whether  or 

not  it  is  included  in  the survey,  you  will  search  for  the  foot- 
steps of  the  surveyor  in  locating  the  survey,  and  in  this 

search  you  will  be  guided,  first,  by  natural  objects;  second,  artifi- 
cial objects;  and  then  by  course  and  distance;  yet  in  this  case  you 
will  investigate  all  the  evidence,  and  follow  the  actual  survey  of 
said as  it  was  made,  if  in  fact  made,  by  the  surveyor,  to  de- 
cide said  location  of  said  land  described  in  said patent  with 

reference  to  the  said survey .^^ 

§  1154.  Control  of  natural  or  permanent  objects  called  for  in  deed 
§   1154(1).     United  States 

You  are  instructed  that  our  purpose  and  your  duty  is  to  follow  the 
tracks  of  the  surveyor,  so  far  as  we  can  discover  them  on  the 
ground  with  reasonable  certainty  and,  where  he  cannot  be  tracked 
on  the  ground,  we  have  to  follow  the  course  and  distance  he  gives, 
so  far  as  not  in  conflict  with  the  tracks  we  can  find  that  he  made ; 
and  you  will  constantly  bear  in  mind,  in  considering  the  proof  in 
this  case,  that  in  fixing  the  boundaries  of  a  grant  the  rule  requires 
that  course  shall  control  distance  as  given  in  the  calls  of  the  field 
notes  of  the  survey,  and  that  marked  trees,  designating  a  corner  or 
a  line  on  the  ground,  shall  control  both  course  and  distance.     In 

30  Runkle  v.  Smith.  133  S.  W.  745,  ^^  Mayfiekl    v.   Williams,   11   S.  W. 

63  Tex.  Civ.  App.  549.  530,  73  Tex.  508. 
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order  to  reconcile  or  elucidate  the  calls  of  a  survey  in  seeking  to 
trace  it  on  the  ground  the  corner  called  for  in  the  grant  as  the  "be- 
ginning" corner  does  not  control  more  than  any  other  corner  actu- 
ally well  ascertained;  nor  are  we  constrained  to  follow  the  calls  of 
the  grant  in  the  order  said  calls  stand  in  the  field  notes  there  re- 
corded, but  are  permitted  to  reverse  the  calls  and  trace  the  lines  the 
other  way,  and  should  do  so  whenever  by  so  doing  the  land  em- 
braced would  most  nearly  harmonize  all  the  calls  and  the  objects 
of  the  grant. ^^ 

You  are  instructed  that  there  has  been  proof  given  you  tending 
to  show  where  the  two  small  hackberries  called  for  as  the  inter- 
section of  the  eastern  and  northern  lines  of  the  grant  actually  stood 
at  a  distance  from  the  lower  corner  on  the  river  corresponding  to 
the  length  of  the  eastern  line  of  said  grant;  and,  if  the  proof  sat- 
isfies you  that  .the  two  hackberries  mentioned  in  the  testimony  of 

the  witnesses and were  the  hackberries  called  for  and 

marked  by  the  original  surveyor  as  a  corner  of  said  grant,  in  that 
case  a  line  drawn  from  the  point  where  said  hackberries  stood  N. 
70°  W.,  until  it  intersects  the  western  line  of  said  grant  will  bound 

the  eleven-league  grant  upon  the  north,  and,  if  the one-third 

of  a  league  is  situated  wholly  north  of  this  line,  it  does  not  conflict 
with  the  said  eleven-league  grant,  and  you  will  find  for  the  plain- 

tiff.33 

You  are  instructed  that,  if  the  proof  does  not  satisfy  you  that  the 
two  hackberries  mentioned  in  the  testimony  of  the  witnesses  were 
the  two  hackberries  called  for  by  the  original  surveyor  to  serve 
as  a  landmark  for  corner  at  the  intersection  of  the  back  (or  north) 
line  with  the  east  line  of  said  grant,  and  if  a  consideration  of  the 
whole  proof  satisfies  you  that  the  original  surveyor  began  the  sur- 
vey at  the  "cottonwood"  corner  (the  southeast  corner),  and  marked 
and  measured  the  east  line,  and  did  not  actually  trace  and  measure 
the  west  line  of  said  grant,  you  should  follow  these  footsteps  of  the 
surveyor,  and,  from  the  point  where  you  find  his  footsteps  stop 
(for  it  is  not  disputed  that  this  line  is  marked  to  a  greater  distance 
than  the  distance  called  for  in  the  grant  as  the  length  of  this  line) 
— from  this  point  where  you  find  the  footsteps  stop — you  will  run 
a  line  N.  70°  W.,  to  the  west  line  of  said  grant  for  the  north  or  back 

line;    and,  if  this  line  so  run  will  fall  wholly  south  of  the  

survey,  you  will  find  for  the  plaintiff.^* 

You  are  instructed  that  if,  from  the  proof,  you  are  not  able  to  fix 

32  Ayers  v.  Watson,  11  S.  Ct.  201.  34  Ayers  v.   Watson.  11  S.  Ct.  201, 

137  U.  S.  584.  34  L.  Ed.  80:j.  137  U.  S.  584,  34  L.  Ed.  803. 

S3  Avers  v.  Watson.  11  S.  Ct.  201, 
137  U.  S.  584,  34  L.  Ed.  803. 
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the  place  where  the  two  hackberries  called  for  in  the  grant  as  a 

land  mark  to  designate  the  corner  of  the grant  then 

stood,  and  the  proof  does  not  satisfy  you  that  to  reverse  the  calls 
and  trace  the  lines  the  other  way  would  most  nearly  harmonize 
all  the  calls  with  the  foot  prints  left  by  the  surveyor,  you  will  fix 

the  boundaries  of  the grant  by  the  courses  and  distances  of 

the  first  and  second  lines  of  the  survey,  extending  the  second  line 
so  as  to  meet  the  recognized  east  line,  extended  on  its  course  to  the 
point  of  intersection  with  the  extended  second  or  north  line  ;   and,  if 

the  north  line  so  fixed  will  embrace  in  the grant  any  part  of 

the survey,  you  will  find  for  the  defendant.^^ 

§  1 154(2).    Delaware 

We  charge  you,  as  requested  by  the  plaintiff,  that  where  a  deed 
calls  for  natural  and  well-known  boundaries,  which  are  inconsistent 
with  the  description  given  in  the  deed  by  courses  and  distances,  the 
lines  go  to  these  boundaries,  disregarding  the  courses  and  dis- 
tances.^® 

§   1154(3).     Illinois 

You  are  instructed  that,  if  there  is  any  discrepancy  between  the 
courses  and  distances  and  the  monuments  mentioned  in  the  sur- 
vey of  the  road  in  question,  the  monuments  must  control.^'^ 

§   1154(4).    North  Carolina 

The  court  charges  you  that  in  locating  the  lines  and  boundaries 
of  deeds  and  grants  a  call  for  a  natural  object,  such  as  marked 
trees  and  county  lines,  and  the  lines  of  other  tracts  will  control 
course  and  distance,  so  that  the  court  charges  you  that  in  locating 

the  lines  and  boundaries  of  grant  No.  ,  if  you  should  find 

from  the  greater  weight  of  the  evidence  that  the  calls  of  said  grant 
are,  "Beginning  on  a  rock,  known  as  the  pinnacle,"  and  find  that 
this  rock  is  the  beginning  corner  of  said  grant,  and  "running  thence 

N.  25°  E. poles  to  a  pine  and  locust  in  the  line  of and 

counties,"   and   you  should   further  find   from   the   greater 

weight  of  the  evidence  that  said  pine  and  locust  are  in  said  county 
line  at  the  point  marked  red  B,  on  the  official  map,  and  that  this  is 
a  corner  of  said  grant,  and  you  should  so  further  find  that  the  next 
call  in  said  grant  is  S.  58°  E.  to  a  white  oak,  and  that  the  white 
oak  called  for  is  the  point  marked  red  C,  on  the  official  map,  and 
you  find  that  this  is  a  corner  of  said  grant,  then  the  court  charges  you 
that  the  true  line  of  said  grant  is  from  the  pinnacle  to  the  locust  and 
in  the  county  line,  and  thence  with  the  count}'  line  to  the  white  oak 

3r.  Ayers  v.  Watson,  11   S.   Ct.  201,  3g  Trnitt    v.    Osier,    90    A.    4G7,    4 

137  U.  S.  584,  34  L.  Ed.  803.  Boyce,  555. 

3  7  Daniels  v.  People,  21  111.  439. 
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at  the  letter  on  the  map,  and  you  should  so  find,  notwithstanding  the 
courses  and  distances  called  for  in  the  grant,  and  if  you  should 
further  so  find  from  the  greater  weight  of  the  evidence  that  said 
grant  when  so  located  by  you,  following  its  calls  from  said  white 
oak  to  the  beginning,  covers  the  same  lands  as  are  embraced  in 

plaintiffs'  grant  No.  ,  then  the  court  charges  you  that  you 

should  answer  the  eighth  issue  "No."  ^* 

You  are  instructed  that  plaintiff  has  shown  paper  title  to 

acres  of  land  in  the  island  and  to  the  adjoining  main  land  on  the 
west  Side;    and  this  being  a  nonnavigable  stream  this  title  carries 

title  to  the  land  in  the  bottom  of  river  between  the  two 

tracts.  But  title  to  land  is  one  thing  and  the  location  of  the  bound- 
ary line  is  another.  Whether  a  party  has  shown  title  to  a  tract  of 
land — that  is,  paper  title — is  a  question  of  law  and  is  for  the  court. 
Where  the  boundary  line  of  that  tract  of  land  is  is  a  question  of 
fact,  and  is  for  the  jury.  And  in  the  location  of  land  lines  natural 
objects  such  as  streams,  rocks,  and  trees  gfovern  courses  and  dis- 
tances.^® 
§  1154(5).    South  Carolina 

You  are  instructed  that  the  settled  rule  is  that  monuments,  wheth- 
er  natural   objects   or   artificial   marks,   are   allowed   to   dominate 
courses  and  distances.** 
§  1154(6).    Texas 

You  are  charged,  gentlemen,  that  in  locating  land  lines  and  cor- 
ners resort  must  first  be  had  to  the  natural  and  artificial  objects 
called  for  in  the  grant,  if  any  of  these  can  be  found,  and  if  any  of 
these  can  be  found  the  lines  and  corners  must  be  established  by 
them,  and  course,  distance,  quantity,  or  any  other  facts  or  circum- 
stances cannot  be  considered  to  vary  the  result  of  establishing  lines 
or  corners  as  they  would  be  established  by  such  natural  or  artificial 
objects,  if  found.     So  in  this  case,  if  you  find  and  believe  from  the 

facts  that  the  live  oak  tree  and  the  two  stumps  referred  to  by 

and  other  witnesses  for  plaintiffs  as  being  the  witness  tree  for  the 

southwest  corner  of  survey  No. ,  are  the  witness  trees  called 

for  in  the  patent  to  surveys  No. or  No. ,  or  if  you  find 

and  believe  that  either  the  live  oak  tree  or  the  said  stumps  so  spoken 
of  by  said  witnesses  are,  or  any  one  of  them  is,  one  of  the  witness 
trees  called  for  in  either  one  of  said  patents,  then  it  is  your  duty  to 

establish  the  southwest  corner  of  survey  No.  at  the  place 

claimed  by  plaintiffs,  without  considering  any  other  facts  or  cir- 

88  Garrison   v.    Williams,   74   S.   E.  4o  Holden  v.  Cautrell,  84  S.  E.  826, 

975,  159  N.  C.  425.  100  S.  C.  265. 

39  Fewell  V.  Catawba  Power  Co.,  86 
S.  E.  947,  102  S.  0.  452. 
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cumstances,  if  there  are  any  by  which  this  result  would  be  defeated, 

and  in  such  case,  if  you  so  find,  you  will  answer  question  No. 

in  the  affirmative." 

The  court  charges  the  jury  that,  in  determining  the  location  of 
the  line  between  said  surveys,  you  will  be  governed  by  the  calls  in 

the  patent  to ,  and,  if  the  evidence  satisfies  you  as  to  the  true 

location  of  said  line  as  originally  run  and  marked  by  the  stakes  and 
bearing  tree  mentioned  in  said  patent,  you  should  be  governed  by 
such  line.  If,  however,  the  location  of  said  stakes  or  bearing  tree, 
as  they  existed  when  the  patent  was  issued,  are  not  satisfactorily 
established  by  the  evidence,  you  will  then  be  governed  by  the  course 
and  distance  of  said  line  as  called  for  in  the  patent.*^ 
§   I  154(7).     Virginia 

The  court  instructs  the  jury  that,  in  questions  of  boundary,  nat- 
ural objects  called  for,  marked  lines,  and  reputed  boundaries,  well 
established,  should  be  preferred  in  ascertaining  the  identity  of  a 
tract  of  land  to  the  corners  and  distances  of  the  calls  of  the  grant.*^ 

§  1154(8).    West  Virginia 

The  court  instructs  the  jury  that  in  questions  of  boundary  nat- 
ural objects  called  for,  marked  lines  and  reputed  bouridaries  should 
be  preferred  in  ascertaining  the  identity  of  a  tract  of  land  to  courses 
and  distances  of  the  calls  of  the  grant  or  deed.  If,  therefore,  you 
believe  from  the  evidence  that  the  poplar  tree  called  for  in  the  grant 
and  the  deeds  introduced  in  evidence  in  this  case,  the  location  of 

which  is  in  dispute,  stood  at  the  point  designated  by  and 

others,  and  further  believe  that  the  large  spruce  pine  stood  at  the 
point  designated  by  the  said  and  others,  then  the  line  be- 
tween these  said  points  is  the  proper  location  of  the  line  called  for 
in  the  grant  and  deeds  introduced  in  evidence,  although  following 
the  course  and  distance  in  said  grant  and  deeds  may  not  take  the 
surveyor  to  the  points  where  such  timbers  were  located.*^ 

§  1155.     Control  of  call  for  artificial  marks 

You  are  instructed  that,  in  locating  lands  covered  by  a  deed- 
where  there  are  no  natural  boundaries,  such  as  a  creek,  a  river, 
mounds,  etc.,  called  for  in  the  description  contained  in  the  deed, 
the  next  highest  rule  is  the  artificial  marks  made  or  adopted  by  the 
surveyor  who  ran  the  line  at  the  time  the  deed  was  executed,  and 
not  any  older  marks  which  may  be  shown  to  exist  on  a  different 
line.*5 

41  .Tackson   v.   Graham    (Civ.   App.)  4*  Billups   v.    Woolridge,   91    S.    E. 

205  S.  W.  755.  10S2,   SO  W.    Va.    13. 

■12  Bovdston  V.   Sumpter,  14   S.   W.  45  Connor  v.  Johnson,  37  S.  E.  240,. 

996.  78  Tex.  402.  59  S.  C.  115. 

43  Rensens  v.  Lawson,  21  S.  E.  347, 
91  Va.  226. 
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§  1156.     Control  of  call  for  road  over  courses  and  distances 

You  are  instructed  that,  if  you  find  that  in  the  deed  from 


to  the   intention   of  both   the   parties   to   the   deed,   in   the 

light  of  all  the  evidence,  was  to  make  the  road  refei-red  to  in  said 
deed  the  boundary  between  the  land  granted  and  that  portion  re- 
served, and  that  such  intent  can  only  be  gratified  by  adopting  the 
center  of  the  road  then  existing,  where  the  same  does  not  conform 
to  the  courses  and  distances  set  out  in  the  deed,  then  the  jury 
can  disregard  the  courses  and  distances  where  the  same  do  not 
conform  to  the  center  of  the  road  and  determine  the  boundaries  of 
the  grant  by  the  center  line  of  the  road.*^ 

§  1157.     When  call  for  course  and  distance  controls  call  for  nat- 
ural or  artificial  objects 
§   1157(1).     North  Carolina 

The  court  instructs  the  jury  that  if  the  jury  shall  find  from  the 
evidence  that  the  grantee  at  the  time  of  taking  out  the  grant  did 

not  know  where  the  line  was,  and  there  was  no  general 

reputation  at  the  time  of  its  location,  the  call  for  such  line  would 
not  displace  course  and  distance,  although  it  can  now  be  ascertain- 
ed mathematically,  because  it  does  not  furnish  as  probable  and  ra- 
tional evidence  as  course  and  distance ;  it  would  be  appealing  from 
evidence,  certain  to  a  common  intent,  to  a  thing  altogether  un- 
known to  the  parties  at  the  time.'*'' 

The  court  instructs  the  jury  that,  if  the  jury  shall  find  from  the 
evidence  that  at  the  time  of  making  the   survey  and  taking  out 

the   grant,   the   location   of  the  • line  was  unknown   to   the 

grantee,  and  there  was  no  general  reputation  of  such  location,  al- 
though the  grantee  may  have  known  that had  land  some- 
where in  that  direction,  and  may  have  supposed  the  line  of  the 

same  to  be  at  the  end  of poles  from  the  black  pine,  whereas, 

as  has  been  since  ascertained,  it  is  poles  to  's  line, 

then  the  court  charges  you  that  the  course  and  distance  is  more 

certain  than  the  call  for  's  line,  and  the  termination  of  the 

first  line  would  be  at  the  end  of  poles  marked  "Chestnut 

Oak"  on  the  map.** 

You  are  instructed  that,  the  first  call  in  defendants'  grant  being 

N.  35°  W. poles  to  stake  in  's  line,  and  the  distance 

from   the  point  of  beginning  being  nearly  three  times  as  far,  or 

poles,    and    the    testimony    of    being    that    at    the 

time  of  the  survey  no  line  was  actually  run,  except  for  the  distance 

4«  Whitridge  v.  Mayor,  Etc.,  of  City  4  8  Wilson    Lumber    Co.    v.    Hutton, 

of  Baltimore,  63  A.  SOS,  103  Md.  412.       68  S.  E.  2,  152  N,  C.  537. 

4'  Wilson  Lumber  Co.  v.  Huttou,  68 
S.  E.  2,  152  N.  G.  537. 
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of  a  few  poles,  and  that  he  did  not  know  where  's  line  was, 

this  call  is  too  vague  and  uncertain  to  vary  the  distance  called  for  in 

the  grant,  and  the  first  line   should  terminate   where  the 

poles  give  out.'*" 

The  court  instructs  the  jury  that,  the  second  call  in  defendants' 

grant  being  west poles  to  a  stake  in 's  line,  and 's 

line  being  unknown  at  the  time,  and  it  being  necessary,  in  order  to 

reach  any  line  of  's  from  a  point  where  defendants  claim 

their  first  line  should  run,  to  change  this  course  and  distance  from 
due  W.  to  S.  35°  W.,  or  almost  run  at  right  angles,  and  to  run 

poles  instead  of  poles,  or  nearly  four  times  as  far, 

and  so  doing  to  cross  the  lines  of  older  grants  twice,  this  call  is 
too  vague  and  uncertain  to  vary  the  course  and  distance  called  for  in 
defendants'  grant,  and  that  defendants'  second  line  should  run 
poles  W.  as  called  for  in  the  grant.^" 

The  court  instructs  the  jury  that,  the  third  call  in  defendants' 

grant  being  S.  35°  E.  poles  to  stake  in  his  own  line,  and  it 

being  necessary,  in  order  to  reach  the  nearest  point  in  his  own  line, 

to  run  poles  instead  of  poles,  or  more  than  three 

times   as   far,   and   in   so   doing   again   cross   the   line   of  an   older 

tract,  providing  the  line  is  run  from  a  point  in  's  line  where 

defendants  claim  their  second  line  terminates,  this  call  is  too  vague 
and  uncertain,  to  vary  the  course  and  distance  called  for  in  the  de- 
fendants' grant,  and  the  defendants'  third  line  should  run  S.  35°  H. 

poles  as  called  for  in  the  grant  from  a  point poles  W. 

of  the  point  marked  "Chestnut  Oak"  on  the  map.*'^ 

The  court  instructs  the  jury  that,  to  vary  the  course  and  dis- 
tance as  called  for  in  defendants'  grant,  so  as  to  increase  the  dis- 
tance of  the  first  line  from  poles  to poles,  to  change 

the  course  of  the  second  line  from  due  west  to  S.  28°  W.,  or  nearly 
turn  at  right  angles,  and  to  increase  the  distance  of  said  line  from 

poles  to  poles,  or  nearly  four  times  as  far,  to  in- 
crease  the   distance   of   the   third   line   from    100   poles   to  

poles,  with  the  result  that  the  lineal  measurement  of  defendants* 

fourth   line,   or   southern   boundary   thereof,   is   practically   

poles  instead  of poles,  said  southern  boundary  being  chang- 
ed from  a  line  poles  long  running  due  east  to  an  irregular 

line,  and  with  the  further  result  that  the  quantity  of  land  embraced 
in    defendants'    grant    would   be    increased    from    acres    to 

acres,  or  practically  fourteen  times  the  amount  called  for 

4  0  Wilson  Lumber  Co.  v.  Hutton,  68 "  si  Wilson  Lumhpr  Co.  v.  Hutton,  GS 
S.  E.  2.  152  X.   C.  537.  S.    E.   2,   152   X.   C.   537. 

so  Wilson  Lumber  Co.  v.  lluttou,  GS 
S.  E.  2,  152  N.  C.  537. 
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in  the  grant,  is  so  great  a  variation  from  course  and  distance  as 
to  shock  probability,  to  sacrifice  the  certain  for  the  uncertain;  and 
the  jury  are  instructed  that  the  boundaries  of  defendants'  grant  are 
to  be  located  with  reference  to  the  courses  and  distances  named 
therein, ^^ 

§  1157(2).    Texas 

On  the  question  of  the  relative  importance  and  dignity  of  calls 
mentioned  in  the  court's  main  charge  above  given  you,  I  give  you 
the  following  additional  charge  on  this  issue,  which  you  will  con- 
sider in  connection  with  the  main  charge :  If  you  believe  from  the 
facts  and  circumstances  in  this  case  that  the  true  location  of  the 
ease  boundary  line  of  the  one-league county  survey,  as  orig- 
inally run  or  established,  can  be  more  certainly  found  or  its  locality 
determined  by  running  the  courses  and  distances  called  for  in  the 
field  notes  from  such  corner  or  corners,  if  any,  as  are  established 
on  the  ground,  if  any,  than  by  observing  the  calls  for  natural  or 
artificial  objects,  if  any,  then,  if  you  so  believe,  it  will  be  your  duty 
to  locate  the  said  east  boundary  line  by  observing  calls  for  course 
and  distance,  if  any,  rather  than  observing  calls,  if  any,  for  natural 
or  artificial  objects.^^ 

§  1158.     Subordination  of  call  for  quantity  to  other  elements 
§   1158(1).     North  Carolina 

You  are  instructed  that,  in  doubtful  cases,  quantity  may  have 
weight  over  circumstances  in  aid  of  the  description,  and  in  some 
cases  may  have  a  controlling  effect.^* 

§   1158(2).    South  Carolina 

You  are  instructed  that  lines  actually  surveyed  and  marked  and 
capable  of  identification  will,  according  to  well-settled  principles  of 
law,  control  calls  for'  courses  and  distances  in  the  determination 
and  location  of  a  boundary ;  likewise  the  call  for  quantity  or  a  cer- 
tain number  of  acres  must  yield  to  marked  lines.^^ 

You  are  instructed  that  a  statement  of  the  quantity  of  land  sup- 
posed to  be  conveyed  and  inserted  in  a  deed  by  way  of  description 
must  yield  to  natural  or  permanent  objects  called  for  in  the  con- 
veyance.^ 

§  1158(3).    Texas 

The  jury  are  instructed  that,  if  there  is  any  excess  in  quantity 
of  land  in  the survey  such  excess  is  not  to  be  considered  by 

52  Wilson  Lumber  Co.  v.  Hutton,  68  es  Holden  v.  Cantrell,  84  S.  E.  826, 
S.  E.  2,  152  N.  C.  537.  100  S.  C.  265. 

53  Runkle  V.  Smith,  133  S.  W.  745,  5«  Holden  v.  Cantrell,  84  S.  E.  826, 
€3   Tex.    Civ.   App.   549.  100  S.  C.  265. 

5*  Wilson  Lumber  Co.  v.  Hutton,  68 
S.  E,  2,  152  N.  C.  537. 
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the  jury  whether  the  same  be  great  or  small  unless  it  enables  or 
assists  you  to  determine  the  true  location  of  the  south  boundary 
line  of  the survey.  You  are  required  to  find  the  true  loca- 
tion of  the  line  of  the  survey  as  originally  lun  and  located 

on  the  ground  retracing  the  footsteps  of  the  original  surveyoj,  and 
it  does  not  matter  whether  a  greater  or  less  quantity  of  land  than 
that  called  for  in  the  grant  be  included  within  the  lines  as  original- 
ly run." 

B.     Establishment  by  Acts  of  Parties 

§  1159.     Establishment  by  agreement — Essentials  of  agreement 
§  1 159(1).    Missouri 

The  court  instructs  the  jury  that,  if  they  believe  and  find  from 

the  evidence  that  one  and  one  were  the  adjoining 

owners  of  the  lands  in  dispute  in  this  case  about  the  year  

or ,  and  that  they  about  that  time  procured to  run  a 

line  between  said  adjoining  tracts  of  land  for  the  purpose  of  erect- 
ing a  fence  for  their  convenience  between  their  said  tracts  of  land, 

and  that  on  said line  a  rail  fence  was  erected  then  the  line 

marked  by  the  rail  fence  will  not  be  regarded  by  the  jury  as  es- 
tablishing an  agreed  boundary  line  between  their  said   tracts  of 

land,  unless  you  further  find  from  the  evidence  that  said  

and agreed  that  said  line  marked  by  said  rail  fence  should 

be  thereafter  the  boundary  line  between  their  land,  and  that  each 
of  them  thereafter  claimed  to  own  to  the  said  line  marked  by  the 
saic  rail  fence  and  no  farther.^* 

You  are  instructed  that,  before  you  can  find  for  defendant  on 
the  issue  that  the  survey  in  the  lane  now  dividing  plaintiff's  and 
defendant's  field  has  been  agreed  upon  as  the  division  or  boundary 
line  between  the  southeast  quarter  of  the  southeast  quarter  of 
section  and  the  northeast  quarter  of  the  northeast  quar- 
ter of  section  you  must  be  satisfied  from  the  evidence  that 

there  was  a  mutual  agreement  between  the  owners  of  the  land  to 

that  effect.     The  facts  that  ,  the  former  owner  in  section 

,  erected  the  south  line  of  fence  along  the  lane,  and  culti- 
vated the  lands  on  the  south  side  of  such  lane,  will  not  of  them- 
selves alone  be  sufficient  to  prove  such  consent  and  agreement. 
You  are  further  instructed  that,  in  determining  whether  the  land 
which  divides  the  plaintift"'s  and  defendant's  property  has  or  has 
not  been   agreed   upon   between   the   former   owners   of   adjacent 

5  7  Branch    v.    Simous    (Civ.    App.)  ss  Hilgedick  v.  Gruebbel,  151  S.  W. 

48  S.  W.  40.  731,   246   Mo.    140. 
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property  as  the  division  or  boundary  line,  it  is  proper  that  vou 
take  into  consideration  the  long  acquiescence  of  adjoining  owners 
in  such  line  of  division.^* 

§   1159(2).     Texas 

You  are  charged  that,  in  order  to  constitute  an  agreed  boundary 
line  between  the  owners  of  adjacent  lands,  the  minds  of  both  par- 
ties must  meet  as  to  the  agreement,  and  in  this  case,  if  you  believe 

from    a   preponderance    of   the    evidence    that   and   > 

agreed  that  they  would  accept  the  line  when  they  built  the  fence 

in  the  year ,  as  a  permanent  boundary  between  the  surveys 

Nos.  and  : ,  then  you  will  find  for  the  plaintiff.     But 

if  you  find  that  said  parties  did  not  agree  that  said  line  upon  which 
said  fence  was  built  was  to  be  the  permanent  boundary  line  be- 
tween said  surveys,  or  that  said  fence  was  agreed  to  be  built  and 
maintained  only  until  the  true  boundary  line  was  discovered,  then 
you  will  find  for  the  defendant.  And  in  this  connection  you  are 
charged  that  the  minds  of  both  parties  to  a  contract  must  meet  and 
agree  to   the   terms   of  the   alleged   contract.      Therefore   you   are 

charged  that  both and must  have  agreed  to  establish 

a  boundary  line  permanent  in  its  nature,  before  plaintiff  can  re- 
cover in  this  case.®* 

The  court  instructs  the  jury  that,  by  virtue  of  the  agreement  be- 
tween the  parties  to  this  suit,  there  is  but  one  issue  for  your  deter- 
mination, and  ttiat  is :    Did and ,  while  the  owners  of 

section   and    section   respectively,   agree    upon    the 

boundary  line  between  said  surveys,  as  alleged  in  plaintiff's  peti- 
tion?    If  you  find  from  the  evidence  that  while  the  said  

was  the  owner  and  in  possession  of   survey  and  the  said 

was  the  owner  and  in  possession  of  section that  they 

agreed  upon  a  boundary  line  between  said  surveys  as  alleged  in 
plaintiff's  petition,  and  you  further  find  that,  in  pursuance  of  such 
agreement,  if  any  vou  find  was  made,  they  erected  and  maintained 
their  fence  thereon,  and  that  the  fence  was  on  said  line,  and  the 
plaintiff  or  those  under  whom  he  claims  were  in  possession  of  the 
lands  on  the  east  side  thereof  at  the  time  defendant  bought  his 
land,  then  you  will  find  for  the  plaintiff.  To  constitute  an  agree- 
ment, the  minds  of  the  parties  must  meet  and  there  must  be  a  mu- 
tual understanding.  If  you  find  from  the  evidence  that,  in  con- 
structing the  fence  between  their  respective  possessions,  the  said 
or did  not  intend  thereby  to  fix  or  locate  the  bound- 
ary line  between  them,  or  that  said  fence  was  built  for  temporary 

09  Coleman  v.  Drane,  22  S.  W.  801,  "o  Talley  v.  Bailey  (Civ.  App.)  ISl 

116  Mo.  387.  S.  W.  230. 
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purposes,  or  until  the  true  line  could  be  ascertained,  then  I  charge 
you  that  you  should  find  for  the  defendant.®"- 

§  1160.     Effect   of   agreement 
§   i  160(1).    Arkansas 

You  are  further  instructed  that  where  there  is  doubt  or  uncer- 
tainty or  a  dispute  as  to  the  true  location  of  a  boundary  line,  the 
parties  may,  by  parol,  fix  a  line  which  will  at  least,  when  followed 
by  possession  with  reference  to  the  boundary  so  fixed,  be  con- 
clusive upon  them,  although  the  possession  is  not  for  the  full  stat- 
utory period ;  and,  if  you  believe  from  the  evidence  in  this  case 
that  the  true  location  of  the  line  between  plaintiff  and  defendant 
w'as  in  doubt  or  uncertainty,  and  that  the  parties  agreed  upon  a 
line  between  them,  and  in  furtherance  thereof  put  a  joint  fence 
thereon,  and  that  the  parties  took  possession  of  the  land  and  cul- 
tivated same  up  to  the  fence  so  constructed,  then  you  are  in- 
structed the  line  so  fixed  is  conclusive  upon  the  parties,  whether 
right  or  wrong,  although  the  possession  of  the  land  after  agree- 
ment is  not  for  the  full  statutory  period  of  seven  years.®* 

§   1160(2).     Georgia 

The  court  instructs  you  that  there  is  another  principle  of  law 
which  is  not  to  be  confused  with  the  principle  just  submitted  to 
you ;  that  is,  where  the  boundary  line  between  coterminous  pro- 
prietors adjoining  landowners  is  unascertained,  unsettled,  and  not 
agreed  to  between  the  parties  and  is  disputed,  and  the  parties  get 
together  by  agreement,  settle  the  dispute  by  establishing  fences 
or  marking  trees  or  the  like,  and  then  follow  up  such  agreement 
by  each  possessing  the  land  up  to  the  line,  such  agreement  oper- 
ates to  settle  and  establish  the  line  and  make  it  the  boundary  line 
between  the  parties  in  such  case.  And  the  court  instructs  you  that 
if  you  believe  from  the  evidence  that  the  parties  to  this  cause,  or 
their  predecessors  in  title,  or  either  of  them,  have  in  this  manner 
with  adjoining  landowners  settled  upon  and  established  the  bound- 
ary between  the  property  in  controversy  in  the  case,  such  acts 
would  operate  to  control  you  in  the  determination  of  this  issue. ®^ 

§  1160(3).    Illinois 

,The  jury  are  instructed  that  it  is  perfectly  competent  for  par- 
ties owning  adjoining  tracts  of  land  to  settle,  by  agreement,  where 
the  division  line  shall  be ;  and  if  the  jury  shall  believe,  from  the 
evidence  that  the  plaintiff  and  defendant  owned  adjoining  tracts 

eiTalley  v.  Bailey  (Civ.  App.)  181  63  shiver  v.  Hill,  97  S.  E.  676,  14S 

S.  W.  230.  Ga.  616. 

6  2  Turquett   v.    McAIurrain,    161   S. 
W.  175,  110  Ark.  197. 
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of  land,  and  any  question  or  dispute  had  arisen  as  to  where  the 
line  now  in  controversy  was,  and  the  plaintiff  and  defendant  agreed 
upon  the  line  and  established  it,  as  between  themselves,  then,  in 
that  case,  it  is  wholly  immaterial  where  a  survey  would  put  the 
line.  Each  party  is  bound  by  his  agreement,  and  in  determining 
whether  there  was  such  agreement  and  fixing  of  the  line  it  is  com- 
petent for  the  jury  to  take  into  consideration  acts  and  statements 
of  the  parties  at  the  time,  the  acts  done  by  each,  and  the  fixing 
and  adjustment  of  fences  and  improvements  by  them,  under  such 
agreement,  if  any  are  proven.®* 

§   1160(4).     Kentucky 

The  jury  are  instructed  that  the  line is  the  true  division 

line  between  the  two  patents  according  to  their  respective  calls, 
and  that  you  must  find  for  the  plaintiff  unless  you  believe  from 
thf;  evidence  that  the  respective  owners,  being  in  doubt  as  to  where 

the  true  line  was  situated,  established  it  by  agreement  at  , 

and  that  and  his  vendor  occupied  the  disputed  territory 

continuously,  openly  and  notoriously  claiming  it  as  their  own  up 
to  a  well  defined  and  marked  boundary,  in  such  a  way  as  to  give 

notice  of  their  adverse  holding,  for  years  next  before  the 

institution  of  this  action,  in  which  event  you  will  find  for  the  de- 
fendant.®^ 

§   1 160(5).    South  Carolina 

You  are  instructed  that,  if  the  boundary  between  contiguous 
lands  is  uncertain,  the  owners  of  the  adjoining  tracts  may  agree 
upon  a  certain  line  as  a  boundary,  and  such  boundary  is  binding 
upon  them  and  their  successors  in  title,  especially  so  when  it  is 
followed  up  by  actual  occupation.®® 

You  are  instructed  that,  where  parties  by  mutual  agreement  and 
for  that  express  purpose  meet  and  fix  a  boundary  line  and  there- 
after acquiesce  in  the  line,  such  line  will  be  considered  the  true 
line  between  them,  where  there  is  no  fraud  or  misrepresentation.®' 

§   1160(6).    Texas 

The  court  instructs  the  jury  that,  if  you  find  that  a  valid  agree- 
ment was  made  between  the  said and as  hereinabove 

charged,  and  that  such  agreement  was  acted  upon  by  the  mutual 
construction  of  a  fence  on  the  line  agreed  upon,  and  that  said  fence 
was  being  maintained  on  the  line  at  the  time  the  defendant  bought 
his  land,  then  I  charge  you  that  said  fence  line,  if  any,  was  notice 
to  the  said  defendant  of  all  rights  claimed  by  the  plaintiff  and 

6-1  Cutler  V.  Callison.  72  111.  113.  eo  Holden  v.  Cantrell,  84  S.  E.  826, 

6  5  Berrv  v.  Evaus,  89  S.  W.  12,  28      100  S.  C.  2G5. 
Ky.  Law  Rep.  22.  "^  Holden  v.  Cantrell,  84  S.  E.  826, 

100  S.  C.  265. 
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those  under  whom  he  claims  on  the  east  side  thereof,  and  that  it 
is  not  necessary  for  the  plaintiff  to  show  further  notice.  I  further 
charge  you  that,  if  you  find  an  agreement  was  made  between  the 

said  and  as  charged  in  the  first  paragraph  hereof. 

such  agreement  would  be  binding  upon  them  and  their  assigns 
whether  the  line  agreed  upon  between  them,  if  any,  was  correct 
or  not,  and  the  true  location  of  the  correct  line  would  not  be  ma- 
terial.<^ 

§  1161.     Establishment  by  acquiescence 
§  1161(1).    Alabama 

The  court  charges  the  jury  that  if  they  believe  from  the  evidence 
that  the  boundary  line  in  question  was  in  dispute,  and  that  the  ad- 
joining owners  caused  said  line  to  be  established,  and  that  they 
acquiesced  in  said  line,  then  the  plaintiff  would  be  deemed  to  be 
the  owner  of  all  lands  north  of  the  line  so  established,  lying  in  sec- 
tion   ,  township  ,  range  west.^^ 

§   1161(2).     Illinois 

The  court  instructs  the  jury  that,  even  if  the  jury  believe,  from 
the  evidence,  that  F.  never  expressly  agreed  to  the  line  upon  which 
the  defendant  built  his  fence,  yet  if  they  further  believe  that  the 
defendant  insisted  on  said  line  being  ascertained  by  survey  before 

he  accepted  a  deed  for  the  part  of  lot which  he  then  bought, 

and  that  a  survey  was  made  for  that  purpose  and  the  line  estab- 
lished where  he  built  his  fence  in  the  spring  of  ,  and  that 

the  said  F.  with  knowledge  of  said  survey  and  the  purpose  of  mak- 
ing it,  without  protest  or  resistance  permitted  the  defendant  to 
build  his  fence  on  the  line  of  said  survey,  and  afterwards  built  and 
maintained  his  part  of  said  partition  fence  on   said  line,  and,  as 

long  as  he  owned  said  lot  ,  acquiesced  in  the  claim  of  the 

defendant  that  said  fence  was  on  the  true  line  between  said  lots, 
and  that  the  defendant  had  possession  of  the  strip  of  land  in  con- 
troversy when  the  said  F.  conveyed  to  the  plaintiff,  these  facts 
are  proper  to  be  considered  by  the  jury  in  determining  whether 
there  was  an  implied  agreement  or  not.''® 

§   1161(3).    Michigan 

1  charge  you  that  the  United  States  government  in  its  original 
survey  fixed  section  corners  and  quarter  posts.  The  division  of 
the  section  was  afterwards  done  by  surveyors  and  points  estab- 
lished thereon  from  the  original  corners  and  quarter  posts  there- 

6  8  Talley  v.  Bailey  (Civ.  App.)  181  -o  Clayton  v.  Feig,  54  N.  E.  149,  179 

S.  W.  230.  111.  534. 

6  9  Cooper  V.  Slaughter,  57  So.  477, 
175  Ala.  211. 
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on,  and  if  the  government  survey's  had  all  been  accurate  and  in 
accordance  with  the  rules  laid  down  for  the  guidance  of  the  sur- 
veyor there  would  commonly  be  no  difficulty  in  locating  the  gov- 
ernment subdivisions  with  reasonable  certainty  even  if  the  monu- 
ments had  disappeared.  But  government  surveyors  were  not  al- 
ways accurate  in  their  work,  and  monuments  do  sometimes  disap- 
pear, and  a  fence  of  long  standing  erected  upon  what  the  parties 
have  called  the  true  line  and  up  to  which  they  have  improved  and 
cultivated  is  better  evidence  of  the  true  line  than  a  survey  made 
after  the  monuments  had  disappeared.'^ 

I  further  charge  you  that  it  is  the  claim  of  the  defendant  that 
this  so-called  "true  quarter  line"  was  marked  by  an  old  fence  sub- 
stantially along  such  true  quarter  line,  and  that  such  fence  consti- 
tuted a  boundary  line  between  the  lands  of  adjacent  owners  for 
more  than  years.  Now  if  you  find  from  a  fair  preponder- 
ance of  the  testimony  that  such  old  fence  did  exist  and  was  ac- 
quiesced in  as  a  boundary  line,  then  the  plaintiff  cannot  recover, 
and  your  verdict  would  be  for  the  defendant. ~~ 

I  further  charge  you  that  in  determining  the  true  boundary  line 
between  the  parties  to  this  suit,  you  may  consider  the  testimony 
with  respect  to  any  old  fences  between  the  disputed  strip  of  land, 

and  if  you  find  from  the  testimony  that  an  old  fence  for  

years  continuously  or  more  ran  along  the  north  edge  of  the  wood 
lot  in  dispute,  and  that  such  fence  constituted  the  boundary  line 
between  the  disputed  strip  of  land  adjoining  to  the  north  and  was 
acquiesced  in  as  such  boundary  line  by  such  owners,  then  it  will 
be  your  duty  to  return  a  verdict  for  the  defendant  regardless  of 
whether  such  line  actually  constituted  the  east  and  west  quarter 
line  of  sections and ,  as  run  by  the  surveyor,  or  not.'^ 

I  further  charge  you  that  long  acquiescence  in  a  supposed 
boundary  line  extending  for  a  period  of  years  or  more  be- 
tween adjoining  landowners,  should  be  considered  as  such  an 
agreement  upon  such  lines  as  to  be  conclusive,  even  if  originally 
located  erroneously,  and  if  you  should  find  that  the  north  line  of 
the  wood  lot,  so-called,  has  been  acquiesced  in  for  a  period  of 

years  or  more  by  the  owners  of  the  lands  adjoining  on  the 

north  and  south  as  the  boundary  between  said  lands,  then  you 
must  find  that  such  line  is  the  true  boundary  between  the  parties 
to  this  suit,  and  in  that  event  your  verdict  must  be  for  the  de- 
fendant.'* 

71  Wilcox  V.  Jenison,  164  N.  W.  484.  73  Wilcox  v.  Jenison.  164  N.  W.  484, 

198  Mich.  182.  198  Mich.  182. 

7  2  Wilcox  V.  Jenisou,  164  N.  W.  4^4,  "*  Wilcox  v.  Jenison,  164  N.  W.  484, 

198  Mich.  182.  198  Mich.  182. 
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I  further  charge  you  that  long  acquiescence  in  and  recognition 
of  a  boundary  line  between  adjoining  owners  of  land   extending 

over  a  period  of  years  or  more  is  sufficient  to  support  a 

claim  that  said  line  is  the  true  boundary  between  such  owners,  and 
such  line  should  not  be  disturbed  or  upset  by  any  surveys  based 
on  alleged  original  monuments  or  courses  of  direction.'^ 

§  1162.     Agreement  for  survey  of  boundary 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 

that  the  defendant made  an  agreement  with  the  plaintiff  to 

have  the  line  dividing  the  northern  portion  of  section  and 

the   southern   portion   of   section  ,   township   ,   range 

west,  ascertained  by  a  survey,  the  jury  may  look  to  such  an 

agreement,  in  connection  with  all  the  other  evidence,  in  determin- 
ing whether  the  possession  of  the  defendants  has  been  adverse  or 
not.'^ 

C.     Evidence 

§  1163.     Presumptions  and  burden  of  proof 
§   1163(1).     Michigan 

I  charge  you  that  the  United  States  statute  requires  that  the 
government  surveyors — that  is,  men  surveying  government  lands 
— set  the  quarter  section  posts  at  equi-distance  from  the  north  and 
south  lines  of  the  sections,  and  that  the  quarter  section  lines  shall 
run  through  the  middle  line  of  the  said  sections ;  and  it  is  the  duty 
of  the  government  surveyor  to  make  his  survey  and  set  the  quarter 
section  posts  in  this  manner,  and  he  is  presumed  to  have  done  his 
duty  and  to  have  placed  these  lines  and  posts  as  the  law  requires 
him  to  do.'" 

You  are  instructed  that  the  burden  therefore  is  upon  the  party 
who  claims  the  government  surveyor  made  a  mistake  in  his  survey 
to  show  that  the  government  surveyor  did  commit  the  blunder  as 
claimed  and  failed  to  do  his  duty,  and  unless  the  defendant  has 
shown  that  the  government  surveyor  did  make  a  mistake,  and  that 

the line  i.s  incorrect,  then  on  this  branch  of  the  case,  you  must 

find  for  the  plaintiff.'^ 

The  court  instructs  the  jury  that  the  burden  of  proof  is  on  the 
plaintiff  to  establish  her  claim  by  a  fair  preponderance  of  the  evi- 
dence;  unless  the  plaintiff  has  so  established  her  claim  by  a  fair 
preponderance  of  the  evidence,  your  verdict  would  be  for  the  de- 
fendant.   There  is  an  exception  to  this  rule,  to  wit:     If  she  has  es- 

-^  Wilcox  V.  Jenison,  164  N.  W.  484,  7- wilcox    v.    Jenison,    164    X.    W. 

198  Mich.  182.  4S4.  198  Mich.  182. 

■'■  Cooper  V.  Slaughter,  57  So.  477,  "«  Wilcox  v.  Jenison,  164  N.  W.  484, 

175  Ala.  211.  198  Mich.  182. 
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tablished  by  a  fair  preponderance  of  the  evidence  that  the  


survey  is  in  fact  the  original  government  survey  line,  then  the 
burden  is  upon  the  defendant  to  show  that  the  boundary  line  be- 
tween these  parties  ought  to  be  elsewhere.  Now  that  will  require  a 
little  explanation  to  make  it  consistent  and  harmonious.  I  have  said 
to  you  that  the  presumption  was  in  favor  of  the  government  surveys 
always,  but  that  presumption  may  be  overcome  by  evidence.  The 
presumption  also  is  that  the  government  surveyors  do  their  duty 
and  make  no  mistakes,  and  that  the  center  line  will  be  in  the  actual 
center  of  the  section,  that  is,  the  quarter  line  will  be,  but  that  pre- 
sumption also  can  be  overcome.'^ 

§  1163(2).    Texas 

The  court  instructs  the  jury  that  the  burden  of  proof  is  upon  the 
plaintiffs  to  establish  the  affirmative  of  questions  Nos.  1  and  2  by 
the  preponderance  of  evidence,  and  you  are  further  instructed  that 
the  burden  of  proof  is  upon  the  plaintiffs  to  establish  the.  fact  that 
the  original  surveyors,  in  fixing  the  southeast  corner  of  the  M. 
survey  and  the  southwest  corner  of  the  E.  survey,  placed  said  cor- 
ner on  the  N.  bank  of  what  plaintiffs  claim  is  the  abandoned  por- 
tion of  the  river.*® 

§   1 163(3).     Virginia 

The  court  instructs  the  jury  that  the  burden  in  this  case  is  upon 
the  plaintiff  to  prove  to  the  satisfaction  of  the  jury  that  he  had 
a  complete  legal  title  to  the  premises  claimed  by  him,  and  the  right 
to  the  possession  thereof  at  the  institution  of  this  suit,  before  he 
can  recover,  and  that  he  must  recover,  if  at  all,  on  the  strength  of 
his  own  title,  and  cannot  rely  on  any  weakness  of  the  title  of  the 
defendant,  and  that  in  order  to  recover  he  must  prove  affirmatively 
that  he  is  entitled  to  the  premises,  and  that  the  defendant  is  not 
entitled,  before  recovery  can  be  had.*^ 

§  1164.  Presumption  of  correctness  of  field  notes  showing  course 
and  distance 
The  jury  are  instructed  that  the  public  lands  shall  be  divided  by 
north  and  south  lines  run  according  to  the  true  meridian,  and  by 
others  crossing  them  at  right  angles,  so  as  to  form  townships  of 
six  miles  square,  unless  where  the  lines  of  an  Indian  reservation, 
or  of  tracts  of  land  heretofore  surveyed  or  patented,  or  the  courses 
of  navigable  rivers,  may  render  this  impracticable ;  and  in  that  case 
this  rule  must  be  departed  from  no  further  than  such  particular  cir- 

7  9  Wilcox  V.  Jenison,  164  N.  W.  484,  si  Bradsliaw   v.   Booth,    105    S.    E. 

198  Mich.  182.  555. 

■^0  Producers'  Oil  Co.  v.  State  (Civ. 
App.)  213  S.  W.  349. 
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cumstances  require.  Therefore,  when  a  government  surveyor,  in 
the  field  notes  returned  by  him  to  the  government,  shows  that  such 
section  and  quarter  section  corners  are  established  on  such  straight 
lines  between  the  township  corners,  and  fixes  their  locations  by 
courses  and  distances,  these  field  notes  are  to  be  accepted  as  pre- 
sumptively correct,  and  can  only  be  overcome  by  a  preponderance 
of  evidence  that  such  surveyor  actually  established  such  corner 
monuments  at  points  other  than  those  indicated  by  the  government 
field  notes.  The  rule  that  fixed  monuments  shall  control  courses 
and  distances  only  prevails  when  the  boundaries  are  fixed  and 
known,  and  monuments  exist.  And  where  the  boundaries  are  not 
fixed  and  known,  and  the  location  of  the  monuments  themselves  is 
uncertain,  or  left  in  doubt  by  the  evidence,  then  courses  and  dis- 
tances as  shown  by  field  notes  and  maps  of  the  original  survey,  will 
be  considered  in  fixing  the  boundaries.*^ 

§  1 165.     Effect  of  original  government  survey  as  evidence 
§  1165(1).    Michigan 

I  charge  you  that  the  government  lands  are  required  by  the  Unit- 
ed States  government  to  be  surveyed  into  sections  one  mile  square. 
The  government  surveyors  are  required  in  making  such  surveys 
to  place  monuments  at  the  corners  of  the  sections  and  also  on  the 
four  sides  of  the  sections  halfway  between  the  corners.  These  lat- 
ter are  called  quarter  posts,  being  half  a  mile  from  the  north  and 
south  lines  of  the  section  and  dividing  it  into  quarter  sections  of 
equal  size.  The  lines  between  the  quarter  posts  are  not  run  by  the 
government  surveyors,  but  are  found  by  extending  a  straight 
line  from  one  quarter  post  to  that  on  the  opposite  side  of  the  section. 
I  further  charge  you  that  when  a  boundary  line  between  adjoining 
proprietors  is  disputed,  the  true  line  is  to  he  determined  in  accord- 
ance with  the  original  government  survey,  unless  fixed  by  agree- 
ment, acquiescence,  or  adverse  possession.  I  further  charge  you 
that  as  between  surveys  the  original  government  survey  must  con- 
trol, although  it  may  have  been  incorrect  at  the  time  it  was  made.** 

The  defendants  have  been  permitted  to  ofifer  in  evidence  some 
records  of  field  notes  and  plats  purported  to  be  made  by  Surveyors 

and  ,  but  I  say  to  you  that  unless  you  are  satisfied 

from  the  evidence  that  such  surveys  were  based  upon  the  original 
government  field  notes,  and  that  they  were  made  in  accordance 
with  the  monuments  as  called  for  in  the  original  government  sur- 
vey, or  the  original  government  field  notes,  then  I  charge  you  that 
such  survey  should  not  prevail  as  against  the survey,  pro- 

8  3  Pauley  v.  Brodnax,  lOS  P.  271,  si  Wilcox  v.  Jenison,  164  N.  W,  484, 

157  Cal.  386.  108  Mich.  182. 
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vided  you  find  the  latter  survey  was  made  in  accordance  with  and 
based  upon  the  field  notes  of  the  United  States  government  as  ofi:er- 
cd  in  evidence  by  the  plaintiff.*^ 

I  charge  you  that  it  is  a  well-settled  law  in  this  state  that  survey- 
ors making  surveys  after  the  original  government  survey  is  made 
cannot  make  monuments  of  their  own  which  shall  control  the  gov- 
ernment surveyors'  measure,  and  that  the  original  government  sur- 
vey must  always  control,  and  the  efifort  of  the  surveyor  should  be 
to  find,  if  possible,  where  the  lines  are  on  the  ground ;  the  origi- 
nal survey  must  control  as  between  the  surveys,  I  mean,  although 
it  may  have  been  incorrect  at  the  time  it  was  made.     If  you  find, 

therefore,  that  the  survey  was  based  upon  the  government 

survey  and  the  government  field  notes,  and  if  you  find  that  the  line 

located  by is  on  the  line  located  by  the  original  government 

survey,  then  3^ou  should  treat  the  line  as  established  by to 

be  the  true  line,  and  vour  verdict  should  be  for  the  plaintiff,  unless 
the  line  between  these  parties  has  been  settled  by  agreement,  ac- 
quiescence, or  adverse  possession.^'' 

§   1165(2).     Nebraska 

You  are  instructed  that  the  first  question  for  you  to  decide  in 
this  case  is  the  location  of  the  original  boundary  line,  established  by 
the  government  between  the  respective  tracts  of  land  between  the 
parties  to  this  litigation.*' 

§  1166.     Effect,  as  evidence,  of  surveys  of  county  surveyors         , 

I  instruct  you  that  the  record  of  the  survey  made  by as 

county  surveyor  of county  as  a  matter  of  law  constitutes  the 

prima  facie  evidence  of  the  correct  line  and  correct  corner  to  the 
land  in  dispute  so  far  as  it  appears  from  the  survey,  and  must  be 
taken  by  you  a.?  the  true  line  and  corner  to  the  land  in  controversy, 
unless  you  find  from  a  preponderance  of  the  evidence  in  this  case 
that  some  other  line  and  some  other  corner  is  the  true  line  and 
corner.** 

The  court  instructs  the  jury  that  the  records  of  former  county 
surveyors  form  the  same  prima  facie  evidence  as  would  that  of 
any  other  surveyor,  all  of  which  are  records  of  the  same  character.*" 

§  1167.     Effect  of  surveys  not  made  in  compliance  with  statute 

You  are  instructed  that  this  controversy  arises  over  the  location 
of  the  half  section  line  between  the  plaintiff  and  the   defendant, 

s 5  Wilcox    V.    .Tenison,    164    N.  W.  ss  Buffalo  Zinc  &  Copper  Co.  v.  Mc- 

484,  198  Mich.  182.  Carty,  1S9  S.  W.  355.  125  Ark.  582. 

s6  Wilcox    V.    Jenison,    164    N.  W.  sa  Buffalo  Zinc  &  Copper  Co.  v.  Mc- 

484,  198  Mich.  182.  Carty,  189  S.  W.  355,  125  Ark.  582. 

8  7  Stryker  v.   Meagher,  107  N.  W. 
792,  76  Neb.  610. 
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and  this  is  an  issue  of  fact  for  you  to  determine  in  this  case.    The 

records  of  the and surveys  have  been  admitted  in 

evidence  together  with  the  testimony  of  the  several  witnesses 
who  have  appeared  upon  the  stand  relative  to  muniments  of  ti- 
tle in  relation  thereto.  You  are  instructed  that  neither  one  of  the 
surveys  are  conclusive  or  binding-  upon  you,  but  you  may  take  them 
into  consideration,  together  with  all  the  other  evidence  in  the  case 
in   determining  where   said   half   section   line   should   be   located.®" 

§   1168.     Effect  of  declarations  of  predecessor  in  title 

You  are  instructed  that  the  opinion  or  supposition  or  verbal  dec- 
laration of as  to  where  his  true  corner  or  lines  were  cannot 

estop  those  claiming  under  him  from  claiming  to  the  true  bounda- 
ries of  the grant.  Yet  the  jury  may  consider  any  such  decla- 
ration as  evidence  tending  to  show  what  was  the  true  boundary  of 
that  patent.**^ 

§  1169.     Sufficiency  of  evidence 
!;   1169(1).     Illinois 

The  jury  are  instructed  that  while  the  owners  of  adjoining  tracts 
of  land  may,  by  parol  agreement,  settle  and  establish  permanently 
a  boundary  line  between  their  lands,  which,  when  followed  by  pos- 
session, will  be  binding  and  conclusive,  and  cannot  afterwards  be 
disputed,  such  agreement  must  be  proved  by  a  preponderance  of  the 
evidence,  and  the  agreement  must  be  such  as  to  operate  as  a  set- 
tlement of  what  was  unsettled.®^ 

§   1 169(2).     Michigan 

You  are  instructed  that  it  is  the  claim  of  the  plaintiff  that  the 
original   government   survey   marked   the   quarter   section    corners 

of  section and at  the  point  designated  as  the 

corner;  that  the  original  government  field  notes  call  for  a  birch 
tree  at  that  point.     It  is  the  claim  of  the  plaintiff  that  the  evidence 

of  the  birch  tree  was  found  and  seen  by  Surveyor  and  by 

,  the  chainman.     If  you  are  satisfied  by  a  fair  preponderance 

of  evidence  that  the  government  survey  called  for  a  birch  tree 
at  the  disputed  quarter  section  corner,  and  if  you  further  find  by  a 
fair  preponderance  of  the  evidence  that  there  had  been  a  birch  tree 
at  about  the  quarter  section  corner  as  claimed  by  the  plaintiff,  and 
that  the  said  birch  tree  was  a  monument  marked  under  the  original 
government  survey  as  the  quarter  section  corner,  then  1  charge  you 
you  have  the  right  to  consider  that  corner  indicated  by  a  birch  tree 

90  Jack  V.  Gerber.  132  P.  805,  3.5  72  S.  E.  112,  112  Va.  640;  Reusens  v. 
Okl.  700.  Lawson,  21  S.  E.  .317,  91  Va.  226. 

91  Whealton  &  Wisherd  v.  Doughty,  ^s  Henderson   v.   Dennis,  53   N.   E. 

65,  177  111.  547. 
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in  the  original  survey  as  the  true  quarter  section  line  between  sec- 
tions   and ,  and  in  that  event  your  verdict  should  be  for 

the  plaintiff,  unless  it  is  settled  by  the  other  proposition  in  this 
case.^* 

§   1169(3).     South  Carolina 

You  are  instructed  that  a  preponderance  of  the  evidence  is  all 
that  is  necessary  to  establish  a  boundary  line,  and  that  may  be  by 
either  direct  or  circumstantial  evidence.^^ 

§   l!69(4).     Virginia 

The  court  instructs  the  jury  that  the  plaintiff  cannot  recover  by 
showing  a  conflict  of  claims  between  himself  and  the  defendant,  but 
he  must  show  affirmatively  by  a  preponderance  of  the  evidence  that 
his  claim  to  the  premises,  is  positive,  valid,  and  complete,  as  the 
possession  of  the  defendant,  or  those  under  whom  he  claims,  of  the 
premises  claimed,  is  valid  against  every  one  except  a  plaintiff  prov- 
ing a  superior  title.^ 

§  1170.  Same — When  verdict  for  plaintiff  dependent  on  correct- 
ness of  measurements 
The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
such  original  government  monument,  commonly  known  as  the  ini- 
tial point,  can  be  definitely  ascertained,  then,  in  this  case,  you  will 
ascertain  from  the  evidence  as  to  whether  or  not  the  measurements 
as  testified  to  by  the  witnesses  for  the  plaintiff  are  correct,  and,  if 
you  so  find,  then  your  verdict  will  be  for  the  plaintiff.^' 

D.     Action  for  Penalty  for  Removing  Landmark 

§  1171.     What  is  landmark 

You  are  instructed  that  a  landmark  is  defined  to  be  "a  mark 
to  designate  the  boundary  of  land;  any  mark  or  fixed  object  by 
which  the  limits  of  a  farm,  a  town,  or  other  portion  of  territory  may 
be  known  and  preserved."  ®* 

§  1172.     Issues  involved. 

You  are  instructed  that  the  sole  question  for  your  determination 
is  whether  the  defendant  removed  a  landmark  to  the  wrong  or  in- 
jury of  the  plaintiff.  The  matter  of  boundary  lines  or  title  rights  to 
land  are  not  on  trial  before  you  in  this  case,  only  in  aiding  you  in 
determining  whether  the  post  was  a  landmark,  and  that  it  has  been 

94  Wilcox    V.    Jenison,    164    N.    W.  97  independent  Asphalt  Paving  Co. 

4S4,  198  Mich.  182.  v.  Hein,  131  P.  471,  73  Wash.  127. 

9s  Holden  v.  Cantrell,  84  S.  E.  826,  98  Collins  v.  Brittiugham   (Del.)  00 

1(X)  S.  C.  265.  A.   420,   5   Boyce,   89. 

9c  Bradshaw   v.    Booth,   105    S.    E. 
555. 
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removed.  You  want,  first,  to  ascertain  whether  the  post  or  object 
removed  was  a  landmark,  and  that  fact  being  established  it  is  for 
you  to  determine  whether  the  defendant  removed  the  landmark. 
Unless  you  are  satisfied  by  the  preponderance  of  the  evidence  that  a 
landmark  was  removed  and  that  it  was  removed  by  the  defendant, 
you  cannot  render  a  verdict  for  the  plaintiff.®^ 

§  1173.     Sufficiency  of  evidence 

You  are  instructed  that  in  civil  cases,  suits  between  individuals, 
the  proof  of  the  case  is  dependent  upon  the  preponderance  of  the 
evidence,  which  means  the  greater  weight  of  the  evidence,  so  when 
you  take  this  case  to  your  room  you  are  to  weigh  and  consider  the 
evidence  as  it  has  been  adduced  from  the  stand,  and  you  are  to  give 
the  verdict  to  that  side  which  has  produced  the  stronger  evidence, 
the  preponderating  testimony. ^'^ 

0  9  Collins  V.  Brittingham  (Del.)  90  loo  Collins  v.  Brittingham  (Del.)  90 

A.  420,  5  Boyce,  89.  A.  420,  5  Boyce,  89. 
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A.     In  Gcn^erai* 

§  1174.     Elements  of  cause  of  action 
§   1174(1).    Michigan 

You  are  instructed  that,  in  order  to  entitle  the  plaintiff  to  a 
verdict  in  this  case,  she  must  satisfy  you  by  a  preponderance  of 
evidence,  first,  that  a  contract  or  engagement  of  marriage  was  made 
and  entered  into  by  herself  and  the  defendant,  and  that  the  de- 
fendant broke  off  that  engagement,  and  refused  to  carry  out  the 
contract,  without  just  cause.^ 

You  are  instructed  that  if  you  believe,  from  the  evidence,  that 
the  defendant  and  the  plaintiff  did  mutually  promise  and  agree 
to  marry,  and  that  such  promise  and  agreement  was  made  in  the 

spring  of ,   and  that  the  defendant  afterwards   refused   to 

carry  out  such  agreement  and  fulfill  his  promise,  without  the  con- 
sent and  against  the  will  of  the  said  plaintiff,  then  she  is  entitled 
to  recover.^ 

§   I  174(2).     Missouri 

You  are  instructed  that  if  the  jury  find  from  the  evidence  that 
on  or  about  the day  of ,  plaintiff  was  single  and  un- 
married, and  that  at  such  time  defendant  proposed  marriage  to 
plaintiff,  and  that  plaintiff  accepted  such  proposal,  no  definite  time 
having  been  fixed  for  such  marriage ;  that  thereafter  defendant 
failed  and  refused  to  marry  plaintiff,  abandoned  her,  and  declared 
to  her  that  he  did  not  intend  to  marry  her,  and  denied,  and  still 
denies,  that  he  made  such  proposal — then  you  shall  find  for  the 
plaintiff".^ 

§  1175.     Essentials  of  contract 
%  1175(1).    Michigan 

You  are  instructed  that  there  is  no  form  of  words  prescribed 
which  must  be  used  on  an  occasion  of  this  kind ;  but  in  this  case 
it  is  claimed  that  certain  things  were  said,  and  it  is  to  that  conver- 

1  Miller  v.  Rosier,  31  Mich.  475.  s  Broyhill  v.  Norton,  74  S.  W.  1024, 

2  Miller  v.  Rosier,  31  Mich.  175.  175   Mo.   190. 
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sation  and  that  transaction  there  that  your  attention  is  directed, 
because  it  is  claimed  that  then  and  there  the  contract  was  made. 
And  I  say  to  you  further,  in  that  regard,  that  if  the  defendant  pro- 
posed to  Miss  ,  saying  in  substance  that  he  had  regard  for 

her,  and  she  did  not  answer  him,  and  did  not  accept,  then,  that 
would  be  no  contract,  because,  as  you  will  see  from  what  I  have 
already  said,  it  lacks  the  element  of  agreement ;  but  if  you  find 
that  the  plaintiff,  in  reply  to  the  defendant's  proposition  of  mar- 
riage to  her,  said,  "All  right;  then  we  will  get  married,"  or  that 
in  substance,  and  that  the  defendant  heard  and  understood  it,  that 
in  law  would  constitute  a  contract  of  marriage.  So,  as  to  that 
point,  gentlemen,  you  see  where  the  issue  lies,  and  I  have  given 
you  upon  that  point  all  the  help  or  instruction  that  I  can.  Taking 
into  account  what  I  have  said  and  what  has  been  given  you  bear- 
ing upon  that  subject  during  the  courtship  and  after  the  time  it 
is  claimed  that  the  contract  was  made,  which  has  been  allowed  to 
go  to  you  as  bearing  upon  the  proposition  of  her  acceptance  and 
the  forming  of  a  contract,  looking  the  whole  situation  of  the  parties 
over  in  connection  with  all  the  evidence  here,  you  are  to  determine 
who  is  right  in  that  contention.* 

You  are  instructed  that  the  contract  or  promise  of  marriage,  in 
order  to  be  binding  on  the  parties,  must  have  been  mutual ;  that 
is,  they  must  have  both  assented  or  agreed  to  it  at  the  same  time.^ 

§  1175(2).     Missouri 

The  court  instructs  the  jury  that,  unless  the  jury  can  first  find 
from  the  evidence  that  the  defendant  actually  promised  to  marry 
the  plaintiff,  and  that  she,  in  earnest,  accepted  said  promise,  and 
that  the  plaintiff  actually  and  in  earnest  promised  to  marry  the 
defendant,  and  he  received  her  promise  in  earnest,  and  unless  the 
jury  first  find  that  such  mutual  promises  were  so  given  and  re- 
ceived, then  the  jury  must  find  the  issues  for  the  defendant;  and 
in  such  case  it  makes  no  difference  whether  or  not  plaintiff  and 
defendant  had  sexual  intercourse  with  each  other.® 

§   1175(3).    Nebrasica 

The  jury  are  instructed  that,  to  constitute  a  contract  to  marry, 
there  must  be  a  meeting  of  the  minds  of  the  contracting  parties ; 
that  is,  there  must  be  an  offer  on  the  part  of  one  and  an  acceptance 
on  the  part  of  the  other.  vSuch  contract  may  be  unspoken  or  un- 
written, but  enough  must  appear  to  show  that  the  minds  of  the 

4  Rntter  v.   Collins,  61   N.   W.  207,  e  Brovhill  v.  Norton,  74  S.  W.  1024, 

103  Mich.  143.  175  Mo.  190. 

6  Miller  v.  Rosier,  31  Mich.  475. 
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parties  met,  and  to  fix  the  fact  that  the  parties  are  to  marry  as 
clearly  as  if  put  in  formal  words  of  offer  and  acceptance.' 

§  1175(4).     Oregon 

I  instruct  you  that  the  mutual  promises  of  a  man  and  woman  to 
marry  each  other,  where  they  are  each  of  marriagable  age  and  ca- 
pacity, constitutes  a  valid  contract  to  marry.  No  particular  words 
are  necessary  to  give  rise  to  a  contract  to  marry ;  it  is  sufficient 
that  the  minds  of  the  parties  have  met,  and  that  the  engagement 
to  marry  is  mutually  agreed  on.  And  if  you  find  from  the  evi- 
dence in  this  case  that  plaintiff  and  defendant  mutually  promised 
and  agreed  to  marry  each  other  as  alleged  in  plaintiff's  complaint, 
and  that  the  plaintiff  prior  to  the  commencement  of  this  action 
requested  defendant  to  marry  her,  and  offered  to  marry  defendant 
and  that  defendant  repudiated  his  said  promise,  if  any,  to  marry  the 
plaintiff,  and  refused  to  marry  plaintiff',  and  notified  her  that  he 
would  not  marry  her  at  all  as  alleged,  then  you  should  find  for  plain^ 
tiff  in  such  sum,  if  any,  as  you  find  she  has  been  damaged  thereby.* 

§  1176.     Agreement  to  marry  if  plaintiff  would  submit  to  sexual 

intercourse 
§   1176(1).    Arkansas 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  defendant  promised  to  marry  the  plaintiff  solely  on  considera- 
tion that  she  should  permit  him  to  have  sexual  intercourse  with 
her,  and  as  a  result  of  such  intercourse  she  became  pregnant,  such 
promise  is  illegal  and  cannot  be  enforced  in  law;  and  in  this  case, 
if  you  find  from  the  evidence  that  the  defendant  did  promise  to 
marry  the  plaintiff  upon  the  consideration  that  she  allow  him  to 
have  sexual  intercourse  with  her,  and  that  there  was  no  other  con- 
sideration for  such  promise,  then  your  verdict  will  be  for  the  de- 
fendant.^ 

§   1176(2).     Missouri 

The  court  instructs  the  jury  that  although  you  may  find  and 
believe  from  the  evidence  that  the  first  time  the  defendant  had 
sexual  intercourse  with  the  plaintiff",  it  was  under  an  agreement 
that  if  she  would  yield  he  would  marry  her,  yet  if  the  jury  further 
find  from  the  evidence  that  afterwards  there  was  an  understanding 
and  agreement  between  the  plaintiff  and  defendant,  independent 
of  such  act  of  intercourse,  that  they  would  marry  each  other,  and 
at  said  time  both  were  single  and  unmarried,  and  that  defendant 

-  Hinckley    v.    Je^yett,    12.5    N.    W.  9  Davie  v.  Padgett,  176  S.  W.  333, 

10S6,  86  Net).  464.  117  Ark.  544. 

8  Stamm  v.  ^\jod,  16S  P.  69,  86  Or. 
174. 
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refused  to  carry  out  such  agreement  to  marry  plaintiff,  then  the 
finding  in  this  case  should  be  in  favor  of  the  plaintiff,  but  she  should 
not  be  allowed  any  damages  for  seduction.^" 

§  1177.     Time    of   performance    of   agreement — Obligation    where 
time  not  specified 

The  court  instructs  the  jury  that  if  you  find  and  believe  from  the 

evidence  that  the  plaintiff  and  defendant,  on  or  about ,  were 

each  single  and  unmarried,  and  about  said  time  they  mutually 
agreed  to  marry  each  other,  and  that  in  said  agreement  no  time 
was  fixed  for  its  consummation,  then  the  law  contemplates  that 
the  same  was  to  be  consummated  within  a  reasonable  time ;  and 
if  you  find  that  afterwards  and  within  such  reasonable  time  the  de- 
fendant refused  to  consummate  such  agreement,  and  that  the  plain- 
tiff was  at  all  times  ready  and  willing  to  marry  the  defendant,  then 
the  finding  should  be  for  the  plaintiff.*^ 

§  1178.     Promise   to   marry   upon   request — Effect  of   request  by 
other  than  plaintiff 

You  are  instructed  that  under  a  declaration  charging  a  promise 
to  marry  upon  request,  or  within  a  reasonable  time,  such  request 
need  not  necessarily  be  made  by  the  plaintiff  herself,  and  in  this 
case,  if  you  find  from  the  evidence  that  there  was  a  valid  subsist- 
ing contract  of  marriage  between  the  plaintiff  and  defendant,  and 
that  no  definite  time  was  fixed  by  the  parties  in  the  contract,  then 
the  law  would  presume  a  contract  to  marry  within  a  reasonable 
time ;  and  if  you  further  believe  from  the  evidence  that  after  a 
reasonable  time  from  the  making  of  said  contract,  and  before  the 
commencement  of  this  suit,  the  plaintiff  herself,  or  any  one  author- 
ized by  her  for  that  purpose,  called  upon  the  defendant,  and  re- 
quested him  to  marry  the  plaintiff,  and  that  he  refused  and  neg- 
lected to  do  so,  then  you  should  find  the  issues  for  the  plaintiff.^' 

§  1179.     Effect  of  marriage  to  another  woman 

You  are  instructed  that  the  defendant  contends  that  he  never 
contracted  to  marry  plaintiff,  and  if  you  believe  from  the  evidence 
that  the  parties  made  a  marriage  contract,  then  the  fact  of  the 
marriage  of  defendant  to  another  woman,  as  shown  by  his  express 
admissions,  would  constitute  a  breach  of  such  contract,  and  would 
entitle  plaintiff  to  recover.^^ 

10  Erwin  v.  .Tones,  180  S.  W.  428,  12  Judy  v.  Sterrett.  .38  S.  E.  63.3. 
192  Mo.  App.  326.                                          153  111.  94. 

1 1  Erwin  v.  .Tones,  ISO  S.  W.  428,  1 3  Robinson  v.  Graver,  55  N.  W. 
192  Mo.  App.  326.                                        492,  88  Iowa,  381. 
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B.    Defenses,  or  Excuses  for  Failure  to  Carry  Out  Agreement 
See.  also.  post.  §  1101. 

§  1180,     111  health  or  diseased  condition  of  plaintiff 
§   1180(1).    Illinois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  defendant  promised  to  marry  plaintiff,  yet  if  the  jury  further 
believe,  from  the  evidence,  that  at  the  time  such  promise  was  made 
the  plaintiff  was  apparently  in  good  health  and  defendant  had  no 
reason  to  believe,  and  did  not  know,  that  plaintiff  was  subject  to 
a  venereal  disease,  but  that  the  defendant  afterwards  discovered 
that  the  plaintiff  was  subject  to  a  venereal  disease,  commonly  called 
syphilis,  then  the  jury  are  instructed  that  under  such  circumstances 
the  defendant  might  lawfully  refuse  to  marry  plaintiff.^* 

§   1180(2).     Iowa 

The  jury  are  instructed  that  a  person  is  always  excusable  for 
declining  to  carry  out  his  promise  of  marriage  to  one  afflicted 
with  syphilis,  unless  such  promise  was  made  with  knowledge  of 
this  condition.^^ 

§   1180(3).    Washington 

The  court  instructs  the  jury  that  if,  after  plaintiff  and  defendant 
became  engaged  the  plaintiff  became  too  ill  to  enter  into  the  mar- 
riage relation,  the  defendant  would  not  be  required  to  wait  an  un- 
reasonable length  of  time  for  her  to  recover,  and  if  you  find  from 
the  evidence  that  she  was  thus  ill,  and  that  defendant  waited  as 
long  as  was  reasonable  under  all  the  circumstances  for  her  to  re- 
cover, and  she  had  not  recovered,  then  he  had  a  perfect  right  to 
withdraw  from  the  engagement,  and  your  verdict  should  be  for  the 
defendant.*® 

§  1181.     Illicit  intercourse  with  defendant 

You  are  instructed  that,  if  you  find  that  such  proposal  of  mar- 
riage was  made  by  defendant  and  accepted  by  plaintiff,  then  any 
illicit  relations  that  may  thereafter  have  occurred  between  plain- 
tiff" and  defendant,  induced  by  such  promise,  cannot  justify  defend- 
ant in  refusing  to  consummate  such  marriage.-^' 

§  1182.     Defendant  already  married  at  time  of  making  promise 

The  jury  are  instructed  that  the  relations  which  existed  between 
the  defendant  and  his  reputed  wife,  and  which  incapacitated  him 

i4Kantzler    v.    Grant.    2    111.    App.  1 6  Travis  v.   Schnebly,  122   P.  316, 

236.  68  Wash.  1,  40  L.  R.  A.  (N.  S.)  585, 

15  Beans  v.  Denny,  117  N.  W.  1091,       Ann.  Cas.  1913E,  914. 
141  Iowa,  52.  i-Broyhill    v.    Norton,    74    S.    W. 

1024,   175  Mo.  190. 
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from  making  a  valid  and  binding  contract  of  marriage  on  his  part, 
do  not  necessarily  relieve  him  from  the  consequences  of  any  mar- 
riage contract  that  he  may  have  made  with  the  plaintiff  in  this 
case,  if  you  believe  from  all  the  evidence  that  she,  when  such  al- 
leged promise  was  made,  was  honestly  and  in  good  faith  of  the 
opinion  and  belief  that  the  defendant  was  free  to  contract  a  lawful 
matrimonial  alliance,  and  that  such  belief  was  induced  by  the  mis- 
representations of  the  defendant.^* 

The  court  instructs  you  that  a  mistake  or  ignorance  of  the  law 
happens  when  a  person,  having  full  knowledge  of  the  facts,  comes 
to  an  erroneous  conclusion  as  to  their  legal  effect;  and  if  you 
believe  from  the  evidence  in  this  case  that  the  plaintiff  was  in  full 
possession  of  all  the  facts  which  have  been  brought  out  in  evidence 
with  reference  to  the  relations  existing  between  the  defendant  and 
his  reputed  wife,  and  that  such  erroneous  conclusion,  as  to  the 
legal  effect  of  such  relations,  was  brought  about  by  the  fraud  or 
imposition  or  misrepresentations  of  the  defendant,  and  if  you  fur- 
ther find  and  believe  that  the  defendant  knew  the  legal  effect  of  the 
relations  which  existed  between  him  and  his  reputed  wife,  which 
would  incapacitate  him  from  making  a  lawful  marriage  con- 
tract with  the  plaintiff,  and  that  he  took  advantage  of  her  ignor- 
ance of  such  legal  effect  of  the  facts  known  to  her,  and  induced  her 
to  believe  that  he  could  legally  marry  her,  and  that  she  honestly 
and  in  good  faith  believed  in  the  false  and  fraudulent  statements 
thus  made  to  her,  and  that  she  was  ignorant  of  the  legal  effect  of 
the  facts  which  were  known  to  her,  in  that  event  you  should  find 
for  the  plaintiff.^^ 

§  1183.     Waiver  of  breach  of  agreement 

The  court  instructs  the  jury  that  if  the  plaintiff  and  the  defend- 
ant entered  into  a  contract  of  marriage  in ,  and  the  date  for 

such  marriage  was  afterwards  fixed  for ,  and  such  marriage 

was  not  consummated  at  such  time  through  the  fault  of  the  de- 
fendant or  on  account  of  circumstances  over  which  he  had  no  con- 
trol, the'  plaintiff  cannot  continue  after  said  date  to  treat  said  mar- 
riage contract  as  still  in  existence  and  negotiate  with  the  defend- 
ant for  the  setting  of  a  future  date,  and  then  afterwards  elect  to 
treat  said  contract  as  having  been  broken  by  the  postponement  of 
the  marriage  on  the  original  date.^*' 

18  Davis  V.  Pryor,  58  S,  W.  660,  20  Falk  v.  Burke,  143  P.  49S,  93 
3  Ind.  T.  396.                                                  Kan.  93,  L.  R.  A.  1915B,  279. 

19  Davis  V.  Pryor,  58  S.  W.  660,  3 
Ind.  T.  396. 
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C.      EviDEXCE 

§  1184.     Burden  of  proof 

You  are  instructed  that  the  burden  of  proof  is  on  the  plaintiff, 
and  she  must  prove  her  case,  as  charged  in  her  petition,  by  a  pre- 
ponderance of  the  evidence ;  and.  if  the  jury  find  from  the  evidence 
that  she  has  failed  to  do  so,  they  must  find  the  issues  for  the  de- 
fendant."^ 

§  1185.     Presumption  from  failure  to  produce  evidence 

The  court  instructs  the  jury  that  you  are  to  try  and  determine 
this  case  according  to  the  evidence  produced  and  submitted  to  you 
in  open  court  on  the  trial,  and  the  law  as  given  you  in  charge  by 
the  court  in  these  instructions,  and  upon  nothing  else.  You  will 
not  indulge  in  any  speculation  or  suppositions  concerning  what 
any  witness  or  witnesses  might  have  testified  to  had  they  been 
permitted  to  testify,  when  they  were  not,  but  you  will  consider  the 
testimony  as  it  is  and  only  as  it  is  in  the  record."' 

§  1186.  Consideration  of  character  of  defendant  on  issue  of  mak- 
ing promise 
You  are  instructed  that  the  character  of  the  defendant  in  this 
case  is  not  directly  at  issue.  The  character  of  the  defendant  is 
known  to  this  jury  because  it  is  in  evidence.  The  jury  is  not  here 
to  impose  any  penalty  or  bring  in  any  verdict  against  the  defend- 
ant on  account  of  his  character,  but  you  have  a  right  to  consider 
and  should  consider  his  character,  as  you  know  it  from  this  evi- 
dence, in  connection  with  the  question  of  the  probability  of  this 
contract 'and  as  having  possibly  some  bearing  in  deciding  whether 
or  not  he  was  likely  to  make  such  a  contract  as  is  charged  against 
him.-* 

§  1187.     Evidence  on  issue  of  sexual  intercourse 

The  jury  are  instructed  that  mere  opportunity  to  have  sexual 
intercourse  would  not  warrant  a  finding  that  it  occurred,  nor 
would  it  be  enough,  as  corroborative  evidence  to  establish  the 
same,  if  the  parties  were  equally  credible  as  witnesses ;  but  it  may 
be  considered,  in  connection  with  all  the  other  evidence,  in  deter- 
mining whether  the  parties  had  indulged  in  illicit  intercourse.'* 

31  Brovhill    v.    Norton.    74  S.    W.  23  Tonns  v.  Corrisan  (D.  C.  N.   D. 

1024,   175   Mo.   190.  Ohio)  208  F.  4.31. 

2  2  Lauer    v.    Banning,    131  N.    W.  2  4  Beans  v.  Denny,  117  N.  W.  1091. 

783,  152  Iowa.  99.  141   Iowa,   52. 
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§  1188,     Sufficiency  of  evidence  of  promise 
§  1188(1).     Michigan 

You  are  instructed  that  a  promise  to  marry  may  be  inferred,  and 
an  engagement  to  marry  may  be  proved,  by  the  conduct  of  the 
parties,  and  by  those  circumstances  which  usually  accompany  such 
a  connection ;  and  if  the  behavior  of  the  parties  is  such  as  to  coun- 
tenance the  belief  that  an  engagement  has  taken  place,  that  is  evi- 
dence tending  to  prove  the  promise.'^^ 

§   1188(2).        Missouri 

The  court  instructs  the  jury  that  if  the  jury  find  from  the  evi- 
dence that  the  attentions,  if  any,  which  defendant  showed  plain- 
tiff, were  merely  such  attentions  as  might  be  expected  in  a  case  of 
illicit  intercourse  between  a  man  and  a  woman,  where  one  or  both 
wished  a  prolongation  of  the  same,  and  were  seeking  opportunities 
for  sexual  gratification,  and  were  not  prompted  by  those  feelings 
of  affection  which  usually  follow  a  marriage  engagement,  then 
they  must  find  the  issues  for  the  defendant. ~^ 

You  are  instructed  that  the  mere  fact  that  an  unmarried  man 
is  gallant  to  women,  and  shows  to  unmarried  women  coiirtesies 
and  attentions,  is,  taken  alone,  no  sufficient  proof  that  he  has  mar- 
riage in  his  purpose,  nor  that  he  is  engaged  to  be  married.  If, 
therefore,  the  jury  find  from  the  evidence  that  defendant  was  gal- 
lant in  his  conduct  to  plaintiff,  and  showed  her  courtesies  and  at- 
tentions, whether  from,  a  spirit  of  gallantry,  or  from  the  motive 
indicated  in  instruction  No. in  defendant's  series  of  instruc- 
tions, but  not  for  the  purpose  of  marriage,  nor  from  the  feelings  of 
marriage  engagement,  then  you  must  find  the  issues  for  the  de- 
fendant.'' 

D.     Damagds 

§  1189.     Discretion  of  jury 

You  are  instructed  that,  if  you  find  the  plaintiff  is  entitled  to 
recover  in  this  action,  then  it  will  be  your  duty  to  say  how  much 
or  how  large  a  sum  you  will  allow  her,  and  upon  this  point  the 
matter  rests  almost  entirely  with  you,  as  in  this  class  of  cases  it 
is  almost  impossible  to  measure  the  damages  as  we  would  in  ordi- 
nary cases  of  contract,  as  no  money  standard  can  be  fixed  by  which 
to  measure  the  value  of  the  injury  sustained,  and  every  case  must 
rest,  as  to  the  amount  to  be  awarded  as  damages,  upon  its  own 
peculiar  circumstances.'* 

2  5  Miller  v.  Rosier,  ol  Mich.  475.  -'  Broyhill    v.    Norton,    74    S.    W. 

2  6  Broyhill    v.    Norton,    74    S.     W.       1024.   175   Mo.    190. 
1024,  175  Mo.   190.  2&  Miller  v.  Rosier,  31  Mich.  475. 
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§  1190.     Matters  considered  in  assessing  damages 
§  1 190(1).     Iowa 

You  are  instructed  that  you  may  take  into  consideration  the 
length  of  time  the  plaintitt  and  defendant  kept  company  with  each 
other;  to  what  extent  to  the  exclusion  of  others;  the  degree  of 
intnnacy  existing  between  them,  so  far  as  shown;  and  all  injuries 
shown  to  have  been  sustained  by  plaintiii',  whether  from  sorrow  or 
anguish  of  mind,  or  mortification  to  her  feelings,  blighted  affec- 
tion, or  disappointed  hopes ;  also,  expenses  incurred,  if  any,  by 
reason  of  said  marriage  contract  and  preparation  for  the  expected, 
coming  marriage,  if  any  shown.^^ 

The  jury  are  instructed  that,  if  plaintiff's  affections  were  in  fact 
implicated,  and  she  had  become  attached  to  the  defendant,  the 
wound  and  injury  to  her  afifections  should  be  compensated  for.^" 

§   1190(2).    Michigan 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  then  she 
is  entitled  to  recover  not  merely  an  indemnity  for  her  pecuniary 
loss  and  the  disappointment  of  her  reasonable  expectations  of  ma- 
terial and  w^orldly  advantages  resulting  from  the  intended  mar- 
riage, but  also  compensation  for  wounded  feelings  and  the  morti- 
fication and  pain  she  has  wrongfully  been  compelled  to  undergo, 
and  for  the  harm  that  has  been  done  to  her  prospects  in  life.^^ 

You  are  instructed  that  if  you  find  for  the  plaintiff,  and  also  find 
that  the  defendant  wantonly,  willfully,  and  causelessly  broke  his 
engagement  to  marry  the  plaintiff,  you  may,  in  your  estimation 
of  damages,  consider  the  injury  to  the  plaintiff's  feelings  and  rep- 
utation, and  any  circumstances  of  indignity  under  which  the  wrong 
was  done,  and  the  consequent  public  disgrace  to  the  plaintiff,  to- 
gether with  any  other  circumstances  belonging  to  the  wrongful  act 
and  tending  to  the  plaintiff's  discomfort. ^^ 

You  are  instructed  that,  in  the  estimation  of  damages,  you  may 
also  take  into  consideration  the  age  of  the  plaintiff,  the  prob- 
ability of  her  forming  a  similar  connection,  or  the  fact  as  to  wheth- 
er she  has  a  home  of  her  own,  or  is  comparatively  alone  in  the 
world,  and  is  compelled  to  reside  with  her  friends.^^ 

Y^ou  are  instructed  that,  if  you  find  for  the  plaintiff,  in  estimat- 
ing the  plaintiff's  damages  you  may  take  into  consideration  the 
length  of  time  the  engagement  had  subsisted  between  the  par- 
ties.-^-* 

You  are  instructed  that  you  may  also  consider,  in  estimating  the 

2  9  Olmstead  v.  Hoy,  S3  N.  W.  1056,  3i  Miller  v.  Rosier.  31  Mich.  475. 

112  Iowa,  349.  s^  Miller  v.  Rosier,  31  Mich.  475. 

30  Stewart   v.   Audersou,  82   N.    W,  ss  Miller  v.  Rosier,  31  Mich.  475. 

770,  111  Iowa,  329.  3  4  Miller  v.  Rosier,  31  Mich.  475. 
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damages,  whether  the  engagement  was  generally  known  among 
the  friends  and  families  of  the  parties,  and  whether  the  defendant, 
as  the  promised  husband  of  the  plaintiff,  was  treated  by  herself 
and  by  her  friends  in  a  manner  tending  to  show  their  expectation 
of  marriage. ^^ 

You  are  instructed  that  you  may  consider  whether,  in  company 
with  plaintiff,  he  frequently  visited  her  relatives  and  friends,  and 
was  by  them  treated  as  one  of  the  family,  and  any  other  fact  tend- 
ing to  show^  the  constancy  of  the  plaintiff,  her  firm  faith  in  the 
defendant,  and  the  consequent  torture  of  her  feelings  by  his  failure 
to  perform  his  contract  and  live  up  to  his  promises.^** 

You  are  instructed  that  you  may  also  consider  her  anguish  of 
mind,  and,  if  the  engagement  was  renewed  more  than  once,  you 
may  take  into  account  the  added  insult  and  indignity  to  her  feel- 
ings, tlie  mortification  occasioned  by  the  publicity  of  the  affair, 
and  the  plaintiff's  wounded  pride,  as  well  as  the  loss  of  marriage.^' 

You  are  instructed  that  if  you  find  for  the  plaintiff",  and  find 
that  the  defendant  commenced  paying  his  attentions  to  the  plain- 
tiff' in ,  that  the  parties  became  engaged  in  or  about ; 

that  the  defendant  shortly  after  broke  this  engagement,  and  again 
engaged  himself  to  the  plaintiff ;  that  he  broke  this  engagement 
in  or  following;  that  at  his  instance  the  engage- 
ment was  again  renewed  in  or  about  the  month  of  ;    and 

that  he,  in  ,  again  refused  to  fulfill  his  contract — all  these 

facts  may  be  considered  by  the  jury  in  determining  the  amount  of 
damages  to  be  awarded  to  the  plaintiff'.^* 

The  court  instructs  the  jury  that  if  you  find  a  verdict  in  favor 
of  the  plaintiff,  then  in  assessing  her  damages  you  may  take  into 
consideration,  as  it  may  appear  from  the  evidence,  her  lack  of  in- 
dependent means,  her  mortification  and  injured  feelings,  if  any, 
caused  by  the  defendant's  refusal  to  marry  her;  her  loss  of  mar- 
riage ;  and  her  altered  social  position,  if  any,  caused  by  defendant's 
conduct;  and  the  support  and  maintenance  of  said  child,  if  you 
find  that  the  child  was  defendant's,  as  well  as  the  financial  ability 
of  the  defendant;  and  assess  her  dam.ages  at  such  sum  as  you 
may    believe    will    compensate    her,    not    to    exceed    the    sum    of 

$ .39 

§   1190(3).     Missouri 

The  jury  arc  instructed  that,  if  you  find  for  the  plaintiff,  you 
may,  in  determining  the  amount  of  damages  she  has  sustained, 
take  into  consideration,  as  may  appear  from  the  evidence  in  the 

3  5  Miller  v.  Rosier,  31  Mich.  475.  ss  ]Miiier  v.  Rosier,  31  Mich.  475. 

36  Miller  v.  Rosier,  31  Mich.  475.  39  Erwin   v.  Jones,  ISO  S.  W.  428, 

3T  Miller  V.  Rosier,  31  Mich.  475.  192  Mo.  App.  326. 
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case,  her  mortification,  injured  feelings  and  affections,  wounded 
pride,  length  of  the  engagement,  the  depth  of  her  devotion  to  de- 
fendant, her  lack  of  independent  means,  the  defendant's  wealth, 
and  the  consequent  loss  of  the  marriage  to  plaintiff,  and  her  altered 
social  position,  caused  by  the  conduct  of  defendant.'*" 

§   1190(4).    Oregon 

I  instruct  that  if  you  find  that  the  promise  of  marriage  existed 
it  will  then  become  your  duty  to  assess  damages,  and  you  may 
take  into  consideration  in  assessing  the  damages  all  the  circum- 
stances that  have  been  laid  before  you  on  the  trial.  Consider  the 
parties,  their  ages,  their  standing  in  society,  their  pecuniary  con- 
dition, the  loss  which  the  plaintiff  sustains  in  worldly  emoluments 
by  the  breach  of  the  contract,  the  injury  to  her  feelings,  her  pros- 
pects in  life,  the  interruption  which  this  contract  of  marriage  has 
been,  if  any,  to  her  profession,  by  which  she  might  have  improved 
her  affairs,  all  these  circumstances  may  be  taken  into  considera- 
tion by  you."** 

§  1190(5).     Texas 

The  court  instructs  the  jury  that  if,  from  the  evidence  and  under 
the  charges  given  you,  you  find  a  verdict  for  the  plaintiff,  then  it 
will  become  your  duty  to  assess  the  amount  of  damage  to  which 
she  is  entitled.  In  fixing  such  damage,  if  any,  you  are  authorized 
to  take  into  consideration  any  mental  anguish  or  distress  suffered 
by  the  plaintiff  as  result  of  such  breach  of  marriage  promise,  if 
any,  upon  the  part  of  the  defendant,  and  also  any  advantage  which 
would  have  resulted  to  the  plaintiff'  by  reason  of  a  marriage  with 
the  defendant.  And  if  you  further  find  that,  under  and  by  reason 
of  a  marriage  agreement  between  the  plaintiff  and  the  defendant, 
the  defendant  seduced  plaintiff'  and  thereby  begot  her  with  child, 
this  fact  or  condition  may  be  taken  into  consideration  by  you  in 
fixing  the  amount  of  damage,  if  any,  sustained  by  her.  The  amount 
of  damage,  if  any,  to  which  plaintiff  may  be  entitled  will  be  such  a 
sum  as  would,  if  paid  now,  fairly  and  reasonably  compensate  her 
for  the  injuries  sustained  by  her  on  account  of  defendant's  breach 
of  his  promise,  if  any,  to  marry  her,  taking  into  consideration  only 
such  elements  of  damage  as  you  are  hereinabove  authorized  to  con- 
sider.** 

§   1190(6).    Utah 

You  are  instructed  that  in  this  action,  if  your  verdict  is  for  the 
plaintiff',  you  should  assess  her  damages  at  such  a  sum  within  the 

4  0  Fisher  v.   Oliver,  154  S.  W.  453,  42  Welge  v.  Jenkins  (Civ.  App.)  195 

172  Mo.  App.  18.  S.  W.  272. 

41  Stamm   v.   Wood,   168   P.   69,  86 
Or.  174. 
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limits  prayed  lor  in  the  complaint  as  you  find  irom  all  the  evidence 
will,  in  your  judgment,  compensate  her  for  her  loss  by  reason  of 
the  breach,  and  in  such  event  the  plaintifif  is  entitled  to  a  verdict 
not  only  for  such  pecuniary  loss  as  the  evidence  may  show  she 
sustained,  but  she  is  entitled  to  damages  for  the  disappointment 
of  such  reasonable  expectations  of  an  advantageous  settlement  in 
life  as  the  evidence  may  show  she  sustained,  and  also  for  damages 
to  compensate  her  for  injury  to  her  feelings  and  affections,  and 
for  the  mental  sufferings,  humiliation,  and  mortification,  if  any. 
she  has  undergone.*^ 

§  1191.     Mitigation  of  damages 
§  1191(1).     Illinois 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
defendant  withdrew  his  aft'ections  from  plaintiff  and  refused  to 
marry  her,  such  withdrawal  on  his  part  is  no  defense  to  the  action 
and  affords  no  justification  to  the  defendant  for  such  refusal  to 
marry  the  plaintiff,  if  proved,  and  does  not  mitigate  or  lessen  the 
damages  to  which  plaintiff"  would  be  entitled  for  such  breach  of 
promise.** 

§   1191(2).    Minnesota 

The  jury  are  instructed  that,  if  the  plaintiff"  led  an  impure  life 
prior  to  the  alleged  promise  of  marriage,  it  would  not- be  a  defense, 
but  could  be  considered  only  as  bearing  on  the  credibility  of  her 
evidence  and  in  mitigation  of  damages.*^ 

§   1191(3).    West  Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
in  this  case,  that  plaintiff  and  defendant  entered  into  a  contract 
whereby  the  said  defendant  contracted  with  and  promised  to  marry 
the  plaintiff",  as  alleged  by  her,  and  that  said  defendant  refused  to 
marry  plaintiff  prior  to  the  institution  of  this  action,  it  was  an 
absolute  repudiation  of  the  contract,  and  that  plaintiff  was  justi- 
fied in  treating  it  as  having  been  violated  and  suing  for  damages 
for  the  breach  thereof ;  that  plaintiff  was  no  longer  bound  to  per- 
form the  contract  after  refusal  of  performance,  by  the  defendant, 
and  that  a  subsequent  offer  of  performance,  by  the  defendant  after 
the  plaintiff  (the  injured  party)  had'  signified  her  intention  to  ter- 
minate it,  constitutes  no  defense  to  this  action  for  the  breach  of  said 
contract ;  that  said  offer,  if  made  after  this  action  was  brought,  is 
not  ground  for  mitigation  of  damages;    and  the  jury  should  find 

•43  Arbon   v.    Blytli,    179   P.    979,  .54  promise  of  marriage   was  denied  by 

Utah,  153.  the  defendant,   and    no  attempt   was 

•4  4  Richmond  v.  Roberts.  9S  111.  472.  made  to  plead  any  ground  for  avoid- 

*5  Cox  V.  Edward.  139  N.  W.  1070.  ing  the  promise,  if  made,  or  excusing 

120    Minn.    512.      In    this    case    the  a  breach  thereof. 
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for  the  plaintiff  such  damages  as  they  adjudge  right  not  exceeding 
the  amount  sued  for.'*^ 

§  1192.  Effect  of  good  faith  of  defendant  in  seeking  postponement 
of  marriage 
You  are  instructed  that  while  the  defendant,  therefore,  must  pay 
some  damages  for  the  admitted  breach  of  contract,  the  amount 
which  he  ought  to  pay  depends  very  much  upon  the  circumstances 
of  the  case ;  and  the  testimony  as  to  his  physical  condition  ought 
to  be   carefully   considered.      He   says   his  condition   was   such   in 

that  marriage  at  that  time  would  have  been  hazardous  to  his 

life,  and  that  all  he  asked  of  the  plaintiff  was  a  postponement  of  the 
marriage  until  his  health  would  permit  him  to  marry  with  safety ; 
and  he  says  that  he  regarded  the  engagement  as  subsisting  up  to 
the  time  this  suit  was  brought.  If  the  evidence  convinces  you  that 
that  is  the  situation ;  if  you  believe  that  the  defendant  merely  sought 
a  postponement  in  good  faith  until  a  more  convenient  season,  and 
that  a  reasonable  woman  would  have  consented  to  such  postpone- 
ment; and  especially  if  you  believe  that  when  this  suit  was  brought, 
in last,  the  defendant  still  regarded  the  engagement  as  sub- 
sisting, and  was  still  ready  and  willing  to  marry  the  plaintiff  at  a 
suitable  time — then  the  damages  you  award  the  plaintiff  for  the 
technical  breach  of  contract  ought  to  be  very  small,  perhaps  even 
nominal  only.*^ 

§  1193.     Character  or  reputation  of  plaintiff 
§   1193(1).     United  States 

You  are  instructed  that  to  some  extent,  as  you  have  already  seen, 
the  character  of  the  plaintiff'  is  proper  for  you  to  know  in  deter- 
mining whether  or  not  there  was  a  contract.  It  is  also  essential  in 
meting  out  justice  between  the  parties  to  this  case,  if  you  get  to 
the  point  where  you  think  you  should  award  damages  to  the  plain- 
tiff against  the  defendant,  that  you  should  know  both  the  character 
and  reputation  of  the  plaintiff,  the  woman,  at  or  about  the  time  of 
the  alleged  breach  of  contract,  because  damages  in  a  case  of  this 
kind  depend  in  some  measure  upon  the  relation  which  the  plaintiff 
sustained  in  the  community  in  which  she  lived  and  depend  in  some 
measure  upon  her  capacity  to  suffer  from  the  affront  which  a  breach 
would  bring  to  her.  You  will  observe  that  character  is  what  a  per- 
son actually  is.  Reputation  is  what  the  community  in  which  that 
person  lives  thinks  such  a  person  is — the  estimate  that  the  commu- 
nity places  upon  such  a  person.  In  a  breach  of  promise  case  the 
woman  may  be  damaged  in  her  character  by  the  breach  and  she 

46  Kendall  v.  Dunn.  76  S.  E.  454,  71  *'  Smith  v.  Conipton,  .52  A.  386,  67 

W.  Va.  262,  43  L.  R.  A.  (N.  S.)  556.  X.  J.  Law,  54S,  5S  L.  R.  A.  480. 
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may  be  damaged  in  her  reputation,  and  you  cannot  know  the  extent 
of  damage  to  either  character  or  reputation  until  you  know  what 
they  were  before  the  breach.*^ 

§  1193(2).    Illinois 

The  jury  are  instructed  that,  even  if  the  jury  should  believe  from 
the  evidence  that  the  alleged  contract  of  marriage  is  subsisting,  yet 
the  jury  will  take  into  consideration  the  character  and  habits  of  the 
plaintiff,  and  if  you  believe  from  the  evidence  that  she  was  ad- 
dicted to  lewdness,  this  circumstance  should  be  considered  in  esti- 
mating the  damages,  and  no  person  guilty  of  such  practices  ought 
to  recover  as  much  damages  as  a  pure-minded  and  virtuous  per- 
son.^^ 

§  1194.     Consideration  of  fact  of  seduction 
§   1194(1).     United  States 

Now,  gentlemen  of  the  jury,  I  am  not  instructed  as  to  what  course 
the  federal  courts  would  pursue  upon  the  question  of  whether  or 
not  seduction  should  be  considered  in  aggravation  of  damages  by 
any  precedent  that  has  come  to  my  attention.  In  some  states  that 
question  is  not  to  be  considered  at  all,  but  I  think  the  current  of 
authority  is,  and  I  shall  adopt  it  for  your  instruction  here,  that  in 
a  case  where  a  breach  of  promise  of  marriage  is  at  issue,  in  which 
seduction  has  followed  the  making  of  the  contract,  that  fact  is 
proper  to  be  considered  by  the  jury  by  way  of  enhancing  or  en- 
larging damages.  So,  as  there  is  something  of  that  sort  claimed 
in  this  case,  I  want  this  jury  to  go  out  of  the  box  with  a  very  clear 
understanding  of  what  seduction  is.  It  is  not  sexual  intercourse 
merely  between  a  woman  theretofore  chaste  and  a  man,  It  is  not 
merely  the  despoiling  of  a  woman's  virginity,  not  merely  the  drag- 
ging the  woman  down  from  a  life  of  chastity  to  unchastity,  but  it 
is  the  despoiling  of  a  woman's  virtue  against  her  will,  yielding  to 
seductive  influences  on  the  part  of  the  man  which  she  cannot  fairly 
withstand.  A  girl  theretofore  pure  in  act,  then  unspoiled  in  fact,  but 
coming  to  the  sexual  act  willingly,  consciously,  and  in  that  mind 
participating,  is  not  seduced.  So  you  may  go  to  the  circumstances 
which  preceded  the  going  of  the  plaintiff  to ;  you  may  con- 
sider the  degree  of  intimacy  between  the  parties  prior  to  her  going 
there,   the  brief  association   they  had  together,  and   the  places  in 

which  and  the  circumstances  under  which  they  associated  in 

before  she  went  to ,  whatever  those  places  and  circumstances 

you  find  to  have  been;  you  may  consider  the  manner  in  which  she 
was  procured  to  go  to  ;  you  may  consider  her  confessed  de- 

4  8  Young  V.   Corrigau  (D.  C.  N.  D.  49  Kautzler  v.  Grant,  2  111.  App.  236. 

Ohio)    208  F.  431. 
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ception  of  her  mother,  the  distance  she  had  to  go,  the  knowledge  of 
conditions  when  she  got  there,  wdiere  she  was  and  how  she  was 
surrounded  by  these  men  who  were  (one  of  them  at  least)  a  total 
stranger  and  the  other  of  brief  acquaintance,  and  then,  gentlemen 
of  the  jury,  you' are  permitted  to  draw  from  those  circumstances 
and  any  other  circumstances  that  in  your  judgment  illuminate  her 
mind  and  disposition  such  inferences  as  appeal  to  your  judgment 
and  determine  whether  the  first  act  of  sexual  intercourse  which 
she  had  with  the  defendant  was  an  act  of  seduction  or  was  an  act 
which  she  could  reasonably  have  anticipated  would  be  one  of  the 

fruits  of  her  trip  to ,  and  if  you  find  it  was  the  latter,  if  you 

find  it  was  one  which  she  could  have  and  should  have  reasonably 
anticipated,  with  what  knowledge  of  the  defendant  she  had  as  you 
find  it  in  this  testimony,  I  say  to  you  that  that  was  not  a  seduction, 
no  matter  whether  she  had  theretofore  been  pure  or  not.^ 

§   1194(2).    Iowa 

In  relation  to  the  measure  of  plaintiflf's  recovery  you  are  further 
instructed  if  you  find  she  is  entitled  to  recover  for  breach  of  prom- 
ise of  marriage,  as  hereinbefore  instructed,  then,  in  that  even, 
you  will  determine  whether  she  is  entitled  to  recover  enhanced  or 
additional  damages  on  account  of  seduction,  as  alleged  by  her  im 
her  petition ;  and  in  relation  thereto  you  are  instructed  that  if  you 
further  find  from  the  evidence,  by  a  preponderance  thereof,  that 
while  the  plaintiff  and  defendant  were  mutually  promised  in  mar- 
riage, if  they  were  so  promised,  and  intending  and  expecting  mar- 
riage, the  defendant  solicited,  in  consideration  of  such  intention  and 
expectation,  and  the  plaintiff  permitted  in  consideration  of  such  ex- 
pectation and  intention,  sexual  intercourse  with  her,  such  facts  may 
be  considered  by  you  in  connection  with  the  facts  shown  in  rela- 
tion to  the  plaintiff's  character,  in  computing  the  damages  in  this 
case  in  so  far  as  they  tend,  if  they  do  tend,  to  aggravate  and  increase 
the  disgrace,  mortification,  pain  or  distress  of  mind,  which  she  has 
suffered  by  reason  of  the  defendant's  breach  of  contract  for  mar- 
riage alleged  by  the  plaintiff  in  her  petition ;  provided,  however^ 
that  the  plaintiff  cannot,  in  any  event,  recover  of  the  defendant 
damages  for  seduction  unless  she  was,  at  the  time  of  such  seduc- 
tion, an  unmarried  woman  of  previously  chaste  character.^^ 

The  court  instructs  the  jury  that  seduction  is  the  carnal  knowl- 
edge by  a  man  of  an  unmarried  woman  of  a  previously  chaste  char- 
so  Young  V.  Corrigan   (D.  C.  N.  D.       to  understand  that,  to  constitute  se- 
Ohio)  208  F.  431.  duction.    the    intercourse    must    have 

5  1  Lauer  v.  Banning,  131  N.  W.  783,       been    by    reason    of    the    promise    of 
152  Iowa.  99.    In  connection  with  this      marriage  or  other  artifice, 
instruction  the  jury  should  be  given 
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acter,  accomplished  l)y  means  of  some  false  promise,  artifice,  flattery 
or  deception.  It  is  not  sufficient  that  plaintiff  alone  show  that 
defendant  had  sexual  intercourse  with  her,  but  it  must  appear  that 
the  plaintiff'  was  then  an  unmarried  woman  of  previously  chaste 
character,  and  that  the  defendant  accomplished  his  purpose  by 
some  false  promise  or  artifice,  or  that  she  was  induced  to  yield  to 
his  embraces  by  flattery  or  deception.  If  the  plaintiff  was  not  then 
an  unmarried  woman  of  previously  chaste  character,  or  if  without 
being  deceived,  or  without  any  false  promise,  deceit  or  artifice,  she 
voluntarily  submitted  to  the  defendant's  embraces,  the  law  affords 
her  no  remedy  in  a  civil  action  for  damages. •"" 

§   1194(3).     Texas 

You  are  instructed  that,  if  you  find  from  the  evidence  that,  un- 
der and  by  reason  of  a  marriage  agreement  between  the  plaintiff' 
and  the  defendant,  the  defendant  seduced  plaintiff",  and  thereby 
begot  her  with  child,  this  fact  or  condition  may  be  taken  into  con- 
sideration by  you  in  fixing  the  amount  of  damage,  if  any,  sustained 
by  her.^^ 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  plaintiff  and  defendant  mutually  contracted  and  agreed 
to  marry  each  other  and  to  become  husband  and  wife,  and  if  you 
believe  that  during  the  existence  of  such  agreement  to  marry,  if 
any,  the  defendant  induced  plaintiff,  because  of  said  promise  and 
agreement  to  marry,  if  any,  to  yield  her  person  to  him  and  to 
have  sexual  intercourse  with  him,  and  that  because  of  such  sexual 
intercourse,  if  any,  plaintiff  became  pregnant  and  gave  birth  to  a 
child,  then  and  in  that  event  you  are  instructed  that  you  may  con- 
sider same  in  estimating  plaintiff's  damages  for  the  breach  of  said 
agreement  and  contract  to  marry,  if  any.  But  if  you  find  from 
the  evidence  that  the  defendant  did  have  sexual  intercourse  with 
plaintiff'  and  that  she  became  pregnant  because  thereof,  yet  the  de- 
fendant would  not  be  liable  for  damages  for  sexual  intercourse,  if 
any,  and  pregnancy  unless  defendant  had  promised  and  agreed  to 
marry  plaintiff  and  that  such  sexual  inteYcourse,  if  any,  was  had 
during  the  existence  of  and  because  of  such  agreement  and  contract 
to  marry,  if  any.^ 

§  1195.     Stories  circulated  by  defendant  concerning  plaintiff 

The  court  further  instructs  you  that  if  you  find  from  the  evi- 
dence that  the  defendant  made  a  contract  for  marriage  with  the 

52  Lauer  v.  Banning,  1.31  N.  W.  783,  sion,  in  failing  to  charge  tlaat  no  re- 
152    Iowa,  99.  covery  can  be  had  for  the  support  of 

53  Welge  V.  Jenldns  (Civ.  App.)  195      the  bastard  child. 

S.  W.  272.     If  there  is  any  error  in  54  Freeman   v.  Bennett  (Civ.  App.) 

this   instruction,   it   is  one    of  omis-      195  S.  W.  238. 
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plaintiff,  as  set  forth  in  these  instructions,  and  afterwards  refused 
to  carry  out  the  same,  and  after  such  refusal  circulated  the  fact 
of  his  seduction  of  the  plaintiff,  and  of  his  relations  with  her,  you 
may  take  such  conduct  on  the  part  of  the  defendant  into  considera- 
tion in  determining  the  measure  of  damages  to  be  awarded  plain- 
tiff.^ 

§  1196.     Effect  of  making  false  charge  of  want  of  chastity 
§   1196(1).    Missouri 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  you  shall 
take  into  consideration,  as  may  appear  by  the  evidence,  the  length  of 
the  engagement;  the  depth  of  plaintiff's  devotion,  if  any;  her  lack 
of  independent  means;  her  mortification  and  injured  feelings  and 
affections,  if  any;  her  loss  of  marriage;  her  altered  social  condi- 
tion, if  any,  caused  by  defendant's  conduct ;  and  if  you  believe  from 
the  evidence  that  defendant's  attempt  to  prove  unchaste  or  improper 
conduct  with  others  on  the  part  of  plaintiff  was  made  without  rea- 
sonable cause  to  believe  that  such  charge  could  be  proven,  and  yon 
are  satisfied  that  plaintiff  is  innocent  of  such  charge,  that  fact  shall 
be  taken  into  consideration  by  the  jury  in  aggravation  of  plaintiff's 
damages ;  and  you  shall  assess  her  damages  at  such  amount  as  you 
believe  she  should  recover,  not  exceeding  dollars.^ 

§  Iig6(2).     Oregon 

In  this  connection  the  court  instructs  the  jury  that  the  defendant 
in  a  case  of  this  kind  may  allege  the  bad  character  and  bad  conduct 
of  the  plaintiff,  but  he  does  so  always  at  his  peril.  What  I  mean 
by  that  is  that  he  may  assert  it  and  prove  it.  He  may  claim  that 
plaintiff  had  a  bad  character  and  bad  reputation,  and  he  may  prove 
it,  if  he  can ;  but.  if  he  fails  to  prove  it,  it  may  be  taken  as  a  repetition 
of  the  charge  of  unchastity,  and  may  be  considered  by  the  jury  in 
connection  with  all  the  rest  of  the  testimony  in  aggravation  of  dam- 
ages. In  other  words,  it  is  a  worse  case  than  if  there  had  been  a 
simple  denial  of  the  contract  of  marriage,  and  the  action  had  pro- 
ceeded on  the  simple  allegations  and  denials.^' 

The  court  instructs  the  jury  that  if  the  defendant  made  the 
charges  set  up  in  the  answer  in  good  faith,  believing  that  there 
were  grounds  therefor,  and  the  conduct  of  the  plaintiff  had  been  so 
imprudent  as  to  furnish  him  grounds  therefor,  and  this  conduct  had 
come  to  his  knowledge  after  he  renewed  the  contract  with  her,  and 
he  repudiated  the  contract  by  reason  of  this  conduct  of  hers,  and  of 

5  5  Davis  V.  Pryor.  58  S.  W.  660,  3  5t  Osmun  v.  AYinters,  46  P.  7S0,  30 

Ind.   T.   .396.  Or.  177. 

5C  Broyhill    v.    Norton,    7i    S.    W. 
1024,  175  Mo.  190. 
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this  belief  that  he  had  entertained,  then  you  should  not  allow  the 
circumstance  to  weigh  as  much  in  the  assessment  of  damages  as 
if  he  had  made  the  charge  recklessly,  wantonly,  and  maliciously; 
but  you  will  take  the  circumstances  all  into  view,  and  inquire,  how 
has  he  made  the  charge?  Has  it  been  a  reckless,  a  wanton,  mali- 
cious charge,  or  has  it  been  made  in  good  faith?  You  will  deter- 
mine the  questions  of  the  manner  and  animus  of  this  defense  as  well 
as  the  question  of  the  amount  of  damages.''^ 

§  1197.  Condition  in  life  or  financial  circumstances  of  defendant 
§  1197(1).    Iowa 

The  jury  are  instructed  that,  if  you  find  for  the  plaintiff,  you  may, 
upon  the  question  of  damages,  consider  the  pecuniary  advantage  to 
the  plaintiff'  of  the  marriage  ;  the  money  value  or  worldly  advantage 
that  the  marriage  would  have  given  to  the  plaintiff,  and  the  ad- 
vantage of  such  a  domestic  establishment  as  would  be  suitable  to 
plaintiff  as  the  wife  of  a  person  of  the  defendant's  estate  and  station 
in  life.''» 

§   1197(2).     Michigan 

You  are  instructed  that  the  actual  circumstances  of  the  defendant 
may  be  considered  by  the  jury,  so  far  as  they  show  the  condition 
in  life  the  plaintiff  would  have  secured  by  the  consummation  of 
the  marriage.^* 

You  are  instructed  that  the  question  whether  the  defendant  will, 
in  view  of  his  pecuniary  circumstances,  be  able  to  pay  the  damages 
awarded,  should  have  no  inliuence  with  the  jury  in  estimating  their 
amount.^' 

§   1197(3).    Utah 

If,  under  the  evidence  and  instructions  of  the  court,  you  find  a 
verdict  for  plaintiff,  in  assessing  her  damages  you  should  take  into 
consideration  any  evidence  which  has  been  introduced  as  to  de- 
fendant's financial  condition  as  tending  to  show,  if  it  does  so  show, 
the  advantage  that  would  have  accrued  to  plaintiff,  if  the  contract, 
if  any,  had  been  completed  by  a  marriage. ^^ 

5  8  Kelley  v.  Highfield,  14  P.  744,  15  go  Miller  v.  Rosier,  31  Mich.  475. 

Or.  277.  61  Miller  v.  Rosier,  31  Mich.  475. 

59  McKenzie  v.  Gray,  120  N.  W.  71,  es  Arbon   v.   Blvth,   179   P.  979,    54 

143  Iowa.  112.  Utah.  153. 
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CHAPTER  LXXVI 

BREACH  OF  THE  PEACE 

§  1198.     What  coustitntcs. 
llOi).     Dotenses. 
1200.     Liability  ou  bond  to  keep  the  peace — Defenses. 

§  1198.     What  constitutes 

I  instruct  you,  as  a  matter  of  law,  that  a  person  who,  on  the 
pubhc  streets  of  a  city,  in  the  presence  of  several  persons,  applies 
to  another  vile  epithets,  with  the  intention  of  annoying,  offending, 
and  disturbing  such  person,  commits  a  breach  of  the  peace. ^ 

§  1199.     Defenses 

The  jury  are  instructed  that  violent  or  abusive  language  on  the 

part  of  the would  not  justify  the  defendant  in  cursing  him, 

but  that  such  language  can  be  considered  in  mitigation  of  the 
penalty,  in  case  you  find  the  defendant  guilty.^ 

§  1200.     Liability  on  bond  to  keep  the  peace — Defenses 

You  are  instructed  that,  if  the  act  of  in  assaulting  the 

party,  which  is  admitted  to  constitute  a  breach  of  the  bond,  was 
caused  by  mental  disease  or  unsoundness,  which  dethroned  his 
reason  and  judgment  with  respect  to  that  act,  which  destroyed  his 
power  rationally  to  comprehend  the  nature  and  consequence  of  that 
act,  and  which,  overpowering  his  will,  irresistibly  forced  him  to  its 
commission,  then  he  is  not  legally  answerable  therefor ;  but  if 
you  believe,  from  all  the  evidence  and  circumstances,  that  he  was 
in  possession  of  a  rational  intellect  and  sound  mind,  and  allowed 
his  passions  to  escape  control,  then,  though  passion  may  for  the 
time  being  have  driven  reason  from  her  seat  and  usurped  it,  and 
have  urged  him  with  a  force  at  the  moment  irresistible  to  desperate 
acts,  he  cannot  claim  for  such  acts  the  protection  of  insanity.^ 

1  State  V.  Appleton,   78   P.  445,   70  2  Watkins  v.  State  (Tex.   Cr.  App.) 

Kan.  217.  44  S.  W.  507. 

"  State  V.  Geddis,  42  Iowa,  264. 
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CHAPTER  LXXVII 

BRIBERY 

§  1201.  Elements  of  offense. 

1202.  Necessity  of  showing  that  oft'ered  bribe  influenced  official  action. 

1203.  Authority  of  agent  to  bind  defendant  by  receiving  bribe. 

1204.  Bribery  of  peace  officer. 

1205.  Inducing  appointment  to  official  position. 

1206.  Taking  of  money  by  official  to  influence  action  of  other  officers. 

§  1201.     Elements  of  offense 

You  are  instructed  that,  before  you  can  find  the  defendant  guilty^ 
you  must  find  from  the  evidence,  beyond  reasonable  doubt,  that  the 
accused,  with  corrupt  intent,  at  the  time  and  place  charged,  ac- 
cepted from  the  brewing  company  a  check  for  $ ;    that  it 

was  a  thing  of  value ;  that  it  was  given  and  received  .under  an  ex- 
press or  implied  agreement  or  understanding,  to  influence  him  in 
his  official  action  upon  the  application  for  a  permit  to  construct  the 
building  in  question.^ 

§  1202.     Necessity  of  showing  that  offered  bribe  influenced  official 
action 

As  a  general  proposition  to  direct  you  in  this,  I  will  say  that  the 
respondent  cannot  be  convicted  unless  you  find  beyond  a  reason- 
able doubt  that,  at  the  time  claimed  by  the  people,  the  money  was 

given  to ,  by  or  through  the  agency  of  the  respondent,  with 

the  corrupt  intention  and  for  the  purpose  of  corrupting  him  and 
influencing  his  official  action  in  issuing  fraudulent  certificates  men- 
tioned in  the  information.    As  I  said  to  you  before,  that  must  have 

been  the  purpose,  and  whether  or  not  ever  issued  them 

would  make  no  difference,  if  he  received  the  money.  If  he  had  then 
said,  "I  won't  issue  any  certificates,"  the  crime  would  be  just  as 
complete  as  it  would  be  if  he  had  issued  them,  if  it  was  paid  to 
him  with  the  corrupt  intention  of  influencing  him  in  his  official  ac- 
tion.^ 

§  1203.     Authority  of  agent  to  bind  defendant  by  receiving  bribe 

The  jury  are  instructed  that  it  is  the  law  generally  that  any  act 
of  an  assumed  agent,  and  a  recognition  of  his  authority  by  the 
alleged  principal,  may,  in  a  proper  case,  prove  the  agency  to  do 
other  similar  acts.  And  if  you  find  in  this  case  that  C.  was  au- 
thorized or  directed  by  defendant  to  collect  in  his  behalf  money 

1  Dunn  V.  State,  102  N.  W.  935,  125  =  People  v.   Gorsline,  91  N.  W.  16, 

Wis.  181.  132  Mich.  549. 
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from  one  or  more  of  these  women,  other  than  A.,  such  fact  is 
proper  to  be  considered  in  determining  whether  or  not  defendant 
authorized  C.  to  collect  money  from  her.  Indeed,  if  you  find  that 
C.  had  general  authority  to  collect  protection  money  from  aban- 
doned women,  or  from  a  certain  class  of  them,  which  included  A., 
then  you  would  be  justified  in  finding  that  in  receiving  money  from 
A.,  if  in  fact  he  received  it,  he  received  the  same  for  the  defend- 
ant, and  in  that  event  will  find  that  he  himself  received  the  money .^ 

§  1204.     Bribery  of  peace  officer 

You  are  instructed  that  by  the  term  "bribe,"  as  herein  used,  is 
meant  any  gift,  emolument,  money,  or  thing  of  value,  or  the  prom- 
ise of  either,  bestowed  or  promised  for  the  purpose  of  influencing 
a  peace  officer  in  the  performance  of  any  duty,  public  or  official, 
or  as  an  inducement  to  favor  the  person  offering  the  same.'* 

You  are  instructed  that  the  actual  tender  of  a  bribe  is  not  nec- 
essary to  perfect  the  oft'ense  of  offering  a  bribe  as  contemplated  by 
statute.  Any  expression  of  an  ability  to  produce  a  bribe,  as  a  gift 
to  the  officer  to  induce  him  to  release  the  person,  is  all  that  is  nec- 
essary to  perfect  the  crime  charged  in  the  indictment.^ 

You  are  instructed  that  a  policeman  of  any  incorporated  town 
or  city  is  a  peace  officer  within  the  meaning  of  the  term  as  used 
in  this  charge.* 

§  1205.     Inducing  appointment  to  official  position 

You  are  instructed  that,  in  order  to  convict  defendant  in  this 
case,  it  devolves  upon  the  state  to  prove  affirmatively,  and  by  com- 
petent evidence,  that  defendant,  within  years  prior  to  the 

finding  of  the  indictment,  offered  to  pay,  or  did  actually  pay  to 
money,  gratuity,  reward,  or  some  other  valuable  considera- 
tion, with  the  intent  to  induce  or  procure  him,  the  said  ,  to 

appoint  defendant  to  the  office  of of  the  city  of ,  and 

that,  at  the  time  of  paying  such  money,  gratuity,  reward,  or  other  con- 
sideration, the  said  was  an  officer  of  the  city  of  ,  and 

authorized  to  make  such  appointment.'^ 

3  State  V.  Ames,  96  N.  W.  .330.  90  e  Lee  v.  State,  85  S.  W.  804,  47 
Minn.   183.                                                        Tex.  Cr.  R.  620. 

4  Lee  V.  State,  85  S.  W.  804,  47  7  state  v.  Graham,  8  S.  W.  911,  96 
Tex.  Cr.  R.  620.                                              Mo.  120. 

5  Lee    V.    State,   85    S.    W.   804,  47 
Tex.  Cr.  R.  620. 
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§  1206.  Taking  of  money  by  official  to  influence  action  of  other 
officers 
The  court  charges  the  jury  that  it  was  immaterial  whether  de- 
fendant's own  vote  was  to  be  affected  by  the  bribe  or  not;  if  he 
asked  for  the  money,  intending  and  understanding  that  he  would 
take  the  money,  and  use  it  for  the  purpose  of  influencing  the  ac- 
tion of  other  members  of  the  council,  and  corruptly  obtaining  the 

contract  for    these  people  ( &  Co.),  then  he  would  be  guilty 

of  the  crime  charged  in  the  .indictment.^ 

■^  State  V.  Durnam,  75  N.  W.  1127,  73  Minn.  150. 
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A.     Construction  and  Maintivnancej 

§   1207.     Duty  of  county  with  respect  to  bridge  on  state  line 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence  in 
this  case  that  the  bridge  in  controversy  was  upon  a  part  of  a. public 

highway,  located  upon  the  line  between  county,  state  of 

on  the  north,  and  the  state  of on  the  south,  part  of 

said  public  highway  being  north  of  said  interstate  line  and  part 
of  said  highway  being  south  of  said  state  line,  and  that  the  said 
bridge  in  controversy  was  located  partly  north  of  said  state  line 
and  partly  south  thereof,  then  and  in  that  event  you  are  instructed 
that  the  said  defendant  was  under  obligation  to  maintain  and  keep 
the  said  bridge  in  reasonable  repair  and  in  a  reasonably  safe  con- 
dition, the  same  as  if  the  said  bridge  and  highway  were  located  en- 
tirely within  the   said  county  of  and  that  the  liability  of 

the  defendant  for  damages  resulting  from  the  defective,  insufifi- 
cient,  and  unsafe  condition  of  said  bridge  is  the  same  as  it  would 
have  been  had  the  said  bridge  and  highway  been  entirely  within  the 
said  county  of } 

§  1208.     Duty  of  town  with  respect  to  bridge  on  town  line 

The  court  instructs  the  jury  that  the  statute  of  this  .state  does 
not  confer  authority  upon  the  commissioners  of  highways  of  one 
town  to  compel  the  commissioners  of  an  adjoining  town  to  repair 
or  erect  a  bridge  upon  the  town  line  or  pay  one-half  of  the  cost  of 
such  bridge  after  it  has  been  constructed  or  repaired.^ 

§  1209.     Criminal  liability  for  destruction  of  bridge 

The  jury  are  instructed  that,  before  you  can  convict  you  must  be 
satisfied  from  the  evidence  beyond  a  reasonable  doubt  that  the 
bridge  in  question  was  a  public  bridge,  that  the  road  upon  which 
it  was  placed  was  a  public  road  at  the  time  of  the  alleged  destruction, 
that  the  said  road  was  properly  established  by  the  proper  legal  au- 
thorities, or  was  a  public  road  by  user,  and  was  such  public  road 
at  the  time  of  the  alleged  destruction,  and  that  the  defendant  will- 
fully, unlawfully  and  maliciously  did  cut  and  destroy  the  said 
l:)ridge  with  intent  to  injure  the  same.^ 

The  jury  are  instructed  that,  in  endeavoring  to  learn  whether  or 
not  the  defendant  knew  the  bridge  in  question  was  a  public  one, 
and  located  upon  a  properly  established  public  road,  you  may  con- 
sider the  fact  that  the  defendant  received  damages  from  the  county 

1  Bethel  v.  Pawnee  County,  145  JN".  s  O'Dea  v.   State,  20  N.  W.  299,  16 

W.  .363,  95  Neb.  20.3.  Neb.  241. 

-  Tonti  Township  v.  Foster  Town- 
ship, 152  111.  App.  536. 
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of for  the  land  taken  to  constitute  the  part  of  the  road  upon 

which  the  bridge  was  located.* 

B.    Drawbridgt>;s 

Negligenre  with   rospoet  to  maiutenance  and  operation   of  drawbridge,   see 
post,  §  1220. 

§  1210.     Management — Liability  for  injuries  to  boat  from  refusal 
to  open  draw 

You  are  instructed  that  it  was  the  duty  of  the  defendant  company 
to  open  the  draw  to  allow  the  boat  to  pass  through  unless  the  do- 
ing so  would,  under  the  circumstances,  have  endangered  the  lives 
of  those  undertaking  to  operate  it,  or  have  endangered  the  opera- 
tion of  its  trains,  or  have  created  a  reasonable  apprehension  there- 
of, on  account  of  the  storm  prevailing  at  the  time,  if  any.^ 

You  are  instructed  that  if  you  believe  from  the  evidence  that  the 
defendant's  agents  and  servants  failed  or  refused  to  open  the  draw 
to  allow  the  boat  to  pass  through  when  duly  signaled,  though  the 
same  might  have  been  done  without  endangering  the  lives  of  those 
operating  the  draw  or  the  maintenaftce  of  defendant's  lin^  of  railway 
for  the  safe  passage  of  trains,  or  without  reasonable  apprehension 
thereof,  and  that  in  consequence  thereof  in  the  natural  course  of 
events,  from  conditions  then  existing  and  known  to  such  agents  and 
servants,  the  vessel  was  damaged  and  wrecked,  then  the  plaintiffs 
are  entitled  to  recover.  But  if  the  attempt  to  open  the  draw  at  the 
time  would  have  endangered  the  safety  of  those  undertaking  to 
operate  it,  or  the  maintenance  of  defendant's  line  of  railway  for 
the  safe  passage  of  trains  or  created  a  reasonable  apprehension 
thereof,  then  the  defendant  is  entitled  to  your  verdict.® 

C.    Liability  for  Injuries  Resulting  from  Defects  in,  or  In- 
sufficiency OF,  Bridge 

§  1211.     Degree  of  care  required  in  general 

§   1211(1).     Georgia 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 

defendant  did  construct  this  bridge  since  ,  and  did  so  build 

it  that  it  was  in  a  reasonably  safe  condition  for  travelers  to  pass 
over  it  without  danger,  then  you  Vv'ould  be  authorized  to  find  for 
the   defendant.^ 

4  O'Dea  V.  State,  20  N.  W.  299,  16  e  West  v.  Galveston,  H.  &  S.  A.  Ry. 

Neb.  241.  Co.   (Tex.   Civ.   App.)   196   S.  W.  343. 

r.  West  V.  Galveston,  H.  &  S.  A.  Ry.  7  Bibb  County  v.  Ham,  35  S.  E.  656,. 

Co.  (Tex.  Civ.  App.)  196  S.  W.  343.  110  Ga.  340. 
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§  121 1(2).    Indiana 

The  jury  are  instructed  that  the  board  of  commissioners  of  the 
defendant  county  are  chargeable  with  knowledge  of  the  tendency  of 
timbers  to  decay,  and  it  is  incumbent  vipon  the  commissioners  to 
use  ordinary  care  in  providing  against  the  timbers  in  a  bridge 
becoming  unsafe  because  of  the  decay  incident  to  age  and  long  use.* 

§  1211(3).     Michigan 

You  are  instructed  that,  if  the  jury  find  that  the  bridge  in  question 
was  not  in  good  repair,  and  in  a  condition  reasonably  safe  for  public 
travel  at  the  time  of  the  accident,  on  which  account  the  injury  oc- 
curred, and  the  plaintifif  was  not  in  fault  in  going  or  driving  his  en- 
gine upon  it,  and  the  defendant  ought  to  have  known  of  the  unsafe 
condition  of  the  bridge,  then  the  plaintiiT  would  be  entitled  to  re- 
cover just  damages.® 

§   1211(4).    Nebraska 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence  in 
this  case  that  the  bridge  in  controversy  was  upon  and  a  part  of  a 

public  highway  in  the  county  of ,  in  the  state  of ,  and 

was  a  bridge  which  the  said  county  was  liable  to  maintain  and  keep 
in  a  suitable  state  of  repair,  and  was  out  of  repair  at  the  time  of 
the  accident,  and  was  defective  and  unsafe,  and  that  because  of 
said  defective  and  unsafe  condition  the  bridge  gave  way  and  caus- 
ed the  injury  to  the  said  ,  from  which   he  soon  thereafter 

died,  without  his  fault,  and  that  such  defective  and  dangerous  con- 
dition of  said  bridge  was  such  that  it  could  have  been  discover- 
ed or  detected  by  reasonable  inspection  and  examination  of  the 
bridge  in  time  to  have  repaired  the  same,  then  you  are  instructed 
that  this  defendant  would  be  liable  because  of  such  condition  of 
said  bridge.^" 

The  jury  are  instructed  that  a  county  cannot  be  held  as  an  in- 
surer of  those  who  have  occasion  to  use  a  county  bridge.^'- 

§   12(1(5).     Virginia 

The  court  instructs  the  jury  that  the  defendant,  the  city  of 


is  bound  to  use  reasonable  care  and  precaution  to  keep  and  main- 
tain its  streets,  bridges,  and  sidewalks  in  good  and  sufficient  re- 
pair to  render  them  reasonably  safe  for  all  persons  exercising  or- 
dinary care  and  prudence,  passing  on  or  over  the  same ;   and  if  the 

jury  believe  from  the  evidence  that  the  defendant,  the  city  of , 

failed  to  use  all  reasonable  care  and  precaution  to  keep  its  bridges 
and  sidewalks  in  such  repair  and  that  the  injury  complained  of  re- 

8  Apple  V.  Board  of  Com'rs  of  Ma-  J"  Uethel  v.  Pawnee  County,  14."'>  N. 
rion  County,   27  N.   E.   166.   127   Ind.       AW  :!!;:;,  do  Neb.  203. 

553.  '  1  I'eiizniieier    v.    Colfax    County, 

9  Woodbury  v.   Citv  of  Owosso,  31       144  N.  W.  248,  94  Neb.  675. 
N.  W.  130,  04  Mieh.  239. 
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suited  from  that  cause,  as  charged  in  the  declaration,  and  that 
the  plaintiff  sustained  damage  thereby,  whilst  exercising  such  a 
degree  of  care  and  caution  as  under  the  circumstances  might  rea- 
sonably be  expected  from  a  man  of  reasonable  care  and  prudence. 
then  he  is  entitled  to  recover  of  the  defendant  in  this  suit  such  an 
amount  as  the  jurv  ma\'  ascertain  from  the  evidence,  not  exceed- 
ing $ .1- 

§  1212.     Liability  for  defects  in  original  construction 

You  are  instructed  that  plaintiff,  in  his  petition,  does  not  claim 
that  the  bridge  where  he  claims  to  have  been  injured  was  negligently 
constructed  in  the  first  instance,  but  only  that  the  defendant  had 
been  negligent  in  suffering  it  to  get  out  of  repair.  You  are  there- 
fore charged  that,  in  considering  whether  or  not  the  defendant  was 
guilty  of  negligence  under  the  charge  of  the  court,  you  cannot  con- 
sider any  evidence  you  may  believe  tends  to  show  that  the  bridge 
was  negligently  constructed  in  the  first  instance;  and.  if  you  be- 
lieve the  defendant  maintained  the  bridge  in  the  same  condition  as 
it  was  first  constructed,  and  that  if  there  were  ever  any  holes  or  de- 
fects in  the  same,  as  alleged  in  plaintiff's  petition,  that  the  existence 
of  the  same  was  unknown  to  defendant,  or  had  not  existed  in  the 
bridge  such  a  length  of  time  that  the  defendant,  in  the  exercise  of  or- 
dinary care,  would  have  learned  of  the  same,  you  are  directed  to 
find  for  the  defendant. ^^ 

§  1213.     Care  required  as  to  plan  of  bridge 

The  jury  are  instructed  that  in  the  erection  of  countv  bridges  it 
is  the  duty  of  the  county  to  exercise  ordinary  and  reasonable  skill 
and  care  in  adopting  a  plan,  as  well  as  in  the  construction  of  the 
bridge ;  and  if  you  find  that  the  defendant  employed  a  competent 
and  skilful  engineer  to  prepare  and  draft  the  plan  of  the  bridge  in 
question,  and  that  he  did  so,  and  recommended  it  as  sufficient  for 
that  purpose,  and  the  county  authorities,  in  good  faith,  believing 
it  to  be  sufficiently  strong  and  safe  for  the  purpose  designed, 
adopted  it,  then  this  would  be  the  exercise  of  care  and  skill  with 
reference  to  the  plan,  even  though  the  engineer  erred  in  his  judg- 
ment  with   reference   thereto.^* 

§  1214.     Duty  to  keep  in  repair 

Duty  of  city  with  respect  to  approach  to  public  bridge,  see  post,  §  30.30. 
§   1214(1).     Indiana 

You  are  instructed  that  it  is  the  duty  of  the  board  of  commis- 
sioners of  the  county   to  exercise  ordinary  care   and   skill   in  the 

1-  City  of  Charlottesville  v.  Jones.  i*  Ferguson  v.  Davis  County,  10  N. 

97  S.  E.  .316,  123  Va.  6S2.  W.  90U,  57  Iowa,  601. 

i-=  Gulf,  C.  &  S.  F.  Rv.  Co.  V.  Taylor 
(Tex.  Civ.  App.)  31  S.  W.  214. 
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maintenance  in  a  reasonable  condition  of  repair  of  all  bridges  con- 
nected with  and  forming  part  of  the  legal  public  highways  of  this 
county.^" 

§  1214   (2).     Vermont 

The  jury  are  instructed  that  it  was  the  duty  of  the  town  to  keep 
this  bridge  reasonably  safe  for  the  amount  and  kind  of  travel  that 
might  fairly  be  expected  to  pass  over  it,  and  so  that  travelers 
might  be  reasonably  safe  from  the  consequences  of  such  accidents 
as  might  justly  be  expected  occasionally  to  happen  there.  This 
duty,  as  affecting  the  town's  liability  to  pay  damages  for  injuries 
occasioned  by  defects  in  the  bridge,  is  not  measured  by  the  exer- 
cise of  ordinary  care  and  diligence  on  the  part  of  the  town  in  re- 
spect of  keeping  the  bridge  in  repair:  nor,  on  the  other 
hand,  is  the  town  liable  absolutely  as  an  insurer  for  damages  re- 
sulting by  reason  of  its  insufficiency  and  want  of  repair.  The  stat- 
ute imposed  the  duty  of  keeping  this  bridge  in  good  and  sufficient 
repair.  If  the  town  is  chargeable  with  any  fault  in  respect  of  this 
duty,  the  liability  attaches,  if  the  plaintiff's  case  is  otherwise  made 
out,  and  the  town  is  liable  for  accidents  and  injuries  caused  by 
reason  of  defects  existing  therein  through  the  fault  of  the  town, 
for  against  such  accidents  and  injuries  the  town  is  an  insurer, 
and  this,  without  notice  to  it,  or  regardless  of  the  question  of  neg- 
lect. If  the  plaintiff,  being  free  from  fault  on  her  part  that  contrib- 
uted thereto,  or  if  her  husband  was  free  from  fault  on  his  part  that 
the  law  will  impute  to  the  plaintiff,  if,  in  the  absence  of  any  such 
fault,  the  plaintiff  received  injury  that  was  the  combined  result  of 
such  an  accident  as  might  justly  be  expected  to  happen  there,  and 
the  insufficiencv  or  want  of  repair  of  the  bridge,  the  town  is  lia- 
blc.i« 

§   1214(3).    Washington 

You  are  instructed  that  it  is  the  duty  of  the  county  not  only  to 
construct  its  bridges  in  such  a  manner  as  that  they  shall  be  safe, 
but  to  use  ordinary  care  in  keeping  them  in  a  safe  condition  for 
travelers  and  all  persons  passing  over  said  bridge,  by  removing 
therefrom  timbers  which  by  use  have  become  or  may  have  become 
decayed  and  rotten,  and  thus  rendering  the  bridge  "unsafe  and  dan- 
gerous.^' 

§  1215.     Duty  of  inspection 

The  jury  are  instructed  that  the  board  of  supervisors  is  charged 
by  law  with  the  duty  of  supervising  and  keeping  the  county  bridg- 

15  Board  of  Com'rs  of  Allen  County  ^'  Robe  v.  Snohomisli  County,  77  P. 

V.  Bacon,  96  Ind.  31.  810,  35  Wash.  475. 

le  Graves  v.  Town  of  WaitsHeld,  09 
A.   137,  81   Vt.   S4. 
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es  in  repair.  If  the  members  of  the  board  did  not  possess  the  req- 
uisite skill  to  discharge  the  duty  of  inspection,  then  it  was  the  duty 
of  the  board  to  appoint  or  provide  some  one  possessing  such  skill, 
and  to  have  all  county  bridges  under  their  care  examined  as  fre- 
quently as  men  of  ordinary  prudence  and  care  would  deem  neces- 
sary for  the  safety  of  the  traveling  public,  and  as  experience  dem- 
onstrated the  necessity  of  examination,  and  if  the  board  failed  to 
do  this,  such  failure  would  be  negligence. ^^ 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  defendant  caused  said  bridge  to  be  examined  at  some  time  prior 
to  the  accident  by  a  person  who  possessed  reasonable  and  ordinary 
skill  in  such  matters,  and  find  that  he  reported  the  bridge  safe  for 
a  reasonable  length  of  time,  then  the  defendant  would  not  be  neg- 
ligent for  a  failure  to  cause  it  to  be  examined  until  the  expiration 
of  snch  time,  unless  some  member  of  the  board  of  supervisors  was 
notified  that  it  had  become  dangerous  and  un-safe  for  public  travel, 
and  had  neglected  thereafter  within  a  reasonable  time  to  make 
examination  to  ascertain  its  condition. ^^ 

§  1216.     Duty  to  furnish  guard  rails 
§  1216(1).     Georgia 

•  You  are  instructed  that  it  was  the  duty  of  the  defendant  to  con- 
struct and  maintain  the  bridge  in  a  reasonably  safe  condition  for 
travelers  to  pass  over  it  without  danger,  and,  if  necessary,  to  make 
it  ordinarily  safe,  to  put  up  guard  rails,  then  it  was  the  duty  of  de- 
fendant to  put  up  such  guard  rails.^® 

%   1216(2).    Missouri 

The  court  instructs  the  jury  that  it  was  the  duty  of  defendant, 
in  erecting  and  constructing  the  bridge  in  question,  over  and 
across  a  public  street  in  the  city,  to  so  erect  and  construct  said 
bridge  as  to  make  the  same  reasonably  safe  for  travel  and  use  for 
all  persons  passing  over  the  same  on  foot  or  otherwise,  as  well  in 
the  night  as  in  the  daytime;  and,  if  the  jury  believe  from  the  evi- 
dence that  railing  or  bannistering  or  other  guard  was  necessary 
on  the  sides  of  the  bridge  to  protect  foot  passengers  by  day  or  by 
night  from  the  danger  of  a  fall  from  the  bridge,  then  it  was  the 
duty  of  the  defendant  to  cause  to  be  provided  and  constructed  on 
the  sides  of  the  bridge  such  railing  or  bannistering  or  other  suffi- 
cient guard  to  give  protection  against  such  danger  of  falls  from 
the  bridge,  and  the  court  instructs  the  jur}',  that  the  question 
whether  such  railing,  bannistering  or  other  guard  was  necessary, 

18  Ferguson  v.  Davis  County-,  10  N.  20  Bibb  County  v.  Ham,  35  S.  E. 
W.  906,  57  Iowa,  601,                                    656,  110  Ga.  340. 

19  Ferguson  v.  Davis  Count v,  10  N. 
W.  906,  57  Iowa,  601. 
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is  not  a  question  for  the  court  to  decide,  but  a  question  for  the  sole 
finding  and  determination  of  the  jury;  and  unless  the  jury  find 
from  the  evidence  that  such  railing,  bannistering  or  guard  was  so 
necessary  for  the  reasonable  safety  of  persons  passing  over  the 
!)ridge,  and  that  defendant  failed  to  provide  the  same,  plaintiff  is 
not  entitled  to  recover  in  this  action.  But  if  the  jury  find  from 
the  evidence  that  such  railing,  bannistering  or  guard  on  the  sides 
of  the  bridge  were  necessary  for  the  reasonable  safety  of  passen- 
gers by  night  or  by  day,  and  that  defendant  failed  and  neglected  to 
provide  the  same ;    and  further  find  that  plaintifif,  on  the  night  of 

,  was  passing  along  a  public  street  of  said  city,  leading  to 

and  over  said  bridge,  observing  and  using  ordinary  and  reason- 
able care  to  pass  and  go  over  said  bridge  safely,  when,  through  the 
fault  and  negligence  of  defendant  in  failing  to  have  such  railing  or 
other  guard  along  the  sides  of  said  bridge,  he  stepped  or  fell  from 
said  bridge  into  the  ravine  below  and  was  thus  greatly  hurt  and 
injured,  in  such  a  case  the  jury  will  find  for  plaintiff,  and  assess  his 
damages  in  such  sum  as  the  jury  may  believe  from  the  evidence 
he  sustained  by  reason  of  such  injury,  not  to  exceed  $ .^* 

§  1217.     Latent  defects 

The  court  instructs  the  jury  that,  if  the  defect  in  a  bridge  from 
which  injury  and  damages  occur  to  the  person  using  it  is  a  latent 
defect,  not  discernible  from  the  ordinary  tests  and  examinations 
usually  made  to  ascertain  its  condition,  and  if  those  charged  with 
such  examinations  have  not  been  negligent  in  their  duty  in  that 
regard,  the  county  cannot  be  held  liable  for  damages  caused  by 
such  latent  or  undiscovered  defects.^^ 

§  1218.     Capacity  of  bridge  for  heavy  or  extraordinary  loads 

The  jury  are  instructed  that,  in  an  action  against  a  county  to 
recover  damages  alleged  to  have  been  caused  by  the  breaking  down 
of  a  bridge  while  the  plaintiff  was  attempting  to  cross  it  with  a 
steam  traction  engine  and  separator,  it  is  for  the  jury  to  determine 
from  the  evidence  whether  or  not  the  bridge  was  properly  con- 
structed and  maintained,  and  whether  the  use  the  plaintiff  was 
making  of  it  was  unusual  and  extraordinary  and  such  as  the  county 
was  not  bound  to  anticipated^ 

The  jury  are  instructed,  that,  in  maintaining  a  bridge  for  public 
use,  the  county  is  not  limited  in  its  duty  by  the  ordinary  business 
use  of  the  structure,  nor  is  it  bound  to  provide  for  the  support  of 
extraordinary  or  unusually  heavy  loads,  but  it  is  only  bound  to 

21  Loewer  v.  City  of  Sedalia,  77  Mo.  23  Peitzmieier  v.  Colfax  County,  144 
431.                                                                     N.  W.  24ti,  94  ^.'eb.  675. 

22  Peitzmieier  v.  Colfax  County,  144 
N.  W.  248,  94  Neb.  675. 
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provide  what  may  be  fairly  anticipated  for  the  proper  accommoda- 
tion of  the  public  at  large,  in  the  various  occupations  which  from 
time  to  time  may  be  pursued  in  the  locality  where  the  bridge  is 
situated.  Whether  or  not  the  load  which  plaintiff  drove  on  the 
bridge  in  question  was  an  extraordinary  or  unusually  heavy  load 
is  a  question  for  you  to  determine  from  the  evidence  before  you.~* 

The  jury  are  instructed  that,  if  they  find  that  the  use  the  plain- 
tiff was  making  of  the  bridge  was  unusual  and  extraordinary  and 
such  as  the  county  was  not  bound  to  anticipate,  then  the  jury 
should  find  for  the  defendant. ^^ 

The  court  instructs  the  jury  that  whether  or  not  the  load  which 
the  deceased,  ,  drove  on  the  bridge  in  question  was  an  extraor- 
dinary or  unreasonably  heavy  load  is  a  question  for  you  to  deter- 
mine from  the  evidence  before  you.'^ 

§  1219.  Liability  for  injuries  to  lower  riparian  owner  by  washing 
away  of  bridge 

The  jury  are  instructed  that,  if  you  find  that  the  bridge  of  the 

defendant  above was  carried  away  by  a  flood  on  the 

day  of ,  and  in  passing  down  the  stream  carried  away  plain- 
tiff's dam,  then  plaintiff  is  entitled  to  recover  such  sum  as  will 
compensate  him  for  the  injury  sustained  and  loss  suffered,  provid- 
ed the  jury  also  find  that  the  location,  construction,  or  condition  of 
the  bridge  w^as  negligent,  and  that  the  carrying  away  of  the  bridge 
was  in  consequence  of  such  negligent  location,  construction,  or 
condition.^' 

The  jury  are  instructed  that,  even  if  you  find  that  the  flood  which 
carried  away  the  bridge  in  question  was  of  unusual  or  unprece- 
dented height,  yet  if  you  still  further  find  that,  but  for  the  improp- 
er and  negligent  location,  construction,  or  condition  of  the  bridge, 
if  5^ou  find  that  the  bridge  was  negligently  located  or  constructed, 
or  in  improper  condition,  through  the  negligence  of  defendant,  the 
disaster  to  plaintiff's  property  would  not  have  occurred,  then  the 
unusual  or  unprecedented  height  of  the  flood  is  no  defense.*^* 

§  1220.     Negligence  with  respect  to  maintenance  or  operation  of 

drawbridges 
§   1220(1).     Indiana 

You  are  instructed  in  this  case  that,  if  you  shall  find  that  there 
was  time,  in  the  exercise  of  ordinary  care,  for  the  bridge  tender  to 

24  Peitzmieier  v.  Colfax  County,  144  27  County  Commissioners   of  Hart- 

N.  W.  248,  94  Neb.  675.  ford  County  v.  Wise,  18  A.  31,  71  Md. 

2  5  Peitzmieier  v.  Colfax  County,  144  43. 

N.  W.  248,  94  Xeb.  675.  28  County  Commissioners  of   Hart- 

2  6  Seyfer  v.  Otoe  County,  92  N.  W.  ford    County   v.   Wise,   18   A.   31,   71 

756,  66  Neb.  566.  Md.  43. 
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have  stopped  and  lowered  the  bridge,  after  seeing,  or  after  he  was 
bound  to  see  in  the  exercise  of  ordinary  care,  the  dangerous  position 
of  plaintiff  upon  the  bridge,  if  you  find  he  was  in  such  dangerous 
position,  and  that  the  bridge  tender  failed  to  exercise  such  care  to 
stop  or  lower  such  bridge,  but  continued  to  raise  the  same  while 
the  plaintifif  was  thereon,  and  injured  him,  as  alleged  in  the  com- 
plaint, then  you  are  at  liberty  to  find  that  the  defendant  was  guilty 
of  negligence  in  the  premises. "'^ 

§   1220(2).     Wisconsin 

The  court  instructs  you  that  the  fact  that  the  defendant  might 
have  covered  this  crack  with  an  apron  is  not  established  by  the 
evidence  in  the  case;  there  is  no  evidence  as  to  the  conditions 
where  such  other  bridges  and  cracks  had  such  protection ;  and  you 
are  not  permitted  to  find  the  defendant  to  have  been  guilty  of  ac- 
tionable negligence  by  reason  of  the  absence  of  such  a  covering 
over  the  crack  in  question ;  and  the  court  further  instructs  you 
that  if  you  find  that  there  Avas  no  more  of  an  opening  or  crack  at 
the  place  of  the  accident  than  was  necessary  for  the  operation  of 
the  drawbridge,  then  you  will  acquit  the  defendant  of  negligence 
in  that  regard.^" 

§   1221.     Duty  of  municipality  as  to  bridge  built  by  private  person 

The  jury  are  instructed  that,  even  if  such  bridge  was  in  the  public 
street,  it  must  be  conceded  that  it  was  built  by  private  individuals, 
and  was  maintained  by  private  individuals,  and  that  the  city  had 
refused  to  consider  the  bridge  a  public  structure ;  and,  although 
built  in  the  public  street,  if  it  was  simply  and  solely  an  appendage 
to  H.'s  mills,  and  only  useful  as  connected  with  H.'s  mills,  and  to 
the  public  only  as  dealing  with  H.'s  mills,  and  was  not,  during  the 
time  it  has  stood  there  and  up  to  the  time  of  the  accident,  useful  to 
the  public  generally,  and  used  by  them  generally,  in  the  course  of 
ordinary  travel  along  said  street  to  and  from  places  other  than  H.'s 
mills,  then  the  city  would  not  be  liable  for  the  injuries  suffered  by 
the  plaintiff  through  the  falling  of  said  bridge.  But,  on  the  other 
hand,  if  said  bridge  stood  in  the  public  highway  and  appeared  to 
be  part  thereof,  and  the  approaches  from  the  traveled  part  of  the 
street  led  directly  thereto,  and  it  appeared  to  any  one  traveling  along 
the  highway  to  be  a  part  of  the  street  in  ordinary  use,  and  if  it  had 
been  and  was  actually  in  use  and  of  utility  generally  to  the  traveling 
public,  then  the  city,  if  it  had  erected  at  or  near  the  bridge  no 
visible  sign  or  monument  warning  the  public  that  such  bridge  was 
not  a  part  of  the  street,  was  under  a  duty,  so  long  as  it  permitted  the 

29  Michigan  City  v.  Werner,  114  ^i.  3o  Schumann  v.  City  of  Kaiikauna, 

E.  636.  186  Ind.  149.  158  N.  W.  71,  163  Wis.  39G. 
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l)ridge  to  remain  in  and  as  a  part  of  the  street,  subject  to  such  gen- 
eral use  and  utility,  to  keep  the  same,  or  see  that  the  same  was 
kept,  in  reasonable  repair,  so  that  it  would  be  reasonably  safe  and 
convenient  for  public  travel.^^ 

§  1222.     Duty  with  respect  to  temporary  bridge 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  scow  used  as  a  part  of  the  bridge  leaked,  and  that  the  defend- 
ant failed  to  keep  it  properly  pumped  out,  and  free  from  water, 
and  allowed  it  to  become  partly  filled  with  water,  and  that  this 
caused  it  to  settle  down  into  the  water,  causing,  with  the  load  driven 
by  plaintiff's  servant,  the  float  to  sink  down  low,  so  as  to  make  the 
apron  at  the  south  end  of  the  bridge  so  steep  as  to  be  dangerous 
and  unsafe  for  travel,  and  that  plaintiff's  servant  attempted  to  pass 
over  at  the  south,  and  was  drawing  a  load  of  reasonable  weight, 
and  was  in  the  exercise  of  reasonable  skill  and  caution  in  the  man- 
agement of  the  horse  and  load,  and  by  reason  of  such  unsafe  condi- 
tion of  the  apron  the  horse  was  unable  to  draw  the  load  over  it, 
and  was  so  compelled  to  fall  back  with  the  load,  and  in  so  going- 
back  the  wagon  broke  through  the  railing  or  the  barrier  on  the  side 
of  the  boat,  and  was  drowned,  and  you  also  find  that  the  officers  of 
the  city  had  notice  and  knowledge  of  the  defective  condition  of  the 
bridge  and  railing,  and  thereafter  had  reasonable  time  ancl  op- 
portunity to  put  the  same  in  proper  condition,  and  did  not  use  rea- 
sonable diligence  so  to  do,  then  the  plaintiff  would  be  entitled  to 
your  verdict.^^ 

The  jury  are  instructed  that,  if  you  find  the  fact  to  be  that  when 
the  plaintiff's  horse  was  being  driven  across  the  bridge,  on  the  day 
in  question,  the  passage  from  the  scow  to  the  approach  was  so  steep 
as  that  it  was  not  reasonably  safe,  whether  the  steepness  was  caused 
by  the  sinking  of  the  scow,  from  leakage,  or  by  the  receding  of  the 
water,  in  the  river,  as  shown  by  the  evidence,  but  on  account  thereof 
the  horse  was  overcome  by  the  load,  when  he  would  not  have  been 
overcome  if  the  incline  had  been  more  gradual,  and  shall  also  find 
that  sucli  incline  might  have  been  made  easier,  on  the  part  of  the 
city,  by  the  exercise  of  reasonable  care  and  skill,  and  that  this  steep- 
ness and  condition  caused  the  loss  of  the  horse,  then  the  city  would 
be  liable,  providing  the  plaintiff  and  the  driver  were  not  guilty  of 
a  want  of  ordinary  care  in  the  management  of  the  horse,  and  rea- 
sonable time  and  opportunity  to  put  the  bridge  in  a  safe  condition 
occurred,  as  I  have  stated. ^^ 

31  Detwiler  v.   City  of  Lansing,  55  33  St.  Clair  Mineral  Springs  Co.  v. 

N.  W.  361,  95  Mich.  484.  City   of    St.    Clair,   56   N.   W.   IS,   96 

3-'  St.  Clair  Mineral   Springs  Co.  v.       Mich.  463. 
City   of    St.    Clair,   56   N.   W.   18,   96 
Mich.  463. 
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§  1223.     Notice  to  county  of  defects 
§   1223(1).     Indiana 

You  are  instructed  that,  in  order  to  render  the  board  of  com- 
missioners chargeable  with  the  absence  of  ordinary  care  in  the 
keeping  of  the  bridge  in  question  in  repair,  it  is  necessary  that  it 
shall  be  shown  to  your  satisfaction  that  such  board  had  notice  or 
knowledge  that  the  bridge  needed,  or  was  out  of,  repairs.  For  this 
purpose  notice  or  knowledge  on  the  part  of  one  of  the  board  while 
in  office  would  be  equivalent  to  notice  to  the  board  itself,  but 
after  receiving  such  notice  such  reasonable  time  as  might  be  requir- 
ed to  take  the  necessary  steps  to  have  the  bridge  repaired  or  travel 
thereon  stopped  would  be  allowed  before  liability  would  attach,  and 
the  board  is  chargeable  with  knowledge  of  the  natural  tendency 
of  timber  to  rot  and  decay  by  lapse  of  time  and  exposure  to  the 
weather.^* 

§   1223(2).    Iowa 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
said  bridge,  by  reason  of  defective  construction  or  by  age,  had  be- 
come rotten  or  dangerous,  and  you  further  find  that  the  defendant 
knew  such  fact,  or  should  have  known  the  same  in  the  exercise  of 
ordinary  care  and  prudence,  or  that  it  was  notified  thereof,  then 
it  -vwuld  be  the  duty  of  the  defendant,  within  a  reasonable  time 
thereafter,  to  make  an  examination  of  said  bridge,  or  cause  it  to  be 
done,  and  either  to  repair  the  bridge  or  to  adopt  means  to  prevent 
its  use  by  the  public,  either  by  putting  up  barricades,  or  in  some 
way  warning  the  public  of  the  dangerous  condition  of  the  bridge, 
and  to  prevent  its  use  by  the  public ;  and  if  the  defendant,  being 
so  notified  or  having  such  knowledge,  did  not  so  act,  then  the  de- 
fendant would  be  guilty  of  negligence ;  and  if  such  negligence 
caused  such  injury  to  the  plaintifif,  then  the  defendant  would  be 
liable  therefor,  unless  you  should  further  find  from  the  evidence 
that  the  plaintiff  was  negligent,  and  that  his  negligence  contributed 
to  the  said  injury.  Notice  to  any  one  member  of  the  board  of  su- 
pervisors would  be  notice  to  the  defendant.^^ 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  defendant  was  not  negligent  in  the  original  construction  of  said 
bridge,  then  the  defendant  would  not  be  liable  for  any  injuries 
caused  by  the  same  becoming  out  of  repair  and  defective,  unless 
the  defendant  had  notice  thereof  or  knowledge  thereof  through  the 
members  of  the  board  of  supervisors,  or  unless  the  defect  was  so 
notorious  that  the  defendant  was  negligent  in  not  knowing  it,  or 
unless  the  bridge  had  been  built  so  long  that  in  the  exercise  of  ordi- 

34  Board  of  Com'rs  of  Allen  County  3  5  Ferguson  v.  Davis  County,  10  N. 

V.  Bacon,  96  Ind.  31.  W.  906,  57  Iowa,  001. 
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nary  care  and  prudence  the  defendant  ought  to  have  known  that 
it  would,  in  such  time,  become  rotten  and  dangerous.-''** 
§  1223(3).     Nebraska 

The  court  instructs  the  jury  that,  for  an  injury  caused  by  an  un- 
safe and  defective  condition  of  a  county  bridge,  a  county  is  liable 
for  damages,  notwithstanding  the  fact  that  no  actual  notice  of  such 
condition  had,  previous  to  the  occurrence  of  the  accident,  been  given 
to  any  officer  of  the  county  concerned,  where  the  defects  are  of  such 
a  nature  or  have  existed  for  such  a  length  of  time  that,  by  the  exer- 
cise of  ordinary  diligence,  they  might  have  been  discovered  and 
repaired.^" 

§  1224.     Constructive  notice  of  defects 

See,  also,  ante,  §  1223(3). 
§   1224(1).    Indiana 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  defects  in  the  bridge  had  existed  for  such  a  length  of  time  that 
the  defendant  county,  by  the  exercise  of  reasonable  diligence, 
could  have  known  of  its  defective  condition,  you  will  be  justified  in 
finding  that  the  defendant  had  notice  of  such  defects.^* 

§   1224(2).     Michigan 

You  are  instructed  that  a  municipality,  like  the  city  ot  , 


must  know  what  is  going  on  and  must  act  through  its  officers  and 
agents,  and  through  them  it  may  know  of  the  existence  of  a  de- 
fect in  a  highway  or  a  bridge.  And,  when  such  knowledge  is  gained 
by  its  officers  or  agents,  the  corporation  may  become  liable  for  neg- 
ligence in  not  making  repairs  where  repairs  are  needed.  On  the 
other  hand,  though  they  may  not  have  notice  and  knowledge,  a 
defect  may  exist  and  be  unknown,  and  the  corporation  still  be  lia- 
ble on  the  ground  that  the  prime  fault  consists  in  being  ignorant 
of  the  existence  of  the  defect ;  for  a  want  of  knowledge  may,  under 
given  circumstances,  imply  want  of  due  care.  The  duty  of  a  city 
is  to  exercise,  through  its  officers  and  its  agents  acting  for  it,  a  rea- 
sonable and  supervisory  care  over  its  highways  and  its  bridges, 
and,  within  reasonable  limits,  be  watchful  of  their  condition  and 
safety,  and  to  see  that  they  are  kept  in  a  reasonably  safe  condition 
for  public  travel.  A  corporation  is  not  bound  to  extraordinary  care 
or  extraordinary  diligence,  but  only  an  ordinary  care  and  ordinary 
diligence.  It  is  not  an  insurer  of  safety.  It  does  not  warrant  or 
undertake  against  accidents  and  injuries.  It  only  undertakes  that 
the  bridge  which  is  to  be  crossed  is  reasonably  or  ordinarily  safe 

36  Ferguson  v.  Davis  County,  10  N.  3  8  Board    of   Com'rs    of   La    Porte 

W.  906,  57  Iowa,  601.  County  v.  Ellsworth,  37  N.  E.  22,  9 

3  7  Betliel  V.  Pawnee  County,  145  M.  Ind.  App.  566. 
W.  303,  95  Neb.  203. 
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for  public  travel.  This  question  of  want  of  reasonable  care,  or  neg- 
ligence, must  be  determined  by  the  circumstances  of  each  case. 
\A'hat  circumstances  would  be  considered  a  want  of  ordinary  care 
when  applied  to  one  bridge  in  one  locality  would  not  be  so  consid- 
ered in  the  case  of  another  bridge  in  a  different  locality.  A  bridge 
of  long  standing  would  require  closer  and  more  frequent  examina- 
tion than  a  new  biridge.  A  bridge  in  a  densely  populated  commu- 
nity, upon  a  main  thoroughfare,  with  daily  heavy  travel,  would  re- 
quire more  vigilance  in  its  supervision  and  care  than  would  a  like 
bridge  in  a  thinly  settled  part  of  a  township,  or  in  a  city  with  only 
a  light  or  occasional  travel.  A  difference,  also,  in  the  material  out 
of  which  the  bridge  is  constructed,  or  on  which  rests  the  flooring 
of  the  bridge,  whether  the  timbers  used  were  suitable  or  other- 
wise, were  of  full  length  or  shorter  than  they  should  be,  and  the  per- 
manency of  the  construction,  would  all  have  to  be  considered  by 
the  jury  in  determining  the  question  of  ordinary  care,  or  a  want  of 
ordinary  care.^® 

I  charge  you  that  if  you  find  that  the  bridge  was  defectively  main- 
tained, in  the  manner  mentioned,  and  on  that  account  the  injury 
occurred,  and  the  plaintiff  was  without  fault  on  his  part,  and  the 
jury  find  further  that  this  defect  in  the  bridge  had  remained  and 
been  in  the  condition  complained  of  such  a  length  of  time  that  de- 
fendant should  have  known  of  it,  then  the  plaintiif  is  entitled  to 
recover.  If  you  find  the  defects  complained  of — that  is  to  say,  the 
liability  of  the  planks  and  joists  to  move  and  drop  oif  their  sup- 
ports by  the  jolting  of  passing  teams  and  loads — and  this  rendered 
the  bridge  unsafe  for  travel,  and  might  have  been  discovered  by 
an  examination  of  the  position  of  the  planks  and  joists,  then  the  city 
could  not  refuse  to  see  what  others  could  see,  and  they  would  be 
chargeable  with  negligence  for  not  knowing  these  facts ;  and,  if  the 
plaintiff  was  injured  without  fault  on  his  part,  he  ought  to  re- 
cover.*" 

§   1224(3).    Washington 

You  are  instructed  that  it  is  not  necessary,  in  order  to  charge  the 
county  with  negligence  in  suffering  the  bridge  in  question  to  remain 
out  of  repair,  for  the  plaintiff  to  prove  actual  notice  of  it,  but  that 
such  notice  may  be  inferred  if  the  defect  in  the  bridge  was  of  such 
a  character,  and  had  continued  for  such  a  length  of  time,  as  that  the 
officers  of  the  county  charged  with  the  supervision  and  repair  of  the 
bridges  of  the  county  might  and  probably  would  have  discovered  it 
if  they  had  used  ordinary  care  in  the  discharge  of  their  duties.*^ 

3  9  Woodbury  v.  City  of  Owosso,  31  -ti  Robe  v.  Snoliomisli  Couuty,  77  P. 
N.  W.  130.  64  Mich.  239.                                810,  35  Wash.  475. 

4  0  Woodbury  v.  Citv  of  Owosso,  31 
N.  W.  130,  64  Mich.  239. 
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You  are  instructed  that  the  law  charges  the  county  with  the 
knowledge  of  the  natural  tendency  of  timber  to  decay,  and  places 
upon  the  county  the  duty  of  exercising  ordinary  care  to  detect  and 
guard  against  any  decay  or  rottenness  that  might  exist,  and  that  a 
failure  to  exercise  such  care  upon  the  part  of  the  county  will  render 
the  county  liable,  although  it  may  have  no  actual  notice  of  the  con- 
dition of  the  bridge.*^ 

§   1225.     Right  of  municipality  to  opportunity  to  repair  bridge 

You  are  instructed  that  the  act  of  made  it  the  duty  of 

townships,  villages,  cities,  and  corporations  to  keep  in  good  re- 
pair, so  that  they  will  be  safe  and  convenient  for  public  travel  at 
all  times,  all  public  highways,  streets,  bridges,  crosswalks,  and 
culverts  that  are  within  their  jurisdiction,  and  under  their  care 
and  control,  and  which  are  open  to  public  travel.  But  the  statute 
also  provides  that,  when  an  action  is  brought  under  this  act,  it 
must  be  shown  that  such  township,  village,  city,  or  corporation  has 
had  reasonable  time  and  opportunity,  after  such  highway,  street, 
crosswalk,  or  culvert  became  unsafe  or  unfit  for  travel,  to  put  the 
same  in  a  proper  condition  for  use,  and  has  not  used  reasonable  dil- 
igence therein.  That  is  the  language  of  the  statute  which  creates 
the  duty  and  gives  the  right  of  action  to  the  party  injured,  and  this 
proviso  is  as  important  as  any  part  of  the  act. 

Before  the  plaintiff  can  recover  in  this  case,  gentlemen,  you  must 
be  satisfied,  by  a  preponderance  of  evidence — First,  that  the  plain- 
tiff has  sustained  an  injury;  second,  that  the  injury  was  caused  by 
the  bridge  being  out  of  repair  by  reason  of  the  defendant's  neglect 
to  keep  such  bridge  in  good  repair,  and  in  a  condition  reasonably 
safe  and  fit  for  travel ;  and,  also,  that  a  reasonable  time  and  op- 
portunity, after  such  bridge  became  out  of  order  and  unsafe  and 
unfit  for  travel,  if  you  find  it  out  of  repair,  had  elapsed  and  ex- 
pired, and  that  the  defendant  did  not  use  reasonable  diligence  to  re- 
pair and  put  the  same  in  proper  condition.  This  negligence  urged 
against  a  township  or  city,  and  its  liability,  can  only  arise  after 
it  has  had  notice  of  the  unsafe  condition  of  the  bridge,  or  where  the 
want  of  repair  or  bad  condition  of  the  bridge  by  reasonable  dili- 
gence could  have  been  discovered,  and  where  it  continued  for  such 
a  length  of  time  that  the  want  of  knowledge  on  the  part  of  the  city 
would  be  regarded  as  negligence  on  its  part.*^ 

4  2  Robe  V.  Snohomish  County,  77  P.  *3  Woodbury  v.  CitA^  of  Owosso,  31 

SIO,  35  Wash.  475.  N.  W.  130,  64  Mich.  239. 
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§  1226.     Contributory  negligence  of  traveler 

The  jury  are  instructed  that  the  plaintiff  was  bound  to  ride  her 
bicycle  with  reasonable  care  and  caution.  She  was  bound  to  ob- 
serve where  she  was  ^oing.  She  was  bound  to  take  notice  of  ob- 
stacles that  may  have  been  in  the  way.** 

§  1227.     Same — Use  of  bridge  with  knowledge  of  unsafe  condition 

§  1227(1).     Iowa 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
plaintiff,  at  the  time  he  drove  upon  the  bridge,  knew  its  unsafe  con- 
dij:ion,  and  that  it  was  imprudent  for  him  to  drive  upon  it  at  the 
time,  in  consequence  of  its  unsafe  condition,  then  his  own  negli- 
gence contributed  to  the  injury,  and  he  cannot  recover,  and  your 
verdict  must  be  for  the  defendant.*^ 

§   1227(2).    Michigan 

The  jury  are  instructed  that  it  was  the  duty  of  the  plaintiff,  as 
a  matter  of  law,  to  provide  herself  with  a  reasonably  safe  convey- 
ance when  going  upon  the  public  highway,  and  that  she  should 
have  a  reasonably  gentle  and  safe  horse,  and  the  duty  was  upon 
her  to  exercise  reasonable  care  and  prudence  in  driving  along  this 
highway  and  over  this  bridge ;  and,  if  she  failed  or  neglected  to 
observe  any  of  these  precautions,  she  is,  in  law,  guilty  of  what  is 
known  as  "contributory  negligence,"  and  she  cannot  recover  in  this 
case.  "Contributory  negligence"  means  that  by  her  own  careless- 
ness or  negligence  she  has  contributed  to  her  own  injury.  And,  if 
she  had  done  that,  under  the  law  she  is  not  entitled  to  recover  at 
all,  as  you  cannot  apportion  the  negligence.  Now,  the  mere  fact 
that  the  plaintiff  might  have  seen  this  hole  in  the  board  when  she 
drove  over  it  in  the  forenoon  of  that  day  would  not  of  itself  con- 
stitute her  guilty  of  contributory  negligence  in  endeavoring  to  pass 
over  that  bridge  again  that  evening.  You  have  a  right  to  consider 
the  fact  v/hether,  under  the  evidence,  a  reasonably  careful  and  pru- 
dent person  would  have  endeavored  to  have  crossed  that  bridge  as 
she  did  in  the  evening,  knowing  of  the  existence  of  the  hole  (if 
you  find  there  was  one,  and  she  knew  of  its  existence).  And  if 
you  find  that  a  reasonably  careful  and  prudent  person  would  not, 
having  the  knowledge  she  had,  have  offered  to  pass  over  that 
bridge  as  she  did  on  her  return,  then  that  would  amount  to  contrib- 
utory negligence  on  her  part.  Having  a  knowledge  (if  you  find 
she  had)  of  the  fact  that  there  was  a  hole  in  the  bridge,  then  it 
became  incumbent  upon  her  to  exercise  more  carefulness  and  cau- 

44  Strader  v.  Monroe  County,  51  A.  45  Homan    v.   Franklin   County,  57 

1100,   202  Pa.   626.  N.  W.  703,  90  Iowa,  185. 
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tion  in  crossing-  the  bridge  the  second  time  than  she  would  have 
otherwise  been  called  upon  to  do.  In  other  words,  if  she  knew 
or  realized  there  was  some  danger  in  crossing  the  bridge 
with  the  hole  in  it,  then  she  would  be  expected  to  exercise  care  and 
caution  proportionate  to  the  risk  she  ran.'*^ 

§  1227(3).     Nebraska  ^ 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
bridge  in  question  was  in  an  unsafe  condition,  and  if  you  further 

find  that  the  deceased,  ,  knew  of  such  unsafe  condition,  or 

had  reason  to  know  that  the  stringers  on  said  bridge  were  cracked 
or  broken  by  a  previous  strain,  then  you  are  instructed  that  the 
deceased  would  be  negligent  in  not  examining  said  bridge  before 
he  drove  upon  it.^' 

§  1228.  Same — Care  required  as  dependent  upon  load  sought  to 
be  imposed  upon  bridge 
You  are  instructed  that  the  care  required  to  be  used  by  a  traveler 
in  passing  along  a  highway  is  measured  by  the  perils  obviously 
to  be  encountered.  So,  in  this  case,  knowledge  of  the  possible  in- 
security of  this  bridge,  and  that  the  load  he  was  purposing  to  put 
upon  it  was  unusual  in  weight,  will  be  imputed  to  the  plaintiff. 
Travelers  are  bound  to  take  notice  of  the  fact,  as  a  matter  of  com- 
mon knowledge,  that  wooden  bridges  spanning  streams  will  break 
down  in  case  sufficient  weight  is  put  upon  them.  The  plaintiff 
could  not  assume,  and  had  no  right  under  the  law  to  assume,  that 
this  bridge  would  safely  bear  up  a  traction  engine  weighing  over 

■ pounds,  because  it  had  for  many  years   safely  stood  the 

test  of  ordinary  wagon  travel  over  it.  The  plaintifif  in  this  case 
must  have  known,  and  the  law  will  impute  such  knowledge  to  him, 
that  the  weight  which  he  was  proposing  to  put  upon  the  bridge  in 
question  was  over  two  or  three  times  greater  than  an  ordinary  load- 
ed wagon,  and  that  the  strain  upon  the  bridge  timbers  would  be  cor- 
respondingly greater ;  that  there  was  greater  danger  in  crossing  it 
with  this  engine  than  there  would  be  with  a  loaded  wagon ;  and  so 
he  was  bound  to  use  a  greater  degree  of  care  in  crossing;  or  at- 
tempting to  cross,  than  he  would  be  bound  to  use  in  case  he  were 
attempting  to  cross  with  a  loaded  wagon ;  and  the  degree  of 
care  which  he  was  bound  to  use  must  be  determined  by  you  un- 
der all  of  the  facts  and  testimony  in  the  case.** 

4  0  Bratfiseh  v.  Mason  Tp.,  79  N.  W.  4s  Walker  v.  Village  of  Ontario,  95 

576.  120  Mich.  323.  N.  W.  10S6,  118  Wis.  5G4. 

47  Seyfer  v.  Otoe  County,  92  N.  W. 
756,  66  Neb.  566. 
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§  1229.     Proximate  cause 

The  jury  are  instructed  that,  if  you  find  that  the  backing  of  the 
horse  was  not  occasioned  by  the  defective  condition  of  the  bridge 
or  apron,  then  it  would  make  no  difiference  whether  the  railing  was 
sufficiently  strong  or  not,  because  in  that  case  the  defendant's  neg- 
ligence would  not  be  the  proximate  cause  of  the  injury.*^ 

49  St.  Clair  Mineral  Springy  Co.  v.  City    ul'    St.    Clair,   5G   N.    W,    IS,  90 
Mich.  463. 
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A.    Appointment  or  Employment,  Duration  Thereof,  and  Ex- 
tent OF  Authority 
§  1230.     In  general 
§  1230(1).    Colorado 

The  jury  are  instructed  that  to  entitle  the  broker  to  commissions 
for  his  services,  he  must  make  it  appear,  by  a  fair  preponderance 
of  the  evidence,  that  the  services  were  rendered  under  an  employ- 
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ment  and  retainer  by  the  principal,  or  that  the  latter  accepted  his 
agency  and  ratified  or  adopted  his  acts.  If  he  rendered  the  serv- 
ice as  a  mere  volunteer,  without  any  employment,  express  or  im- 
plied, he  cannot  recover  commissions.^ 

§   1230(2).     Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  said  defendant  did  not  list  his  land  with  the  plaintiffs,  or  that 

it  is  not  the  prevailing-  custom  to  pay per  cent,  of  the  total 

sale  price  of  the  property  for  exchange  of  the  same,  or  that  the 

defendant  did  tell  the  plaintiff's  that  they  were  to  receive  $ 

net  to  him  for  his  land,  then  and  in  either  event  you  will  find  for 
the  defendant,  and  so  say  by  your  verdict.^ 

§   1230(3).    Wyoming 

You  are  instructed  that  it  is  the  duty  of  the  jury  in  this  case  to 
first  determine  under  the  evidence  what  the  contract  for  commis- 
sion, if  any,  was  as  between  the  plaintiff'  and  defendant  herein.  If 
you  find  that  the  agreement  entered  into  between  the  plaintiff  and 
defendant  was  that  the  defendant  instructed  the  plaintiff'  that  he 

would  sell  his  ranch  property  for  $ net,  and  refused  to  pay 

any  commission,  but  instructed  the  plaintiff  that  he  must  get  his 
commission  from  some  other  source,  then  I  instruct  you  that  the 
plaintiff  would  not  be  a  broker  under  the  ordinary  term,  but  that 
he  would  be  acting  under  a  special  contract,  and  would  not  be  en- 
titled to  and  could  not  collect  his  commission  claimed  under  his 

first  cause  of  action  until  the  defendant  had  been  paid  the  $ 

in  full  for  his  property ;  but  if  you  find  that  the  plaintiff"  and  de- 
fendant entered  into  an  agreement  whereby  the  defendant  agreed 

to  pay  the  plaintiff  $ if  he  found  a  purchaser  for  the  ranch 

lands  at  $ ,  and  that  there  was  no  agreement  as  to  the  net 

amount  due  the  defendant,  and  no  agreement  as  to  the  plaintiff  re- 
ceiving his  commission  other  than  from  the  defendant  then  I 
charge  you  that  the  law  as  hereinafter  defined  pertaining  to  brokers 
applies.'* 

§  1/131.     Requisites  of  contract  of  employment 
§   1231(1).     Michigan 

Now,  gentlemen,  I  want  you  to  read  the  certificate  of  autliority 
and  a  paper,  which  possibly  may  be  called  a  contract,  although  I 
will  not  call  it  a  contract;  between  the  parties.     Plaintiff'  went  to 

work  under  this  certificate  of  authority,  dated  the  day  of 

:     "To   Whom    It   may   Concern:      This   is   to   certify   that 

1  Duncan  v.  Borden,  5!)  1'.  GO.  13  s  Murphy  v.  W.  &  W.  Live  Stock 
Colo.  App.   481.                                                Co.,  1S7  P.  187,  26  Wyo.  4.j5. 

2  BlascliUc     V.    Ferjinson    &    Dyess 
(Civ.  App.)  208  S.  W.  727. 
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is  taking  orders  for  stock  for  the Car  Company,  and 


that  the  purchaser  can  send  his  check  covering  the  number  of 
shares  desired  to  the  Bank,  ,  or  direct  to  the  com- 
pany, and  certificates  will  be   forwarded  by   return  mail.     ." 

Later  this  was  entered  into,  which  possibly  may  be  called  a  con- 
tract, although  I  am  not  calling  it  a  contract :    " .    To  Whom 

It  may  Concern :     This  is  to  certify  that  the  bearer, -,  whose 

signature  is  herewith  [and  he  has  written  in  his  signature],  is  duly 
authorized  to  receive  and  solicit  application  for  a  limited  number 

of  shares  of  stock  of  the Car  Co.  at  the  original  par  value 

of dollars  ($ )  per  share,  all  checks  to  be  made  pay- 
able to  the  said  company.     Very  truly  yours,  ."     Now,  by 

these  papers  that  I  have  read  to  you,  gentlemen,  the  dealings  of 
these  parties  are  governed,  and  in  view  of  the  situation  of  the  com- 
pany, as  I  suggested  to  you  in  the  commencement  of  this  charge, 
the  parties  ought  by  them  to  be  governed.* 

§   1231(2).    Missouri 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
witness  D.,  as  a  member  of  the  plaintiff  firm,  and  the  defendant 
verbally  agreed  that  the  said  D.  should  undertake,  or,  if  the  defend- 
ant consented,  that  said  D.  should  endeavor  to  secure  a  tenant  for 
defendant,  Avho  would  enter  into  a  lease  with  defendant  for  the  oc- 
cupancy of  the  ground  owned  by  defendant  and  the  building  to  be 

erected  thereon  at  the  southeast  corner  of  and  streets 

in  the  city  of ,  and  mentioned  in  evidence,  then  such  agree- 
ment in  law  constituted  a  contract  of  employment,  and  in  such  cir- 
cumstances it  was  not  necessary,  in  order  to  make  the  defendant 
liable  to  the  plaintiffs,  that  the  amount  of  compensation  should 
have  been  mentioned  or  the  amount  agreed  upon,  and  if  you  believe 
that  the  plaintiffs,  acting  through  the  witness  D.  in  pursuance  to 

said   understanding  or   consent,  did   secure  the  Company, 

mentioned  in  evidence,  as  such  tenant  for  the  defendant,  and  that 

the  said  defendant  executed  the  lease  to  the  said Company 

introduced  in  evidence,  then  your  verdict  in  this  case  will  be  for 
the  plaintiffs  for  such  sum  as  you  may  believe  from  the  evidence 
is  a  reasonable  compensation  for  the  services,  if  any,  performed  by 
them  for  the  defendant  in  said  matter,  not  exceeding  the  sum 
..f  $ .5 

§   1231(3).    Texas 

The  jury  are  instructed  that  one  of  the  essential  elements  of  a 
contract  is  an  agreement  or  meeting  of  the  minds  of  the  parties  by 

4  Loverins    v.    Duplex    Tower    Car  •'''  Davis  v.  Geiger  (App.)  212   S.  W. 

Co.,  171  N.  W.  374,  204  Mich.  658.  384. 
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an  offer  on  the  one  hand  and  an  acceptance  on  the  other.  This  nec- 
essary element  must  be  present  in  an  implied  contract  as  well  as  in 
an  expressed  contract.  If  it  is  absent  in  either  no  obligation  is 
created,  and  if  there  was  no  meeting-  of  the  minds  of  the  plaintiff 
and  the  defendant,  that  the  plaintiff  should  sell  the  property  and 
the  defendant  would  pay  a  commission  to  plaintiff  for  making  a 
sale,  his  efforts  to  sell  said  property  would  be  voluntary,  and  in 
that  event  the  defendant  would  owe  plaintiff  nothing,  though  he 
might  have  found  a  purchaser  ready,  willing,  and  able  to  buy.  In 
this  connection  you  are  instructed  that  if  the  commission  for  mak- 
ing said  sale  was  not  particularly  stated  or  referred  to,  if  the  serv- 
ices of  the  plaintiff  in  making  said  sale  were  requested  by  the  de- 
fendant, compensation  will  be  presumed  unless  the  agreement  is 
between  near  relatives,  when  the  law  requires  an  express  prom- 
ise to  pay,  although  the  amount  may  not  be  stated.^ 

§   1231(4).    Washington 

You  are  instructed  that,  unless  the  minds  of  both  parties  actually 
meet  in  a  present  agreement,  there  is  no  contract.  And  I  instruct 
you,  therefore,  that,  unless  you  find  from  the  evidence  that  the  ne- 
gotiations between  the  parties  in  this  case  did  result  in  an  actual 
present  agreement,  as  distinguished  from  a  proposed  proposition 
to  be  considered  in  the  future,  you  must  find  a  verdict  for  the  de- 
fendant.' 

The  contract  which  plaintiff  claims  was  made  by  the  defendants, 
to  pay  the  plaintiff  a  commission,  was  made,  if  at  all,  orally,  in 
conversation  between  the  parties,  and  was  not  reduced  to  writing. 
The  court  instructs  you  in  order  for  there  to  be  a  contract  the 
minds  of  the  parties  must  meet;  that  is  to  say,  they  must  reach 
an  actual  present  agreement  to  which  they  both  in  fact  agreed  to 
be  then  bound.  It  is  not  sufficient  that  they  come  to  an  under- 
standing as  to  the  terms  of  a  contract  which  either  one  or  both 
parties  may  be  willing  to  enter  into  in  the  future  after  further  con- 
sideration, nor  is  it  even  sufficient  that  one  of  them  intends  or 
understands  that  the  arrangement  is  intended  to  be  binding  at 
that  time.* 

§  1232.     Necessity  of  express  contract  of  employment 
§   1232(1).     Delaware 

You  are  instructed  that  it  is  not  essential  to  the  plaintiff's  re- 
covery in  this  action  that  he  should  have  been  actually  requested 
by  the  defendants  to  bring  them  in  touch  with  the  — Com- 

6  Carl  V.  Wolcott  (Civ.  App.)  156  s  Calhoun,  Denny  &  Ewing  v.  Whit- 
S,  W.  .334.                                                      comb,  155  P.  759,  90  Wash.  128. 

7  Calhoun,  Denny  &  Eyping  y.  Whit- 
comb,  155  P.  759,  90  Wash.  12S. 
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pany.  If  you  believe  that  the  plaintiff,  with  the  consent  of  the 
defendants,  brought  the  contracting  parties  together,  and  was 
thereby  the  procuring  cause  of  the  contract  actually  made  between 
the  defendants  and  said  company,  then  the  said  plaintiff  would  be 
entitled  to  such  commissions  as  he  may  have  proved  the  defend- 
ants had  agreed  to  pay  him  for  the  procuring  of  such  contract,  or, 
in  the  absence  of  such  proof  as  to  the  payment  of  commissions, 
to  such  compensation  as  the  jury  may  think  he  reasonably  de- 
serves for  the  procuring  of  such  contract.® 

§   1232(2).    Kentucky 

The  jury  are  instructed  that  the  defendant  is  liable  for  the  serv- 
ices of  plaintiff,  if  they  were  of  such  character  and  rendered  under 
such  circumstances  as  would  indicate  to  an  ordinarily  intelligent 
business  man  that  they  were  not  performed  gratuitously  and  that 
compensation  was  expected  therefor.^" 

§   1232(3).     Texas 

You  are  instructed  that  an  agent  may  be  created  by  an  express 
or  an  implied  agreement,  and  when  by  an  implied  agreement  the 
acts  and  conduct  of  the  parties  must  be  looked  to  in  determining 
if  there  is  an  agency,  and,  if  one  party  accepts  the  work  and  bene- 
fits arising  from  the  efforts  of  a  second  party  in  a  land  deal,  he 
makes  the  second  party  his  agent  by  an  implied  contract.  There- 
fore if  you  find  from  the  preponderance  of  the  evidence  before  you 
that  there  was  either  an  express  or  an  implied  contract  between 
the  parties  for  the  sale  of  the  land  in  question,  and  that  plaintiff 
and  acted  either  as  the  direct  or  implied  agents  of  defend- 
ant and  procured  for  him  a  buyer  for  his  land,  either  through 
themselves  or  their  agent ,  then  you  will  find  for  the  plain- 
tiff in  the  sum  of  $ ,  but,  if  you  do  not  so  find,  then  you  will 

find  for  the  defendant." 

§  1233.     Revocation  of  authority — Right  to  revoke 

See,  also,  post,  §  1263. 

§   1233(1).    Iowa 

You  are  instructed  that  where  property  is  listed  with  a  broker  for 
sale,  and  the  broker  procures  a  customer  for  the  purchase  of  said 
property,  to  whom  the  owner  sells  the  property  during  the  exist- 
ence of  the  agency  at  the  terms  upon  which  it  is  listed  with  the 
broker,  he  is  entitled  to  his  compensation,  and  in  this  case  it  is  ad- 
milted  by  the   pleadings  that  the  property  was   listed   with   the 

0  Richards  v.  Richman,  64  A.  238,  5  n  McKinney  v.  Thedford  (Civ.  App.> 

Peunewill,  5.5S.  1G6  S.  W.  443. 

10  Jliller  V.  Early,  58  S.  W.  789,  22 
Ky.  Law  Rep.  825. 
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plaintifif  for  sale  at  the  sum  of  $ ,  and  the   uncontroverted 

evidence  shows  that  the  plaintiff  called  the  attention  of  the  

Company  through  its  agent,  ,  to  said  property,  and  subse- 
quently the  defendant  sold  the  property  to  the  Company 

at  the  price  at  which  it  was  listed  with  the  plaintiff.  But  defend- 
ant claims  that  prior  to  the  sale  of  said  property  by  him  to  the 

Company,  the  authority  of  the  plaintiff'  to  sell  the  property 

was  revoked  and  canceled,  and  that  he  negotiated  the  sale  without 
aid  of  the  plaintiff.  Evidence  has  been  introduced  of  the  revoca- 
tion of  the  authority  to  sell.  But  the  plaintiff  claims  that  said  revo- 
cation was  not  intended  by  the  defendant  as  a  revocation  of  the 
authority,  but  as  a  subterfuge  to  conceal  from  other  parties  the 
existence  of  the  agency,  and  that  there  at  all  times  existed  an 
agreement  between  the  plaintiff"  and  the  defendant  that  the  plain- 
tiff should  be  the  agent  for  the  sale  of  said  property.  You  are  in- 
structed that  the  burden  of  proof  is  upon  the  plaintiff  to  prove  such 
an  agreement,  and  that  the  revocation  of  the  authority  was  not  in- 
tended by  the  defendant  to  be  a  revocation,  but  was  a  subterfuge 
to  conceal  the  agency  of  the  plaintiff  from  other  parties.  And,  if 
plaintiff  has  so  proven  to  you  by  a  preponderance  of  the  evidence, 
then  your  verdict  should  be  for  the  plaintiff.^" 

You  are  instructed  that  plaintiff'  further  claims  that  the  revoca- 
tion was  not  in  good  faith,  and  was  made  for  the  purpose  of  defeat- 
ing or  preventing  plaintiff  from  procuring  his  commission  for  the 
sale  of  said  property.  On  this  branch  of  the  case  you  are  instruct- 
ed that  the  owner  of  real  estate  who  has  placed  the  same  in  the 
hands  of  a  broker  for  sale  has  the  right  at  any  time  prior  to  the 
procuring  of  a  purchaser  for  the  property  by  the  broker  to  revoke 
and  cancel  the  authority  of  the  broker  to  sell  the  same,  if  he  acts 
in  good  faith,  without  any  intention  on  his  part  to  defeat  pending 
negotiations  between  the  broker  and  the  proposed  customer,  and 
thereby  defeating  the  broker  in  earning  a  commission  upon  the 
sale.  But,  if  the  broker  having  authority  from  the  owner  to  sell 
real  estate  has  pending  negotiations  with  a  prospective  purchaser, 
with  prospects  of  success,  and  the  owner  subsequently  carries  on 
the  negotiations  started  by  the  broker,  and  sells  said  real  estate  to 
the  customer  furnished  by  the  broker  upon  the  terms  upon  which  it 
is  given  to  the  broker  to  sell  the  same,  the  owner  cannot  by  so 
doing  defeat  the  broker's  commission  earned  in  procuring  the  cus- 
tomer.^^ 

You  are  instructed  in  this  case  that  if  you  find  from  the  evi- 
dence that  the  plaintiff  procured  a  purchaser  for  this  property,  and 

12  Benton  v.  Brown,  124  N.  W.  815,  is  Benton  v.  Brown,  124  N.  W.  815, 

145  Iowa,  604.  145  Iowa,  604. 
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through  the  efiforts  of  the  plaintiff  the  purchaser  was  hiduced  to 
purchase  the  property,  and  you  find  that  while  nci^otiations  were 
pe:iding  between  the  proposed  purchaser  and  the  broker  the  de- 
fendant, for  the  purpose  of  defeating  plaintiff's  right  to  a  commis- 
sion, canceled  his  authority,  and  made  the  sale  himself  to  the  pur- 
chaser, then  your  verdict  should  be  for  the  plaintiff.  But  if  you  find 
from  the  evidence  that  the  negotiations  between  the  plaintiff'  and 
the  proposed  purchaser  had  failed,  and  that  after  the  failure  of  said 
negotiations  the  defendant  revoked  the  authority  of  the  plaintiff 
to  sell  said  property,  and  said  revocation  was  in  good  faith,  with- 
out any  intent  on  the  part  of  the  defendant  to  defeat  the  plaintiff 
in  a  commission,  then  your  verdict  should  be  for  the  defendant, 
even  though  after  the  revocation  the  defendant  sold  the  property 
to  the  proposed  purchaser.^* 

§   1233(2).     Kansas 

You  are  instructed  that  one  may  become  an  agent  of  another  by 
acting  as  such  agent  with  the  knowledge  of  the  other,  if  such  other 
person  by  his  conduct  and  acts  adopts  or  ratifies  the  agency.  In 
thif-  case  the  defendants  had  the  right  to  disavow  and  repudiate 
plamtiff's  authority  to  find  them  a  customer  for  their  land,  but 
they  could  not  knowingly  adopt  and  approve  his  efforts  to  act  for 
them  and  procure  a  purchaser,  and,  when  he  had  done  so,  repu- 
diate his  authority  and  deal  directly  with  the  customer  of  plaintiff" 
and  deprive  him  of  his  commission. ^^ 

You  are  instructed  that,  where  an  owner  has  listed  and  placed 
land  in  the  hands  of  a  real  estate  agent  for  sale,  and  in  doing  so 
has  reserved  the  right  to  take  the  land  oft'  the  market  or  to  change 
the  price  without  notice  to  the  agent,  such  owner  has  the  right  to 
withdraw  the  land  from*  the  market  or  change  the  price  thereof 
without  notice  to  the  agent,  at  any  time  before  the  agent  has  pro- 
cured a  purchaser  who  is  willing  and  able  to  purchase  the  land  at 
the  price  and  upon  the  terms  which  the  owner  has  authorized  the 
agent  to  sell,  or  at  a  price  and  upon  terms  which  the  OAvner  is  will- 
ing to  accept ;  but  you  are  further  instructed  that  the  owner  in 
such  a  case  does  not  have  the  right  to  withdraw  the  land  from  the 
market  or  to  change  the  price  for  the  purpose  of  avoiding  liability 
for  the  commission  of  the  agent  after  the  agent  has  procured  a  pur- 
chaser with  notice  to,  or  the  knowledge  of,  the  owner  who  is  will- 
ing and  able  to  take  and  purchase  the  land  at  the  price  and  upon 
the  terms  which  the  owner  has  authorized  the  agent  to  sell  the 

1 -1  P.enton  V.  Brown,  124  X.  W.  S15,  i"  Cnlbertson    v.    Sheridan,    Hi    P. 

145  Iowa,  604.  2GS,  93  Kan.  2GS. 
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same,  or  at  a  price  and  upon  terms  which  the  owner  is  willing  to 
accept. ^^ 

§   1233(3).    Michigan 

1  instruct  you,  further,  that  it  was  in  the  power  of  defendant 
company  to  have  revoked  the  authority  of  plaintiff  to  act  for  it  at 
anv  time  the  said  company  so  wished ;  btit  it  was  incumbent  on 
said  defendant  to  have  done  so  plainly,  and  in  language  that  could 
not  be  charged  with  equivocation  or  uncertainty.^^ 

I  instruct  you  that  it  is  a  principle  of  law  that  a  revocation  of 
the  agent's  authority,  and  (in  this  case)  the  authority  of  plaintiff, 
to  solicit  subscriptions  for  stock,  cannot  be  revoked  by  the  prin- 
cipal, so  as  to  affect  acts  already  done  or  commissions  already 
earned.^* 

I  instruct  you  that  the  plaintiff  is  entitled  to  recover  his  com- 
mission on  all  subscriptions  for  stock  taken  by  him  within  the 
scope  of  his  authority  before  receiving  notice  of  revocation  of  his 
authority  by  the  defendant  company.^^ 

I  instruct  you  that  plaintiff  is  entitled  to  recover  his  commis- 
sions on  all  subscriptions  of  stock  taken  by  him  before  his  author- 
ity to  act  was  revoked,  and  which  said  subscriptions  had  checks 
attached  to  the  applications,  or  in  which  the  applicants  had  for- 
warded their  checks  direct  to  the  cornpany,  as  they  had  a  right  to 
do,  or  were  forwarded  or  delivered  to  or  received  by  defendant 
company,  provided  that  said  subscribers  were  ready,  willing,  and 
able  to  pay  for  said  stock.™" 

(  You  are  instructed  that  in  this  case  plaintiff  can  recover  only  for 
commissions  in  any  case  in  which  applications  were  delivered  to 
the  defendant  before  the  plaintiff''s  authority  was  revoked.^^ 

§   1233(4).     IVIissouri 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  in 
the  cause  that  the  defendant  employed  the  plaintiff  to  sell  his  farm 

for  him,  and  agreed  with  him,  if  he  would  sell  it  for dollars 

per  acre  he  would  give  him  a  commission  of  per  cent,  on 

the  total  amount  of  the  sale,  then  said  plaintiff  would  be  entitled 
to  reasonable  notice,  taking  into  consideration  the  condition  and 
situation  of  the  parties,  of  the  revocation  of  said  agency,  and  it 
would  be  too  late  for  the  defendant  to  revoke  it,  after  the  negotia- 


16  Culbertson   v.    Sheridan.    144   P.  i9  Lovering  r.   Duplex   Power  Car 
268,  93  Kan.  268.  Co..  171  N.  W.  374.  204  Mich.  65S. 

17  Lovering  v.    Duplex   Power  Car  20  Lover ing    v.    Duplex    Power   Car 
Co.,  171  N.  W.  374,  204  Mich.  658.  Co.,  171  N.  W.  374.  204  Mich.  658. 

18  Lovering  v.   Duplex    Power   Car  21  Lovering   v.   Duplex    Power   Car 
Co.,  171  N.  W.  374,  204  Mich.  658.  Co.,  171  N.  W.  374,  204  Mich.  058. 
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tions  with  the  purchaser  had  begun,  which  were  finally  consum- 
mated, if  you  so  believe  they  were.~^ 

The  jury  are  instructed  that,  if  the  defendant  employed  plain- 
tiff as  a  real  estate  agent  to  sell  his  lands,  and  agreed  to  pay  plain- 
tiff a  certain  commission,  and  that  later,  on  ,  and  before  a 

purchaser  ready,  willing,  and  able  had  been  produced  to  defendant, 
or  ?  written  contract  secured  by  plaintiff  for  said  sale,  this  defend- 
ant notified  plaintiff  that  he  would  after  ,  take  said  lands 

from  his  list,  and  that  he  need  make  no  further  effort  to  sell  same, 
thfin  you  must  find  for  the  defendant.~^ 

The   jury  are   instructed   that,   if  the   defendant   agreed   to   pay 

plaintiff  a  commission  of  per  cent,  for  selling  his  farm  of 

acres  at  $ per  acre ;    that  plaintiff,  as   defendant's 

agent,  entered  into  a  verbal  contract  with and ,  about 

,  to  sell  them  the  land  at  said  price,  on  the  terms  agreed 

upon  by  plaintiff  and  defendant,  and  that  afterwards,  on  the 


the  said  and  entered  into  a  written  contract  with 

plaintiff  to  buy  the  land  at  said  price  on  said  terms ;  and  that  the 
said  and  were  financially  able  to  execute  said  con- 
tract— then  the  jury  will  find  for  the  plaintiff  in  the  sum  of  $ , 

although  the  jury  may  further  believe  from  the  evidence  that  be- 
tween the  time  of  making  said  verbal  contract,  if  any  was  made, 
and  making  the  written  contract,  if  any  was  made,  the  defendant 
notified  the  plaintiff  that  he  had  terminated  his  agency.'* 

§  1234.     Same — Sufficiency  of  revocation 

1  instruct  you,  further,  that  a  revocation  by  a  principal  of  an 
agent's  authority  should  be  unequivocal,  and  leave  no  doubt  as  to 
the  principal's  intentions.  Any  ambiguity  or  uncertainty  in  such  a 
case  should  be  construed  most  strongly  against  the  principal,  in 
whose  power  it  lay  to  prevent  such  a  result.^^ 

§  1235.     Extent  of  authority  conferred 

Now,  gentlemen,  the  defendant  claims  that  the  arrangement  made 

with  the  plaintiff  was  for  the  sale  of  $ par  value  of  the  stock 

of  the  defendant  company,  or  substantially  that  amount,  and  that 
when  he  made  an  arrangement  with  the  plaintiff,  and  gave  him 
a  writing  showing  that  he  had  authority  to  sell  stock  of  the  de- 
fendant company,  that  said  writing  stated  that  the  plaintiff'  was  en- 
titled to  sell  "a  limited  number  of  shares  of  stock,"  the  exact  num- 
ber not  being  fixed.  It  is  evident  that  the  defendant  did  not  give 
the  plaintiff  general  authority  to  sell  an  unlimited  amount  of  stock, 

2  2  Sallee  v.  McMurry,  88  S.  W.  24  Kesterson  v.  Cheuvront  (App.)  70 
157.  113  Mo.  App.  253.                                    S.  W.  1091. 

2  3  Kesterson  V.  Cheuvront  (App.)  70  25  Loverins?   v.   Duplex   Power   Car 

S.  W.  1091.  Co.,  171  N.  W.  374,  204  Mich.  658. 
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or  to  sell  all  of  the  stock  Avhich  the  defendant  had  on  hand,  but  tliat 
the  arrangement  was  for  the  sale  of  an  amount  of  stock  less  than 
the  whole  amount  which  the  defendant  had  on  hand.~^ 

The  court  instructs  the  jury  that  you  have  a  right  to  consider  the 
circumstances  surrounding  the  parties  and  the  verbal  testimony 
in  the  case,  in  order  to  determine  what  was  meant  by  the  parties 
in  the  use  of  the  term  "a  limited  number  of  shares  of  stock"  in  the 
writing  referred  to.  When  3''ou  shall  have  determined  what  the  par- 
ties meant  and  understood  and  intended  by  the  use  of  the  term  "a 
limited  number  of  shares  of  stock"  of  the  defendant  company,  then 
the  plaintifif  is  not  entitled  to  recover  for  commissions  upon  the 
sale  of  stock  in  excess  of  the  amount  which  the  parties  understood 
and  intended  to  designate  by  the  use  of  the  term  "a  limited  number 
of  shares  of  stock,"  for  the  reason  that  the  plaintiff  had  no  con- 
tract or  agreement  covering  an  amount  of  stock  in  excess  of  that 
amount,  and  the  defendant  was  under  no  obligations  to  sell,  and  had 
not  agreed  to  sell,  an  amount  of  stock  in  excess  of  that  amount.'^ 

Now,  gentlemen,  the  written  authorization  given  by  defendant 
to  plaintiff  to  sell  stock  provided — and  I  have  read  it  to  you — that 
plaintiff  should  take  subscriptions  to  be  paid  for  by  checks  there- 
for or  payable  to  the  defendant  company,  and  send  the  checks  with 
the  subscription  or  a])plication  for  stock,  or  to  be  sent  by  the  appli- 
cant at  once  to  the  company ;  but  I  instruct  you  that  the  fact  that 
in  some  particular  instances  defendant  did  issue  the  stock  and 
send  the  stock  to  a  bank,  with  draft  attached  for  collection,  would 
not  amount  to  a  general  authorization  by  defendant  that  plaintiff' 
had  authority  to  accept  subscriptions  generally,  and  insist  that 
defendant  was  bound  to  issue  the  stock  and  send  the  stock  to  a 
bank,  or  any  bank  which  plaintiff'  might  designate,  with  draft 
attached,  but  defendant  had  a  right  to  require  plaintiff  to  have  the 
check  or  draft  accompany  the  subscription,  or  that  it  be  sent  to 
him  as  soon  as  the  applicant  could  mail  it  to  him,  and  if  plaintiff 
failed  to  forward  the  check  or  draft  at  the  time  of  the  filing  of  th.? 
subscription,  and  the  applicant  failed  to  send  any  check  to  the  de- 
fendant company,  then  plaintiff'  would  not  be  entitled  to  a  com- 
mission, where  the  check  failed  to  accompany  the  subscription.-* 

§   1236.     Authority  of  broker  to  make  written  contract — Ratifica- 
tion 

As  you  have  been  instructed,  the  plaintiff'  was  not  authorized  to 

make  a  written  contract  for  the  defendant  with  .     Therefore 

such  contract  was  not  binding  upon  the  defendant,  unless  he  was 

26  Lovering   v.    Duplex   Power   Car  28  Lovering   v.    Duplex    Power   Car 

Co.,  171  N.  W.  374.  204  Mich.  658.  Co.,  171  N.  W.  374,  204  Mich.  G5S. 

2T  Lovering    v.   Duplex   Power   Car 
Co.,  171  N.  W.  374,  204  Mich.  058. 
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afterwards  informed  of  it,  of  the  terms  in  which  it  was  made,  and 
of  all  the  facts  under  which  it  was  made,  and  then  ratified  it  by 
accepting  the  agency  under  which  it  was  made  and  approving  and 
adopting  plaintiff's  acts.  In  order  to  bind  the  defendant  by  rat- 
ification of  the  contract  such  ratification,  if  any  there  was,  must  have 
been  made  by  him  with  the  full  knowledge  of  all  the  material  facts.'*' 

B.     Liability  of  Broker  to,  axd  Rights  of  Broker  Against, 

Principal 

§   1237.     Liability  for  loss  of  moneys  intrusted  to  broker  for  in- 
vestment 
The  jury  is  charged  that,  if  you  find  that  defendant  let  plaintiff 

have  the  $ ,  as  alleged  by  her,  to  be  loaned  for  her,  and  that 

a  loan  of  same  was  made  by  plaintiff  by  and  with  the  consent 
of  said  defendant,  then  you  are  charged  that  in  the  loaning  of  same 
he  was  required  to  exercise  the  same  degree  of  diligence  that  a 
prudent  man  would  exercise  in  the  same  business ;  and  if  you  be- 
lieve that  he  did  exercise  reasonable  prudence,  and  that  said  loan 
was  reasonably  well  secured,  then  if,  through  some  unforeseen  cir- 
cumstance, a  condition  arose  that  destroyed  said  security,  then  said 
plaintiff  would  not  be  responsible.^** 

§  1238.     Duty  to  account  for  secret  profits 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the 
evidence   that  plaintiff  engaged   the  defendants   as  her  agents   to 

make  a  trade  of  her  house  and  lot  No. ,  in  the  city  of , 

for  farm  property,  and  stipulated  that  the  said  house  and  lot  was 

to  be  traded  at  a  valuation  of  $ ,  and  that  the  said  agents 

representing  the  said  plaintiff,  called  upon ,  the  owner  of  the 

farm  in county,  containing acres,  for  the  pur- 
pose of  attempting  to  trade  for  the  plaintiff  her  house  and  lot   for 

the  farm  of  the  said  ,  and  that  at  the  time  the   said  agents 

listed  the  farm  of for  sale,  and  later  secured  from  the  said 

an  agreement  to  trade  the  said  farm  at  $ per  acre 

net,  with  the  further  understanding  that  the  said  agents  would 
guarantee  a  sale  of  the  house  and  lot  of  the  plaintiff  so  as  to  net 

the  said $ per  acre,  or  $ for  his  farm,  and  that 

upon  getting  such  agreement,  the  said  agents  failed  to  disclose  to 

the  plaintiff  that  the  said  was  receiving  $ per  acre 

net  for  his  farm,  and,  on  the  contrary,  stated  to  the  plaintiff  that 

would  not  trade  his  farm  for  less  than  $ per  acre,  and 

that  pursuant  thereto  the  said  plaintiff'  executed  a  deed  to  


2  9  Akin  V.  Poffenberger,  116   S.  W.  -"o  Carutlier.s    v.     Ross     (Tex.     Civ. 

615,  53  Tex.  Civ.  App.  340.  App.)  63  S.  W.  911. 
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conveyincc  lier  aforesaid  house  and  lot,  and  received  from  the  said 

a  deed  to  the  said  farm,  and  that  the  said on  the  same 

day  reconveyed  the  said  house  and  lot  to  the  said  agents  and  receiv- 
ed as  a  consideration  of  the  purchase  of  his  farm,  instead  of  the 

purchase  price  of  $ per  acre,  $ ,  the  purchase  price  of 

$ per  acre,  $ ,  evidenced  by  the  note  of  the  plaintiff  se- 
cured upon  the  aforesaid farm  for  $ and  $ in 

cash  paid  to  him  by  said  agents,  then  the  jury  are  instructed  that 
the  said  agents  have  not  dealt  fairly  with  their  principal,  the  plain- 
tiff, and  have  failed  to  disclose  to  her  and  have  concealed  from 
her  matters  of  a  material  nature  touching  the  subject-matter  of 
the  agency,  and  have  speculated  with  their  principal's  property,  and 
are  therefore  responsible  for  the  actual  loss  and  damage  suffered 
by  the  said  principal  by  reason  thereof.^^ 

§  1239.     Buying  and  selling  on  margin — Recovery  of  advances  for 
principal 

The  jury  are  instructed  that,  if  the  jury  find  from  the  evidence 
that  the  defendant  ordered  the  plaintiffs,  as  brokers,  to  buy  and 

sell  stocks  and  other  securities  for  him  in  the  and  

markets,  on  commission,  subject  to  the  usages  and  rules  of  said 
markets;  and  if  they  find  that  in  pursuance  of  said  order  the  plain- 
tiffs, by  their  agents,  did  buy  and  sell  stocks  and  other  securities 
in  said  markets,  in  accordance  wath  the  rules  and  usages  thereof, 
and  made  reports  of  such  purchases  and  sales  to  the  defendant,  and 
that  plaintiffs,  by  their  agents,  actually  received  and  paid  for  the 
stocks  and  securities  so  purchased  and  actually  delivered,  and  were 
paid  for  those  so  sold,  then  such  purchases  and  sales  were  binding 
upon  the  defendant,  and  he  became  liable  to  account  to  the  plain- 
tiff for  the  excess  that  the  jury  may  find  they  paid  for  stocks  and 
securities  so  purchased  by  them,  over  and  above  the  amount  receiv- 
ed by  them  for  sales  so  made  by  them,  and  for  such  commissions  of 
plaintiffs  for  making  said  purchases  and  sales  as  the  jury  may  find 
the  defendant  and  plaintiffs  agreed  upon.^^ 

The  jury  are  instructed  that,  if  the  jury  find  th^t  the  defend- 
ant ordered  the  plaintiffs,  as  brokers,  to  buy  and  sell  wheat  for  him 
on  commission,  according  to  the  rules  and  customs  of  the  market  in 
which  such  orders  might  be  executed,  and  if  they  find  that  in  pur- 
suance of  such  orders  the  plaintiffs,  through   their  agents,   made 

purchases  and  sales  of  wheat  for  defendant  in ,  according  to 

the  rules  and  customs  of  that  market,  and  if  they  find  that  the  con- 
tracts of  purchase  so  made,  were  settled  in  good  faith,  according  to 

31  Schmidt   v.   Wallinger,  99   S.   E.  s  2  Stewart  v.   Scliall.  4  A.  399,  65 

680,  125  Va.  361.  Md.  2S9,  57  Am.  Rep.  327. 
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the  terms  thereof,  and  the  usages  and  customs  of  said  market,  and 
that  the  plaintiffs  paid  the  losses  resulting  from  such  contracts,  and 
received  the  profits,  and  duly  reported  the  same  to  the  defendant, 
then  the  defendant  became  liable  to  account  .to  the  plaintiffs  for  the 
excess,  if  any,  of  the  losses  so  paid  by  them  on  said  transactions, 
over  and  above  the  profits  received  by  them  on  the  same,  and  for 
such  commissions  of  the  plaintiffs  for  making  said  purchases  and 
sales  as  the  jury  may  find  was  agreed  upon  betw^een  the  parties. -^^ 
The  jury  are  instructed  that,  if  the  jury  find  that  the  defendant 
employed  the  plaintiffs  as  his  brokers,  to  buy  and  sell,  on  commis- 
sion, stocks,  bonds,  and  grain  for  him  in  the  markets  of  , 

-,  and ,  under  an  agreement  that  the  defendant  should 


secure  the  plaintiffs  by  depositing  with  them  a  margin,  as  testified 
to  by  defendant ;  and  if  they  find  that  the  plaintiffs,  through  their 
agents,  executed  said  orders  of  the  defendant  in  said  markets,  as 
required  to  be  found  in  the  plaintiffs' •  and  • —  prayers  ac- 
cording to  the  custom  and  usages  of  said  markets,  and  that  plain- 
tiffs paid  all  money  necessary  and  required  to  be  paid  in  the  execu- 
tion of  such  orders,  and  received  all  moneys  that  became  receivable 
in  the  execution  of  said  orders,  and  that  they  reported  all  said  trans- 
actions to  the  defendant,  and  charged  him  with  the  money  so  paid 
for  him,  and  credited  him  with  the  money  so  received  by  them 
for  him ;  and  if  they  find  that  the  defendant  failed  to  secure  the 
plaintiffs  by  keeping  up  said  margin  when  required,  and  that  the 
plaintiffs  thereupon  sold  such  securities  of  the  defendant  as  they 
had  in  hand,  after  notice  to  him  in  the  manner  shown  in  evidence, 
and  reported  said  sales  to  defendant,  then  the  plaintiffs  are  entitled 
to  recover  the  loss  sustained  by  them  in  the  execution  of  the  de- 
fendant's orders,  as  above  set  forth,  and  their  commissions  for 
executing  the  same.^* 

§  1240.     Same — Right  of  broker  to  interest 

The   jury  are  instructed  that   if  they  find  the  facts   stated  in 

the  plaintiffs'  ,  ,  and prayers,  and  further  find 

that,  in  the  execution  of  the  orders  of  the  defendant  therein  referred 
to,  the  plaintiffs  paid  to  the  brokers  employed  by  them  interest  on 
the  monthly  balances  due  such  brokers  for  the  execution  of  said 
orders,  and  reported  said  payments,  if  entered,  to  the  defendant,  and 
if  they  find  that  the  custom  and  usage  of  the  business,  in  the  mar- 
kets where  such  orders  were  executed,  was  to  charge  interest  on 
such  monthly  balances  of  accounts,  then  the  plaintiffs  are  entitled 

33  Stewart  v.   Schall.  4  A.  399,  65  34  Stewart  v.   Schall.   4  A.  399,   65 

Md.  289,  57  Am.  Rep.  327.  Md.  289,  57  Am.  Rep.  327. 
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to  recover  the  interest  so  paid  by  them  on  account  of  the  defend- 
ant.^" 

§   1241.     Right  of  broker  with  respect  to  dealings  in  futures 

The  jury  are  instructed  that  the  plaintiffs  cannot  recover  in  this 
case  upon  the  dealings  in  grain  between  them  and  the  defendant,  un- 
less the  jury  shall  find  from  the  evidence  all  the  following  facts : 
(1)  That  the  defendant  authorized  said  dealings;  (2)  that  the  pur- 
chases and  sales  authorized  by  him  were  actually  and  bona  fide 
made ;  (3)  that  the  grain  directed  by  him  to  be  bought  was  in 
fact  bought  by  the  authorized  agent  or  agents  of  the  plaintiffs  in 
,  and  was  in  fact  delivered  by  the  seller  or  sellers  to  and  ac- 
cepted by  said  authorized  agent  or  agents ;  (4)  that  the  grain  di- 
rected by  the  defendant  to  be  sold  was  in  fact  sold  by  the  author- 
ized agent  or  agents  of  the  plaintiff's  in ,  and  was  in  fact  de- 
livered by  such  authorized  agent  or  agents  to  the  purchasers 
thereof.^*' 

The  jury  are  instructed  that,  if  the  jury  shall  find  from  the  evi- 
dence that,  when  the  defendant  gave  to  the  plaintiffs  the  several 
orders  offered  in  evidence  for  the  purchase  and  sales  of  grain,  it  was 
mutually  understood  between  them  that  the  defendant  was  not  to 
deliver  any  of  the  grain  that  he  ordered  to  be  sold,  or  to  accept  any 
of  the  grain  that  he  ordered  to  be  bought,  but  that  all  of  said 
transactioiis  were  to  be  settled  and  adjusted  by  the  payment  or  re- 
ceipt, as  the  case  might  be,  of  diff'erences  between  the  prices  at 
which  said  grain  should  be  bought,  and  at  which  it  should  be  sold; 
and  if  the  jur\-  shall  find,  further,  that  in  pursuance  of  said  mutual 
understanding  the  plaintiff's  in  their  own  names  transmitted  to  their 
correspondents,  for  execution,  said  orders  of  the  defendant,  and  that 
said  orders  were  executed  by  the  said  correspondents  of  the  plain- 
tiff's, upon  the  credit  of  the  plaintiff's,  and  upon  security  advanced  by 
them,  then  the  plaintiff's  are  not  entitled  to  recover  in  this  action 
for  any  services  rendered  or  advances  made  by  them  in  furthering 
and  conducting  said  transactions  for  the  defendant.^' 

§  1242.     Status  of  broker  with  respect  to  stocks  carried  on  margin 

The  jury  are  instructed  that  the  relation  between  the  plaintift'  and 
defendant  in  this  case  was  that  of  pledgor  and  pledgee,  with  the 
right  in  the  defendant  to  exercise  all  powers  of  sale  of  the  securi- 
ties mentioned  in  the  evidence  as  having  been  sold,  as  are  set  forth 
in  the  defendant's  statement  of  purchases,  unless  modified  or  lessen- 

3  5  Stewart  v.    Schall.  4  A.   399,   6.")  r>7  Stewart  v.    Schall.  4  A.  399,  65 

Md.  289,  57  Am.  Rep.  327.  Md.    2S9,    57   Am.    Kep.    327. 

36  Stewart  v.    Schall,   4  A.  399,   05 
Md.  289,  57  Am.  Rep.  327. 
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ed  by  the  defendant's  conduct  or  acts  towards  the  plaintiff,  as  ex- 
plained in-  subsequent  instructions.^* 

§  1243.     Duty  of  customer  with  respect  to  keeping  up  margins  on 
speculative  buying  or  selling  of  stocks  and  commodities 

The  jury  are  instructed  that  it  the  jury  find  that  the  mcaninj:^ 
of  the  word  "short,"  used  in  the  contract  offered  in  evidence,  in 
connection  with  a  sale  of  gold,  as  established  by  the  usage  ap- 
plicable to  sales  of  gold  of  the  kind  mentioned  in  evidence,  is  that 
the  seller  has  not  the  gold  at  the  time  of  sale,  but  sells  w-ith  the 
expectation  of  being  able  to  buy  gold  for  delivery  at  a  lower  price, 
and  that  by  said  usage  a  sale  short  of  gold  implies  that  the  seller 
shall  at  all  times  during  the  running  of  the  contract  keep  in  the 
hands  of  the  buyer,  or  in  the  hands  of  some  third  party  agreed  up- 
on between  seller  and  buyer,  an  amount  in  cash,  or  securities  equiv- 
alent to  cash,  equal  to  the  difference  between  the  price  at  which 
the  gold  is  sold  short  and  its  market  value  on  any  given  day,  and 
a  further  amount  in  money,  or  the  equivalent  of  money,  equal 
at  all  time  to  5  per  cent,  on  the  market  value  of  gold  on  any  day, 
and  that  by  said  usage  a  sale  of  gold  short  further  implies  that,  in 
the  event  of  the  failure  of  the  seller  at  any  time  to  keep  in  the 
hands  of  the  buyer  security  in  money,  or  its  equivalent  in  securi- 
ties, at  a  cash  valuation,  to  the  extent  above  stated,  the  buyer  may 
purchase  the  gold  at  the  best  rate  at  which  the  gold  can  be  bought, 
and  charge  the  seller  with  the  loss  that  may  be  thereby  incurred. 

And  if  they  shall  further  find  that  on the  plaintiff'  had  failed. 

upon  the  demand  of  the  defendants,  to  place  in  their  hands  money  or 
securities  to  the  extent  of  the  difference  between  the  contract  price 
and  the  lowest  price  at  which  gold  could  have  been  purchased  on 

that  day  in  the  city  of and  5  per  cent,  on  the  value  of  said  gold 

in  addition,  and  that  the  defendants  thereupon  purchased  said  gold 
at  the  lowest  price  they  could  buy  the  same  at  the  time  of  said 
purchases,  the  plaintiff  is  not  entitled  to  recover.-'*'* 

The  jury  are  instructed  that,  if  the  jury  shall  find  that  on . 

by  usage  and  custom  obligatory  uprn  the  plaintiff,  the  defendants 
had  a  right  to  call  for  margin,  and  that  at  said  time,  with  the 
collaterals  then  on  hand  of  the  plaintiff'  at  the  then  price  of  gold, 
the^sum  of  S was  the  amount  of  margin  proper  to  be  demand- 
ed, and  that  on  said  day  the  defendants  demanded  by  letter  said 
sum,  and  that  before  compliance  could  be  had  gold  had  receded  in 

price  equal  to  $ on  the  amount  of  the  purchase,  then  the  right 

to  demand  said  $ had  ceased,  and  that  plaintiff  was  not  in 

default  until   some   new   and   fresh   demand   for   margin,   properly 

3s  Miller  &  Co.  v.  Lyons,   74  S.  E.  so  Appleman  v.  FLsher,  34  Md.  .j40. 

104,  113   Va.  275. 
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entitled  to  be  made,  was  made  by  defendants  of  plaintiff,  and  that 

he  had  failed  to  comply  therewith  in  a  reasonable  time  thereafter.** 

The  jury  are  instructed  that,  if  the  jury  find  that  the  plaintiff  sent 

to  the  defendants  as  margin  on  his  contract  with  them  $ of 

bonds,  and  that  defendants  objected  to  receive  said  bonds  as 

margin,  and  that  the  plaintiff  thereupon  promised  to  replace  said 

bonds  with  money,  and  failed  to  do  so  before  the ,  that  after 

such  failure  the  plaintiff  is  not  entitled  to  require  the  defendants 
to  treat  said  bonds  as  available  margin,  provided  the  jury  find  the 
usage  as  to  margin  set  forth  in  the  defendants'  first  prayer.*^ 

§  1244.     Right  of  broker  to  sell  stocks  because  of  insufficient  mar- 
gin 

The  jury  are  further  instructed  that  the  pledgee  or  defendant  had 
the  right  to  exact  strict  performance  of  the  contract  according  to 
its  terms  and  upon  default  on  the  part  of  the  plaintiff  to  comply  with 
its  terms  to  sell  the  stock  held  by  the  defendant.  But  strict  perform- 
ance of  such  contract  by  the  plaintiff'  may  be  waived  by  any  agree- 
ment, or  course  of  conduct  on  the  part  of  the  pledgee,  or  defendant, 
and,  if  there  be  any  such,  which  reasonably  led  the  plaintiff  to  be- 
lieve that  a  sale  would  not  be  made  without  an  opportunity  being- 
given  him  to  increase  or  maintain  his  margin.  The  good  faith  which 
the  laws  exact  from  a  pledgee  dealing  with  a  pledge  or  trust  proper- 
ty upon  a  default  by  the'  pledgor  in  the  performance  of  the  terms 
of  the  contract  under  which  such  property  is  held  will  not  permit  the 
pledgee  after  having,  by  its  acts  or  course  of  dealings,  waived  the 
forfeiture  or  the  right  to  dispose  of  the  pledge  upon  such  default 
by  the  pledgor,  to  suddenly  stop  short  and  insist  upon  the  right  to 
dispose  of  said  property,  without  notice,  because  of  any  such  de- 
fault, when  the  pledgor  is  unprepared  to  perform  said  terms.*- 

The  court  further  instructs  the  jury  that  under  all  circumstances 
as  to  the  sale  of  the  stock  purchased  for  the  plaintiff  an  obligation 
rested  upon  the  defendants  to  act  with  entire  good  faith  and  to  sell 
the  securities  for  the  highest  price  that  they  could  obtain.*^ 

§  1245.     Same — Waiver  by  broker  of  terms  of  contract  of  pledge 

The  court  tells  the  jury  that  waiver  is  the  intentional  relinquish- 
ment of  a  known  right  with  both  knowledge  of  its  existence  and 
an  intention  to  relinquish  it.  And  if  the  plaintiff  claims  that  the 
defendants  waived  any  of  the  conditions  of  the  contract  of  pledge, 

or  that  they  waived  the  right  to  a point  margin,  the  burden 

of  proof  is  upon  the  plaintiff  to  prove  by  a  preponderance  of  evi- 

40  Appleman  v.  Fisher,  34  Md.  540.  *^  Miller  »&  Co.  v.  Lyous,  74  S.   E, 

4iAppleman  v.  Fisher,  34  Md.  540.       194,  113  Va.  275. 
4  2  Miller  &  Co.  v.  Lyon.s,  74  S.    E. 
194,  113  Va.  275. 
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dence  such  waiver,  and  to  prove  the  intent  on  the  part  of  the  de- 
fendant to  make  such  waiver.  Waiver  need  not  be  proved  by  ex- 
press statement  to  that  effect.  It  may  be  proved  by  the  acts,  con- 
duct, or  dealings  of  the  defendants.** 

§  1246.  Same — Waiver  by  broker  of  right  to  sell  without  notice 
You  are  instructed  that,  if  the  jury  believe  that  the  defendant  by 
any  course  of  conduct  in  their  dealings  with  the  plaintiff  in  the 
purchase  and  carrying  of  stock  upon  a  margin  waived  their  right 
to  exact  strict  performance  of  the  contract,  and  gave  the  plaintiff 
time  and  indulgence  in  increasing  and  maintaining  his  margin,  then 
the  defendants  could  not  recall  such  waiver  at  their  own  option 
without  reasonable  notice  to  the  plaintiff,  so  that  he  might  have  an 
opportunity  to  protect  his  stock,  nor  could  the  defendants,  if  they 
made  such  waiver,  sell  the  stock  of  the  plaintiff  without  giving  such 
reasonable  notice  to  him.  And  if  the  jury  further  believe  from  the 
evidence  that  the  defendants  did  make  such  waiver,  and  without 
giving  such  notice  did  sell  the  stock  of  the  plaintiff  complained  of 
in  the  declaration,  then  they  must  find  for  the  plaintiff,  if  they  be- 
lieve from  the  evidence  that  he  has  been  damaged  by  such  conduct 
of  the  defendants."*^ 

The  jury  are  also  instructed  that  if  they  believe  that  in  the  con- 
versation between  the  plaintiff  and  R.  on ,  the  said  R.  asked 

the  plaintiff  to  put  up  additional  margin,  the  plaintiff  replied  by 
asking  whether  it  would  not  be  satisfactory  if  he  would  put  it  up 

the  next  day,  and,  if  so,  that  he  would  send  the  said  R.  $ the 

next  day,  and  that  to  such  inquiry  the  said  R.  replied  that  it  would 
be  satisfactory  if  he  would  send  up  that  amount  the  next  day,  and 
that  R.  had  power  and  authority  from  the  scope  of  agency  to  make 
such  promise,  and,  further,  that  the  plaintiff  did  send  up  that  amount 

the  next  day,  then  the  defendants  had  no  right  to  sell  on  

the shares  of and shares  of ,  and  for  any 

such  sale  they  are  liable  to  the  plaintiff  for  damages,  if  any,  as  here- 
inafter stated.*® 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence in  this  case  that  plaintiff,  in  buying  and  selling  stocks  through 
defendants  as  brokers  was  doing  what  is  known  as  a  marginal  busi- 
ness— that  is,  that  he  did  not  pay  outright  for  the  stocks  which 
he  bought,  but  put  up  a  margin  or  portion  of  the  purchase  price — 
and  that  defendants  furnished  the  balance  of  the  money  with  which 
to  purchase  the  stock,  and  charged  him  interest  on  same,  and  that 

44  Miller  &  Co.  v.  Lyons,  74  S.   E.  4  6  Miller  &  Co.  v.  Lyons,  74  S,  E. 

194,  113  Va.  275.  194,  113  Va.  275. 

4  5  Miller  &  Co.  v.  Lyons,  74  S.  E. 
194,   113  Ya.  275. 
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lie  had  notice  that  the  defendants  reserved  the  right  to  close  the 
transactions  when  the  margins  were  running  out  or  below  a  cer- 
tain amount  without  further  notice  to  the  said  plaintiiT  and  settled 
with  him  in  accordance  with  sales  made,  and  if  they  further  believe 

at  the  time,  to  wit,  on  the day  of ,  at  which  the  sales. 

of  the  shares  of and  shares  of  stocks 

were  sold  the  margin  on  the  stock  held  by  said  plaintifif  was  running 
t)ut  or  below  a  point  contemplated  by  the  agreement  above  referred 
to,  and  the  said  defendants  sold  the  stocks  because  of  the  small  mar- 
gin at  the  market  price  then  obtaining  on  the  New  York  Exchange, 
that  they  must  find  for  the  defendants,  unless  the  jury  shall  believe 
from  the  evidence  that  the  defendants  by  their  course  of  action 
waived  such  right  to  sell  without  notice,  or  do  not  believe  from  the 

evidence  that  on  the  defendants  agreed  with  the  plaintiff 

that  they  would  wait  until  the  next  day  for  additional  margins.*' 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  when  the  plaintiff  employed  the  defendants  as  brokers 
that  the  plaintiff  contracted  by  the  terms  of  the  agreement  between 
them  with  the  defendants  to  deposit  with  them  certain  sums  of 
money  or  securities  as  a  margin  above  the  market  price  of  said 
stocks  so  purchased,  and  to  maintain  the  same  at  all  times  so  as  to 
protect  the  said  defendants  against  loss  on  account  of  the  fluctua- 
tions in  the  market,  then  it  was  and  became  the  duty  of  the  plaintifif, 
without  notice  from  the  defendants,  to  at  all  times  constantly  watch 
the  market  so  as  to  keep  enough  money  or  securities  deposited  with 
the  said  defendants  to  maintain  said  margins  so  as  to  protect  the 
defendants  against  loss,  unless  the  terms  of  said  contract  were 
waived  by  the  defendants  as  explained  in  the  other  instructions  ; 
and,  if  they  believe  from  the  evidence  that  the  said  plaintiff  failed 
to  do  so,  that  the  defendants  had  not  waived  the  terms  of  their 
agreement  as  explained  in  another  instruction,  and  that  the  defend- 
ants sold  the  stock  of  the  plaintiff  set  out  in  the  declaration  at  a 
time  when  the  plaintiff  did  not  have  enough  money  deposited  with 
the  defendants  to  maintain  and  keep  said  margin,  then  they  must 
find  for  the  defendants,  provided  you  do  not  believe  from  the  evi- 
dence that  on  the  defendants  agreed  with  the  plaintiff  that 

they  would  wait  until  next  day  for  additional  margins.*** 

§   1247.     Right  of  broker  to  sell  stock  to  reimburse  himself  for  mon- 
eys advanced 

The  jury  are  instructed  that,  if  the  jury  shall  find  from  the  evi- 
dence that  the  plaintiff"  was  a  stockbroker  in  ,  and  that  the 

4  7  Miller  &   Co.   v.   Lyons,   74   .S.   E.  -t^Millpi-  &   To.  v.   Lyons,  74   S.   E. 

104,  113  Va.  275.  194,  11.3  Va.  275. 
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defendant,  on ,  authorized  him  to  purchase  on  his  account 

shares  of stock,  and  shall  tind  that  the  place  where 

said  stock  was  ordinarily  bought  and  sold,  was  at  the  Stock  Ex- 
change in  New  York,  and  shall  further  find,  that  the  plaintiff  there- 
fore  actually   purchased  shares  of  said  stock  through  his 

subagents,  ,  stockbrokers  in  ,  and  at  a  price  not  ex- 
ceeding the  price  limited  by  the  defendant,  and  that  the  defendant 
did  not  supply  the  plaintiff  with  funds  to  make  said  purchase,  and 
that  the  plaintiff  had  funds  and  credit  with  his  subagents,  which 
were  applied  by  them  in  making  said  purchase,  and  if  they  shall 
further  find  that  the  defendant,  on  the  next  day  after  the  purchase, 
was  informed  of  said  purchase,  and  that  the  plaintiff  notified  the  de- 
fendant, on  the  ,  by  letter  addressed  to  him  at  his  proper 

post  office,  that  he  was  ready  to  deliver  to  him  shares  of 

stock,  so  purchased  on  his  account,  and  that,  unless  he  came 

forward  and  paid  for  it,  he,  the  plaintiff,  on  or  after  the  , 

would  sell  said  stock  at  the  risk  and  cost  of  the  defendant,  and  they 
shall  further  find,  that  the  plaintiff  had  ready  for  delivery  to  the 
defendant  such  stock,  and  that  he  did  sell  on  the ,  at  the  Pub- 
lic Stock  Board  in  New  York,  shares  of  said  stock,  for  and 

at  the  risk  of  said  defendant,  and  that,  after  applying  the  whole 
proceeds  of  said  sale,  there  was  a  loss  upon  the  said  original  pur- 
chase, which  said  loss  the  plaintiff  did  pay  to  his  subagents,  then 
the  plaintiff  is  entitled  to  recover  the  amount  of  said  loss,  or  dift'er- 
ence  in  price,  together  with  his  reasonable  commission  for  the  pur- 
chase and  the  expenses  of  said  resale.*^ 

§  1248.     Same — Sufficiency  of  notice  of  sale 

The  jury  are  instructed  that,  if  the  jury  shall  find,  that  the  de- 
fendant resided  near  in  county,  and  the  plaintiff  in 

,  and  that  there  was  a  daily  mail  from to ,  which 

was  the  proper  post  office  of  the  defendant,  and  that  the  plaintiff* 

deposited  in  the  post  office  in ,  on ,  a  letter  containing 

the  notice  mentioned  in  the  first  prayer,  then  the  said  notice  was 
sufficient,  notwithstanding  the  fact  that  it  was  not  received  by  the 
defendant  until ,  and  after  the  sale.^*' 

§  1249.     Burden  of  proof 

The  court  instructs  the  jury  that,  before  the  plaintiff  can  re- 
cover in  this  case,  the  burden  of  proof  rests  upon  him  to  show  by 
a  preponderance  of  the  evidence  that  he  deposited  as  margins  with 
said  defendants  such  sums  of  money  or  securities  as  said  defend- 
ants required  of  the  said  plaintiff  to  protect  said  defendants  against 

4  9  Wortliingtou   v.   Tormoy,  31   Md.  •^•"  Worthiugton   v.   Toimey,  34   Md. 

182.  182. 
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loss  on  account  of  the  fluctuations  in  the  market  as  to  the  stocks 

being  carried  by.  the  defendants  for  the  plaintiff  on  ,  or  that 

the  plaintiff  was  then  or  had  previously  been  excused  or  relieved  by 
the  defendant  from  depositing  such  margins,  and  that,  unless  the 
plaintiff  does  so  prove,  the  jury  must  find  for  the  defendants.^* 

§  1250.     Measure  of  liability  of  broker  for  improperly  closing  ac- 
count 

The  jury  are  instructed  that,  assuming  that  the  defendants  im- 
properly closed  the  plaintiff's  account  by  the  purchase  of  gold  on 
,  at  $ ,  the  plaintiff  is  only  entitled  to  recover  the  dif- 
ference between  $ and  interest  thereon,  until ,  and  the 

lowest  price  at  which  the  jury  may  find  the  defendants  could  have 

bought  gold  in  the  market  according  to   the   instructions 

contained  in  the  plaintiff's  letter  of ,  provided  the  jury  shall 

find  that  said  letter  was  written  and  received  by  the  defendants,  and 
provided  the  jury  find  that  by  the  usage  the  defendants  were  bound 
to  execute  the  said  order  of  the  plaintiff  in  said  letter  of .^^ 

§  1251.     Measure  of  damages  for  wrongful  sale  of  stock  by  broker 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  was  illegally  sold  out,  and  damaged  there- 
by, that  then  the  measure  of  his  damages  is  the  difference  between 
the  price  at  which  the  plaintiff  was  illegally  sold  out  and  the  price 
at  which  the  said  stocks  which  were  so  sold  could  have  been  re- 
purchased within  a  reasonable  time,  and  that  the  day  of 

,  was  a  reasonable  time  for  the  plaintiff  to  repurchase  said 

stock  under  the  facts  and  circumstances  of  this  case,  and  that  in 
ascertaining  the  damages,  if  any,  which  they  may  find  the  plaintiff 
to  be  entitled  to,  they  cannot  allow  the  plaintiff  more  than  the  differ- 
ence between  the  price  at  which  the shares  of  the and 

shares  of stock  was  sold  on  the day  of , 

and  the  market  price  at  which  the  plaintiff  could  have  repurchased 
the  same  on day  of .^^ 

§  1252.     What  law  governs 

The  jury  are  instructed  that,  if  the  jury  shall  find  the  facts  stated 

in   the   defendant's  and  prayers,   and   shall   further 

find  that  the  plaintiffs  and  defendant,  at  the  time  of  the  transactions 
in  question,  lived  in ,  in  the  state  of ,  and  that  the  or- 
ders for  the  purchase  and  sale  of  the  grain  mentioned  in  the  

prayer,  and  of  the  stock  mentioned  in  the prayer,  were  given 

and  received  in  said  ,  and  that  the  understanding  between 

51  Miller  &  Co.  v,  Lyons,  74  S.  E.  •"  Miller  &  Co.  v.   Lyons,  74  S.  E. 

194,  113  Va.  275.  194,  113  Va.  275. 

5  2Appleman  v.  Fisher,  34  Md.  540. 
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the  plaintiffs  and  defendant  was  that  the  said  transactions  were  to 
be  settled  there,  then  the  said  transactions  are  governed  by  the  law 
of ,  and  the  plaintiffs  are  not  entitled  to  recover  in  this  ac- 
tion for  services  rendered  or  advances  made  by  them  in  furthering 
and  conducting  said  transactions  for  the  defendant.^* 

C*   Right  to  Commissions 

§  1253.     Necessity  that  broker  act  in  good  faith 

See,  also,  post,  §  1270(5). 

§  1253(1).    Arkansas 

The  court  instructs  the  jury  that  the  principal  has  a  right  to  ex- 
pect the  entire  services  and  best  efforts  of  his  agent,  and  the  agent 
must  act  in  entirely  good  faith  with  his  principal.  If  you  find  in 
this  case  that  plaintiff  acted  in  bad  faith,  intending  to  aid  the  pur- 
chaser and  in  any  way  defraud  or  cheat  the  defendant,  then  you 
should  find  for  defendant. ^^ 

§   1253(2).     Texas 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
plaintiff  was,  as  he  alleges,  the  agent  of  the  defendants  for  the  sale 
of  the  land  described  in  his  petition,  then  the  court  instructs  you 
that  it  was  his  duty  to  act  in  good  faith  for  the  advancement  of  the 
interest  of  defendants  in  all  dealings  concerning  the  sale  of  said 
land,  and  to  conceal  nothing  from  them  which  might  influence  their 
action,  and  to  make  known  to  them  every  material  fact  which  came 
to  his  knowledge,  and  which  might  influence  their  action  in  mak- 
ing the  sale  of  said  land,  and  if  you  find  from  the  evidence  that  the 
plaintiff"  did  not  act  in  good  faith  for  the  advancement  of  the  inter- 
ests of  defendants,  or  that  he  concealed  any  fact  or  facts  which 
w^ould  have  influenced  them  in  their  action  in  making  a  sale  of  said 
land,  and  if  you  further  find  from  the  evidence  that  the  want  of  good 
faith  on  the  part  of  the  plaintiff,  if  any,  or  the  concealment  on  the 
part  of  plaintiff,  if  any,  or  the  failure  on  the  part  of  plaintiff  to  make 
known  any  material  facts,  if  any,  caused  the  defendants  to  sell  said 
land  at  a  price  less  than  they  would  have  sold  same  if  they  had 
known  such  facts,  then  you  will  return  a  verdict  for  the  defend- 
ants.^ 
§   1253(3).    Virginia 

The  court  instructs  the  jury  that  it  is  the  duty  of  the  broker  or 
real  estate  agent  to  deal  fairly  with  his  principal,  and,  if  in  this  case 
the  jury  believe  from  the  evidence  that  the  plaintiff  corporation  had 

5  4  Stewart  v.   Schall,  4  A.  399,  65  ne  Andrew  v.  Mace  (Civ.  App.)  194 

Md.  289.  57  Am.  Rep.  327.  S.  W.  598. 

5  5  Austin  V.  Norris,  141  S.  W.  1179, 
101  Ark.  ISO. 
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a  contract  with  the  defendant  whereby  it  would  receive per 

cent,  commission  upon  a  sale  of  the  farm  belons^injj  to  the  defend- 
ant, and  that  while  said  contract  was  in  existence  the  plaintifif  se- 
cured a  purchaser  for  the  farm  of  the  defendant  for  $ ,  and 

that  thereupon  it  notified  the  defendant  that  it  had  a  purchaser  for 

said  farm,  and  asked  if  the  defendant  would  take  $ therefor, 

and,  upon  the  refusal  to  take  said  price,  aske^  him  if  he  would  take 
$ net  therefor,  and  that,  in  ignorance  that  the  proposed  pur- 
chaser had  already  agreed  to  pay  $ for  said  farm,  the  defend- 
ant agreed  to  take  $ net,  and  that  thereby  the  plaintiff  in- 
creased its  compensation  above  that  to  which  it  would  have  been 

entitled  under  its  original  contract  from  $ to  $ ,  then 

the  jury  are  instructed  that  the  plaintifif  has  not  dealt  fairly  with  the 
defendant,  and  that  he  has  not  dealt  with  him  as  an  agent  should 
deal  with  his  principal,  and  that  it  cannot  recover  anything  in  this 
suit,  and  they  must  find  for  the  defendant.^''' 

§  1254.     Effect  of  interest  of  broker  adverse  to  principal 

You  are  instructed  that  if  you  fnid  from  the  evidence  that  the 
plaintiffs  in  any  way  were  interested  in  the  consideration  of  the 
transaction  involved,  to  an  extent  that  their  interests  came  in  con- 
flict with  the  interests  of  the  defendant  in  the  transaction,  then  you 
should  find  for  the  defendant. °* 

§  1255.     Right  of  broker  acting  for  both  parties  to  proposed  con- 
tract 
§   1255(1).     Arizona 

You  are  instructed  that  if  you  believe  from  the  evidence  in  this 
case  that  the  defendants  agreed  to  pay  the  plaintiff  the  sum  of 
$ as  compensation  for  bringing  together  and  aiding  in  bring- 
ing together  the  defendants  and  in  the  purchase  and  sale 

of  their  herd  of  cattle  about  the  time  charged  in  the  complaint,  and 

that  the  defendants and "agreed  to  pay  the  plaintiff  the 

sum  of  $ for  the  services   so  rendered,  but  that,   in  addition 

to  the  services  so  rendered,  the  plaintiff  agreed  that,  if  he  should 
receive  and  classify  the  cattle,  he  would  give  the  defendants  and 
the  purchasers  both  alike  a  square  deal  in  so  classifying  and  cut- 
ting the  cattle,  then  you  are  instructed  that  the  additional  services 
so  required  would  not  affect  the  contract  to  pay  him  for  his  serv- 
ice ;  and  if  you  so  find  that  the  only  limitation  placed  upon  the 
contract  or  the  only  thing  to  be  done  was  that  the  plaintiff,  if  he 
classed  the  cattle  and  received  them,  for  the  purchaser,  would  do- 
the  fair  thing  and  give  each  a  fair  deal,  the  same  would  not  af- 

5  7  Cardozo  v.    Middle  Atlantic   Im-  "'<  Heath  v.  Chowuing,  142  P.  IIOS,. 

migration   Co.,  82    S.   E.  80,  116   Va.      43  Okl.  274. 
342. 
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feet  the  contract  so  entered  into;  and,  if  you  should  so  find  from 
a  preponderance  of  the  evidence,  the  plaintifif  would  be  entitled  to  re- 
cover, and  you  will  so  find.'''"* 

§   1255(2).    Colorado 

The  court  instructs  the  jury  that  an  a.c^ent  or  broker  cannot  at 
the  same  time  act  for  two  parties  whose  interests  are  adverse,  and 
in  order  to  entitle  such  an  agent  or  broker  to  a  commission  from 
either  party,  where  the  circumstances  are  such,  the  broker  or  agent 
must  prove  that  the  party  from  whom  he  claims  a  commission 
knew  all  the  facts  and  circumstances  and  expressly  agreed  to  pay 
the  agent  or  broker  a  commission  for  his  services."" 

§    1255(3).     Maryland 

The  jury  are  instructed  that,  although  you  shall  believe  from 
the  evidence  that  the  plaintiffs  were  employed  by  the  defendant  to 
effect  the  sale  in  question,  yet  if  you  shall  also  believe  from  the 
evidence  that,  prior  to  the  commencement  of  negotiations  the  pur- 
chaser introduced  by  the  plaintiffs,  and  who  bought  the  property, 
had  himself  employed  the  plaintiffs  to  procure  the  property  de- 
scribed in  the  evidence,  and  that  the  plaintiffs  in  pursuance  of  this 
■employment,  commenced  to  treat  with  the  defendant  for  the  pur- 
chase of  the  property,  or  if  the  jury  shall  believe  that  at  any  time 
while  the  plaintiffs  were  in  the  employ  of  the  defendant  the  said 
plaintiffs  were,  in  respect  to  this  purchase  and  sale,  in  any  way 
in  the  employ,  or  acting  as  agents  of,  the  purchaser  (beyond  the 
power  or  authority  to  bind  them  to  a  sale  by  memorandum),  or 
that  the  plaintiffs  were  acting  in  the  interest  of  said  purchaser,  then 
the  plaintiffs  are  not  entitled  to  recover.^^ 

^   1255(4).    New  York 

The  jury  are  instructed  that,  if  plaintiff  was  employed  by  defend- 
ant to  find  a  purchaser  for  his  house  upon  terms  and  conditions  to 
Idc  determined  by  defendant  when  he  should  meet  the  purchaser, 
and  the  plaintiff  produced  such  a  purchaser,  then  the  plaintiff  is  en- 
titled to  his  stipulated  commission,  although  you  may  further  be- 
lieve from  the  evidence  that  plaintiff  also  accepted  employment 
>from  the  purchaser  to  find  some  one  who  would  sell  a  house  to  him 
upon  terms  and  conditions  which  they  might  agree  upon  when 
they  should  meet,  and  that  plaintift'  failed  to  notify  either  defend- 
ant or  the  purchaser  of  his  employment  by  the  other.^^ 

->o  Gibson  V.  MoLane,  148  P.  288,  17  ei  Blake   v.    Stvnup,   20  A.    788.   7^ 

Ariz.  61.  ^M-  160,  10  L.  R.  A.  103. 

0  0  Symes  Investing  Co.  v.  De  Sella r,  c-  Knauss     v.     Gottfried     Knieger 

165  P.' 985,  63  Colo.  190.  Brewing  Co.,  36  N.  E.  867,  142  N.  Y. 

70. 
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§   1255(5).     Oklahoma 

You. are  instructed  that  a  real  estate  agent,  acting  for  both  par- 
ties, can  recover  compensation  from  neither.^'* 

§   1255(6).    Texas 

You  are  instructed  that  the  phiintiff  did  agree  with  R.  to  receive 

from  R.  per  cent,  additional  commissions  on  the  amount  of 

the  sale,  and  upon  the  ground  of  public  policy  the  law  declares  such 
agreement  illegal,  and  unless  it  is  shown  by  a  preponderance  of  the 
evidence  that  defendant  was  told  of  this  agreement  with  R.  to  ac- 
cept pay  from  the  latter,  and  that  defendant  then  consented  to  it, 
you  will  find  for  defendant  on  that  ground,  and  inquire  no  further.^* 

You  are  instructed  that  if  you  believe  that  plaintiff  advised  or  in- 
formed defendant  that  he  was  to  receive per  cent,  from  R., 

the  defendant  was  not  obligated  at  once  to  declare  his  approval  or 
disapproval  of  that  action,  nor  to  consent  or  refuse  to  consent  there- 
to immediately,  but  he  had  a  reasonable  time  in  which  to  advise 
himself  of  his  rights  in  the  premises  in  view  of  that  statement ;  and, 
if  you  believe  he  was  merely  silent  without  objection,  and  that  he 
intended  thereby  to  reserve  the  matter  in  abeyance  until  he  could 
advise  himself  of  his  rights,  the  law  will  not  hold  him  to  have  con- 
sented to  the  receipt  of  such  per  cent,  from  R.  by  his  mere  silence, 
but  he  had  a  right  to  a  reasonable  time  in  which  to  determine  what 
he  would  do.  If  you  find  for  plaintiff,  you  will  find  as  hereinbefore 
instructed.  If  you  find  for  defendant  you  will  so  say,  and  no 
more.®^ 
§  1255(7).    Virginia 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  plaintiff  in  conducting  the  negotiations  between  the 
prospective  purchaser  and  the  defendant  acted  in  reality  as  the 
agent  of  both  parties  or  in  his  own  interest  as  opposed  to  that  of  his 
principal,  then  the  defendant  would  not  be  bound  by  the  contract, 
unless  they  further  find  from  the  evidence  that  the  defendant,  with 
knowledge  of  all  the  facts,  signed  the  contract. ^^ 

§  1256.     Who  liable  for  services  where  buyer  employs  broker 

The  jury  are  instructed  that,  if  a  party  desiring  to  purchase  prop- 
erty employs  a  broker  to  find  property  for  him,  he  is  under  no  ob- 
ligation to  pay  unless  he  consents  to  take  the  property  which  the 
broker  offers,  but  when  he  does  take  the  property  which  the  broker 
offers  his  obligation  is  to  pay,  unless  there  is  some  arrangement  that 
the  compensation  shall  be  made  by  some  other  person.®' 

C3  Heath  v.  Cliowning,  142  P.  1108,  cd  Akin  v.  Pofeenberger.  116  S.  W. 

43  Okl.  274.  615,  53  Tex.  Civ.  App.  340. 

G4  Akin  V.  Poffenberger,  116  S.  W.  cs  Fitzgerald     v.     Southern     Farm 

615,  53  Tex.  Civ.  App.  340.  Agency,  94  S.  E.  761.  122  Va.  264. 

6  7  Baer  v.  Koch,  21  N.  Y.  Supp.  974, 
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§  1257.     Rate  or  amount  of  compensation 

§   1257(1).    Illinois 

You  are  further  instructed  that  it  is  admitted  by  the  defendant 
in  this  case  that  the  customary  and  usual  commission  on  sales  of 

the  character  of  the  one  here  in  question  is per  cent. ;   and 

you  are  instructed  that  if,  under  the  evidence  and  the  instructions 
of  the  court,  you  find  for  the  plaintiflFs,  then  your  verdict  should 
be  for per  cent,  on  $ .^^ 

§   1257(2).     Maryland 

The  court  instructs  the  jury  that,  if  they  find  from  the  evidence 
that  the  plaintiff  is  entitled  to  recover  compensation  for  making- 
the  sale  mentioned  in  the  evidence,  the  recovery  shall  be  limited  to 
a  commission  only  on  so  much  of  the  purchase  price  as  represents 
the  price  paid  for  the  property,  which  the  evidence  shows  belonged 
to  the  defendant  at  the  time  he  met  the  plaintiff,  and  the  plaintifif 
shall  not  be  entitled  to  any  commission  on  the  sum  paid  by  the 

purchaser  for  the  property  bought  by  the  defendant  from and 

for  the  purpose  of  meeting  the  requirements  of  the  ,. 

if  thev  shall  so  find. 


69 


§   1257(3).    Michigan 

You  are  instructed  that  this  is  an  action  of  assumpsit,  brought  by 

the  plaintifif  against  the  defendant,  the Company,  to  recover 

for  commissions  claimed  to  be  due  him  from  defendant  company. 
The  plaintiff  claims  that  he  was  employed  by  the  defendant  to 
solicit  subscriptions  for  stock  of  the  defendant  company,  and  for  all 
such  subscriptions  which  he  solicited  and  secured  he  was  to  re- 
ceive a  commission  of per  cent.'" 

You  are  instructed  that  the  only  dispute  is  as  to  the  amount  of 
stock  plaintifif  sold  for  which  he  should  recover,  his  claim  being 
that  he  sold,  according  to  the  agreement,  a  certain  amount  of  the 
stock,  and  the  defendant  claiming  he  sold  a  much  less  amount; 
and  the  question  for  you  to  determine  is.  How  much  stock  did 
plaintiff  sell  upon  which  he  is  entitled  to  his  commission  at  the  rate 
of per  cent.  ?'^ 

I  instruct  you  that  plaintifif  is  entitled  to  recover  in  this  case  his 
commissions  on  all  stock  subscriptions  taken  by  him  from  finan- 
cially responsible  persons  with  check  for  same  attached  to  the  ap- 
plication, or  to  be  sent  in  b}^  the  applicant  at  once,  which  subscrip- 
tions were  forwarded  by  him  or  delivered  by  him  to  the  defendant 

« 8  Monroe  V.  Snow,  23  N.  E.  401,  131  7o  Loverina:  v.   Duplex   Power   Car 

lU.  126.  Co.,  171  N.  W.  374,  204  Mich.  658. 

6  9  Baltimore    Car     Wheel     Co.     v.  7i  Lovering  v.   Duplex   Power  Car 

Clark,  104  A.  357,  131  Md.  513.  Co.,  171  N.  W.  374,  204  Mich.  658. 
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company,  within  the  scope  of  an  admitted  authority  of  the  company, 
until  his  authority  was  revoked  by  defendant  company.'^ 

§   1258.     Same — Agreement  to  deliver  stock  as  commission 

The  court  instructs  you  that  in  the  year the  laws  of  the 

state  of required  that  capital  stock  of  corporations  formed 

under  laws  of  the  state  must  be  paid  up  at  the  time  of  incorpora- 
tion in  lawful  money  of  the  United  States  or  its  equivalent.  You 
are  therefore   instructed  that  if  you  find   from  the   evidence  that 

the  defendant  agreed  to  deliver  to  plaintiff  $ full-paid  stock 

in  a  corporation,  in  the  event  that  plaintiff's  efforts  should  aid  the 
defendant  in  bringing  about  a  sale  of  defendant's  interest  and  stock 

in  the  Company  at  a  suitable   sum  and  price,  and  further 

find  from  the  evidence  that  the  plaintiff's  efforts  did  aid  in  bringing 
about  such  sale  at  such  sum  and  price,  the  agreement  of  defendant 
to  pay  the  plaintiff  $ in  such  stock  was  equivalent  to  a  prom- 
ise by  defendant  to  pay  plaintiff  $ full-paid  stock  in  such  a 

corporation.  The  jury  are  further  instructed  that  the  proper  meas- 
ure of  damages  for  breach  of  contract  by  defendant  to  deliver  to 

plaintiff  $ of  full-paid  stock  in  a corporation  is  the  fair 

and  reasonable  value  of  such  stock  on  incorporation,  and  you  are 
further  instructed  that,  in  the  absence  of  any  evidence  to  the  con- 
trary of  the  value  thereof,  the  presumption  is  that  such  stock  would 
have  been  worth  par.''^ 

§  1259.     Amount  of  compensation  in  absence  of  contract  specify- 
ing amount 
§   1259(1).     Delaware 

You  are  instructed  that  the  declaration  contains  also  the  com- 
mon counts  for  work  and  labor  performed,  and  services  rendered 
by  the  plaintiff  for  the  defendants  in  and  about  the  business  afore- 
said, and  upon  these  counts,  even  should  you  believe  there  was  no 
agreement  upon  the  part  of  the  defendants  to  pay  the  commission 
claimed,  or  any  other  sum,  the  plaintiff  would  be  entitled  to  recover 
such  sum  as  you  believe  from  the  evidence  the  services  he  rendered 
were  reasonably  worth  to  the  defendants,  provided  you  are  satis- 
fied from  a  preponderance  of  the  evidence  that  he  did  render  serv- 
ices which  resulted  in  the  defendants  securing  the  said  contract.'* 

§   1259(2).    Maryland 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  plaintiff  was  engaged  in  the  business  of  a  property  broker  in 

7  2  Levering   v.    Duplex   Power    Car  '*  Richards  v.  Ricliinan,  G4  A.  238, 

Co.,  171  N.  W.  374.  204  Micli.  658.  5  Pennewill,  558. 

7  3  Moore  v.  King  (Mo.)   178  S.  W. 
124. 
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the  city  of ,  and  that  defendant  ofifered  certain  property  for 

sale  to  the commissioners  of  said  city,  and  that  he  employed 

the  plaintiff  to  aid  and  assist  him  in  effecting  said  sale,  either  by 
previous  authority  or  the  acceptance  of  plaintiff's  agency  and  the 
adoption  of  his  acts,  and  that  the  plaintiff  did  diligently  and  faith- 
fully occupy  his  time  and  render  services  in  so  aiding  defendant  to 
effect  said  sale,  and  a  sale  of  said  property  to  said  commissioners 
was  in  a  short  time  made  and  effected,  and  that  said  services  were 
of  advantage  and  value  to  defendant  in  effecting  the  said  sale,  then 
the  plaintiff  is  entitled  to  recover  such  sum  as  the  jury  may  find 
from  the  evidence  to  be  a  reasonable  remuneration  to  plaintiff  for 
said  services,  and  in  ascertaining  what  is  a  reasonable  remunera- 
tion the  jury  may  consider  the  rate  of  compensation  which  they 
may  find  from  the  evidence  was  usual  and  customary  in  said  city 
for  services  of  a  like  kind.^** 

§   1259(3).     Texas 

You  are  instructed  that  plaintiffs  bring  this  suit  for  the  recovery 

of  per  cent,  of  $ ,  which  they  allege  is  due  them  as 

the  procuring  cause  for  the  sale  of  a  farm  belonging  to  the  defend- 
ant, and  which  the  defendant  had  listed  with  plaintiffs  for  sale,  and 
further  allege  that  the  defendant  knew  plaintiffs  were  in  the  real 
estate  business  and  accustomed  to  receive  commissions  on  sales 
made  by  them,  and  that  the  customary   commission   paid  to  real 

estate  dealers  for  the  exchange  of  land  is  per  cent.,   and 

that  their  services  were  reasonably  worth  $ .  The  defend- 
ant answers  by  a  general  demurrer  and  general  denial,  and  specially 
denies  that  he  ever  listed  land  with  plaintiffs  for  sale  as  alleged 
in  plaintiffs'  petition,  and  denies  that  he  ever  agreed  to  pay  plain- 
tiff's any  commission  for  making  the  exchange  of  said  land  to  any 
one,   and   further   alleges   that   he   personally   represented    himself 

in  making  said  real  estate  deal  with ,  and  that  the  plaintiffs 

were  not  entitled  to  any  commission  from  him,  and  that  he  told 

plaintiffs  to  obtain  $ net  to  him  for  said  property.     You  are 

instructed  that,  if  you  believe  from  a  preponderance  of  the  evidence 
that  defendant  listed  his  land  with  the  plaintiffs,  and  that  it  is  the 

prevailing  custom  to  pay  real  estate  dealers  per  cent,   on 

the  exchange  of  land,  and  that  said  exchange  was  made,  then  you 

will  find  for  the  plaintiffs,  and  assess  their  damages  at  per 

cent,  of  the  total  value  of  the  lands  so  traded  or  exchanged,  if  such 
is  the  case.''^ 

You  are  further  instructed  in  this  case  that  although  you  be- 
lieve from  the  evidence  and  under  the  law  that  plaintiffs  are  enti- 

75    Walker  v.  Rogers,  24  Mtl.  237.  'g  Blaschke   v.    Ferguson    &    Dyess 

(Civ.  App.)  208  S.  W.  727. 


§  1260  ^   INSTRUCTIONS  TO  JURIES  1536 

tied  to  a  verdict  herein,  you  are  instructed  that  in  no  event  could 
you  render  a  verdict  for  the  plaintiffs  for  any  other  sum  other 
than  for  such  sum  as  in  your  opinion  would  be  reasonable  com- 
pensation for  the  services  performed  for  the  defendant,  if  any 
were  performed  for  him,  and  in  arriving-  at  what  would  be  a  rea- 
sonable amount  for  said  services,  you  will  take  into  consideration 
all  the  facts  and  circumstances  in  evidence.''^ 

D.     Sufficii:ncy  of  Services  to  Entitle  to  Commissions 

§  1260.     In  general 
§   1260(1),    Colorado 

The  jury  are  instructed  that  if  you  find  and  believe  by  the  pre- 
ponderance or  greater  weight  of  the  evidence  that  the  defendant, 

in  the  summer  of  did  employ  the  plaintiff  to  assist  him  in 

procuring  the  title  to  said  lode  claims  for  the  purpose  of 

putting  said  claims  with  others,  into  a  consolidation,  and  agreed 

to  pay  plaintiff  per  centum  on  the  amount  at  which  said 

claims  might  be  purchased,  that  plaintiff  agreed  thereto,  and  im- 
mediately thereupon  and  thereafter  did  assist  the  defendant  'in  pro- 
curing the  title  to  said  claims,  and  that  defendant  about  , 

while  plaintiff  was  so  assisting  him,  did  secure  from  and 

,  the  owners  of  said  Ibde  claims,  the  title  thereto,  at  a  con- 
sideration of  $ paid,  and  did  put  said  claims  into  a  consolida- 
tion with  other  contiguous  claims,  then  the  jury  will  find  for  the 

plaintiff  and  assess  his  damages  at  $ ,  together  with  

per  cent,  per  annum  interest  thereon  from  the  time  plaintiff  made 
demand  upon  defendant  for  the  payment  of  said  sum  to  this  date ; 
otherwise,  you  will  return  a  verdict  for  the  defendant.'* 

The  jury  are  instructed  that,  although  the  jury  may  find  and 
believe  from  the  evidence  that  the  defendant  did  employ  the  plain- 
tiff to  assist  him  in  securing  the  title  to  said  lode  claims,  and  did 

agree  to  pay  the  plaintiff  per  cent,  on  the  purchase  price 

at  which  said  lode  claims  should  be  taken  into  a  consolidated  com- 
pany, and  that  plaintiff  did  render  services  in  an  attempt  to  pro- 
cure said  lode  claims  to  be  put  into  said  consolidated  company,  yet 
if  you  further  find  and  believe  from  the  evidence  that  plaintiff  and 
defendant  were  unable  to  agree  with and in  the  pur- 
chase of  said  claims,  and  that  other  persons,  not  co-operating  with 

defendant,  thereafter  initiated  negotiations  with  said  and 

for  the  purchase  of  said  lode  claims  and  put  them  into  a 

consolidated  company,  you  will  return  a  verdict  for  the  defendant. 
even  though  you  may  further  find  and  believe  from  the  evidence 

"  Toland  v.  Williams  &  Wiley  (Civ.  ^s  Bailey  v.  Carlton,  95  P.  542,  43 

App.)  129  S.  W.  392.  Colo.  4. 
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that  the  defendant  on  request,  contributed  to  the  purchase  of  said 
lode  claims.'* 

The  jury  are  instructed  that,  if  the  principal  rejects  the  pur- 
chaser, and  the  broker  claims  his  commission,  he  (the  broker)  must 
show  that  the  person  furnished  by  him  (the  broker)  to  make 
the  purchase  was  willing  to  accept  the  offer  precisely  as  made  by 
the  principal,  and  that  he  was  an  eligible  purchaser,  and  such  a 
one  as  the  principal  was  bound  in  good  faith,  as  between  himself 
and  the  broker,  to  accept.*® 

§   1260(2).     Delaware 

You  are  instructed  that  a  real  estate  broker  is  entitled  to  his 
compensation  or  commission,  either  on  a  quantum  meruit,  or  un- 
der the  express  terms  of  the  contract  of  agency,  whenever, he  pro- 
cures for  his  principal  a  party  with  whom  the  principal  is  satis- 
lied  and  who  actually  makes  a  contract  with  the  principal  at  a  price 
acceptable  to  the  principal,  provided  that  the  broker  was  the  pro- 
curing cause.*^ 

§  1260(3).    Iowa 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 

said  purchasers  went  to  by  reason  of  the  introduction  to 

defendant  and  for  the  purpose  of  examining  the  lands  which  the 
said  defendant  had  for  sale,  and  for  the  purpose  of  dealing  with 
him,  and  if  you  find  that  the  said  defendant  participated  in  the  con- 
duct of  the  business  resulting  in  the  sales  then  you  will  find  said 
sales  were  made  by  defendant,  within  the  terms  and  meaning  of 
the  contract.*' 

§  1260(4).     Kentucky 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiif,  doing  business  as ,  procured  or  was 

the   means   of  procuring  a  purchaser  for  certain  property  of  the 

defendant  on  street  in  the  city  of ,  or  was  the  means 

of  bringing  such  purchaser  and  seller  together,  and  that  a  reasona- 
ble commission  for  such  services  was  per  cent,  on  the  pur- 
chase price,  which  purchase  price  was dollars,  and  that  said 

defendant  agreed  to  pay  the  plaintifif  for  his  services  a  reasonable 
commission  for  such  service,  or  permitted  the  plaintiff  to  render 
such  services,  if  they  were  rendered",  under  such  circumstances  as 
would  lead  a  reasonably  prudent  man  to  believe  that  the  plaintiff 
expected  compensation  therefor,  then  the  jury  will  find  a  verdict 

70  Bailey  v.  Carlton,  95  P.  542,  4o  si  Richards  v.  Richman.  64  A.  238, 

Colo.  4.  5  Peunewill.  558. 

8  0  Buckingham  v.  Harris,  15  P.  817,  8  2  Murphy  v.  Hiltibridle,  109  N.  W. 

10  Colo.  455.  471,  132  Iowa,  114. 
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for  the  plaintiff  in  the  sum  of  dollars,  with  interest  from 

;   otherwise,  you  will  find  a  verdict  for  the  defendant.*^ 

§   1260(5).    Maryland 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  defendant  employed  the  plaintiff  to  procure  a  purchaser  for 
the  property  spoken  of  by  the  witness,  and  the  plaintiff  did  procure 
a  purchaser  for  said  property,  and  the  said  property  was  sold  by 
the  defendant  to  a  purchaser  procured  by  the  plaintiff,  then  the 
plaintiff  is  entitled  to  recover  such  compensation  as  you  may  find 
usual  and  customary.** 

§   1260(6).     Michigan 

You  are  instructed  that  it  is  a  general  principle  of  the  law  that 
when  the  agent  has  fully  completed  his  undertaking — the  agent  of 
any  institution  or  company  or  person  has  fully  completed  his  un- 
dertaking— according  to  its  terms,  he  is  entitled  to  his  compensa- 
tion. And  if  you  find  in  this  case  that  plaintiff  did  all  he  was  bound 
to  do  under  his  authority  to  act,  his  right  to  his  compensation  is 
complete,  and  he  cannot  be  deprived  of  it,  because  the  principal 
then  fails  to  avail  himself  of  the  benefit  of  the  acts,  or  refuses  to 
do  what  he  had  agreed  to  do  upon  performance  by  the  agent.*^ 

I  instruct  you  that  a  signed  subscription  or  application  for  shares 
of  stock  made  by  responsible  persons,  accompanied  by  check  pay- 
able to  the  corporation,  drawn  against  sufficient  funds  in  the  hands 
of  a  banker,  which  check  should  be  paid  by  banker  on  presenta- 
tion, is  a  good  payment  for  such  stock.*'' 

I  instruct  you  that  plaintiff  has  performed  his  part  of  the  con- 
tract under  the  above  arrangement  when  he  obtains  the  subscrip- 
tions or  applications  for  stock,  and  forwards  or  delivers  the  same 
to  the  defendant  company,  with  check  for  amount  due  attached 
to  the  application,  or  upon  receipt  of  a  check  direct  from  persons 
who  purchased  the  stock  by  the  company.*'' 

You  are  instructed  that  the  plaintiff  is  not  entitled  to  recover 
from  the  defendant  commission  for  unsuccessful  efforts  to  sell 
stock.** 

§   1260(7).    Mississippi 

The  jury  are  instructed,  on  behalf  of  the  plaintiff,  that  if  they 
believe  from  the  evidence  that  the  trade  made  to  by  de- 
fendant resulted  from  the  bringing  together  of  these  parties  by  the 

83  Bullock  V.  Meiiuiuger,  125  S.  W.  se  Loveriiig  v.  Duplex  Power  Car 
256.                                                                     Co.,  171  N.  W.  374,  204  Mich.  658. 

84  Jones  V.  Adler,  34  Md.  440.  S7  Lovering   v.    Duplex   Power    Car 
8  5  Loverinjj   v.    Duplex    Power   Car      Co.,  171  N.  W.  374,  204  Mich.  658. 

Co.,  171  N.  W.  374,  204  Mich.  658.  ss  LoverinR-   v.    Duplex    Power   Car 

Co.,  171  N.  W.  374,  204  Mich.  658. 
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plaintiff,  the  plaintiff  is  entitled  to  recover  from  defendant  the  rea- 
sonable, value  of  his  services  in  connection  with  such  sale,  and 
they  will  find  a  verdict  accordingly,  awarding  plaintiff  such  sum 
as  they  believe  from  the  evidence  that  his  said  services  were  rea- 
sonably worth,  unless  they  further  believe  from  the  evidence  that 
prior  to  said  sale  plaintiff"  had  abandoned  his  connection  therewith, 
or  had  made  statements  which  might  reasonably  lead  defendant  to 
believe  he  had  so  abandoned  his  connection  therewith.**^ 

§   1260(8).     Oklahoma 

You  are  instructed  that  if  you  find  from  a  preponderance  of  the 
evidence  that  the  defendant  authorized  the  plaintiff  to  find  a  pur- 
chaser for  his  said  land  at  a  certain  stipulated  price  per  acre,  and 
if  you  further  find,  from  a  preponderance  of  the  evidence,  that  the 
plaintiff  did  furnish  a  purchaser,  ready,  willing,  and  able  to  pur- 
chase said  land  upon  the  terms  and  conditions  proposed  by  the  de- 
fendant, then  your  verdict  must  be  for  the  plaintiff,  and  you  should 
fix  the  amount  of  his  recovery  at  any  sum  to  which  you  think  he  is 
entitled,  not  exceeding  the  sum  of  $ .^* 

§   1260(9).    Texas 

You  are  further  instructed  that  if  you  believe  from  the  evidence 
that  H.  was  the  regularly  constituted  agent  of  the  plaintiff's,  and 
that  same  was  known  to  the  defendant  at  all  times  during  the 
negotiations  testified  about,  and  if  you  further  believe  from  the 
evidence  that  said  defendant  by  words,  acts  or  conduct,  if  any,  au- 
thorized said  H.  to  act  for  him,  the  said  defendant,  in  procuring 

as  a  tenant  for  his  theater,  if  you  find  that  he  did,  and  if 

you  further  believe  from  the  evidence  that  through  the  acts  and 

negotiations  of  said  H.  said  executed  said  contract  of  lease 

introduced  in  evidence,  then  you  are  instructed  that  your  verdict 
must  be  for  the  plaintiff'.'-'^ 

§   1260(10).     Virginia 

The  court  instructs  the  jury  that,  under  the  writing  of  , 

extended  by  notation  thereon  to  ,  the  plaintiff,  before  he  is 

entitled  to  recover  anything  in  this  cause,  must  show,  b}'  a  pre- 
ponderance of  the  evidence,  either  that  he  completed  a  sale  of  the 
land  herein  mentioned,  at  the  price  and  upon  the  terms  and  condi- 
tions of  said  writing,  or  that  he  produced  to  the  defendant  a  party 
who  evidenced  his  willingness  to  buy  at  the  price  and  upon  the 

89  Enochs  V.  Paxton,  40  8o.  14,  S7  oi  Bradv   v.   Richey  &   Casey   (Civ. 

Miss.  660.  App.)   202   S.   W.  170. 

"«  Thornlnu-gh  v.  Hauu,  190  P.  10S3, 
79  Old.  103. 
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terms  and  conditions  of  said  writing,  by  signing  a  paper  or  prop- 
osition containing  said  price  and  terms  and  conditions.**^ 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence in  this  case  that  the  defendant  authorized  the  plaintiff  to 

sell  the  tract  of  land  mentioned  in  the  declaration  at  $ ,  and 

if  so  sold  by  plaintiff  to  pay  plaintiff  a  commission  of  $ ,  and 

the  plaintiff  sold  said  property  to ,  of ,  and  said 

was  ready,  able,  and  willing  to  complete  said  purchase,  then  they 
must  find  for  the  plaintiff.**^ 

§  1261.     Compliance  with  terms  imposed  by  principal 
§  1261(1).    Iowa 

The  jury  are  instructed  that  the  contract  for  the  sale  of  the 
land,  executed  by  the  defendant  and  delivered  to  the  plaintiff  for 
the  purchaser's  signature,  contained  the  terms  of  the  sale  and  the 
authority  of  the  plaintiff,  and  that  he  had  no  right  to  sell  the  land 
upon  any  other  terms,  that  if  he  changed  the  contract  left  with  the 
purchaser  without  the  knowledge  or  consent  of  the  defendant  by 
striking  out  the  rate  of  interest  to  be  paid  it  was  a  material  alter- 
ation thereof,  and  that  the  sale  was  not  made  upon  the  terms  au- 
thorized, and  would  not  bind  defendant,  nor  entitle  plaintiff  to  his 
conmiission,'  unless  it  is  shown  that  the  defendant  consented  to 
such  change  before  the  execution  and  delivery  of  a  deed  of  the 
land.»* 

§  1261(2).     Michigan 

You  are  instructed  that  the  defendant  claims  it  employed  plain- 
tiff to  sell  stock.  In  order  to  entitle  the  plaintiff  to  recover,  he 
must  have  made  sales  within  the  limits  of  his  contract  as  to  time, 
terms,  and  amount.^^ 

§   1261(3).    New  Yoric 

The  jury  are  instructed  that,  to  entitle  the  plaintiff  to  recover, 
he  must  establish  to  the  satisfaction  of  the  jury  that  the  sale  was 
at  the  price  at  which  he  was  authorized  to  sell,  or  a  price  satisfac- 
tory to  his  principal  under  the  employment  which  he  claims  was 
made.^^ 

§  1261(4).     Texas 

You  are  instructed  that  there  are  certain  facts  that  you  will  treat 
as  proved :  First,  that  the  defendant  employed  the  plaintiff  to  sell 
the  land ;  second,  that  the  correspondence  between  the  parties, 
which  it  is  the  duty  of  the  court  to  construe,  did  not  authorize 

9  2  Calthvoll   V.   Tanueliill,  84   S.  E.  94  Robertson   v.   Vasey,  101   N.  W. 

6,  117  Va.  11.  271,   125   Iowa,   526. 

93  Middle  Atlantic  Immigration  Co.  95  Levering  v.   Duplex  Power   Car 

V.  Ardan,  7S  S.  E.  588,  115  Va.  148.  Co.,  171  N.  W.  374,  204  Mich.  658. 

96  Levy  V.  Coogan,  9  N.  Y.  S.  534. 
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plaintiff  to  make  a  written  contract  for  the  sale  of  the  land ;  third, 
that  the  correspondence  did  not  give  the  plaintiff  the  right  at  all 

events  to  everything  he  got  over  $ an  acre  net  to  defendant, 

but  gave  him  only  the  right  to  his  proper  commissions,  under  a 
sale  for  a  sufficient  price  to  leave  defendant  clear  above  expenses, 

including  commissions,  at  least  $ an  acre,  and  therefore,  if 

you  do  not  believe  from  the  evidence  that  there  was  afterwards  any 
different  agreement  or  understanding  between  the  parties  about 
the  commission  other  than  is  shown  by  the  correspondence,  then 
you  will  find  for  the  defendant.^' 

§  1262.     Transaction  concluded  by  principal  on  other  terms  than 

those  originally  given  broker 
§   1262(1).    Delaware 

We  further  say,  if  you  believe  that  the  plaintiff  acting  as  the 
agent  of  the  defendant,  rendered  real  and  efficient  service  in  the 
matter  of  the  sale  of  the  farm  for  a  certain  price,  and  was  prevent- 
ed from  effecting  the  sale  by  the  act  of  the  owner  in  selling  the 
farm  for  a  lower  price  to  the  person  with  whom  the  plaintiff  had 
been  negotiating,  and  the  plaintiff  had  no  knowledge  that  the  de- 
fendant was  willing  to  sell  for  such  price,  then  the  plaintiff  would 
be  entitled  to  recover,  not  commissions,  but  such  sum  as  his  serv- 
ices were  reasonably  worth.^* 

§  1262(2).     Illinois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  defendant  placed  his  property  in  the  hands  of  the  plain- 
tiff for  sale  at  a  stipulated  price,  and  the  plaintiff  introduced  the 
defendant  to  C,  and  that  C  made  a  proposition  to  exchange  prop- 
erty in  P.  for  defendant's  property,  which  was  declined  by  the  de- 
fendant, and  that  negotiations  between  C.  and  defendant  were  then 
ended  and  definitely  abandoned  by  the  parties,  and  that  the  de- 
fendant, through  the  efforts  of  E.,  took  in  exchange  for  his  land 
other  lands  in  T.  belonging  to  W.,  and  that  W.  took  property  in 
P.  belonging  to  C.  in  exchange  for  the  land  in  T.,  the  fact  that  the 
deed  was  made  from  defendant  to  C.  would  not  entitle  the  plain- 
tiff' to  recover,  and  you  should  find  for  the  defendant,  unless  you 
further  believe  from  the  evidence  that  the  plaintiff'  was  the  effi- 
cient cause  of  the  trade.^* 

§   1262(3).    Oklahoma 

You  are  instructed  that  the  relation  between  a  principal  and  a 
real  estate  agent  is  one  of  confidence,  and  that  the  principal  can- 

9  7  Akin  V.  Poffenberger,  116  S.  W.  9  9  Hinds  v.  Mclutire,  89  111.  App. 

615,  53  Tex.  Civ.  App.  340.  611. 

9s  Tebo  V.  Weld,  92  A.  876,  5  Boyce, 
255. 
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not  accept  the  services  of  his  agent  and  refuse  him  compensation 
agreed  to  be  paid,  and  the  principal,  if  he  so  chooses,  may  lower 
his  price  to  the  purchaser  if  found  by  the  agent  and  make  the  sale, 
but  if  the  efforts  of  the  agent  have  brought  about  and  procured 
the  sale  this  will  in  no  wise  affect  the  agent's  right  to  recover  the 
commission  agreed  upon.  It  is  the  duty  of  the  principal  to  act 
fairly  and  in  good  faith  with  his  agent,  and  he  cannot  cut  him  out 
of  the  commission  by  negotiating  directly  with  the  purchaser  for 
the  purpose  of  avoiding  his  obligations  with  his  agent.  And  in 
this  connection  you  are  instructed  that,  if  after  fair  and  impartial 
consideration  of  all  of  the  testimony  in  this  case,  you  find  that  the 
plaintiff's  have  shown  by  a  preponderance  of  the  testimony  that  they 
had  an  express  contract  with  the  defendant  to  procure  a  purchaser 
for  his  propert}^  and  by  their  efforts  they  were  the  procuring  cause 
for  the  sale,  and  through  their  disclosures  that  the  purchasers  were 
put  in  touch  with  the  defendant,  and  the  defendant  afterward  con- 
summated the  sale,  it  w^ould  be  immaterial  whether  or  not  the 
property  was  sold  at  the  price  at  which  it  was  listed  with  the 
plaintiffs.^ 

§  1263.     Time  within  which  transaction  must  be  consummated 
§  1263(1).     Delaware 

You  are  instructed  that,  where  no  time  is  fixed  by  the  contract, 
the  broker  is  allow^ed  a  reasonable  time  within  which  to  make  the 
sale.  The  right  to  his  commission  is  not  affected  by  the  fact  that 
after  he  has  found  a  purchaser  there  has  been  a  considerable  delay 
in  completing  the  sale  when  a  sale  is  finally  made,  and  there  is  a 
continuous  connection  between  the  steps  taken  by  the  agent,  and 
the  agent  has  all  along  been  connected  with  the  negotiations.- 

§   1263(2).    Michigan 

You  are  instructed  that  if  you  shall  find  from  the  evidence  that 
the  time  in  which  the  plaintiff"  had  authority  to  sell  the  stock  of 
the  defendant  company  expired  before  the  plaintiff,  or  the  cus- 
tomers of  the  plaintiff,  tendered  the  money  on  the  alleged  sales 
sued  for,  then  the  plaintiff  is  not  entitled  to  recover.^ 

Now,  gentlemen,  no  time  was  fixed  in  writing  in  the  agreement 
between  the  plaintiff  and  defendant  during  which  said  contract 
was  to  continue.  Under  the  circumstances  the  time  during  which 
the  plaintiff"  might  sell  stock  for  defendant  rested  in  the  option  of 
the  defendant.* 

You  are  instructed  that,  when  no  time  is  agreed  upon  during 
which  a  broker  is  employed,  he  is  entitled  to  a  reasonable  time  in 

1  Menteu  v.  Richards,  15o  P.  1177,  s  Lovering    v.    Duplex    Power    Car 

54  Old.  418.  Co .  171  N.  W.  374,  204  Mich.  65S. 

-  Tebo  V.  Weld,  1)2  A.  876,  5  Boyce,  *  Loveriiis:    v.    Duplex    Power    Car 

255.  Co.,  171  N.  W.  374,  204  Mich.  65S. 
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which  to  gain  results ;  but  the  principal  or  employer  has  a  right 
to  limit  or  revoke  the  authority  of  the  broker  in  good  faith  at  any 
time  after  his  employment,  where  no  time  of  employment  is  fixed, 
and  if  the  authority  of  the  plaintiff  in  this  case  was  revoked,  or  if 

a  time  limit  was  fixed  to  his  contract  by  the  principal,  the  

Company,  in  good  faith,  after  the  contract  was  originally  made, 
the  plaintiff  cannot  recover  commissions  on  sales  made  thereafter.* 

You  are  instructed  that  on  the  defendant  company  wrote  a 

letter  in  which  it  said:  "We  trust  you  will  be  able  to  dispose  of 
all  we  have  to  dispose  of  this  week,  as  we  wish  to  have  the  matter 
closed  up,  and  we  judge,  from  the  way  you  are  disposing  of  it  now, 
you  will  have  no  trouble  in  doing  this.  We  thought  last  week 
would  be  the  limit  we  could  hold  it  open,  but  w^e  are  extending  it 
on  to  this  week,  if  you  had  not  disposed  of  it  before  that  time." 
The  defendant  claims  that  this  letter  was  written  extending  the 
time  given  to  plaintiff  verbally,  and  if  you  shall  find  that  prior  to 
this  time  a  limit  had  been  placed  upon  the  contract,  this  letter 
would  operate  as  an  advance  of  the  time  to  and  including  the  week 
of  ,  and  the  plaintiff  would  be  entitled  to  recover  commis- 
sions on  any  sales  actually  made,  consummated,  and  carried  out 
during  this  time.^ 

You  are  instructed  that  the  mere  fact  that  the  defendant  accept- 
ed business  tendered  by  the  plaintiff  after  the  week  of ,  and 

accepted  payment  and  paid  plaintiff  his  commission  thereon,  would 
not  in  and  of  itself  operate  to  extend  the  time  of  the  contract  be- 
yond that  date.' 

§   1263(3).     Missouri 

The  court  instructs  the  jury  that  what  may  not  be  a  reasonable 
time  in  one  case  may  be  a  reasonable  time  in  another  case,  and  if 
the  jury  believes  from  the  evidence  that  during  the  time  that  elaps- 
ed from  the  date  of  employment  of  plaintiff  by  defendant  to  pro- 
cure a  purchaser,  if  you  find  he  was  so  employed,  that  the  plaintiff 
at  regular  intervals  was  interviewing  and  talking  to  the  defendant 
and  to  the  purchaser.  A.,  and  attempting  to  make  a  sale  of  the 
property  of  defendant  to  the  said  A.,  and  that  during  said  time  the 
defendant  never  at  any  time  notified  the  plaintiff  that  he  revoked 
his  authority  for  such  sale,  but  accepted  the  plaintiff's  services, 
then,  notwithstanding  the  fact  that  it  was  three  years  from  the 
time  of  the  contract  to  the  final  sale  of  the  property  by  the  defend- 
ant to  said  A.,  the  jury  have  the  right  to  say  whether  such  sale  w^as 

s  Lovering    v.    Duplex    Power    Car  7  Lovering    v.    Duplex    Power    Car 

Co..  171  N.  W.  374,  204  Mich.  65S.  Co.,  171  N.  W.  374,  204  Midi.  658. 

6  Loveriug    v.    Duplex    Power    Car 
Co.,  171  N.  W.  374,  204  Micli.  (J58. 
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made  within  a  reasonable  time;  and  if  they  believe  from  the  evi- 
dence that,  under  all  the  facts  and  circumstances,  such  sale  was 
made  within  a  reasonable  time,  then  they  will  find  the  issues  for 
the  plaintiff.* 

§   1263(4).    Texas 

You  are  instructed  that,  where  the  owner  of  land  employs  a 
broker  to  render  services  in  matter  of  exchange  of  properties  be- 
tween such  owner  and  a  third  person,  but  no  definite  time  is  agreed 
upon  within  which  such  broker  is  to  perform  his  undertaking,  the 
broker  is  entitled  only  to  a  reasonable  time  within  which  to  per- 
form his  undertaking,  and  if  he  fails  within  a  reasonable  time  thus 
to  perform,  the  owner  has  the  right  to  revoke  the  agency,  provided 
such  revocation  be  made  in  good  faith,  and  not  for  the  purpose  of 
evading  the  payment  of  commissions  to  broker.^ 

You  are  instructed  that,  if  you  believe  that  such  former  negotia- 
tions of  plaintiff  with for  the  sale  of  said  property  had  ter- 
minated without  a  sale  being  accomplished,  and  that  defendant, 
with  the  knowledge  of  plaintiff,  had  taken  the  property  in  question 

off  of  the  market,  and  that  thereafter,  on  the day  of , 

defendant  again  listed  the  property  with  plaintiff  for  sale  within  a 
limited  time  and  that  during  said  limit  plaintiff  failed  to  establish 

or  renew  negotiations  with for  the  sale  of  the  property,  and 

that  defendant,  by  his  own  efforts,  acting  independently  of  plain- 
tiff, negotiated  and  consummated  the  sale  to ,  and  that  such 

sale  was  made  after  the  expiration  of  the  time  to  which  plaintiff's 
agency  was  limited,  then,  in  such  case,  you  will  find  for  the  de- 
fendant.^'^ 

§  1264.     Duty  to  proicure  binding  contract 
§  1264(1).     Michigan 

You  are  instructed  that  the  plaintiff'  cannot  recover  a  commis- 
sion merely  because  he  obtained  offers  in  writing,  or  because  he 
obtained  orders  for  the  stock.  The  plaintiff  is  not  entitled  to  a 
commission  when  he  brings  a  mere  paper  offer ;  but,  in  order  to 
entitle  the  plaintiff  to  recover,  it  is  necessary  for  him  to  show  an 
actual  sale  of  the  stock,  or  that  he  produced  a  purchaser  who  ten- 
dered the  money  within  the  time  limited  by  the  contract  for  the 
sale  of  the  stock. ^'^ 

You  are  instructed  that  there  is  a  radical  dift'erence  between  a 
contract  to  sell  or  purchase,  and  an  actual  sale  or  purchase.  As  ap- 
plied to  this  case,  the  plaintiff  is  not  entitled  to  recover  unless  he 

8  Turner  V.  Snyder,  123  S.  W.  1050,  lo  Hardestv  v.  Cavin  (Civ.  App.) 
139  Mo.  App.  656.  149  S.   W.  367. 

9  T.  A.  Hill  &  Son  v.  Fatten  &  n  Lovering  v.  Duplex  Power  Car 
Schwartz  (Civ.  App.)  160  S.  W.  1155.  Co.,  171  X.  W.  374,  204  Mich.  658. 
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produced  a  purchaser  ready,  able,  and  willing-  to  pay  the  money 
for  the  stock,  and  who  tendered  the  money  within  the  time  fixed 
by  the  contract.  In  other  words,  the  plaintiff  must  have  done 
everything  necessary  to  be  done  on  his  part,  and  on  the  part  of  the 
purchaser,  so  that  the  only  thing  upon  the  part  of  the  defendant 
that  remained  to  be  done  was  to  transfer  the  stock  and  to  receive 
the  price  in  cash.*^ 

§   1264(2).    Missouri 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  in 
this  cause  that  the  defendant  contracted  and  agreed  with  the  plain- 
tiff    that,  if  he  would  sell  his  farm  at  $ per  acre,  he 

would  give  him  a  commission  of per  cent,  on  the  amount  of 

the  sale,  and  if  you  believe  that  said  plaintiff  did  so  furnish  a  pur- 
chaser ready,  able,  and  willing  to  take  said  land  at  said  price,  then 
it  was  not  necessary  that  said  plaintiff'  should  negotiate  the  terms 
of  said  sale ;  it  was  sufficient  that  he  produce  a  man  who  was  able 
and  willing  to  comply  with  the  terms  that  the  defendant  imposed ; 
and,  if  you  find  that  he  absolutely  refused  to  make  the  sale,  then 
said  plaintiff  was  entitled  to  his  commission,  and  your  findings, 
should  be  for  the  plaintiffs. ^^ 

§   1264(3).     New  York 

The  jury  are  instructed  that,  if  you  find  that  the  minds  of  these 

parties,  and  ,  who  were  to  exchange  properties,  did 

not  meet  on  all  the  material  conditions  and  terms  of  the  bargain, 
then  the  broker  cannot  recover.  If  there  was  any  difference  between 
them,  then  their  mJnds  had  not  met,  and  they  had  not  fully  agreed, 
and  in  that  case  the  broker  would  not  be  entitled  to  his  commission. 
But  if  you  find  from  all  the  evidence  that  their  minds  did  meet, 
that  they  had  fully  agreed  upon  the  terms  of  the  exchange  of  their 
properties,  then  the  broker  is  entitled  to  his  commission,  whether 
the  contract  was  put  in  writing  or  not.-^'* 

§  1264(4).    Oklahoma 

You  are  instructed  that  to  entitle  the  plaintiff,  a  real  estate  agent, 
to  recover  a  commission  for  the  sale  of  real  estate,  he  must  procure 
and  present  to  the  seller,  from  a  purchaser,  who  is  ready,  willing, 
and  able  to  buy,  an  enforceable  contract  in  writing,  binding  him  to 
tUKC  tlie  land  according  to  the  terms  and  conditions  agreed  upon, 
and  in  this  connection  you  are  instructed  that  if  the  plaintiff  fails 
to  procure  such  a  contract  between  the  purchaser  and  the  seller, 
you  should  find  for  the  defendant.  ^^ 

12  Lovering  v.  Duplex  Power  Car  1 4  Moses  v.  Helmke,  41  N.  Y.  S. 
Co.,  171  N.  W.  374,  204  Mich.  B.58.  557.  1«  Misc.  Rep.  357. 

13  Sallee  V.  McMurry,  88  S.  W.  157,  is  First  Nat.  Bank  of  Coweta  v. 
113  Mo.  App.  253.  Brumbaugh,  154  P.  1172,  55  Okl.  506. 
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§  1265.  Readiness  and  ability  of  purchaser  to  comply  with  terms 
of  contract 

The  jur}'-  are  instructed  that,  if  the  plaintiffs  agreed  and  under- 
took to  sell  the  defendant's  farm  for  a  commission  upon  the  price 
realized,  then,  in  order  to  earn  their  said  commission,  it  must  appear 
by  a  preponderance  of  the  evidence  that  they  effected  a  sale  of 
the  farm  to  a  party  ready  and  able  to  perform  the  conditions  of  the 
sale.  The  mere  procuring  of  a  person  to  enter  into  a  contract  to 
purchase  the  land  without  such  purchaser  was  ready,  willing,  and 
able  to  make  the  cash  payments,  and  to  make  the  mortgage  there- 
in named  for  the  deferred  payments,  would  not  be  sufficient  to  entitle 
the  plaintiffs  to  their  commission.*^ 

The  jury  are  instructed  that,  in  ordinary  cases  the  law  is  well 
settled,  where  a  broker  is  employed  in  reference  to  a  sale  or  ex- 
change of  real  estate,  that  when  he  l^rings  a  buyer  to  the  seller 
who  is  willing  and  ready  to  enter  into  an  agreement  with  the  seller 
for  the  purchase  of  his  property  on  the  terms  that  the  seller  has 
fixed,  and  the  seller  is  satisfied  to  accept  him  as  a  purchaser,  then 
the  broker  has  earned  his  commission.  The  earning  of  it  is  not 
dependent,  in  such  cases,  on  the  question  as  to  whether  the  buyer 
carries  out  the  contract,  or  as  to  whether  the  seller  is  able  to  com- 
plete his  contract.  Therefore  I  say  to  you,  in  the  absence  of  any 
express  agreement  to  the  contrary,  the  law  is  that  the  broker  is 
entitled  to  his  commissions  when  the  vendor  accepts ;  when  he 
[the  broker]  brings  to  the  vendor  a  party  ready  and  willing  to  ac- 
cept the  terms  fixed  by  the  vendor,  and  the  party  is  satisfactory  to 
the  vendor,  and  he  enters  into  a  contract  with  him.*~ 

§  1266.  Broker  as  procuring  cause  of  contract  between  principal 
and  third  person 

See,  also,  post,  §  1272. 
§   1266(1).     United  States 

The  jury  are  instructed  that  it  is  not  necessary  for  the  plaintiff  to 
prove  that  the  influence  exerted  by  him  was  the  sole  influence,  but 
it  is  necessary  for  him  to  show  that  by  reason  of  something  that  he 
did  an  influence  was  brought  to  bear  upon  the  French  syndicate, 
or  upon  their  representative,  which  in  whole  or  in  part  induced 
the  making  of  the  contract  which  was  entered  into  between  the 
defendant  company  and  and  his  associates.** 

In  this  case  the  instruction  was  ab-  i7Kalley  v.  Baker,  29  N.  E.  1091, 

stract,  and  was  properly  refused,  as  1.32  N.  Y.  1,  28  Am.  St.  Hep.  542. 

the  evidence  showed  that  a  sale  was  i«  Walker  Mfff.  Co.  v.  Knox  (C.  C. 

actually  effected.  A.  Ohio)  136  F.  331,  69  C.  C.  A.  160. 

16  Stewart  v.  Fowler,  15  P.  918,  37 
Kau.  677. 
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§   1266(2).    Arkansas 

The  court  instructs  the  Jury  that  if  you  find  from  a  preponderance 
of  the  evidence  that  plaintiff  listed  his  land  and  premises  with  de- 
fendant for  sale  or  exchange  and  plaintiff  found  a  purchaser  there- 
for, and  was  the  procuring  cause  of  the  sale  or  exchange  being 
made,  then  you  should  find  for  plaintiff  such  sum  as  you  may  feel 
warranted  in  finding  from  all  the  evidence  before  you.^** 

§   1266(3).     Delaware 

You  are  instructed  that,  to  entitle  one  to  recover  commissions  on 
the  sale  of  real  estate,  he  must  have  been  the  agent  of  the  seller, 
and  he  must  have  effected  the  sale,  or  conducted  the  negotiations  to 
such  a  stage  as  to  complete  the  bargain  for  the  sale,  so  far  as  it  de- 
pended upon  his  action  or  efforts  to  accomplish  the  sale.-" 

^   1266(4).    Illinois 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 
that  Mr.  D.,  as  the  representative,  broker,  or  agent  of  the  defend- 
ant, opened  negotiations  with  M.  for  the  sale  to  him  of  the  prop- 
erty in  question,  with  the  knowledge  and  permission  of  the  de- 
fendant, and  that  the  plaintiff's,  being  advised  of  Mr.  D.'s  employ- 
ment and  action,  afterwards,  having  authority  from  the  defendant 
to  find  a  purchaser  for  the  same  property,  endeavored  to  make  a 
sale  thereof  to  said  M.  but  were  not  instrumental  in  so  doing,  then 
the  plaintiff's  are  not  entitled  to  compensation  for  their  services  in 
endeavoring  to  make  said  sale,  even  though  the  jury  may  further 
believe  from  the  evidence  that  the  defendant,  through  the  instrumen- 
tality of  Mr.  D.,  acting  independently  of  said  plaintiffs,  afterwards 
succeeded  in  selling  said  property  to  said  M.  One  claiming  commis- 
sion for  the  sale  of  real  estate  cannot  rightfully  claim  the  benefit 
of  introducing  to  the  defendant  a  purchaser  for  his  property  who 
had  already  been  introduced  to  him  as  such  by  another  party,  with 
and  through  whom  negotiations  were  already  in  progress  and  were 
continued  to  a  consummation  of  the  sale.'^^ 

§   1266(5).     IVIaryland 

The  court  instructs  the  jury  that,  to  entitle  the  plaintiff  to  recover 
a  commission  for  the  sale  of  the  property  mentioned  in  the  evidence, 
he  must  not  only  show  his  eff'orts  or  negotiations  to  accomplish  the 
sale,  but  he  must  show  that  the  sale  was  the  result  of  such  efforts 
or  negotiations. ~' 

The  court  instructs  the  jury  that,  if  they  shall  find  from  the 
evidence  that  the  plaintiff  was  employed  by  the  defendant  to  make 

19  Austin  V.  Norris.  141  S.  W.  1179.  21  Fessenden  v.  Doane.  58  N.  E. 
101  Ark.  180.  074.  188  111.  228. 

20  Tebo  V.  Weld,  92  A.  87G,  5  Boyce,  -^  Baltimore  Car  Wheel  Co.  v- 
255.  Clark,  104  A.  357,  131  Md.  513. 
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sale  of  its  property  referred  to  and  located  in  ,  and  that 

the  plaintiff  submitted  said  property  to  the Company,  and 

that  thereby  the  said  railroad  and  the  defendant  were  put  into  com- 
munication about  it,  and  that  a  portion  of  said  property  was  there- 
after sold  to  said  railroad  by  the  defendant,  the  plaintiff  is  entitled 
to  recover  such  commissions  as  may  have  been  agreed  upon  between 
the  plaintiff  and  the  defendant,  if  the  jury  shall  find  that  any  agree- 
ment was  made  as  to  the  amount  of  commissions,  or  such  commis- 
sions as  the  jury  may  believe  to  be  reasonable  for  the  services,  if 
the  jury  find  there  was  no  agreement  as  to  their  amount,  provided 
the  jury  shall  further  find  that  the  disclosure  to  the  said  railroad  by 
the  plaintiff'  caused  the  communication  by  the  railroad  with  the  de- 
fendant and  was  the  foundation  upon  which  the  negotiation  was 
conducted,  and  the  sale  made.'^ 

§    1266(6).    Michigan 

You  are  instructed  that  plaintiff  cannot  recover  against  the  de- 
fendant for  the  sale  of  stock  in  any  case  in  which  he  was  not  the 
procuring  cause  of  the  sale.'* 

§   1266(7).     iVIissouri 

The  court  instructs  you  that  the  burden  is  on  the  plaintiffs  to 
prove  to  your  reasonable  satisfaction  by  a  preponderance  of  the 
evidence  that  they  were  the  efficient  and  procuring  cause  of  the 

lease  from  the  defendant  to  said  Company,  which  has  been 

read  in  evidence,  and  if  you  believe  and  find  from  the  evidence  that 

plaintiffs  were  not  the  efficient  and  procuring  cause  of  said 

Company  leasing  the  property  described  in  said  lease,  but  that  such 

leasing  was  brought  about  by Trust  Company  through  the 

efforts  and  exertions  of  the  witnesses and or  either  of 

them,  then  your  verdict  must  be  for  the  defendants,  even  though  you 
may  believe  and  find  from  the  evidence  that  the  efforts  of  the  plain- 
tiff to  interest  the  witness  in  said  property  and  thereby  in- 
duce said Company  to  lease  same,  did  to  some  extent  aid  in 

the  leasing  of  said  property.^^ 

The  court  instructs  the  jury  that  if  they  believe  and  find  from 

the  evidence  that  the  defendant  gave  the  plaintiff  his  acre 

farm  near together  with  certain  personal  property,  for  sale 

as  his  agent,  and  agreed  with  the  plaintiff  that  if  he  should  secure 
a  purchaser  therefor,  and  a  sale  thereof  was  made  to  such  purchas- 
er he  would  pay  the  plaintiff  the  sum  of  per  cent,  commis- 
sion on  the  purchase  price  received  therefor;  and  if  3'ou  further  find 

23  Baltimore     Car     Wheel    Co.     v,  25  Mason    v.    James    M.    Carpenter 

Clark,  104  A.  357,  131  Md.  513.  Realty  Co.  (App.)  179  S.  W.  915. 

2  4  Levering  v.    Duplex   Power   Car 
Co.,  171  N.  W.  374,  204  Mich.  658. 
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and  believe  from  the  evidence  that  the  plaintiff  did  secure  a  purchas- 
er for  said  property,  and  that  said  purchaser  bought  the  same,  you 
will  find  the  issues  for  the  i)laintifif,  and  assess  his  damages  at  the 

sum  of  per  cent,  upon  the  amount  of  the  purchase  price, 

received  by  defendant,  not  to  exceed  the  sum  of  $ ."* 

The  jury  are  instructed  that  it  was  not  necessary,  that  the  plain- 
tiff should  have  negotiated  the  terms  of  said  sale  with  the  purchaser, 
nor  need  he  actually  produce  the  purchaser  in  person,  if  he  was  the 
procuring  cause  of  the  purchaser  being  produced  to  the  defend- 
ant; and,  if  you  believe  the  purchaser  so  produced  was  able  and 
willing  to  take  the  land  and  pay  for  it  at  the  price  and  sum  of 
$ per  acre,  then  said  plaintiff  was  entitled  to  commission,  pro- 
vided defendant  contracted  with  him  as  set  forth  in  above  instruc- 
tions.'' 

§   1266(8).    New  Mexico 

You  are  instructed  that,  when  the  owner  makes  a  sale  or  ex- 
change of  real  estate  which  he  has  placed  in  the  hands  of  a  real 
estate  agent  for  that  purpose,  before  said  agent  is  entitled  to  re- 
cover a  commission  or  compensation  for  said  sale  or  exchange,  he 
must  show  by  a  preponderance  of  the  evidence  that  he  was  the 
procuring  cause  of  said  sale  or  exchange,  and  I  charge  in  this  case 
that,  if  you  find  from  the  evidence  that  the  defendant  actually 
made  the  exchange  of  the  160     acres  of  land  described  in  plain- 

tift''s  complaint  with  one  for  certain  lands  in  the  state  of 

,    then    before    the    plaintiff   can   recover    compensation    for 

said  exchange,  it  is  incumbent  upon  him  to  satisfy  you  by  a  pre- 
ponderance of  the  evidence  that  he  was  the  agent  of  the  defend- 
ant for  the  sale  or  exchange  of  defendant's  said  land,  and  that 
he  was  the  procuring  cause  of  said  exchange,  and  that  said  par- 
ties were  brought  together,  and  that  said  exchange  was  brought 
about  and  was  the  result  of  services  actually  rendered  by  him,  or 
those  acting  for  him  and  in  his  behalf,  or  both,  and  if  he  has  estab- 
lished these  facts  by  a  preponderance  of  the  evidence,  then  he  is 
entitled  to  a  verdict  in  his  favor.'^ 

§   1266(9).     North  Carolina 

The  court  instructs  the  jury  that,  if  you  find  by  the  greater  weight 
of  the  evidence  that  the  plaintiff'  was  negotiating  the  sale  of  the 
property  to  ,  and  you  further  find  that  G.  was  the  plain- 

2G  Ross  V.  Major,  163  S.  W.  8S0,  178         27  Sallee  v.  INIcMurry,  88  S.  W.  157, 
Mo.  App.  431.     In  this  case  the  court      113   ]Mo.   App.   2.j3. 
said  that  there  was  no  magic  in  the  28  Jaclvsou  v.  Biower,  107  P.  6,  22 

words  "procuring  and  inducing  cause,"      N.  M.  615. 
and  that  it  was  not  error  to  substitute 
other    words    having    an    equivalent 
meaning. 
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tiff's  agent,  and  as  such  agent  acted  also  as  the  agent  of  the  defend- 
ants in  securing  the  loan  for  the  buyer  and  procured  the  loan  to  be 
made,  and  that  the  procuring  of  this  loan  was  the  condition  upon 
which  the  trade  was  to  be  consummated — that  is,  that  the  sale  was 
to  be  effected  on  condition  that  the  loan  was  made — you  will  find 
in  that  event  that  the  plaintiff,  nothing  else  appearing,  was  the 
procuring  cause  of  the  sale.^'* 

§   1266(10).    Oklahoma 

You  are  instructed  that  if,  after  a  fair  and  impartial  consider- 
ation of  all  of  the  testimony  in  this  case  and  in  compliance  with 
the  instructions  hereinafter  given  you,  you  find  that  plaintiffs 
have  established,  by  a  preponderance  of  the  testimony,  that  on 
or  about  the day  of  ,  the  defendant  listed  his  prop- 
erty with  the  plaintiffs  and  placed  it  in  their  hands  for  sale,  as 
set  out  in  the  plaintiffs'  petition,  and  that  a  sale  was  brought 
about  in  compliance  with  the  terms  of  the  listing  by  the  exertion 
of  the  plaintiffs,  or  if  you  find  that  a  contract  was  entered  into,  as 
set  out  in  the  plaintiffs"  petition,  between  the  plaintiffs  and  defend- 
ant, and  that  the  plaintiffs  introduced  or  disclosed  the  names  of  the 
purchasers  to  the  defendant  for  the  purpose  of  the  sale  of  the 
property,  and  through  such  introduction  or  disclosure  negotiations 
for  the  sale  of  the  property  were  begun  and  then  effected  by  the 
defendant,  it  would  be  3^our  duty  to  find  for  the  plaintiffs.^* 

You  are  instructed  that  before  one  employed  to  negotiate  a  sale 
can  recover  a  commission  for  his  services,  he  must  show  that  he 
produced  the  purchaser,  and  that  he  was  the  producing  cause  of 
the  sale;  that  is,  that  the  means  emplo3'ed  by  him  and  his  efforts 
resulted  in  the  sale,  or  were  such  as  to  find  the  purchaser  with 
w^hom  the  sale  was  accomplished.^^ 

§   1266(11).     Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  plaintiff  was  the  procuring  cause  and'  efffcient  means  which 
induced  to  purchase  the  propefty,  the  sale  of  which  is  in- 
volved in  this  case,  and  which  enabled  defendant  to  sell  same  to 
said you  will  find  for  the  plaintiff.^^ 

§   1266(12).    Washington 

You  are  instructed  that,  in  order  for  the  plaintiff  to  recover  in  this 
case,  he  must  prove  to  your  satisfaction  by  a  fair  preponderance  of 
the  evidence  that  he  was  employed  to  procure  a  purchaser  for  the 

29  American  Trust  Co.  v.  Goode,  S3  P.  351,  41  Okl.  335.  In  this  case  tlie 
S.  E.  550,  167  N.  C.  338.  contract    was    not    for    an    exclusive 

30  Menten  v.  Richards,  153  P.  1177,       agency. 

54  Okl.  418.  3  2  Hardesty  v.  Caviu  (Civ.  App.)  149' 

31  L.  L.  Tyer  &  Son  v.  Wheeler,  135      S.  W.  3G7. 
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property  in  question,  and  that,  pursuant  thereto,  he  did  find  a  pur- 
chaser ready,  able,  and  willing  to  purchase,  and  brought  such  pur- 
chaser and  defendants  together.  And  in  this  connection  you  are 
instructed  that  if  you  believe  from  the  evidence  that  the  plaintiff 
was  employed  to  find  a  purchaser  for  the  property  of  the  defend- 
ants, and,  pursuant  thereto,  did  find  a  purchaser  who,  through  the 
efforts  of  the  plaintiff',  purchased  defendants'  property  upon  the 
terms  specified  in  the  listing  contract,  or  as  subsequently  modified, 
or  upon  different  terms  agreed  to  between  the  defendants  and  such 
purchaser,  and  that  the  plaintiff  was  the  procuring  cause  of  the 
sale,  then  your  verdict  will  be  for  the  plaintiff. ^^ 

§  1267.     Bringing  parties  together 

The  court  instructs  the  jury  that  the  mere  fact  of  the  agent  hav- 
ing introduced  the  purchaser  to  the  seller,  or  disclosed  the  names 
by  which  they  came  together  to  treat,  will  not  entitle  him  to  com- 
pensation, but,  if  it  appears  that  such  introduction  or  disclosure 
was  the  foundation  on  which  the  negotiations  were  begun  and  con- 
ducted and  the  sale  made,  the  agent  is  entitled  to  his  compensa- 
tion.^* 

§  1268.     Contract  induced  by  misrepresentations  of  broker 

In  this  connection  you  will  inquire  whether  R.  was  induced  to 
enter  into  the  contract  of  sale  by  a  misrepresentation  of  the  plain- 
tiff to  him  as  to  the  net  price  required  by  the  owner  or  seller.     It 

is  contended  on  the  one  side  that  plaintiff  told  R.  that  $ an 

acre  was  the  lowest  price  that  the  seller  would  take,  and 

that  plaintiff  would  get  nothing  at  that  price,  and  that  thereby  R. 

was  induced  to  pay  plaintiff per  cent,  commission.     On  the 

other  hand,  it  is  contended  that  plaintiff  told  R.  that  $ an 

acre  was  the  lowest  price  that  R.  could  get  the  land  at,  and  the 
contract  in  evidence  shows  that  that  was  the  price  fixed  to  R. 

What  the  representations  plaintiff  made  to  R.  were  upon  this 
point  is  for  you  to  determine  from  the  evidence,  and  your  are  to  de- 
termine whether  plaintiff  made  a  fraudulent  misrepresentation  to  R. 
about  the  matter,  and  if  you  find  that  he  did,  and  find  such  fraud  or 
deception,  if  any  you  find  there  was,  induced  R.  to  enter  into  the 
contract  of  sale,  and  also  contributed  as  material  inducement  to  his 
refusal  to  carry  out  the  sale,  you  will  find  for  the  defendant,  how- 
ever you  may  decide  the  other  issues,  and  although  you  may  find 
that  defendant's  inability  to  convey  all  the  land  was  also  an  induc- 

33  Bagley  v.   Foley,   144   P.   25,   82  34  Baltimore     Car    Wheel     Co.     v. 

Wash.  222.    In  this  case  it  was  object-       Clark,  104  A.  357,  131  Md.  513. 
ed  that  the  phrase  "etRcieut  cause," 
instead  of  "procuring  cause,"  should 
have  been  used. 
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ing  cause  for  the  refusal  on  R.'s  part,  or  even  his  principal  motive 
or  reason.^'* 

§  1269.     Transactions  closed  through  other  agents 

The  jury  are  instructed  that,  if  the  jury  find  from  the  evidence 
that  plaintiff's  agency  was  the  procuring  cause  of  the  negotiations 
between  defendant  and  M.  which  finally  resulted  in  the  sale  of  de- 
fendant's property  to  M.,  then  the  plaintiff  is  entitled  to  recover, 
even  though  the  jury  may  further  find  that  the  negotiations  were 
consummated  through  another  agent,  and  even  though  said  other 
agent  has  been  paid  by  defendant.^^ 

§  1270.     Transaction  closed  directly  between  principal  and  cus- 
tomer 
§  1270(1).     Delaware 

You  are  instructed  that,  even  though  the  real  estate  dealer  did 
not  actually  effect  the  sale,  yet  if  the  farm  was  placed  in  his  hands 
by  the  owner  for  sale,  and  the  dealer  acting  thereunder  rendered 
services  which  were  the  procuring  cause  of  the  sale  which  is  made 
by  the  owner  direct — that  is  by  himself,  then  the  agent  would  be 
entitled  to  recover  such  sum  as  the  jury  believe  those  services  were 
reasonably  worth.^' 

§   1270(2).    Iowa 

On  this  branch  of  the  case  you  are  further  instructed  that  it  is 
not  necessary  that  plaintiff  should  personally  take  the  purchaser 
to  the  defendant,  or  that  he  should  personally  have  any  part  in  the 
final  closing  of  the  deal ;  but  the  plaintiff  must  have  been  what 
the  law  designates  a  procuring  cause,  which  is  to  say  that,  if 
through  plaintiff's  efforts,  and  because  of  his  efforts,  a  disposition 
of  the  house  was  made,  he  would  be  considered  the  procuring  cause, 
even  though  he  did  not  personally  bring  the  purchaser  to  the  de- 
fendant, and  even  though  he  may  have  had  no  part  in  arranging  the 
details  of  the  deal.  And  if  you  find  from  the  testimony  that  plain- 
tiff did,  tiirough  his  efforts  to  dispose  of  the  house,  present  the  mat- 
ter to  other  land  agents  and  solicit  their  efforts  to  that  end,  and 
that  through  their  efforts,  had  through  and  because  of  his  solicita- 
tion, a  purchaser  was  found,  plaintiff  would  be  the  procuring  cause. 
If,  however,  the  defendant,  through  other  channels  and  independ- 
ent of  the  plaintiff',  procured  such  purchaser,  the  plaintiff  would  not 
be  the  procuring  cause,  and  in  that  event  it  should  fail  in  this 
action.^* 

35  Akin  V.  Poffenberger.  116  S.  W.  3?  Tebo  v.  Weld,  92  A.  876,  5  Boyce, 

615,  .53  Tex.  Civ.  App.  340.  255. 

3  6  McCorraack  v.  Henderson,  75  S.  3^  Whittle  v.  Klipper.  165  N.  W.  425, 

W.  171,  100  Mo.  App.  647.  1S2  Iowa,  270.    This  instruction  was 
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§   1270(3).     Missouri 

The  court  instructs  the  jury  that  if  they  find  from  the  evidence 

that  the  plaintiff  and  the  defendant  on  or  about  the  day  of 

,  entered  into  a  verbal  agreement  that  the  plaintiff  should 

assist  the  defendant  to  bring  about  a  sale  of  the  defendant's  inter- 
est and  stock  in  the Company  for  a  desirable  sum  and  price, 

and  believe  and  find  from  the  evidence  that,  if  a  sale  for  such  sum 
and  price  was  brought  about  by  such  assistance,  then  the  defend- 
ant was  to  give  the  plaintiff  $ in  full-paid  stock  of  a  corpo- 
ration to  be  formed  for  the  purpose  of  engaging  in  the  general 
electrical  supply  business  in ,  and  further  find  from  the  evi- 
dence that,  in  pursuance  of  such  agreement,  the  plaintiff  rendered 
services  to  the  defendant  and  worked  with  the  defendant  with  a 
view  of  bringing  about  such  sale,  and  that  a  sale  was  brought 
about  and  consummated  for  such  sum  and  price  through  the  as- 
sistance and  efforts  of  the  plaintiff,  then  your  verdict  must  be  for 
the  plaintiff,  even  though  the  plaintiff  was  not  present  at  the  time 
the  sale  was  made.^*' 

The  court  instructs  the  jury  that  if  you  believe  and  find  from  the 
evidence  that  the  plaintiff,  under  a  contract,  as  set  out  in  instruc- 
tion  No.  ,  with  the  defendant,  did  secure  a  purchaser  for 

the  farm  and  personal  property  of  the  defendant,  and  that  the  pru- 
chaser  did  buy  the  same,  the  plaintiff  will  be  entitled  to  recover 
his  commission,  even  though  the  actual  terms  of  the  sale  were  ne- 
gotiated between  the  defendant  and  the  purchaser,  and  the  trade 
finally  consummated  between  the  defendant  and  the  purchaser 
without  the  knowlege  or  assistance  of  the  plaintiff.^** 

The  court  instructs  the  jury  that  if  you  are  satisfied  from  the 
evidence  that  the  defendant  employed  the  plaintiff'  as  a  real  estate 
agent  to  eff'ect  an  exchange  of  its  property  described  in  the  peti- 
tion for  the  property  of described  in  the  petition,  said 

to  pay  in  addition  a  sum  in  cash  and  to  assume  an  incumbrance  of 

dollars  then  existing  on  the  property  of  defendant,  then  if 

you  further  find  that  plaintiff  entered  upon  such  employment,  and 
entered  into  active  negotiations  with  the  said  for  the  pur- 
pose of  affecting  such  exchange,  and  further  find  that  prior  to  the 
consummation  of  such  negotiations,  defendant,  without  the  knowl- 
edge or  consent  of  plaintiff,  took  said  negotiations  into  its  own 
hands,  and  without  the  knowledge  or  consent  of  plaintiff  closed 

and  carried  out  the  sale  or  exchange  with  said  shown  by 

the  evidence,  then  if  you  are  satisfied  from  the  evidence  that  the 

approved    as    abstractly    correct,    al-  4n  rqss  v.  Major,  163  S.  W.  SSO,  178 

thonsh  not  applicable  to  the  facts.  Mo.  App.  431. 

30  Moore  v.  King,  178  S.  W.  124. 
Inst. TO  Juries— 08 
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sale  or  exchang-e  carried  out  by  defendant  and  said ,  resulted 

from  the  efforts  and  negotiations  of  plaintiff  as  aforesaid,  and  that 
said  efforts  and  negotiations  were  the  procuring  cause  thereof,  you 
will  find  a  verdict  for  plaintiff  on  the  second  count  of  the  petition 
in  such  sum  as  you  may  find  from  the  evidence  the  services  of 
the  plaintiff  were  reasonably  worth,  not  exceeding  however  the  sum 

of dollars." 

The  jury  are  instructed  that,  if  you  believe  that  M.  went  to  de- 
fendant as  the  purchaser's  representative,  and  concluded  a  sale  at 
a  lower  price  than  the  said  purchaser  had  offered  through  plain- 
tiff, this  fact  would  not  of  itself  deprive  plaintiff  of  his  right  to 
recover,  if  you  believe  from  the  evidence  and  instructions  given 
you  that  plaintiff  is  entitled  to  recover.'*^ 

§   1270(4).    Oklahoma 

The  court  instructs  the  jury  that  the  plaintiff  does  not  claim, 
in  his  evidence,  that  the  sale  which  was  made  was  made  personally 
by  the  plaintiff,  but  he  does  claim  that  it  was  through  his  instru- 
mentality and  under  the  contract  which  he  had  with  the  defendant 
that  the  sale  was  made,  that  he  broug-ht  the  parties  together,  and 
that  the  sale  which  was  afterwards  made  was  really  the  fruits  of 
his  own  efforts,  and  that  he  is  entitled  to  recover;  and  if  you 
should  find  that  to  be  the  case,  then,  notwithstanding  the  same 
may  have  been  closed  up  by  the  defendant  in  the  absence  of  the 
plaintiff,  and  even  if  for  a  less  sum  than  the  defendant  had  there- 
tofore authorized  the  plaintiff'  to  make  the  sale  for,  such  facts  would 
not  deprive  the  plaintiff  of  the  right  to  recover  under  the  contract, 
if  you  shall  find,  from  the  evidence,  by  a  preponderance  thereof, 
that  the  plaintiff  did  find  a  purchaser  who  was  able,  ready,  and 
willing  to  make  the  purchase,  and  brought  the  parties  together  with- 
in the  time  limited,  and  that  the  trade  or  sale  Avas  actually  con- 
summated, although  in  the  absence  of  the  plaintiff,  and  for  a  less 
sum.*^ 

§   1270(5).     Texas 

You  are  instructed  that  if  you  find  from  the  evidence  that  be- 
fore the  alleged  employment  of  plaintiff  to  sell  said  land  the  de- 
fendant A.,  for  himself  and  for  the  other  defendants,  entered  into 
negotiations  with  said  S.  for  the  sale  to  him  of  the  land  described 
in  plaintiff's  petition,  and  such  negotiations  continued  until  the 
sale  was  finally  effected,  and  further  find  that  during  such  negoti- 
ations the  plaintiff  knew  of  same  and  did  not  inform  defendants 

41  F.  H.  &  C.  B.  Gerhardt  Real  Es-  42  McCormack  v.  Henderson,  75  S. 

tate  Co.  V.  Marjorie  Real  Estate  Co.,      W.  171,  100  Mo.  App.  647. 
129  S.  W.  419,  i44  Mo.  App.  620.  4  3  Doub  &  Co.  v.  Taylor,  150  P.  687, 

48  Okl.  713. 
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that  he  was  negotiating  with  said  S.  for  the  sale  of  said  land,  but 
intentionally  concealed  from  said  defendants  the  fact  of  his  negoti- 
ations, or  the  fact,  if  it  be  a  fact,  that  he  intended  to  claim  a  com- 
mission of  defendants,  he  intending  that  defendants  should  sell  said 
land  to  said  S.,  and  that  he  (plaintiff)  would  after  such  sale  claim 
a  commission  on  account  thereof,  then  you  will  return  a  verdict  for 
defendants.'** 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  defendants  began  the  negotiations  which  finally  resulted  in  the 
sale  of  the  land  in  question  to  the  said  S.,  before  said  property 
was  listed  with  plaintiff,  if  you  find  from  the  evidence  that  it  was 
listed  wnth  the  plaintiff,  and  that  the  plaintiff  in  no  way  procured 
said  sale,  if  any,  but  that  said  S.  purchased  said  property  of  his 
own  accord,  or  by  reason  of  inducements  of  defendants,  or  any 
one  else  other  than  the  plaintiff,  or  by  reason  of  any  fact  or  thing 
independent  of  anything  done  or  said  by  the  plaintiff  to  the  said 
S.,  then  you  will  return  a  verdict  for  the  defendants."*^ 

Yoy  are  instructed  that  where  a  broker  was  the  procuring  cause 
of  a  sale  of  real  estate,  it  is  immaterial  to  his  right  to  a  commis- 
sion that  he  did  not  personally  conduct  the  negotiations,  was  not 
present  when  the  bargain  was  closed,  or  that  the  principal  at  the 
time  did  not  know  that  the  purchaser  was  found  by  the  broker. ^'^ 

§  1271.     Transaction  concluded  with  party  introduced  by  broker 
after  latter's  efforts  have  terminated 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  in  any 
given  case  that  the  broker  has  failed  to  carry  out  any  particular 
transaction,  and  that  his  efforts,  although  he  may  have  introduced 
the  parties,  have  terminated,  and  that  he  has  not  succeeded  in  mak- 
ing the  trade,  then  the  principal  has  a  perfect  right  to  resort  to 
other  sources  for  the  purpose  of  effectuating  that  trade.*^ 

§  1272.     Right  of  broker  causing  negotiations  to  be  reopened  after 
they  have  once  been  abandoned 

The  court  instructs  the  jury  that  a  broker  will  be  deemed  the 
procuring  cause  of  a  sale  if  his  intervention  is  the  foundation  upon 
which  the  negotiation  resulting  in  the  sale  is  begun.  He  is  the  pro- 
curing cause  if  it  appears  that  the  sale  is  the  result  of  his  (the 
broker's)  initiative.  The  broker  may  be  the  procuring  cause  of  a 
sale,  notwithstanding  the  fact  that  the  owner  of  the  property  and 
the  purchaser,  prior  to  the  broker's  becoming  interested  in  the  mat- 

4  4  Andrew  v.  Mace  (Civ.  App.)  1J)4  4g  McKinney     v.      Thedford      (Civ. 

S.  W.  .598.  App.)   166   S.   W.   443. 

4".  Andrew  v.  Mace  (Civ.  App.)  194  4-  Sibbald  v.  Betlileliem  Iron  Co.,  S'i 

S.  \V.  598.  N.  Y.  378,  38  Am.  Kep.  441. 
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ter,  negotiated  with  each  other  in  relation  to  the  sale  and  purchase 
of  the  property,  provided  these  negotiations  had  ceased — had  been 
aliandoned — without  resulting  in  an  understanding,  and  negotia- 
tions afterward  initiated  by  the  broker  resulted  in  l)ringing  about 
a  sale  between  the  owner  and  the  party  the  owner  had  previously 
negotiated  with.  A  broker  cannot  be  said  to  be  the  procuring 
cause  of  a  sale  of  real  estate  merely  because  he  invites  it  to  the  at- 
tention of  another  who  is  already  in  active  negotiation  for  its  pur- 
chase; nor  because  he  mentions  to  the  owner  as  a  possible  pur- 
chaser one  with  whom  the  owner  is  already  treating,  when  the 
final  purchase  results  from  a  continuation  of  such  pre-existing  ne- 
gotiations, unaffected  by  the  broker's  act.  Under  this  rule  of  law, 
the  plaintiff  is  not  the  procuring  cause  of  the  sale  to  the  R.  Co., 
if  you  are  satisfied  by  the  evidence  that  negotiations  opened  up 

by  the  R.  Co.  in ,  were  not  abandoned  and  terminated  by  the 

defendant,  and  the  actual  sale  was  unaffected  by  the  plaintiff's 
acts.     But  if  you  find  from  the  evidence  that  the  defendant,  on  the 

receipt  of  the  letter  from  the  R.  Co.  dated  ,  abandoned  the 

negotiations  with  such  company,  so  that  the  negotiations  ceased 
to  be  active  negotiations,  without  any  understanding  that  they 
should  be  renewed  in  the  future,  then,  if  you  also  find  from  the  evi- 
dence that  the  plaintiff  thereafter,  in  ,  started  negotiations 

through  the  agent,  S.,  and  set  in  motion  negotiations,  for  a  time 
conducted  them  with  S.  under  defendant's  instructions,  which  ne- 
gotiations defendant  and  such  company  finally  took  up  directly  one 
with  the  other,  and  which  negotiations  thereafter  finally  resulted  in 

the  sale  on ,  the  plaintiff  would  be,  under  such  state  of  facts, 

the  procuring  cause  of  the  sale."** 

§  1273.     Right  of  broker  not  having  exclusive  agency 
§   1273(1).    Missouri 

The  court  instructs  the  jury  that  although  you  may  believe  from 
the  evidence  that  defendant  authorized  the  plaintiff  to  offer  the 
for  sale,  that  defendant  nevertheless  had  the  right  to  au- 
thorize the   sale   of   said   property   by   the  Company   at   a 

smaller  price  than  that  at  which  plaintiff  was  authorized  to  sell ; 
and  if  you  find  and  believe  from  the  evidence  that  the  property 

was  sold  at  such  smaller  price  through  the  efforts  of  said  

Company,  and  that  the  efforts  of  said  Company  were  the 

procuring  or  producing  causes  resulting  in  the  sale  to ,  then 

the  plaintiff  cannot  recover,  and  your  verdict  must  be  for  defend- 
ant.*9 

4^  Meklrum      v.      Southwiek-Sellers  4  0  f.  H.  &  C.  B.  Hergardt  Real  Es- 

I-aud  Co.,  147  N.  W.  10S6,  157  Wis.  tate  Co.  v.  Marjorie  Real  Estate  Co., 
367.  129  S.  W.  419,  144  Mo.  App.  620. 
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§   1273(2).     Nebraska 

The  court  instructs  the  jury  that,  where  the  owner  of  personal 
property  authorizes  or  employs  several  agents  to  sell  the  same,  but 
gives  neither  an  exclusive  agency,  the  agent  or  broker  who  actu- 
ally effects  the  sale  is  entitled  to  a  commission.  The  agent  under 
such  contract  who  negotiates  with  the  purchaser,  but  does  not 
eflfect  the  sale,  cannot  recover  a  commission ;  and,  before  the  plain- 
tiff in  this  cause  can  recover,  he  must  show  you  by  a  preponder- 
ance of  the  testimony  that  he  actually  effected  the  sale  of  the  auto- 
mobile, and  if  he  has  failed  to  do  so,  he  cannot  recover.'''" 

§  1273(3).    Oklahoma 

You  are  further  instructed  that,  where  property  has  been  listed 
for  sale  with  different  real  estate  agents,  the  agent  who  succeeds 
in  bringing  the  seller  and  purchaser  together  and  induces  them  to 
enter  into  the  contract  is  entitled  to  the  commission  although  an- 
other agent  may  have  first  brought  the  parties  together.^^ 

§   1273(4).     Washington 

You  are  instructed  that  a  seller  is  not  obliged  to  pay  two  com- 
missions where  two  brokers  are  engaged  in  selling  his  property, 
unless,  after  one  has  procured  a  purchaser  ready,  able  and  willing 
to  purchase  upon  terms  acceptable  to  him,  he  deals  through  an- 
other, or  in  some  way  colludes  with  him  to  deprive  the  other  bro- 
ker of  the  fruits  of  his  labor,  and  in  this  case,  if  you  find  that  the 
plaintiff  produced  a  purchaser  ready,  able,  and  willing  to  purchase 
upon  terms  satisfactory  to  the  defendants,  and  that  a  sale  was  made 
which  you  believe  the  plaintiff  was  the  procuring  cause  thereof, 
the  fact  that  the  defendants  may  have  dealt  through  another  bro- 
ker and  paid  him  a  commission  does  not  take  away  the  right  of  the 
plaintiff'  to  recover  in  this  case."^ 

§  1274.     Right  of  principal  to  act  independently  of  broker 
§   1274(1).    Arkansas 

I  charge  you  that  the  written  contract  introduced  in  evidence  by 
the  plaintiffs  does  not  deprive  the  owner  of  the  right  to  sell  the 
lands  himself  without  being  liable  to  the  plaintiffs  for  a  commis- 
sion, unless  the  plaintiffs  show  by  a  preponderance  of  the  evidence 
that  they  were  the  procuring  cause  of  the  sale.^^ 

The  court  instructs  the  jury  that,  if  you  find  that  the  plaintiffs 
were  not  the  procuring  cause  of  this  sale  being  made,  and  find  that 
the  defendant  reserved  the  right  to  sell  his  farm,  and  you  further 

CO  Goodwin   v.    Haller.    149    N.    W.  52  Bji^'lcy    v.    Foley,   144   P.   25,   82 

404,  97  Neb.  209.  Wash.  222. 

51  Menten  v.  Richards,  153  P.  1177,  "  Harris  &  White  v.  Stone,  207  S. 

.54  Okl.  418.  W.  443,  137  Arii.  23. 
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find  that  the  defendant,  with  the  help  of  friends,  not  real  estate 
brokers,  did  sell  this  farm,  then  you  will  find  for  the  defendant."'* 

The  court  instructs  the  jury-  that,  if  you  find  from  a  preponder- 
ance of  the  evidence  that  the  plaintiffs  were  the  procuring  cause  of 
the  sale  of  defendant's  farm,  then  you  will  find  for  the  plaintiffs 
such  sum  as  you  may  feel  warranted  from  the  evidence  before  you, 
although  you  may  find  that  the  defendant  finally  consummated  the 
deal  in  person."-'' 

§  1274(2).     Delaware 

You  are  instructed  that,  if  you  are  not  satisfied  that  the  plaintiff 
effected  the  sale,  or  that  his  services  were  the  procuring  cause  of 
the  sale,  or  that  he  was  prevented  by  the  defendant  from  making 
the  sale  after  he  had  rendered  real  and  efficient  service  in  the  ef- 
fort to  make  the  sale  to  purchaser,  your  verdict  should  be  in  favor 
of  the  defendant.^^ 

Yovi  are  instructed  that,  if  the  plaintiff  agreed  that  the  defendant 
might  sell  the  farm  himself  during  the  time  it  w^as  in  the  plaintiff's 
hands,  and  sale  was  not  procured  by  and  through  services  rendered 
by  the  plaintiff,  then  your  verdict  should  be  in  favor  of  the  defend- 
ant. And  we  may  also  say  that  the  defendant  had  the  right  to 
negotiate  for  the  sale  of  his  farm  independent  of  the  broker  with 
whom  the  farm  was  listed,  in  the  absence  of  an  agreement  to  the 
contrary ;  and  if  in  the  sale  the  service  of  the  agent  was  not  the 
procuring  cause,  the  plaintiff  could  not  recover.^' 

§   1274(3).    Indiana 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  given 
to  you  in  this  cause  that  the  defendant  employed  plaintiff  as  a  real- 
estate  broker  to  sell  his  farm,  and  that  the  plaintiff,  for  the  pur- 
pose of  aiding  and  assisting  him  in  selling  said  farm,  and  for  the 
purpose  of  procuring  a  purchaser  therefor,  took  into  his  employ  and 
service  one  W.,  and  if  you  further  find  that  said  W.,  aiding  and 
assisting  said  plaintiff  in  the  sale  of  said  farm,  took  to  this  defend- 
ant one  L.  as  a  probable  purchaser  for  said  farm,  and  if  you  fur- 
ther find  that  in  the  presence  of  said  W.  the  said  L.  inquired  of 
this  defendant  the  selling  price  of  said  farm,  and  then  and  there 
informed  the  defendant  that  he  desired  to  purchase  direct  from 
the  owner,  and  that  he  had  never  seen  or  been  introduced  to  the 
plaintiff,  and  that  he  would  not  purchase  of  commission  men,  and 
you  further  find  that  the  defendant  did  not  know  that  the  sale 
was  being  made  by  the  plaintiff,  and  if  said  W.  stood  by  and  did 

54  Harris  &  White  v.  Stone,  207  S.  so  Tebo  v.  Weld,  92  A.  876,  5  Boyco, 
W.  44.3,   1.37  Arlv.   23.                                      2.55. 

55  Harris  &  White  v.  Stone,  207  S.  "  Tebo  v.  Weld,  92  A.  876,  5  Boyce,. 
W.  443,  137  Ark.  23.                                    255. 
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not  inform  this  defendant  that  the  sale  was  being  made  by  the 
plaintiff,  the  plaintifif  would  now  be  estopped  from  claiming  that 
the  said  W.  was  acting  for  and  on  his  behalf  in  the  sale  of  said 
farm,  and  you  should  find  for  the  defendant. '''* 

§  1275.     Refusal  or  failure  of  principal  to  consummate  transaction 

negotiated  by  broker 
§   1275(1).     Colorado 

The  jury  are  instructed  that,  when  an  agent  or  broker,  in  good 
faith,  has  produced  a  purchaser  who  is  acceptable  to  the  owner, 
and  able  and  willing  to  purchase  on  terms  satisfactory  to  the  own- 
er, or  as  ofifered  by  the  owner,  he  has  performed  his  duty;  and  if, 
from  any  failure  of  the  owner  to  enter  into  a  binding  contract,  the 
sale  is  not  completed,  the  agent  may  recover  his  commission.** 

§   1275(2).    Delaware 

You  are  instructed  that,  when  the  broker  has  brought  to  his  em- 
ployer a  purchaser  willing  and  able  to  purchase  at  the  price  and  on 
the  terms  authorized  by  the  employer,  the  broker's  work  is  done, 
and  he  is  entitled  to  his  compensation  and  the  employer's  refusal  to 
complete  the  purchase  without  the  fault  of  the  broker,  will  not  pre- 
vent the  recovery  of  his  compensation.*'® 

§   1275(3).     Illinois 

The  jury  are  instructed  that,  where  a  principal  contracts  with  an 
agent  or  broker  to  sell  for  or  on  behalf  of  the  principal,  and  the 
broker  performs  his  part  of  the  ageement  by  finding  and  introducing 
a  purchaser  therefor,  which  purchaser  negotiates  with  the  principal, 
and  comes  to  an  agreement  with  him  respecting  the  price  and  sale, 
and  which  purchaser  is  ready,  able,  and  willing  to  carry  out  such 
agreement  with  the  principal,  then,  in  such  case,  the  principal  can- 
not evade  payment  of  commissions  to  agent  by  refusing  to  make 
conveyance  to  such  purchaser ;  and  this  would  be  true  even  though 
the  principal's  title  were  defective,  and  even  though  he  had  no  title 
at  all.  It  would  also  be  true,  even  though  the  agent  had  agreed 
to  take  his  commissions  out  of  the  purchase  money,  and  even 
though  he  agreed  to  charge  no  commissions  unless  a  sale  were  ac- 
tually made ;  for  it  is  the  law  that  a  principal  in  such  a  case  has 
no  right  to  himelf,  arbitrarily  or  wrongfully,  refuse  to  consummate 
such  sale,  and  then  say  for  that  reason  he  will  not  pay  commissions 
to  the  agent. ®^ 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  the  plaintiffs  were  engaged  in  business  as  real-estate 

5  8  Mullen  V.  Bovver,  53  N.  E.  790,  22  so  Tebo  v.  Weld,  92  A.  876,  5  Boyce, 

Ind.  App.  294.  255. 

59  Biicldngham  v.  Harris,  15  P.  S17,  «i  Swigart  v.  Hawley.  29  N.  E.  S83, 

10  Colo.  455.  140  111.  186.     This  instruction,  while 
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agents  or  brokers  in  ,  that  defendant  requested  or  author- 
ized them  to  sell  or  find  a  purchaser  for  the  property  in  question 

at  the  price  of  $ cash,  and  that  said  authority  was  not  limited 

and  was  not  revoked,  and  that  pursuant  to  such  request  they  did 
find  such  a  purchaser,  willing  and  able  to  buy  said  property  on 
said  terms,  and  that  defendant,  on  being  notified  that  such  purchaser 
had  been  found  and  was  ready  to  close  the  bargain  on  said  terms, 
refused  to  carry  out  the  trade,  then  plaintiffs  have  earned  their 
commission,  and  are  entitled  to  recover.®^ 

§   1275(4).    Michigan 

I  instruct  you  that  plaintiff  was  entitled  to  his  commission  when 
he  procured  a  purchaser  ready  and  willing  and  able  to  take  and 
pay  for  the  stock  by  check,  with  the  application  or  to  be  remitted 
at  once,  and  his  right  to  his  commission  does  not  depend  upon  the 
contingency  of  the  principal's  acceptance  of  the  subscription,  but 
rather  upon  plaintiff's  performance  of  his  part  of  the  contract,  and 
the  principal  cannot  deprive  the  agent  of  his  commission  by  re- 
fusing to  accept  the  subscription  or  refusing  to  issue  and  deliver  the 
stock  which  plaintiff's  efforts  have  resulted  in  securing.^^ 

You  are  instructed  that  an  agent  has  earned  the  commission  when 
he  has  procured  a  purchaser  who  is  ready,  willing,  and  able  to  take 
the  stock  upon  the  terms  designated,  to  have  check  attached  to 
his  application  or  sent  by  the  applicant  at  once,  and  the  principal, 
cannot  defeat  the  agent's  claim  for  commission  by  refusing  to  sell 
or  deliver  the  stock,  or  by  refusing  to  sell,  except  upon  other  and 
different  terms,  nor  by  ignoring  the  agent,  nor  by  putting  himself 
in  a  position  where  he  cannot  carry  out  his  part  of  the  agreement.^* 

§   1275(5).     iVIissouri  , 

The  jury  are  instructed  that  if  you  believe  from  the  evidence  in 
this  cause  that  the  defendant  contracted  and  agreed  with  the  plain- 
tiff that,  if  he  would  sell  his  land  for  the  price  and  sum  of  $ 

per  acre,  he  would  pay  to  him  the  sum  of per  cent,  commis- 
sion on  the  total  am.ount  of  the  sale,  and  if  you  further  believe  that 
the  plaintiff  produced  to  him  a  purchaser,  or  was  the  cause  of  one 
being  produced,  who  was  ready,  able,  and  willing  to  take  the  land  at 
said  price,  but  the  defendant  refused  to  perfect  -aid  sale,  and  if  you 
further  believe  that  this  coplaintiff  is  the  one-half  owner  of  the  said 

correct  in  the  abstract,  may  be  cause  e^  Monroe  v.   Snow,  23   N.  E.  401, 

for  reversal  in  a  particular  case,  if  131  111.  126. 

not  accompanied  by  an  instruction  ex-  es  Lovering   v.    Duplex    Power   Car 

pressly  submitting  to  the  jury  facts  Co.,  171  N.  W.  374,  204  Mich.  658. 

assumed    therein,     as     for    instance,  04  Lovering   v.    Duplex    Power   Car 

whether  or  not   the   failure   to  com-  Co.,  171  N.  W.  374,  204  Mich.  658. 
plete  the   purchase    was   due   to  the 
fault  of  defendant. 
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commission,  then  you  should  find  for  the  plaintiffs,  as  though  said 
sale  had  been  made  the  full  amount  of  said  per  cent,  com- 
mission on  said  purchase  pricc.^" 

§   1275(6).    Oklahoma 

You  are  instructed  that  if  you  find,  from  a  preponderance  of  the 
evidence  in  this  case,  that  the  plaintiff  had  an  agreement  with  the 
defendant  to  sell  acres  of  land  belonging  to  defendant,  de- 
scribed as ,  and  that  on  cir  about the  defendant  listed 

said  property  with  the  plaintiff  for  sale,  and  agreed  with  plaintiff 

that  he  should  find  a  buyer  for  said  land  at  a  price  of  $ per 

acre,  net  to  the  defendant,  with  the  further  agreement  that  the  plain- 
tiff' was  to  receive  as  his  commission  any  sum  which  he  could  sell 

said  land  over  and  above  said  sum  of  $ per  acre,  and  that  in 

pursuance   of   said   agreement   the   plaintiff   procured   a  buyer   for 

said  land  on  or  about ,  one ,  who  was  ready,  able,  and 

willing  to  buy  said  land  for  the  sum  of  $ an  acre,  or  the  total 

sum  of  $ for  the  tract,  and  that  at  the  same  time  the  said 

purchaser, ,  paid  to  plaintiff  the^um  of  $ as  a  part  pay- 
ment on  said  land,  and  that  this  payment  of  $ was  made 

after  a  telephone  conversation  took  place  between  the  plaintiff  and 
defendant,  and  that  defendant  accepted  said  sum  as  part  payment 
on  the  purchase  price,  and  that  said  sum  was  paid  with  the  knowl- 
edge and  consent  of  the  owner  of  the  land, ,  and  if  you  fur- 
ther believe  from  a  preponderance  of  the  evidence  that  the  defend- 
ant instructed  the  plaintiff  to  sell  the  above-described  land  upon 
the  terms  herein  set  out,  and  that  he  agreed  to  all  the  terms  and 
conditions  of  said  sale  to  the  purchaser,  ,  and  that  he  after- 
wards refused  to  carry  out  the  terms  of  said  agreement,  and  re- 
fused to  furnish  the  purchaser  with  a  deed  to  the  land,  and  that  upon 
and  owing  to  his  refusal  the  trade  was  not  made,  and  the  sale  was 
not  consummated;  and  if  you  further  believe  from  a  preponder- 
ance of  the  evidence  that  by  reason  of  the  fact  that  said  sale  was  not 
completed  the  plaintiff  in  this  case  was  damaged  in  the  sum  of 
$ ,  or  any  other  sum,  then  your  verdict  should  be  for  the  plain- 
tiff, in  any  sum  to  which  you  may  find  he  is  entitled,  not  exceeding 

the  sum  of  $ .     If,  on  the  other  hand,  you  believe  that  the 

plaintiff  has  failed  by  a  preponderance  of  the  evidence  to  make  out 
his  case,  then  your  verdict  should  be  for  the  defendant.**^ 
§   1275(7).    Texas 

In  this  connection  you  are  instructed  that,  if  you  believe  from 
all  the  testimony  that  the  defendant  did  ratify  the  contract  made 
with  R.,  and  consented  to  the  carrying  out  of  the  same,  and  that 

6  5  Sallee  v.  McMurry,  88  S.  W.  157,  cc  Thornburgli  v.  Hauu,  190  P.  1083. 

113  Mo.  App.  253.  79  Okl.  103. 
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afterwards,  the  said  defendant,  either  directly  or  indirectly,  through 
his  agent  or  attorney,  made  to  R.  such  representations  as  to  defend- 
ant's liability  to  convey  all  the  land  as  induced  R.  to  refuse  to  carry 
out  the  contract,  and  that  defendant  made  such  representations  with 
the  intent  to  induce  R.  to  refuse  to  carry  out  the  contract,  and  that 
R.  did  refuse  to  carry  out  the  contract  on  account  of  such  repre- 
sentations, then,  unless  you  further  find  that  the  alleged  fraudulent 
statement  as  to  the  price  made  to  him  by  plaintiff,  if  you  believe 
the  same  was  made,  in  some  degree  contributed  to  R.'s  refusal,  the 
plaintiff   is   entitled   to    recover  of   the   defendant   the   amount   he 

sues  for,  to  wit,  $ ,  together  with  interest  at per  cent. 

from  the  time  the  sale  would  have  been  consummated  but  for  such 
refusal  of  R.,  provided  you  find  the  other  facts  to  be  such  as  entitle 
plaintiff'  to  recover  as  herein  submitted.^' 

§   1275(8).    Virginia 

The  court  instructs  the  jury  that  a  real  estate  broker,  to  be  enti- 
tled to  compensation,  must  complete  the  sale.  He  must  find  a  pur- 
chaser in  a  situation  ready  .and  willing  to  complete  the  purchase 
upon  the  terms  agreed  upon  before  he  is  entitled  to  his  commis- 
sions. When  he  has  found  such  a  purchaser,  who  has  entered  into  a 
valid  contract,  his  right  to  compensation  cannot  be  defeated  by  the 
fault  of  the  seller,  by  his  misrepresentation,  or  by  his  whimsical 
or  unreasonable  refusal  to  comply  with  his  contract. **** 

§   1275(9).     Washington 

You  are  instructed  that  the  compensation  of  a  broker,  as  a  gener- 
al rule,  is  not  dependent  upon  the  actual  consummation  of  the  con- 
tract between  the  parties  for  whom  he  acts  as  middleman.  If  the 
employer  of  a  broker  should  refuse  to  carry  out  the  contract  which 
he  employed  the  broker  to  obtain  for  him,  the*  broker  is  neverthe- 
less entitled  to  his  commission,  because  that  is  all  he  engages  to  do. 
He  engages  to  obtain  for  his  employer  the  contract  which  he  was 
authorized  to  submit;  and  where  the  employer  claims  that  the 
broker  was  not  only  to  find  somebody  willing  to  enter  into  the 
contract  submitted  to  the  broker,  but  was  not  to  receive  any  com- 
pensation unless  his  employer  should  actually  conclude  the  trans- 
action and  enter  into  the  contract  with  the  other  party,  there  must 
be  evidence  that  such  was  the  condition  before  the  broker  would 
be  deprived  of  his  right  to  compensation.  If  from  a  preponderance 
of  the  evidence  in  this  case  you  should  be  satisfied  that  the  defend- 
ant, either  by  himself  or  through  his  brother,  or  by  the  adoption 
of  a  contract  made  by  his  brother  with  the  plaintiff',  employed  the 
plaintiff  to  negotiate  the  purchase  from  the Company  of  the 

6  7  Akin  V.  Poffenberger.  116  S.  W.  es  Caldwell   v.   Tanneliill,  84   «.   E. 

615,  53  Tex,  Civ.  App.  340.  0,  117  Va.  11. 
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shares  of  stock  referred  to  in  this  written  projiosition,  and 


if  the  plaintiff  was  so  employed  to  bring  about,  in  behalf  of  the  de- 
fendant, the  sale  of  this  stock  upon  the  terms  and  conditions  set 
forth  in  this  written  proposition,  as  claimed  by  the  plaintiff,  and  if 
you   should   further  find  from  the   evidence   that  the   plaintiff   did 

induce  the  said  company,  the  owner  of  these shares  of  stock, 

to  consent  to  this  written  proposition,  and  to  agree  to  sell  these 
shares  of  stock  to  the  defendants  upon  the  terms  set  forth  in  this 
written  proposition,  and  if  you  further  find  from  the  evidence  that 
the  said  company  was  ready,  willing  and  able  to  carry  out  such  a 
contract  on  its  part,  and  if  you  further  find  that  the  defendant, 
through  himself  or  his  brother  acting  under  his  authority,  agreed  to 

pay  the  plaintiff  the  sum  of  $ in  event  he  should  obtain  from 

the  said  company  their  consent  to  enter  into  such  a  contract  as  is  set 
out  in  this  written  proposition,  and  if  you  find,  as  I  say,  that  the  said 
company  was  ready,  able  and  willing  to  carry  out  such  contract,  then 
your  verdict  would  be  for  the  plaintiff  against  the  defendant  in  the 
sum  of  $ .*'^ 

§  1276.     Right  to  commission  as  dependent  on  legality  of  contract 
procured  by  broker 

You  are  instructed  that,  if  there  appears  in  the  case  any  claim 
that  there  was  anything  in  connection  with  the  carrying  out  of  the 
written  memorandum  which  wovild  have  involved  any  fraudulent  or 
unlawful  act,  there  are  two  principles  of  law  to  be  remembered  in 
this  connection.  One  is  that  the  law  always  presumes  that  a  con- 
tract is  to  be  carried  out  lawfully  if  a  lawful  performance  is  possi- 
ble, and  therefore  will  not  adjudge  a  contract  unlawful  unless  its 
performance  necessarily  involves  an  illegal  or  fraudulent  act,  or  the 
evidence  shows  that  an  illegal  or  fraudulent  act  was  intended,  the 
presumption  being  in  favor  of  the  lawfulness  and  bona  fides  of  con- 
tracts and  transactions.  The  other  principle  is  that  a  broker  em- 
ployed as  a  middleman  between  two  parties  and  who  renders  the 
agreed  service  is  entitled  to  his  commission  even  though  the  parties 
to  the  main  transaction,  or  either  of  them,  contemplate  a  violation 
of  the  law  or  the  commission  of  a  fraud,  unless  the  broker  or  mid- 
dleman knowingly  participated  in  some  way  in  the  illegality  or 
fraud.'^*' 

§  1277.     Transaction  not  consummated  because  of  defect  in  title  of 
principal — Sale  of  invalid  bonds. 
You  are  instructed  that  an  agent  employed  to  sell  bonds,  and  ig- 
norant of  the  legal  status  of  said  bonds,  has  a  right  to  presume 

«9  Calluniii,     Denny     &     Ewing     v.  ""  Calhoun,     Denny     &     Pawing     v. 

\Ybitcomb,  155  P.  759,  90  Wash.  12S.  Whitcomb,  155  P.  759,  90  Wash.  li\S. 
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that  the  bonds  so  offered  for  sale  are  valid  bonds,  and  to  proceed 
with  his  negotiations  with  expected  purchasers  upon  that  assump- 
tion; and  if  he  finds  a  purchaser  who  is  able,  ready,  and  willing  to 
buy  said  bonds  at  a  price  and  on  terms  entirely  satisfactory  to  the 
owner  of  such  bonds,  and  said  sale  is  not  consummated  through  no 
fault  of  the  agent  or  proposed  purchaser,  but  because  of  the  in- 
validity of  the  bonds  so  offered  for  sale,  then  the  agent  procuring 
such  proposed  purchaser  is  entitled  to  his  commissions  precisely 
as  if  the  sale  had  been  fully  carried  out.'^ 

§  1278.     Division  of  commissions  between  brokers 

You  are  instructed  that  this  is  an  action  upon  a  contract.  It  does 
not  make  any  difference  what  the  equities  are  or  the  justice  of  the 
situation  might  be,  because  this  action  is  brought  upon  what  the 
plaintiff  says  was  an  expressed  contract,  which  was  oral  in  its  na- 
ture, and  the  plaintiff  claims  that  he  performed  his  part  of  the  con- 
tract and  has  not  received  his  money.     His  claim  in  regard  to  the 

contract  is  this :    That  on  a  certain  occasion  in  ,  he  and  the 

defendant  met.     The   defendant   said:    "I   have  charge  of   certain 

property  on ,  and  I  want  you  to  help  me  sell  it,  and  if  you 

will  help  me  sell  this  property  I  will  divide  my  commission  with 
you."  The  defendant  says  no  such  contract  was  ever  entered  into, 
and  you,  gentlemen  of  the  jury,  as  judges  of  the  facts,  will  have 
to  determine  whether  that  kind  of  a  contract  was  ever  actually 
made  between  the  parties,  the  plaintiff'  and  the  defendant.  Let  us 
examine  the  situation  and  see  what  it  was,  because  we  are  often 
aided  in  determining  issues  by  seeing  what  the  exact  situation  is 
and  the  relationship  of  the  parties  to  the  situation  and  all  those 
things  are.  Now,  the  plaintiff  at  the  time  of  the  negotiations  knew 
a  man  by  the  name  of  S.  and  had  certain  property  belonging  to  S.  in 

his  hands  for  sale  or  trade.    At  the  time  in that  it  is  claimed 

this  contract  was  made,  the  defendant  had  charge  of  certain  property 
belonging  to  Mrs.  H.,  and  it  is  claimed  by  the  plaintiff  that  they  met, 
and  that  the  negotiations  that  led  up  to  this  contract  all  had  ref- 
erence to  the  sale  of  the  property  by  the  defendant  with  the  aid 
and  active  assistance  of  the  plaintiff.  Now,  we  have  been  told  that 
there  were  certain  propositions  with  regard  to  the  trade  of  certain 
improved  property,  a  flat  or  an  apartment  house,  for  this  property. 
We  are  told  that  that  deal  fell  through ;  we  are  told  numerous  in- 
terviews were  had  with  the  man  who  purchased  the  property  sub- 
sequently with  the  plaintiff  and  the  defendant,  and  that  these  nego- 
tiations either  totally  or  in  part  came  to  an  end.  The  plaintiff 
claims  that  he  continued  his  efforts  by  offering  inducements  and 

71  Berg  V.  Sau  Autouio  St.  Ry.  Co.,  42  S.  W.  647,  17  Tex.  Civ.  App.  291. 
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active  aid  and  assistance  in  the  sale  of  this  property  of  Mrs.  H.'s  by 
the  defendant.  The  claim  of  the  defendant  on  the  other  hand  is  this : 
That  they  tried  to  effect  a  deal,  but  the  only  deal  they  tried  to  bring 
about  was  a  trade  of  the  properties  of  Mrs.  H.  and  S.,  that  these 
negotiations  came  to  an  end  in  ,  that  the  man  who  subse- 
quently purchased  the  property,  S.,  forgot  all  about  this  property, 
that  the  defendant  had  no  further  negotiations  concerning  the  sale 
to  S..  that  all  those  negotiations  were  at  an  end,  and  that  a  year 
and  a  half  afterwards  S.  began  negotiations  with  Mrs.  H.  for  the 
purchase  of  this  property  only  because  of  the  changed  conditions, 
and  that  he  (S.)  was  referred  to  the  defendant  by  Mrs.  H.,  who 
owned  the  property.  Negotiations  were  carried  on  wholly  and  alone 
by  him,  unassisted  by  the  plaintifif,  and  these  negotiations  culmi- 
nated some  time  afterwards  in  the  sale  of  the  property.  The  de- 
fendant says  he  had  no  negotiations  with  the  plaintiff  whatsoever, 
except  concerning  the  trade  of  the  property,  and  he  says  he  never 
told  him  that  if  he  would  help  him  or  aid  him  in  any  way,  materially 
or  otherwise,  in  the  sale  of  the  property,  that  he  would  divide  the 
commission.  You  are  instructed  that,  should  you,  after  an  examina- 
tion of  all  the  evidence,  determine  that  there  was  a  contract  such 
as  the  plaintiff  claims  under,  that  he  was  to  receive  half  of  the  de- 
fendant's commission  in  case  this  property  was  sold,  then  you  will 
have  to  study  the  evidence  to  determine  whether  or  not  the  plain- 
tiff did  actually  help,  was  either  procuring  or  effective  cause  of 
what  subsequently  transpired.  With  regard  to  that,  they  dispute 
one  another,  and  you  should  consider  all  of  the  evidence  in  the  case. 
S.  has  told  his  story.  He  has  told  you  what  brought  about  his  pur- 
chase of  the  property,  what  induced  him  to  buy  it,  and  you  should 
take  that  into  consideration  in  determining  whether  or  not  the 
plaintiff  actually  earned  the  commission.  Now,  as  I  said,  it  is  un- 
fortunate that  these  people  do  contradict  one  another.  It  is  unfor- 
tunate that  contracts  are  not  all  in  writing,  so  that  here  can  be  no 
quibbling  or  misundersanding  about  them ;  but  people  do  not  ordi- 
narily have  opportunity  to  put  their  contracts  in  writing,  and  they 
did  not  in  this  case  see  fit  to  do  it,  and  you  will  have  to  find  out  from 
a  study  of  the  evidence  what  the  truth  of  the  controversy  is  with 
regard  to  the  contract  itself,  and,  if  the  contract  did  exist,  w.hether 
or  not  the  money  was  earned.    There  is  no  question  of  the  fact  that 

the  defendant  did  obtain  a dollars  commission ;    so,  in  case 

the  plaintiff  is  entitled  to  recover,  he  is  entitled  to  recover  one-half 
of  that  with  interest  due  from  the  date  of  the  last  payment,  and  you 
will  have  to  study  the  evidence  to  determine  when  it  was.  The  bur- 
den of  proof  is  upon  the  plaintiff.  He  must  establish  his  case  by  a 
fair  preponderance  of  the  evidence.     If  he  has  failed  to  prove  his 
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case  on  l^oth  of  these  points  that  I  have  mentioned,  he  cannot  re- 
cover. If  in  regard  to  both  of  them  he  has  convinced  you  by  a  fair 
preponderance  of  the  evidence,  he  should  recover.'^ 

§  1279.     Parties  to  action  for  commissions 

The  jury  are  instructed  that  if,  in  making  the  agreement  for  a 
commission,  the  plaintiff  was  acting  for  or  representing  his  father, 
then  plaintiff  cannot  recover,  and  in  such  case  the  verdict  should 
be  for  the  defendant.'^ 

§  1280.     Burden  of  proof 
§   1280(1).    Illinois 

The  jury  are  instructed  by  the  court  that  the  plaintifif  in  this  case 

-seeks  to  recover  under  the  agreement  made  by  the  defendant , 

dated ,  which  has  been  offered  in  evidence  as  Plaintiff's  Ex- 
hibit A ;  that,  in  order  to  entitle  him  to  recover,  it  must  be  shown 
by  the  plaintiff  by  a  preponderance  of  the  evidence  that  he  has 
fully  and  completely  carried  out  and  performed  all  of  his  obligations 
in  said  agreement.'* 
§  1280(2).     Mississippi 

The  jury  are  instructed  that  the  burden  of  proof  is  upon  the  plain- 
tiff to  prove  and  show  to  the  satisfaction  of  the  jury  by  a  preponder- 
ance of  all   the   evidence  that  the   defendant   agreed   to   give   him 

$ to  sell  his  residence  for  him,  and  that  he  did  sell  it,  or  render 

services  which  enabled  defendant  himself  to  sell  it;  and  unless  he 
has  proven  these  facts  to  the  satisfaction  of  the  jury  by  a  prepon- 
derance of  all  the  evidence  the  jury  must  find  for  the  defendant.'^ 

§   1280(3),    Missouri 

The  court  instructs  the  jury  that  the  burden  of  proof  is  on  the 
plaintiff  to  establish  by  a  preponderance  of  the  evidence  that  the 
plaintiff  was  the  efficient  and  procuring  or  producing  cause  of 
the  sale  by  defendant  to ,  and  unless  you  find  that  the  plain- 
tiff was  the  efficient  and  procuring  or  producing  cause  of  such  sale 
your  verdict  must  be  for  defendant  and  against  plaintiff.  In  this 
connection  the  court  further  instructs  you  that  plaintiff  cannot  re- 
cover if  you  find  that  its  acts  were  merely  one  of  a  chain  of  caus- 
es producing  said  sale  or  contributing  in  some  degree  thereto  un- 
less you  also  find  that  said  acts  of  plaintiff  were  in  themselves  the 
efficient  and  procuring  or  producing  cause  thereof.'^ 

7  2  Minds  V.   Keyes,  1.55  N.  W.  493,  7  5  Enochs  v.  Paxtou,  40  So.  14,  87 

189   Mich.  629.  Miss.  660. 

7  3  Snyder  v.  Fidler,  101  N.  W.  130,  7  6  f.  H.  &  C.  B.  Gerhardt  Real  Es- 

125  Iowa,  378.  tate  Co.  v.  Marjorie  Real  Estate  Co., 

7  4  Lawrence  v.  Rhodes,  58  S.  E.  910,  129  S.  W.  419,  144  Mo.  App.  620. 
188  111.  96. 
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E.     Liability  to  Third  Persons 

§  1281.     Liability  for  misrepresenting  price  principal  was  to   re- 
ceive 

The  court  instructs  the  jury  that  if  you  believe  and  find  from  the 
evidence  that,  prior  to  the  closing  of  the  alleged  trade  between 
the  plaintiff  and  A.,  the  defendant  represented  to  the  plain- 
tiff that  he  had  obtained  said  A.'s  price  on  his  (A.'s)  acre 

farm   in   B.   county   and,   without   the   knowledge   and   consent   ot 

A.,  falsely  stated  to  plaintiff  that  said  price  was  $ per  acre, 

when  he  knew  that  the  same  was  in  fact  $ per  acre,  and 

that  said  A.  would  take  in  part  payment  for  his  said  farm  the  plain- 
tiff's    acres  of  Kansas  land ;    that  before  closing  said  trade, 

and  after  said  representations,  the  plaintiff  told  the  defendant  that 
he  (plaintiff')  was  not  satisfied  concerning  the  value  of  said  A.'s  land 
and  the  price  asked,  and  suggested  that  said  A.  be  asked  to  low- 
er his  s^d  price ;  and  that  thereupon  the  said  defendant,  for  the 
purpose  of  inducing  the  plaintiff  not  to  question  said  A.  concerning 
his  price,  told  the  plaintiff  that  said  farm  of  A.  was  well  worth 

the  price  of  $ asked,  and  falsely  represented  to  the  plaintiff' 

that  said  A.  was  a  man  who,  when  he  set  a  price,  could  not  be  chang- 
ed, that  there  was  no  use  to  try  to  obtain  said  land  for  less  mon- 
ey, and  that  it  could  not  be  bought  for  a  dollar  less  than  the  price 
represented ;  and  if  you  further  find  from  the  evidence  that  the 
plaintiff  relied  upon  the  representation  of  said  defendant  as  to  the 
price  of  said  A.  for  said  land  and  was  induced  to  purchase  at  said 
price  without  further  investigation  by  the  false  representations  of 
said  defendant  as  aforesaid,  and  that  the  plaintiff  was  ignorant  of 
the  falsity  of  such  representations  and  was  unacquainted  with  land 
values  in  B.  county ;  and  if  you  further  find  that  said  false  rep- 
resentations w^ere  made  by  said  defendant  for  the  purpose  of  con- 
cealing the  facts  from  the  plaintiff  and  preventing  him  from  investi- 
gating said  A.'s  price  in  order  that  the  defendants  might  obtain 

from  the  plaintiff  the  excess  above  the  price  of  $ per  acre 

actually  made  by  said  A. — then  your  verdict  must  be  for  the  plain- 
tiff, unless  you  further  find  under  the  instructions  given  that  plain- 
tiff's action  is  barred  by  limitation.''" 

The  court  instructs  the  jury  that  if  you  find  and  believe  from  the 
evidence  that  plaintiff  inquired  of  defendants  the  lowest  price  for 
which  the  A.  land  might  be  obtained  in  an  exchange  for  his 
Kansas  land,  and  that  defendants  or  either  of  them  communicat- 
ed with  A.,  and  A.  told  them  that  he  would  not  take  the  Kansas  land 

7T  Hays  V.   Smith   (Mo.)  213   S.  W.  451. 
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at  all  on  a  trade,  but  would  trade  if  defendants  could  get  for  him 

(A.)    in  a   trade  with  the  plaintiff  $ per  acre  net  for  his 

land,  and  defendants  could  take  the  Kansas  land  as  their  commis- 
sion for  making  a  trade  of  this  kind,  and  that  defendants  thereafter, 
with  A.'s  knowledge,  after  showing  the  A.  land,  negotiated  a  trade 
of  such  land  for  the  Kansas  land,  then  you  must  find  for  defendants. 

even  though  they  did  tell  the  plaintiff  that  $ was  the  lowest 

price  A.  would  take  for  his  land  and  that  it  would  be  useless  to  "jew 
him  down,"  and  did  not  tell  the  plaintift  that  A.  was  only  to  re- 
ceive $ per  acre  net  for  his  land.'* 

7  8  Hays  V.  Smith  (Mo.)  213   S,  W.    451. 
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A.    Requisites  oe  Contract 

§  1282.     Implied  liability  of  owner  to  others  than  contractor 

The  jury  are  instructed  that  if  they  believe,  from  the  evidence, 
that  at  the  time  of  doing  the  work  in  question  D.  was  constructing 
the  building,  either  by  himself  or  his  subcontractors,  and  that  D. 
was  doing  said  work  under  the  said  special  contract  given  in  evi- 
dence, then,  although  the  defendants,  or  one  of  them,  was  present 

at  times  while  were  doing  the  work  in  question,  and  said 

work  was  for  their  benefit  or  the  benefit  of  the  premises,  still  the 
law  will  not  imply  an  undertakmg  on  the  part  of  the  defendants  to 
pay  for  said  work.^ 

1  Campbell  v.  Day,  90  111.  363. 
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B.    PERFORMANCE    AND    BrEACH    OF    CONTRACT 

§  1283.     Duty  of  contractor  in  general 

You  are  instructed  that  it  was  the  duty  of  the  plaintiff,  in  the 
completion  of  the  construction  of  the  substructure  of  the  bridge 
described  in  the  plaintiff's  petition,  to  use  ordinary  care  to  the  end 
that  said  work  should  be  prosecuted  and  conducted  with  reasonable 
skill  and  dispatch,  and  that  reasonable  economy  should  be  exer- 
cised as  to  the  employment  of  labor,  the  purchase  of  material,  and 
the  nicurring  of  other  expenses  reasonably  and  properly  incident 
thereto. ~ 

§  1284.     Agreement  to  perform  to  satisfaction  of  a  reasonable  man 

The  jury  are  instructed  that  the  defendant  agreed  by  his  con- 
tract with  the  plaintiff,  that  has  been  produced  in  the  evidence, 
that  the  workmanship  upon  the  granolithic  floor  to  be  laid  should 
be  first-class  in  every  respect  and  such  as  would  be  satisfactory 
to  a  reasonable  man.  But  they  are  further  instructed  that  the  bur- 
den of  proving  that  the  workmanship  upon  said  floor  was  not  first- 
class  in  every  respect  and  such  as  would  be  satisfactory  to  a  rea- 
sonable man  rests  upon  the  plaintiff.  If  therefore,  the  jury  be- 
lieves from  the  evidence  that  the  plaintiff  has  failed  to  prove  that 
the  workmanship  upon  said  floor  was  not  first-class  in  every  re- 
spect and  such  as  would  be  satisfactory  to  a  reasonable  man,  and 
if  they  believe,  further,  from  the  evidence  that  the  defendant  kept 
all  of  his  other  agreements  with  the  plaintiff,  then  their  verdict 
should  be  for  the  defendant.  .But  the  court  instructs  the  jury  that 
if  they  believe  from  the  evidence  the  defendant  or  his  agents,  or 
any  of  them,  was  negligent  in  furnishing  bad  material  for  the  con- 
struction of  the  granolithic  floor,. or  negligent  in  mixing  said  ma- 
terial, or  negligent  in  the  construction  of  the-  said  floor,  then  he  vio- 
lated the  duty  laid  upon  him  by  the  contract  that  the  workman- 
ship should  be  first-class.^ 

§  1285.     Substantial  performance 
§  1285(1).    Iowa 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  plaintiff  constructed  the  ditch  in  a  reasonably  workman- 
like manner  and  substantially  in  accordance  with  his  contract  and 
profiles  furnished  by  the  engineer  in  charge,  then  he  would  be  en- 
titled to  recover  whatever  balance  appeared  from  the  evidence  to 
be  due  upon  the  contract  price.* 

2  El  Paso  Bridge  &  Iron  Co.  v.  Dun-  4  Gorton  v.  Moeller  Bros.,  130  N. 
ham  (Tex.  Civ.  App.)  1.52  S.  W.  llol.       W.  910,  151  Iowa,  729. 

3  Lambert  v.  Jeukin.s,  71  S.  E.  71S, 
112  Va.  376,  Ann.  Cas.  1913B,  77S. 
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The  jury  are  instructed  that,  to  entitle  the  plaintiff  to  recover,  it 
is  not  necessary  that  the  cap  on  the  monument  in  question  should 
be  of  the  exact  proportions  or  size  as  that  upon  the monu- 
ment. It  is  sufficient  if  it  be  shown  to  be  substantially  the  same 
in  style  and  finish,  and  of  such  proportions  as  to  properly  corre- 
spond with  the  monument  on  which  it  was  placed.  If,  from  the 
evidence,  you  find  plaintiff  has  thus  substantially  complied  with 

the  contract,  you  will  find  for  plaintiff'  for  dollars.     If  you 

do  not  so  find  you  will  find  for  the  defendant.^ 

§   1285(2).     Massachusetts 

You  are  instructed,  in  relation  to  the  defendants'  claim  that  the 
plamtift"  willfully  abandoned  his  contract  before  it  was  completed, 
and  that  the  defendants  were  therefore  not  liable,  such  is  the  rule 
of  law,  where  Mallfully,  without  cause,  a  party  neglects  to  com- 
plete and  abandons  his  contract.  If  the  plaintiff  had  willfully  aban- 
doned the  work,  leaving  the  house  not  finished  according  to  the 
contract,  he  could  not  recover;  but  if  a  party  in  good  faith  pro- 
ceeds under  a  special  contract,  and  doing  what  he  reasonably  sup- 
poses is  required,  and  substantially  completes  it,  and  the  other 
party  accepts  the  benefit  of  the  work,  although  the  contractor  may 
not  have  done  all  that  was  really  his  duty,  or  in  the  exact  manner 
required,  still  he  may  maintain  an  action  for  his  labor  and  mate- 
rials, but  he  cannot  necessarily  recover  the  cost  of  his  materials  or 
the  ordinary  price  of  labor.  The  party  for  whom  the  work  was 
done  is  entitled  to  have  deducted  from  the  contract  price  the  differ- 
ence between  the  value  of  the  work  as  done  and  its  value  if  it  had 
been  done  in  accordance  with  the  contract.® 

§    1285(3).    Missouri 

The  court  instructs  the  jury  that,  as  a  matter  of  law,  in  suits  on 
building  contracts,  a,  literal  compliance  with  plans,  specifications, 
and  drawings  by  the  contractor  is  not  necessary  to  recover;    and 

if  you  find  from  the  evidence  that  the  said  and  ,  in 

good  faith  performed  the  contract  on  which  recovery  in  this  suit  is 
sought,  substantially  and  in  all  particulars,  according  to  the  terms 
and  the  plans,  specifications,  and  drawings  without  a  material 
omission  or  defect  in  such  performance,  that  is  sufficient  to  con- 
stitute compliance  with  the  contract.' 

§   1285(4).     New  York 

The  jury  are  instructed  that,  where  a  builder  has  in  good  faith 
intended  to  comply  with  the  contract,  and  has  substantially  com- 
plied with  it,  although  there  may  be  slight  defects  or  unintentional 

5  Prior  V.  Schmeiser,  69  N.  W.  525,  e  Cunningham    v.    Washburn,     119 

100  luwa,  299.  Mass.  224. 

1  Moore  v.  McCutchen  (App.)  190  S. 
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omissions,  he  may  recover  the  contract  price,  less  the  damage  on 
account  of  such  defects;  if  the  jury  find  the  general  purpose  of 
the  contract  between  the  parties  has  been  accomplished,  the  plain- 
tiffs are  entitled  to  recover  upon  the  contract.* 

The  jury  are  instructed  that  the  principal  question  is,  perhaps, 
in  relation  to  the  compliance  by  the  plaintiffs  with  the  terms  of 
their  contract,  in  respect  to  this  twelve-inch  wall.  I  leave  it  for 
you  to  determine  whether  the  twelve-inch  wall  was  completed  sub- 
stantially as  required  by  the  terms  and  specifications  of  the  con- 
tract. If  you  come  to  the  conclusion  that  the  twelve-inch  wall,  as 
built,  is  substantially  what  the  contract  calls  for,  although  it  may 
not  be  the  one  in  every  particular,  then  your  verdict  will  be  for  the 
plaintiffs.  If,  on  the  other  hand,  you  come  to  the  conclusion  that 
it  is  an  entirely  different  thing,  and  does  not  do  the  work  which 
was  required  of  it,  and  which  a  wall  specified  in  the  plans  would 
do,  then  I  charge  you  the  plaintiffs  have  not  performed  their  con- 
tract, and  cannot  recover  in  this  action.  I  leave  that  fact  for  you 
to  determine.^ 

§  1285(5).    Pennsylvania 

You  are  instructed  that  it  is  alleged  that,  when  this  contract  was 
entered  upon  by  the  defendant,  he  departed  from  some  specifica- 
tions in  some  respects.  Upon  that  point  I  do  not  intend  to  enter 
into  any  great  details  upon  the  various  points  exhibited  in  the  tes- 
timony. It  seems  to  me  that  the  minuteness  with  which  you  have 
been  carried  through  these  details  is  not  profitable  to  the  case.  If 
it  were  not  for  the  specifications,  I  should  think  that  the  plaintiffs 
would  have  no  claim.  The  work  was  done  under  their  eyes,  under 
the  terms  of  the  contract  and  the  specifications.  It  may  be  that 
there  were  departures,  more  or  less  marked,  from  the  exact  terms 
of  the  contract.  Still,  when  the  work  was  done,  they  paid  for  it, 
and  settled  in  full.  Now,  certainly,  when  business  men  enter  into 
a  contract  for  the  doing  of  work  to  be  done  to  their  satisfaction, 
when  they  accept  the  work  after  they  have  seen  it  in  progress,  and 
after  it  was  done,  they  cannot  stand  before  a  jury,  with  a  good 
face,  and  ask  to  be  repaid  money  which  they  have  voluntarily 
themselves  paid  out  to  the  man  who  did  the  work  for  them ;  and 
it  seems  to  me  that  these  details  cannot  be  of  any  special  value  to 
you  in  determining  the  main  question  of  the  case — whether  or  not 
the  wharf  was  constructed  so  as  to  be  suitable  for  a  period  of  a 
year  for  the  purposes  of  landing  only.*" 

W.  350.    In  this  case  it  was  held  not  »  Morton  v.  Harrison,  52  N.  Y.  Su- 

to  be  reversible  error  to  fail  to  define  per.  Ct.  305. 

"substantially"     or    "material    omis-  lo  Beswick  v.  Piatt,  21  A.  30^,  140 

sion."  Pa.  28. 

s  Morton  v.  Harrison,  52  N.  Y.  Su- 
per. Ct.  305. 
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Of  course,  you  will  readily  understand  that,  so  far  as  the  defend- 
ant departed  in  any  respect  from  the  precise  specifications,  which 
are  embodied  in  the  contract,  with  the  consent  and  approval  of 
the  plaintiffs,  they  have  no  right  to  complain.  It  did  not  make  any 
difference  that  he  knew  more  about  wharf  building  than  they,  if 
he  went  to  them  and  said,  as  he  says  he  did,  "Now,  these  ties,  in- 
stead of  being  eight  feet  apart,  as  provided  in  the  contract,  had 
better  be  ten  feet,  because  in  that  way  they  will  go  opposite,  and 
lay  on  the  piles,  and  be  more  securely  fastened ;"  and  they  said, 
"Very  well,  put  them  that  way."  They  cannot  complain  now.  He 
had  a  perfect  right  to  do  it  if  they  consented.  In  reference  to  the 
difference  which  they  complained  had  been  made  in  the  fenders,  if 
he  said  to  them,  "It  will  be  better  for  you,  and  equally  severe  on 
me,  to  put  them  10  feet,  instead  of  8  feet ;  and  at  the  north  end 
of  the  wharf  there  will  be  a  greater  strain  from  the  debris  in  the 
river,  and  I  will  put  the  extra  fenders  there ;"  and  if  that  change 
was  made  with  their  consent,  they  should  not  complain.  Appar- 
ently, they  are  men  of  sense  and  intelligence,  and  mean  to  do  the 
fair  thing.  They  say  that  they  lost  money,  and  they  think  the  loss 
should  fall  on  the  defendant  instead  of  them,  and  they  look  at  the 
case  from  their  standpoint,  but  you  are  to  look  at  it  from  the  hon- 
est and  fair  standpoint,  as  between  the  parties.  That  is  the  only 
proper  way  for  the  jury  to  look  at  anything.*^ 

You  are  instructed  that  the  defendant  also  says  that  in  some  oth- 
er respects  there  were  slight  variations  from  the  precise  specifica- 
tions. For  instance,  he  said  that  in  some  cases  he  did  not  put  in 
screw-bolts.  He  gives  you  the  reason  for  it.  He  said  that  when 
the  piles  were  driven  they  took  such  an  angle  that  when  they  were 
cut  for  the  clamps  to  be  fitted  to  them  there  was  not  enough  left 
to  afford  a  hold  or  purchase  for  the  bolts,  and  therefore  he  had  to 
put  one  of  these  smaller  spikes  there,  and  then  over  the  top  of  the 
clamps  there  was  one  of  the  large  ones  driven  through  a  hole, 
bored  for  the  purpose  into  the  top  of  the  pile.  He  says  it  was  done 
in  a  few  instances ;  they  say  more  frequently.  Now,  gentlemen, 
you  are  not  required,  in  a  contract  of  this  kind,  absolutely,  liter- 
ally, positively,  to  exact  compliance  as  necessary  with  the  con- 
tract. You  are  to  regard  a  fair,  substantial  compliance  with  what 
is  required  as  what  is  necessary.  You  can  readily  understand  that 
in  the  nature  of  things  it  would  be  impossible  to  drive  piles  down 
into  the  bed  of  the  river  so  that  they  would  stand  up  like  balusters 
in  a  staircase,  exactly  parallel,  exactly  perpendicular.  I  do  not 
suppose  it  would  be  a  possible  thing.    I  do  not  suppose  human  in- 

11  Beswick  v.  Flatt,  21  A.  306,  140      Pa.  2S. 
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genuity  has  yet  devised  any  plan  by  which  this  can  be  done,  and 
therefore  the  work  which  is  to  be  done  must  be  determined  accord- 
ing to  the  nature  of  the  work.  The  perfection  of  the  work,  the 
character  of  the  work,  are  to  be  estimated  according  to  the  sort  of 
work  which  is  to  be  done.  Now  if,  in  these  respects  only,  and  for 
such  reasons,  there  was  a  minute  departure  from  the  terms  of  the 
contract,  it  would  hardly  be  fair  or  proper  for  you  to  say  that  be- 
cause of  such  departures  the  defendant  had  broken  his  contract. ^^ 
§   1285(6).     Texas 

You  are  instructed  that,  in  deciding  whether  or  not  plaintiff  was 
proceeding  with  said  building  in  compliance  with  the  contract, 
there  must  have  been  a  substantial  compliance  in  every  material 
particular  in  each  item  as  called  for  by  a  fair,  reasonable,  and  prac- 
tical construction  of  the  contract,  plans,  and  specifications,  taken 
together;  and  where  there  is  a  conflict,  if  any,  in  these,  this  should 
be  reconciled  in  a  practical,  workmanlike  manner,  so  as  to  arrive 
at  the  fair  and  reasonable  intention  of  the  same.^^ 

§  1286.  Agreement  that  mechanical  contrivances  shall  meet  cer- 
tain tests  or  have  certain  capacity 
The  jury  are  instructed  that  by  the  terms  of  the  contract  of- 
fered in  evidence  the  plaintiffs  cannot  recover  unless  the  jury  shall 
find  from  all  the  evidence  in  the  cause  that  the  wheels  constructed 
by  the  plaintiffs,  with  their  appurtenances  and  fixtures  as  ar- 
ranged by  the  plaintiffs,  were  able,  when  employed  by  the  defend- 
ants in  running  and  driving  their  mill,  to  work  up  to horse 

power  with  a  full  head  of  water  and  were  capable  of  effecting  a 

saving  of  per  cent,  of  water  over  the  overshot  wheel  that 

was  previously  in  use,  and  that  the  burden  of  proof  is  an  the  plain- 
tiff to  establish  said  facts.^* 

§  1287.     Requirement  that  house  should  be  finished  ready  for  oc- 
cupancy 

You  are  instructed  that,  in  relation  to  the  proper  construction 
and  interpretation  of  the  contract,  it  is  a  question  of  law  for  the 
court  to  decide.  The  contract  provides  that  the  plaintiff  should 
"finish  the  house  ready  for  occupancy,"  and  then  proceeds  to  state 
the  details  as  to  a  portion  of  the  work.  As  far  as  the  manner  of 
doing  the  work  and  the  kind  of  work  is  specified,  it  is  to  be  done 
as  thus  specified ;  the  only  difficulty  arises  as  to  the  work  not 
specified,  but  which   is  required  by  the  provision   "to  finish   said 

12  Beswick  v.  Piatt,  21  A.  .306,  140  i4  Conner  v.  Mount  Vernon  Co.,  25 

Pa.  28.  Md.  55. 

JSLincb  v.  Paris  Lumber  &  Grain 
Elevator  Co.,  15  S.  W.  208,  SO  Tex.  23. 
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house  ready  for  occupancy."  The  court  cannot,  as  a  matter  of 
law,  give  you  the  details  the  parties  have  omitted,  but  instructs 
you  that  the  plaintiff  would,  under  this  provision  of  the  contract, 
be  bound  tp  do  all  things  that  would  be  reasonably  necessary  and 
proper  to  make  the  house  ready  for  occupation,  taking  into  con- 
sideration, in  determining  what  should  be  done,  the  character  of 
the  house  he  was  to  finish ;  and  if  the  jury  find  that  he  omitted 
anything  specified  in  the  contract,  or  omitted  any  other  thing  that 
was  reasonably  required  to  have  such  house  as  is  referred  to  and 
described  in  the  contract  ready  for  occupancy,  then  he  has  not 
performed  his  contract  and  cannot  recover  upon  it.^^ 

§  1288.     Contract  to  dig  well 

The  jury  are  instructed  that  the  defendant  was  entitled  to  a 
well  that  would  supply  a  reasonable  and  sufficient  quantity  of  wa- 
ter for  the  wants  and  needs  of  himself  and  of  a  farm  of  that  char- 
acter in  that  neighborhood.*® 

The  jury  are  instructed  that  you  must  consider  the  condition  of 
the  parties  and  the  circumstances  surrounding  the  matter,  the  size 
of  the  farm,  the  probable  needs  of  such  a  farm,  the  ordinary  uses 
that  a  farm  requires  a  well  for  in  this  neighborhood,  to  determine 
what  was  in  the  minds  of  the  parties,  what  they  contemplated  in 
putting  this  well  there.*' 

§  1289.     Obligations   of   contractor   with   respect   to    strength   of 
structure — Wharf 

You  are  instructed  that  when  the  contract  was  entered  into  it 
was  signed.  It  appears  that  the  defendant  said:  "I  won't  sign 
that  contract  as  it  is  drawn  up ;  you  must  insert  these  words  'that 
the  wharf  is  to  be  for  landing  purposes  only;'"  and  that  was  in- 
serted, and  that  clause  is  a  very  material  clause  in  determining  the 
rights  and  obligations  of  the  parties  in  this  case.  It  does  not  need 
an  expert,  gentlemen,  to  tell  you  what  that  clause  means.  They 
have  been  called  here  for  the  purpose,  but,  if  there  had  not  been 
one  of  them  in  the  case,  I  take  it  you  would  have  no  difficulty  in 
arriving  at  the  proper  estimate  of  the  meaning  of  those  words. 
They  mean  just  what  they  say.  If  the  wharf  was  for  the  purpose 
of  enabling  goods  and  merchandise  to  be  landed,  and  not  to  be 
stored,  it  is  perfectly  obvious  that  a  burden  deposited  there  upon 
it  and  remaining  would  be  more  likely  to  cause  it  to  break  down 
than  if  these  goods  and  merchandise  were  merely  transported  over 
the  structure.    If  you  carry  a  ton  of  any  kind  of  merchandise  over 

15  Cunningham  v.  Washburn,  119  -  i7  Richison  v.  Mead,  SO  N.  W.  131, 
Mass.  224.  11  S.  D.  639. 

16  Richison  v.  Mead,  SO  N.  W.  131, 
11  S.  D.  G39. 
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a  wharf  singly,  one  ton  at  a  time,  that  is  one  thing;  but  if  you  put 
100  tons  down  upon  the  wharf,  and  let  it  remain  there,  that  is  100 
times  that  thing,  and  the  strain  upon  the  wharf  is,  of  course,  100 
times  as  great.  Now,  it  is  said  here — not  only  said,  but  it  is  the 
case — that  all  the  defendant  was  bound  to  do  was  to  construct  a 
wharf  which  would  stand  the  purposes  of  landing,  not  of  storage; 
and  the  fact  that  the  defendant  had,  at  the  very  time  when  he  sign- 
ed that  contract,  said,  "I  won't  sign  it  unless  that  clause  is  insert- 
ed," and  it  was  inserted  with  the  consent  of  the  other  parties,  is 
important.  It  seems  to  me  that  it  could  not  be  made  more  impor- 
tant. The  clause  would  have  the  same  meaning,  irrespective  of 
the  circumstances  under  which  it  came  into  the  contract ;  but  the 
circumstances  punctuated  the  fact  that  the  clause  is  there,  and 
bring  it  more  vividly  to  your  attention. i* 

You  are  instructed  that  these  matters  bear  upon  another  point 
of  the  case.  The  defendant  undertook  to  construct  a  wharf  which 
should  stand  for  a  year  for  "landing  purposes  only."  If  he  built 
such  a  wharf  substantially  in  accordance  with  the  contract,  that 
is  all  he  was  bound  to  do.  He  was  not  bound  to  construct  a  wharf 
which  would  hold  one,  two,  or  three  hundred  tons  of  sand  or  other 
substance  for  the  purposes  of  storage.  That  was  not  his  duty.  He 
did  not  undertake  any  such  liability.  Now  the  question  is,  what 
was  it  that  destroyed  that  wharf?  It  fell  within  a  year — within 
three  or  four  months — of  the  time  it  was  finished  and  handed  over 
by  the  defendant,  and  paid  for  by  the  plaintiffs.  They  say  it  was 
not  subjected  to  any  unusual  strain.  They  say  it  was  not  used 
for  the  purposes  of  storage.  That  is  what  I  understand  them  to 
claim.  The  defendant  claims  that  it  was,  and  that  the  fact  that 
it  was  so  used  caused  the  destruction  of  the  wharf.  Upon  that 
point  it  wall  be  very  important — it  will  necessarily  be  very  impor- 
tant— for  you  to  consider  what  the  evidence  shows.  You  have 
heard  the  evidence  of  several  witnesses  upon  it.  I  do  not  under- 
stand that  any  of  the  witnesses  say  there  was  no  sand  upon  the 
wharf,  or  that  none  was  lodged  there.  I  do  not  mean  to  say  to 
you  that  the  circumstance  that  for  a  short  period  of  time  there 
might  be  a  moderate  amount  on  the  wharf,  lying  there  until  after- 
wards removed,  would  constitute  storage  within  the  meaning  of 
the  contract ;  but  if  a  boat  load  of  sand  had  been  thrown  there, 
containing  100  tons  of  sand,  and  that  load  was  deposited  upon  the 
wharf,  and  carts  came  up  and  began  to  take  it  away,  and  at  the 
same  time  another  boat  came  up  and  kept  supplying  the  pile  as 
fast  as  it  was  removed,  then,  of  course,  practically,  for  all  purposes 
of  strain  upon  the  wharf,  there  was  a  storage  of  sand  upon  it^ 

18  Beswick  y.  Piatt,  21  A.  306,  140     Pa.  28. 
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That,  it  seems  to  me,  would  not  have  been  a  fair  construction  of 
the  rights  of  the  plaintiffs,  as  against  the  defendant,  with  reference 
to  the  test  that  they  had  a  right  to  fall  back  upon.  They  had  not 
a  right,  so  far  as  he  was  concerned,  to  subject  the  wharf  to  any 
such  test.  If,  as  I  have  said,  there  was  an  ordinary  quantity 
lodged  there,  and  the  wharf  fell  down  under  any  such  strain  as 
that,  then  you  might  with  propriety  hold  that  the  defendant  did 
not  construct  such  a  wharf  as  he  undertook,  because  he  did  not 
merely  undertake  to  construct  it  according  to  specifications,  but 
so  that  it  would  stand  for  a  year  for  landing  purposes  only.  There 
are  other  witnesses  who  testify  that  the  quantity  of  sand  upon 
the  wharf  was  not  very  large.  On  the  other  hand,  there  are  sev.- 
eral  witnesses  who  testify  that  the  quantity  that  was  stored  there 
and  remained  there,  and  was  there  at  the  time  the  wharf  fell,  was 
very  large,  amounting  to  several  hundred  tons.  Now,  if  the  plain- 
tiffs subjected  the  wharf  to  any  such  strain  as  that,  when  it  was 
built  under  an  express  covenant  that  it  should  be  for  "landing  pur- 
poses only,"  I  should  say,  and  I  should  take  it  that  you  would  say, 
that  they  could  not  hold  the  defendant  responsible  for  the  conse- 
quences of  any  such  injury  to  the  wharf.  I  have  gone  over  the 
case  so  far  as  I  propose  to  dwell  upon  it.  I  have  told  you — en- 
deavored to  tell  you — in  a  way  you  could  comprehend,  that  the 
rights  of  the  parties  should  be  determined  by  the  contract  and  un- 
der the  contract.  The  defendant  was  bound  to  build  a  wharf  ac- 
cording to  the  specifications,  which  would  stand  for  a  year  for 
landing  purposes  only,  and,  if  he  did  not  comply  with  the  specifi- 
cations fairly  and  substantially,  varying  from  them  only  to  the  de- 
gree which  the  plaintiffs  themselves  countenanced  and  approved, 
then,  if  in  that  he  constructed  a  wharf  which  would  have  lasted 
for  a  year  for  "landing  purposes  only."  you  have  nothing  to  do 
but  find  a  verdict  for  the  defendant.  If,  on  the  other  hand,  you 
think  that  the  defendant  did  not  comply  with  his  contract,  that 
he  did  vary  from  it  in  any  of  the  particulars  which  have  been 
described  before  you,  and  that  the  result  of  it  was  that  the  struc- 
ture which  he  erected  for  the  plaintiffs  was  so  weak  that,  when 
it  was  put  to  the  strain  of  landing  purposes,  as  I  have  described, 
it  fell — went  into  the  river — then  the  plaintiffs  are  undoubtedly 
entitled  to  a  verdict  in  their  favor,  for  the  pecuniary  loss  which 
they  sustained.  It  will  be  exactly  as  you  determine  that  question, 
as  fair  men,  that  you  will  determine  your  verdict  one  way  or  the 
other;  and  I  need  not  tell  you  to  do  it  as  intelligent  men,  and  en- 
tirely independent  of  any  feeling  of  sympathy  between  these  par- 
ties.   It  has  no  place  in  cases  of  this  kind.^^ 

18  Beswick  V.  Piatt,  21  A.  306,  140    Pa.  28. 
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§   3  290.     Defense  of  performance  of  work  through  others 

The  court  instructs  the  jury  that,  if  they  beheve  from  the  evi- 
dence that  the  plaintiff,  either  himself  or  through  others  employed 
by  him,  constructed  the  building  in  the  declaration  mentioned,  in 
accordance  with  the  specifications  in  said  agreement  set  forth,  and 
relying  upon  the  contract  in  the  declaration  mentioned,  then  the 
jury  shall  find  for  the  plaintiff  the  price  therefor  in  said  agreement 
stipulated  to  be  paid  by  defendant  to  the  plaintiff,  although  from 
the  evidence  the  jury  may  believe  that  outside  parties  by  parol 
agreement  guarantied  that  the  plaintiff'  should  lose  nothing  by  his 
construction  of  said  building  under  said  agreement,  and  actually 
advanced  to  the  plaintiff  the  money  necessary  to  pay  for  the  ma- 
terial and  labor  employed  in  the  construction  of  the  said  build- 
ing.''" 

§  1291.     Performance   of   work   through   subcontractors — Consent 
to  subletting 

You  are  instructed  that,  although  you  may  believe  from  the  evi- 
dence that  plaintiffs  did  sublet  a  portion  of  the  work,  and  that  a 
part  of  the  work  sued  for  was  done  by  subcontractors  under  such 
subletting,  yet  if  such  subletting  was  done  with  the  knowledge 
and  consent  of  the  defendant,  by  his  express  permission,  to  hasten 
the  work,  the  plaintiffs  are  entitled  to  recover  for  all  work  done 
under  said  contract,  so  far  as  any  defense  is  concerned  based  upon 
the  fact  of  such  subletting,  and  especially  if  the  plaintiffs  were  to 
and  did  give  the  work  their  personal  attention  and  oversight;  and 
whether  the  defendant  assented  to  such  subletting  or  not  should  be 
determined  from  all  the  evidence,  facts  and  circumstances  in  the 
case;  and  you  are  the  sole  judges  of  the  evidence  and  credibility 
of  the  witnesses,  and  may  give  to  each  such  credit  as  3'ou  may 
deem  proper.^^ 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  last  five  miles  of  said  contract  was  sublet  by  plaintiffs  to 
others  who  did  the  work  thereon,  then  the  plaintiff's  cannot  recover 
in  this  action,  unless  you  believe  from  the  evidence  that  said  sub- 
letting was  by  and  with  the  knowledge  and  consent  of  defendant.-^ 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  defendant  was  contractor  to  build  a  portion  of  the  railroad 
named  in  the  contract,  and  that  defendant  subcontracted  twelve 
miles  of  it  to  the  plaintiffs,  and  that  the  plaintiff's  sublet  the  Avhole 
or  a  part  of  it  to  others,  and  that  such  subcontractors  abandoned 
the  work  because  the  plaintiffs  did  not  pay  them,  and  if  the  jury 
believe  from  the  evidence  that  the  railroad  company,  with  whom 

20  Ferguson's  Adm'r  v.  Wills,  13  S.  21  Bean  v.  Miller,  69  Mo.  384. 

E.  392,  SS  Va.  136.  22  Bean  v.  Miller,  69  Mo.  3S4. 
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defendant  contracted,  never  received  or  accepted  the  work  from 
him,  and  that  defendant  never  accepted  or  used  the  work  done  by 
plaintiffs,  then  the  plaintiffs  cannot  recover  in  this  action,  unless 
such  subletting  was  with  the  knowledge  and  consent  of  defend- 
ant, and  the  plaintiffs  were  prevented  from  proceeding  with  the 
work  in  consequence  of  the  failure  of  the  defendant  to  make  pay- 
ment on  the  estimates  returned  or  demanded,  as  stated  in  the 
instruction  of  plaintiffs.^^ 

§  1292.     Time  of  performance — Delay  of  contractor  caused  by  acts 

of  owner 
§   1292(1).    Maryland 

The  court  instructs  the  jury  that  if  the  jury  find  that  the  plain- 
tiffs completed  the  building  by ,  except  as  to  the  erection  of 

the  loading  platform,  and  that  the  construction  of  said  platform 
was  postponed  by  request  of  the  defendants,  and  was  afterwards 
erected  promptly  upon  request,  and  in  the  manner  directed  by  the 

witness ,  acting  under  instructions  from  the  defendants,  then 

the  jury  may  find  that  the  building  was  completed  ,  within 

the  meaning  of  the  contract.'* 

§   1292(2).     New  York 

The  jury  are  instructed  that,  if  you  find  that  the  plaintiffs  have 
performed  their  contract  in  every  respect  except  as  to  time,  and 
you  further  find  that  the  delay  in  completing  the  contract  by  the 
time  specified  was  attributable  to  changes  in  the  work  from  the 
original  contract  and  specifications  made  at  the  request  of  the  de- 
fendant, or  those  acting  for  him,  then  the  plaintiff  can  recover, 
notwithstanding  such  delay.  If  the  plaintiffs  were  proceeding  to 
complete  their  contract  according  to  its  terms,  and  according  to 
the  specifications,  and  changes  were  made  in  reference  to  the  ele- 
vator, water-closets,  or  in  any  other  respects,  at  the  request  of  the 
defendant  or  his  agent,  and  such  changes,  or  any  of  them,  pre- 
vented the  completion  of  the  contract  by  ,  then  the  plain- 
tiffs are  excused  for  not  completing  at  that  date.  If  you  find  any 
of  the  facts  that  I  have  mentioned,  which  excused  the  noncomple- 

tion  by  ,  then  the  plaintiffs  were  bound  to  complete   the 

work  only  within  a  reasonable  time;  what  was  a  reasonable  time 
is  a  question  to  be  determined  by  the  jury  from  the  circumstances 
of  the  case.^^ 

2  3  Bean  v.  Miller,  69  Mo.  384.  2'  Morton  v.  Harrison,  52  N.  Y.  Su- 

24  Iron  Clad  Mfg.  Co.  v.  Thomas  B.      per.  Ct.  305. 
Stanfield  &  Son,  76  A.  854,  112  Md. 
360. 


1581  BUILDING  AND   CONSTRUCTION   CONTRACTS  §  1294 

§  1293.     Waiver  of  delay  of  contractor 

i  charge  you  that  before  the  plaintiff  can  recover  in  this  action 
he  is  bound  to  prove,  to  your  satisfaction,  either  that  he  performed 

the  agreement  of  ,  and  finished  the  work  there  provided  to 

be  done  within  the  time  fixed  by  that  agreement,  or  that  the  de- 
fendant has  consented  to  or  waived  the  performance  of  the  agree- 
ment within  the  time  fixed.  Time  was  of  the  essence  of  the  agree- 
ment between  the  parties,  and  the  failure  of  the  plaintiff  to  fully 
complete  the  work  within  the  time  limited  by  the  contract  for  its 
completion  operated  to  defeat  his  right  to  recover  in  this  action, 
unless  you  find  that  the  defendant  by  his  own  acts  caused  the  de- 
lay complained  of  by  him.     Under  this  contract  the  plaintiff  was 

required  to  have  the  work  completed  on  the day  of . 

He  did  not.  Then  there  was  an  obligation  upon  the  defendant. 
That  obligation  was  this.  It  was  then  the  duty  of  the  defendant 
to  stop  the  plaintiff's  work,  or,  if  he  allowed  him  to  go  on  and 
work  without  protest,  he  must  pay  him  for  the  work  that  he  did. 
If  he  wished  to  insist  upon  a  forfeiture,  if  he  wished  to  insist  upon 
the  strict  terms  of  the  contract,  it  was  then  his  duty  so  to  insist.-^ 

The  jury  ar^  instructed  that  a  substantial  compliance  only  is  re- 
quired, and  if  the  owner  suffers  the  builder  to  go  on  after  the  time 
limited  has  expired,  with  knowledge  of  its  condition,  without  ex- 
pressing disapproval,  he  waives  the  forfeiture  which  he  might 
otherwise  have  claimed.  He  was  bound  to  express  his  dissatis- 
faction at  the  delay,  and,  if  he  intended  to  take  advantage  of  it, 
should  have  acted  with  promptness  at  the  time,  instead  of  allow- 
ing the  contractor  to  expend  time  and  money  in  the  completion  of 
the  work.^' 

§  1294.     Default  of  owner  or  principal  contractor  as  excuse  for 
nonperformance  by  contractor  or  subcontractor 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  plaintiffs  entered  upon  the  performance  of  their  part  of  the 
said  contract,  and  performed  work  under  it,  according  to  its  terms, 
and  if  you  further  find  that  the  engineer,  or  his  assistant  under  his 
directions,  made  out  monthly  approximate  estimates  of  the  work 
done  by  plaintiffs  at  the  end  of  each  month,  which  were  returned 
and  brought  to  the  notice  of  the  defendant,  and  that  the  defendant, 
upon  the  request  of  the  plaintiffs,  after  the  expiration  of  fifteen 
days  from  the  return  of  any  such  estimates,  refused  and  neglected 
to  pay  plaintiffs  the  amount  due  according  to  any  such  estimates, 

to  wit:     per  cent,  of  the  amount  of  such  estimates,  such 

failure  or  refusal  of  the  defendant  to  pay  was  a  breach  of  his  part 

2  0  Dunn  v.  Steubing,  24  N.  E.  315,  27  Morton  v.  Harrison,  52  N.  Y.  Su- 

120  N.  Y.  232.  per.  Ct.  305. 
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of  the  contract,  and  the  plaintiffs  were  not  bound  to  go  on  and 
complete  all  the  work,  but  might  suspend  or  quit  the  work  until 
payment  was  made;  and  if  you  find  that  paym.ent  has  not  been 
made,  and  the  work  has  been  suspended,  the  plaintiffs  will  be  en- 
titled to  recover  in  this  suit  for  all  work  done  under  said  contract 
at  the  rates  therein  stipulated."* 

You  are  instructed  that  under  the  contract  it  was  not  the  duty 
of  the  plaintiffs  to  procure  the  right  of  way ;  and  if  you  find  from 
the  evidence  that  the  plaintiffs  entered  upon  the  performance  of 
their  part  of  the  contract,  by  grubbing,  clearing,  grading,  etc.,  as 
therein  stipulated,  and  that  the}^  were  prevented  from  completing 
their  part  of  the  contract,  because  the  right  of  way  had  not  been 
obtained  from  the  owners  of  the  land  through  which  the  road  ran, 
and  where  the  work  was  to  be  done,  who  forbade  and  refused  to 
permit  the  plaintiffs  to  enter  and  do  the  work,  this  would  be  a 
suf^cient  excuse  for  the  failure  of  the  plaintiffs  to  perform  the 
work  where  such  right  to  way  had  not  been  obtained,"® 

§  1295.     Insufficiency   or  collapse  of  structure   due  to   defects  in 
plans  , 

You  are  instructed  that  this  case  grows  out  of  a  contract  which 
was  entered  into  between  the  plaintiffs  and  the  defendant  for  the 
construction  by  the  latter  of  a  wharf  for  the  former.  I  do  not  un- 
derstand, from  anything  which  has  appeared  in  the  case,  that  there 
is  need  for  you  to  consider  the  confidence  reposed  by  one  in  the 
other,  whereby  the  rights  of  these  parties  are  to  be  determined  or 
affected  in  the  slightest  degree.  I  do  not  understand  that  there  is 
anything  in  it  which  would  justify  you  in  the  belief  that  the  plain- 
tiffs are  the  victims  of  misplaced  confidence,  or  that  by  reason  of 
th^ir  trust  in  defendant,  they  were  induced  to  enter  into  a  contract  dif- 
ferent from  that  which,  as  wise,  practical  men,  they  entered  into 
deliberately,  with  their  eyes  wide  open.  It  appears  so  far  as  I  un- 
derstand the  evidence  in  the  case — the  undisputed  evidence — that 
there  was  a  contract  made  to  have  a  wharf  built.  From  what  has 
appeared  in  the  case,  an  old  wharf  existed,  and  the  plaintiffs  de- 
sired to  extend  it  further  out,  and  they  then  made  up  their  minds 
in  a  general  way  what  they  wanted  to  have.  It  seems  from  the  evi- 
dence that  they  came  into  communication  with  defendant  on  the 
subject,  but  I  infer  that  defendant  proposed  to  build  the  wharf  in 
a  certain  way,  which  would  involve  a  considerable  expenditure  of 
money,  probably  more  than  they  cared  for,  and  they  modified  the 
plans  and  specifications,  and  finally  submitted  to  him  the  specifica- 
tions for  the  wharf  which  they  wanted  built.     Now,  you  can  read- 

2  8  Beau  V.  Miller,  69  Mo.  3S4.  29  Bean  v.  Miller,  69  Mo.  384. 
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ily  see,  as  men  of  intelligence  and  common  sense,  that,  if  these 
were  the  circumstances,  they  have  no  right  to  blame  defendant  for 
the  plans  upon  which  it  was  constructed,  if  it  broke  down  by  rea- 
son of  a  defect  in  the  plans  or  specifications.  They  are  alone  re- 
sponsible for  the  work  of  their  own  hands.  Nor  can  sympathy 
properly  be  exercised  towards  men  who  had  placed  themselves  in 
such  a  position,  and  I  speak  of  it  in  this  way  because  it  is  possible, 
in  view  of  what  has  been  said,  you  will  be  led  to  consider  this  case 
sympathetically,  rather  than  practically.  It  is  a  matter  only  of 
common  sense  and  right  between  these  parties,  not  of  feelings. 
If  the  plaintiffs  have  suffered  by  breach  of  the  contract,  because 
the  defendant  did  not  live  up  to  it,  he  should  pay  them ;  but  if  he 
did  his  work  fairly  and  squarely,  according  to  the  requirements 
of  the  contract,  it  is  no  more  right  that  he  should  pay  them  than 
that  one  of  you  should.^" 

§  1296.     Acceptance  by  owner  of  performance 
§  1296(1).    Alabama 

I  charge  you,  gentlemen  of  the  jury,  that  a  mere  naked  occu- 
pancy or  use  of  a  building  erected  on  the  land  of  the  owner  does 
not  itself  amount  to  an  acceptance  of  the  work  as  done  in  com- 
pliance with  the  contract,  unless  the  possession  and  use  be  coupled 
with  some  act  or  some  language  from  which  acceptance  or  ac- 
quiescence may  be  reasonably  inferred.  The  owner  is  not  bound  to 
remove  the  building  or  abstain  from  using  it.^^ 

§   1296(2).     Virginia 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  plaintiff  in  this  case  completed  the  tunnel   through  the 

mountain  in  a  workmanlike  manner  and  substantial  manner, 

and  to  the  satisfaction  and  acceptance  of  the  engineer  of  the 


Railroad  Company,  and  that  the  tunnel  was  accepted  by  said 
company,  then  the  said  plaintiff  is  entitled  to  recover  any  sum 
that  may  be  due  him  for  said  work  under  the  contract  sued  on, 
although  there  was  a  change  in  the  method  of  doing  the  work, 
which  said  change  was  ordered  by  the Railroad  Company.^- 

§  1297.     Rights  of  contractor  on  being  obliged  to  rebuild  because 

of  defects  in  plans  furnished  by  owner 

The  court  instructs  the  jury  that,  in  order  to  entitle  plaintiffs  to 

recover  the  cost  of  rebuilding  the  retaining  wall,   the  burden   is 

on  them  to  prove  by  a  fair  preponderance  of  the  evidence  that  they 

30  Beswick  v.  Piatt,  21  A.  .300,  140  32  Norfolk  &  W.  R.  Co.  v.  Mills,  22 
Pa.  28.                                                             S.  E.  556,  91  Va.  613. 

31  Walstrom  v.  Oliver-Watts  Const 
Co.,  50  So.  46,  161  Ala.  608. 
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built  the  same  in  accordance  with  the  plans  and  specifications  of  the 
architect,  and  used  such  reasonable  degree  of  care  and  skill  and  took 
such  precautions  as  are  ordinarily  taken  by  contractors  in  doing 
work  of  this  kind,  and  that  the  failure  and  collapse  of  the  wall 
was  owing-  to  the  erroneous,  defective,  and  insufficient  plan  and 
specifications  furnished  by  the  architect,  and  not  to  the  manner 
of  its  construction.  They  must  further  show,  by  a  like  preponder- 
ance of  evidence,  that  such  errors,  defects,  and  insufficiencies  in  the 
plan  and  specifications  for  said  wall  as  furnished  by  the  archi- 
tect were  not  such  as  to  be  readily  discovered  by  the  use  of  or- 
dinary knowledge,  skill,  and  care  on  part  of  plaintiffs,  and  that 
plaintiffs,  exercising  such  skill  and  care,  could  not  reasonably  have 
foreseen  that  the  wall  would  prove  insufficient  for  the  purpose 
intended,  and  would  probably  collapse  or  break  down.  If  you  find 
these  facts  so  proven  and  that  the  wall  was  rebuilt  by  plaintiffs 
according  to  the  original  plan  and  specifications  at  the  request  of 
the  superintendent  of  construction  employed  by  defendant  to  su- 
pervise the  erection  of  the  building,  then  you  should  find  for  the 
plaintiffs  for  the  cost  of  rebuilding  the  wall,  as  shown  by  the 
evidence.^^ 

§  1298.  Duty  to  give  contractor  opportunity  to  remedy  defects 
§  1298(1).    United  States 

You  are  instructed  that  no  one  is  obliged  to  accept  defective 
and  improper  work,  and  if  new  work  is  so  constructed  as  to  be 
so  defective  and  improper,  as  not  in  substantial  performance  of  the 
contract  therefor,  the  purchaser  has  a  right  to  refuse  to  accept  the 
same,  and  the  contractor  cannot,  after  such  rejection,  patch  up  or 
repair  such  defective  and  inferior  work,  and  then  compel  the  pur- 
chaser to  accept  the  same;  neither  can  he  recover  the  contract  price 
therefor,  less  the  amount  necessary  to  put  such  defective  and  im- 
proper work  in  proper  condition.^* 

§    1298(2).     Oklahoma 

You  are  further  instructed  that  if  you  find  from  the  evidence  that 
the  walls  constructed  by  defendant  for  the  plaintiff  were  faulty,  and 
should  further  find  that  it  was  practicable  to  remedy  such  faults, 
and  defendant  offered  to  remedy  same,  but  such  offer  was  refused  by 
plaintiff  and  plaintiff  forbade  the  defendant  to  enter  upon  the 
premises  for  the  purpose  of  remedying  such  defects,  then  your 
finding  and  verdict  should  be  for  the  defendant.^^ 

3  3  Pine  Bluff  Hotel  Co.  v.  Mouk  &  ss  Spurrier  Lumber  Co.  v.  Dodson, 

Ritchie,  183  S.  W.  761,  122  Ark.  308.      120  P.  934,  30  Okl.  412. 

3  4  Pitcairn  v.  Philip  Hiss  Co.  (C.  0. 
A.  Pa.)  113  F.  492,  51  C.  C.  A.  323. 
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§  1299.  Damages  recoverable  by  contractor  for  breach  of  contract 
The  court  instructs  the  jury  that,  if  they  find  for  plaintiffs,  they 
shall  assess  the  amount  of  damages  at  the  value  of  the  work  per- 
formed by  plaintiffs  fto  be  determined  by  the  terms  of  the  con- 
tract), and  you  will  add  interest  at  per  cent,  per  annum 

from  the  time  when  plaintiffs  demanded  payment,  provided  the 
money  so  demanded  was  due  at  the  time  of  the  demand,  and  provid- 
ed interest  shall  not  be  counted  from  an  earlier  date  than  ; 

but,  if  no  demand  was  ever  made,  then  plaintiffs  should  recover  in- 
terest only   from  the  date   of  the  filing  of  this   suit;    that   is.   from 

.     The  interest  allowed  in  any  event  is  to  be  added  to  the 

original  indebtedness  and  returned  in  one  aggregate  sum.^*' 

§  1300.     Recovery  by   contractor  for  being   prevented   from  per- 
forming contract — Rental  value  of  equipment 

You  are  instructed  that,  if  you  believe  from  the  preponderance 
of  the  evidence  that  the  plaintiffs  were  directed  by  the  defendant 
through  its  agent  or  agents  to  move  the  tools  in  controversy  from 
the farm  on  to  what  is  called  the  farm  for  the  pur- 
pose of  drilling  the  well  or  wells,  and  the  plaintiffs  complied  with 
said  request,  and  after  having  moved  the  tools  on  said  premises  the 
defendant  requested  plaintiffs  to  keep  the  tools  on  said  premises 
from  time  to  time  for  the  purpose  of  drilling  a  well  or  wells  there- 
on and  the  plaintiffs  consented  thereto  with  the  understanding, 
express  or  implied,  that  the  plaintiffs  should  be  compensated  there- 
for, and  the  defendant  built  a  rig  upon  said  premises  to  be  used  by 
the  plaintiffs  in  drilling  said  well  or  wells,  to  which  the  plaintiffs 
moved  tools  and  thereafter  moved  said  rig  away,  and  the  plain- 
tiffs were  not  permitted  to  drill  said  well  or  wells  through  no  fault 
of  theirs,  and  the  plaintiffs  were  ready,  able,  and  willing  to  drill 
said  well  or  wells  at  all  times  prior  to  the  removal  of  the  said  rig, 
and  retained  their  tools  at  the  request  and  direction  of  the  defend- 
ant for  that  purpose,  then  your  verdict  should  be  for  the  plaintiff's 
for  the  reasonable  rental  value  of  the  tools  as  idle  tools  for  such 
period  as  you  find  from  the  evidence  they  were  under  such  condi- 
tions as  above  set  forth.  The  plaintiffs,  if  they  recover,  can  only 
recover  for  the  reasonable  rental  value  of  such  idle  tools  during 
such  period.  You  will  not  be  permitted  to  award  any  damages 
that  the  tools  might  have  earned  had  they  been  used  during  said 
period.^' 

3  6  Bean'  v.    Miller,   G9   Mo.   384.  3  7  Terrell  Co.  v.  Davis,  ISS  P.  676, 

77  Old.  302. 
Ik  ST.  TO  Juries— 100 
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§  1301.  Recovery  by  contractor  on  account  of  delay  caused  by 
employer 

You  are  instructed  that  when  an  employer  employs  a  contractor  to 
do  certain  work  or  construction  for  such  employer,  and  then  the 
employer  delays  or  requests  the  contractor  to  delay  the  performance 
of  the  work,  the  contractor  may  not  acquiesce  in  the  suspension 
without  notice  to  the  employer  that  he  will  claim  compensation 
therefor,  or  unless  the  employer  knew  that  the  contractor  expected 
compensation  therefor,  and  then  claim  compensation  for  such  time 
acquiesced  in,  but  if  the  employer  delays  or  requests  a  delay  or  sus- 
pension of  the  work,  and  the  contractor  notifies  the  employer  that 
he  expects  compensation  for  such  delay,  or  if  the  employer  knows 
that  the  contractor  expects  compensation  for  such  delay,  and 
thereafter  the  employer  without  the  knowledge  or  consent  of  the 
contractor  abandons  the  work,  or  does  not  give  to  the  contractor 
the  right  to  perform  said  work,  the  contractor  may  recover  for 
such  delay  or  suspension.^* 

You  are  instructed  that  if  you  believe  from  the  evidence  that  the 
defendant  employed  the  plaintiffs  to  drill  an  oil  or  gas  well,  then 
the  implication,  in  the  absence  of  a  specific  agreement  as  to  when 
the  well  should  be  commenced,  would  be  that  it  should  be  com- 
menced in  a  reasonable  time  and  if,  before  the  c6mmencement  of 
the  well,  the  defendant  requested  plaintiffs  to  delay  the  commence- 
ment thereof,  and  plaintiffs  consented  to  such  delay  without  making 
it  known  to  the  defendant  that  they  would  ask  compensation  there- 
for, or  without  the  defendant  knowing  that  the  plaintiffs  would 
look  to  it  for  compensation  therefor,  then  the  plaintiffs  cannot  re- 
cover damages  or  compensation  for  the  use  or  nonuse  of  their  tools 
during  any  such  delay,  to  which  they  consented  or  in  which  they 
acquiesced  without  notice  to  the  defendant  that  they  expected  com- 
pensation for  such  delay,  or  if  the  defendant  did  not  know 
that  the  plaintiffs  would  look  to  it  for  compensation  for  such  de- 
lay.^® 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  you  cannot 
exceed  in  your  verdict  the  sum  sued  for.*® 

§  1302.     Damages  recoverable  by  owner  for  delay 
ii   1302(1).    Maryland 

The  jury  are  instructed  that,  even  if  you  should  find  that  the 
two  wheels  constructed  by  the  plaintiff's,  with  their  appurtenances, 
were  able  to  work  up  to  horse  power  and  were  capable  of 

3 s  Terrell  Co.  v.  Davis,  188  P.  676.  -to  Terrell  Co.  v.  Davis,  188  P.  676, 

77  Okl.  302.  77  Okl.  302. 

3  9  Terrell  Co.  v.  Davis,  188  P.  676, 
77  Okl.  302. 
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effecting  a  saving  of per  cent,  of  water,  but  you  shall  also 

find  that  said  work  was  not  completed  on  or  before  the day 

of  ,  and  that  the  plaintiffs  were  not  prevented  from  com- 
pleting the  same  on  or  before  said  day  by  circumstances  over  which 
they  had  no  control,  then  the  defendant  is  entitled  to  a  credit  of 
dollars  for  each  and  every  day  during  which  said  work  re- 
mained not  completed  after  the  said day  of .^* 


§   1302(2).     Texas 

Now,  as  to  the  claim  for  damages  in  defendant's  plea  in  reconven- 
tion for  the  rental  value  of  said  building,  you  are  instructed  as 
follows :  If  you  shall  believe  from  the  evidence  that  at  the  time 
the  said  plaintiff  assumed  to  carry  out  the  said  contract,  as  here- 
inbefore explained,  within  a  period  of  days  from  the  , 

the  defendant  agreed  with  the  said  plaintiff  to  waive  any  and 
all  claim  for  damages  that  he  might  have  had  against  the   said 

Iron    Works    for    its    failure    to    carry    out    and    complete 

said  contract,  then  you  are  instructed  that  the  defendant  cannot 
recover  anything  for  the  rental  value  of  said  building  by  reason 
of  the  fact  that  the  same  was  not  completed  within  the  time  pre- 
scribed in  said  contract,  and,  if  you  so  find  the  facts  to  be,  you 
will  find  against  the  defendant  on  his  plea  in  reconvention  for  the 
rental  value  of  said  building,  and  so  state  by  your  verdict  in  so 
manv  words;  on  the  other  hand,  if  you  shall  believe  from  the  evi- 
dence  that  at  the  time  said  plaintiff  assumed   to   carry   out   and 

perform  said  contract  within  said  days  the  said  defendant 

agreed  to  waive  said  claim  for  damages  in  the  event  only  that  the 
said  plaintiff'  should  carry  out  and  complete  said  contract  with- 
in    days   after  the   same   had   been   assumed   by   him,   then 

you  wnll  proceed  to  further  consider  whether  the  defendant  is  en- 
titled to  recover  anything  on  his  claim  for  the  rental  value  of  said 
building  under  the  following  instructions.     If  you  believe  from  the 

evidence  that  at  the  time  the  said Iron  Works  entered  into 

said  contract  of  it  had  knowledge  of  the  fact  that  one  H. 

had  entered  into  a  contract  with  the  said  defendant  for  the  erec- 
tion and  completion  of  his  said  building  by  the ,  then  you  are 

instructed  that  the  defendant  will  be  entitled  to  recover  the  rea- 
sonable rental  value  of  said  building  from  the  time  that  the ■ 

Iron  Works  should  have  performed  and  completed  its  said  con- 
tract with  the  defendant  up  to  the  time  that  the  said  building  was 
in  fact  turned  over  to  the  said  H.  for  completion  by  him,  but  you 
cannot  allow  the  defendant  any  amount  for  the  rental  value  of  said 
building  after  the  time  that  the  said  building  was  turned  o\'er  to 

41  Conner  v.  Mount  Vernon  Co.,  25  Aid.  55. 
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said  H,  for  completion  by  him.  But  in  this  connection  you  are 
further  instructed  that  if  there  were  any  delays  caused  to  the  said 
Iron  Works  on  account  of  wrong  measurements  for  ma- 
terial to  be  furnished  by  said  iron  works  or  on  account  of  delay  in 
procuring  extra  material  for  the  said  defendant  if  any,  or  on  ac- 
count of  any  delay  on  the  part  of  any  transportation  company,  if 
any,  in  delivering  the  material  to  be  used  on  said  contract,  then 
any  and  all  such  delays,  if  any,  cannot  be  chargeable  to  the  plaintiff 
herein  in  computing  the  time  for  the  rental  value  of  said  building, 

for  the  reason  that  neither  the Iron  Works  nor  the  plaintiff 

would  be  chargeable  with  such  delays,  if  any.*^ 

§  1303.    Measure  of  recovery  by  owner  on  account  of  defective  per- 
formance 
§  1303(1).    Arkansas 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  the  plan  and  specifications  for  the  wall  furnished  by  the  ar- 
chitect were  proper  and  sufficient,  and  that  it  gave  away  and  fell 
because  it  was  not  built  according  to  the  plan  and  specifications  so 
furnished,  or  because  the  plaintiffs  failed  to  use  ordinary  and  rea- 
sonable care  for  its  support  and  protection,  or  for  both  of  these 
reasons,  combined,  and  if  you  further  find  that  the  wall  again  fell 
because  of  or  for  the  reasons  above  enumerated,  then  defendants  are 
entitled  to  recover  the  reasonable  cost  of  repairing  or  replacing 
said  wall,  as  shown  by  the  evidence.*^ 

§   1303(2).     Illinois 

The  jury  are  instructed  that,  if  you  find  for  the  plaintiff,  the 
measure  of  his  damage  is  the  difference  between  the  value  of  the 
building  as  constructed  and  the  value  of  the  building  as  it  would 
have  been  constructed,  if  it  had  been  constructed  according  to  the 
plans  and  specifications,  except  in  so  far  as  any  of  the  provisions 
of  the  plans  and  specifications  may  have  been  waived  by  the  plain- 
tiff herein,  if  any  such  waiver  has  been  shown  by  the  evidence.** 

§  1303(3).    Texas 

You  are  instructed  that  if  you  believe  that  the  contract  sued  on 
has  not  been  complied  with  by  the  plaintiff,  in  substantial  accord- 
ance with  the  terms  of  the  same,  and  that  the  requirements  of  the 
same  have  not  been  substantially  kept  by  the  plaintiff,  then  you  will 
consider,  under  the  evidence,  what  damages,  if  any,  defendant  has 
suffered  by  reason  of  the  failure  of  plaintiff  to  comply  with  its 
said  contract;   and  in  considering  this  question  you  are  instructed 

*2  Feigelson   v.   Brown   (Civ.   App.)  44  McBride  v.  Seney,  192  111.  App. 

126  S.  W.  17.  18. 

43  Pine  Blufe  Hotel  Go.  v.  Monk  & 
Kitcbie,  1S3  S.  W.  7G1,  122  Ark.  308. 
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that,  if  plaintiff  failed  to  furnish  and  deliver  to  defendant  the  elec- 
tric light  plant  in  substantial  accordance  with  the  terms,  require- 
ments, and  conditions  of  its  said  contract,  and  to  comply  with  the 
terms  of  same,  and  that  this  was  without  any  fault  on  the  part 
of  defendant,  then  the  defendant  would  be  entitled  to  recover  as 
damages  from  plaintiff*  the  diff"erence,  if  any,  between  the  value 
of  the  electric  plant  contracted  to  be  completed,  if  the  same  had 
been  completed  in  all  respects  in  substantial  compliance  with  the 
terms  of  the  same,  and  the  amount  of  the  contract  price  therefor, 
as  agreed  on  and  fixed  by  said  contract;  and  if  you  find  that  said 
electric  light  plant  has  not  been  completed  in  accordance  with  the 
contract,  and  that  by  reason  thereof  defendant  is  entitled  to  re- 
cover damages,  then  the  form  of  your  verdict  will  be :  "We,  the 
jury,  find  that  the  plaintiff  is  not  entitled  to  recover  of  defendant 
on  the  contract,  and  we  find  damages  for  defendant  against  plain- 
tiff in  the  sum  of  dollars."  *^ 

C.       CoMPIiXSATlON  OF  CONTRACTOR 

§  1304.     In  general 

The   court  instructs  the  jury   that   the   plaintiffs   in  the  


count  of  the  petition  are  here  suing  the  defendant  for  an  amount, 
with  interest,  alleged  by  plaintiffs  to  be  due  them  by  defendant 

on  account  of  an  alleged  balance  of feet  of  average  overhaul 

(out  of  a  total  claimed  average  overhaul  of feet)  of 

cubic  yards  of  earth  at  of  a  cent  per  cubic  yard  for  each 

hundred  feet  of  such  overhaul,  arising  out  of  the  grading  of  de- 
fendant's property  by  plaintiffs;  and  the  court  instructs  you  that 
if  you  believe  from  the  evidence  that  in  hauling*  the  earth  here  in 
question  the  plaintiffs  did  the  work  under  the  supervision  and  sub- 
ject to  the  direction  and  control  and  to  the  satisfaction  of  defend- 
ant's engineer  in  charge  and  supervision  thereof,  and  that  the  said 
-engineer  knew  of  the  manner  in  which  and  the  routes  along  which 
plaintiffs  hauled  the  excavated  earth  in  question,  and  made  no  ob- 
jection thereto,  and  that  the  said  engineer  assisted  plaintiff's  in 
the  location  of  the  routes  along  which  said  earth  was  hauled,  then 
plaintiffs  were  entitled  to  receive  compensation  based  upon  the  said 
manner  and  routes  that  said  earth  was  so  moved,  and  you  will 

find  in  favor  of  the  plaintiffs  on  said count  for  the  amount, 

if  any,  remaining  due  them  for  the  reasonable  value  of  the  work 

45  A.    J.    Anderson   Electric    Co.    v.  not  been  completed  in  accordance  with 

Cleburne  "Water,  Ice  &  Lighting  Co.  the  contract  and  that  there  had  not 

(Civ.  App.)  44  S.  W.  929.    This  instruc"  been  a  delivery  and  acceptance  by  the 

tion  was  based  on  the  theory  of  the  defendant, 
defendant  owner  that  the  plant  had 
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done  as   shown  by  the  evidence,   and  including  the   said  average 

overhaul  in  excess  of  feet,  not  exceeding  however,  for  the 

said  average  overhaul  the  rate  of  of  a  cent  per  cubic  yard 

of  earth  hauled  for  every   100  feet  of  average  haul  in  excess  of 

feet,  together  with  interest  thereon  at  the  rate  of  

per  cent,  per  annum  from ,  the  date  of  filing  this  suit,  even 

though  the  jury  may  believe  from  the  evidence  that  plaintififs 
made  a  settlement  of  said  claim  with  the  defendant,  providing  the 
jury  further  find  from  the  evidence,  and  under  other  instructions 
given  you,  that  said  settlement  is  not  binding  on  plaintiffs.*^ 

You  are  instructed  that  with  reference  to  the  amount  of  earth 
hauled  under  the  contracts  mentioned  in  the  evidence,  there  is  no 

dispute  between  the  parties,  the  amount  of  same  being cubic 

yards.*' 

§  1305.     Construction  of  contract  as  to  compensation 

The  court  instructs  the  jury  that,  by  the  terms  of  the  written 
contract  sued  upon,  which  are  as  follows :  "If  the  coal  vein  should 
become  of  a  less  thickness  than  four  feet,  exclusive  of  slates  and 
coal  not  usually  mined  in  run  of  mine  coal  in  adjoining  collieries,. 

this    will   entitle   the    contractor   to   the   price   of    $ per    cubic 

yard   for  the  entire  section  of  the  tunnel   instead  of  the  price  of 

$ —  per  cubic  yard" — the  parties  had  reference  to  the  rectangle. 

as  shown  on  the  blue  print, feet  high,  above  subgrade,  which 

may  have  been  fixed  at  a  point  not  exceeding  two  feet  below  the 

bottom  of  the  coal  bed,  as  opened  at  each  portal ;    and  if 

the  jury  believe  from  the  evidence  that  the  said  coal  vein  became 
of  less  thickness  than  four  feet  in  said  rectangle,  then  the  plain- 

tift  is  entitled  to  the  price  of  $ per  cubic  yard  for  the  space 

in  which  it  was  less  than  four  feet  thick,  vmless  the  jury  believe 
that  the  parties  placed  a  different  construction  upon  said  contract, 
or  changed  said  contract  by  agreement.  And  the  court  further 
instructs  the  jury  that,  though  they  may  believe  from  the  evidence 
that,  when  it  became  apparent  that  the  coal  vein  disappeared  from 
said  rectangle  by  a  dip  or  deflection  in  the  vein,  that  the  plaintiff 
assented  to  a  change  in  the  mode  of  doing  the  work  contemplated, 
by  agreeing  to  excavate  the  coal  bed  in  its  entire  length,  to  the 
western  portal,  before  taking  down  the  top  of  the  tunnel,  and  that, 
when  said  agreement  was  made  for  the  change  in  the  mode  of  the 
work,  if  nothing  was^  said  in  reference  to  the  price  of  the  work  to 
be  done  (provided  they  believe  such  change  in  the  mode  of  doing 
the  work  did   not  necessarily  contemplate  a  change  in   the  price 


4c  Scott  V.  Parkview  Realty  &  Im-  47  Scott  v.  Parkvie\\_  Realty  &  I 

provement  Co.,  164  S.  W.  532,  255  Mo.      provement  Co.,  164  S.  W.  532,  255  iV 
76.  76. 


m- 
Mo. 
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also),  then  the  terms  mentioned  in  the  written  contract,  as  to  the 
I)rice,  would  prevail,  and  the  plaintiff  would  be  entitled  to  the  price 
of  $ per  cubic  yard  for  the  part  of  the  work  in  dispute,  un- 
less the  jury  believe  from  the  evidence  that  the  defendant  so  con- 
strued the  contract  at  the  time  the  change  in  the  mode  of  the 
work  was  agreed  upon,  and  while  the  work  was  being  performed, 
as  to  entitle  the  plaintiff  to  demand  and  receive  only  the  sum  of 

$ per  cubic  yard  for  said  work,  and  that  the  plaintiff,  with 

full  knowledge  of  the  defendant's  construction  of  the  said  con- 
tract, acquiesced  in  the  said  construction.** 

§  1306,     Agreement  that  compensation  shall  be  certain  percentage 
of  cost  of  labor  and  material 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  contract  between  the  plaintiff  and  the  defendant  for  the  com- 
pletion of  the  building  of  the  defendant  required  the  procurement  by 
plaintiff  of  both  materials  and  labor,  and-  that  said  material  and 
labor  were  to  be  furnished  at  the  cost  thereof,  and  that,  in  addi- 
tion to  said   cost  of  materials  and  labor,  the  plaintiff"  was  to  be 

allowed  in  addition  per  cent,  on  the  amount  of  said  cost 

to  remunerate  plaintiff'  for  his  services  in  superintending  and  man- 
aging said  work,  then  and  in  that  event  you  will  be  obliged  to 
compute  the  actual  cost  of  said  materials  and  work,  and  after  the 

amount  is  determined  you  will  add  thereto per  cent,  on  said 

cost  of  materials  and  labor,  and,  after  allowing  all  credits  to  which 
defendant    is    entitled,    render   your  verdict   accordingly.        If   the 

amount  of  estimated  cost  of  materials  and  labor  and  the  

per  cent,  exceeds  the  payments  made  by  defendant,  you  will  find 
a  verdict  for  plaintiff  for  said  excess.*^ 

The  jury  are  instructed  that  if,  however,  you  find  the  payments 
made  by  defendant  exceed  the  amount  of  said  costs  of  material 
and  labor  and  the  per  cent.,  then  you  will  find  for  the  de- 
fendant the  amount  so  overpaid.^** 

§  1307.     Agreement  that  price  shall  not  exceed  certain  sum 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  there  was  a  contract  made  between  the  plaintiff'  and  the  de- 
fendant for  the  plumbing  and  gas-fitting,  and  in  said  contract  the 
plaintiff  agreed  and  guarantied  that  the  cost  of  the  plumbing  and 

gas-fitting  of  the  building  should  not  exceed  the  sum  of  $ , 

'then  the  plaintiff  cannot  recover  for  said  work  and  material  more 

48  Norfolk   &   W.    R.    Co.    v.    Mills,  so  Maverick  v.  Maury,  15  S.  W.  6S6, 

22  S.  E.  556,  91  Va.  613.  79  Tex.  435. 

4  9  Maverick  v.  Maury,  15  S.  W.  GS6, 
79  Tex.  435. 
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than  the  $ .  If  you  believe  from  the  evidence  that  the  steam- 
heating  apparatus  was  put  up  by  contract,  and  that  the  contract 

price  was  $ ,  the  plaintiff  cannot  recover  for  that  work  a 

sum  in  excess  of  the  contract  price.'^^ 

§  1308.     Modification  of  contract 

The  court  instructs  the  jury  to  disregard  all  evidence  of  the  con- 
struction put  upon  this  contract  by  at  the  time  this  con- 
tract was  entered  into,  unless  the  jury  believe  that  the  said  con- 
struction was  communicated  by  said to  plaintiffs,  and  was 

acquiesced  in  by  them,  or  unless  the  said  plaintiffs  put  the  same 
construction  on  said  contract  at  said  time;  and,  though  they  may 
believe  from  the  evidence  that,  immediately  prior  to  and  about 
the  time  the  contract  was  written  and  signed  by  the  plaintiffs,  the 

probability  was  discussed  between  and  the  plaintiffs  as  to 

the  "petering  out"  of  the  coal  vein  in  the  mountain,  yet  such  dis- 
cussion cannot  be  considered  by  the  jury  as  sufficient  to  change, 
modify,  or  add  to  the  provisions  and  terms  of  said  written  con- 
tract, but  only  for  the  purpose  of  ascertaining  the  circumstance, 
connected  with  the  subject-matter  of  the  contract  at  the  time  it  was 
made,  and  the  object  and  purpose  of  the  parties  as  avowed  at  the 
time  they  entered  into  the  contract;  but  the  terms  of  said  con- 
tract are  to  be  construed  as  directed  by  the  court  in  instruction 
No.  .^2 

§  1309.     Waiver  of  rights  of  contractor 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  received  from  the  defendant  railroad  company 

compensation  for  the  materials  moved  from  the  tunnel  at  the  rate 

of  $ per  cubic  yard  for  that  portion  in  dispute,  and  that  he 

relied  on  his  ability  to  adjust  the  matter  satisfactorily  with  said 
company,  and  that,  under  all  the  circumstances,  he  had  the  right, 

reasonably,  to  so  rely,  from  his  conversation  with and  other 

officers  of  the  company,  then  the  acceptance  of  such  payment  at 

$ .  is  not  to  be  taken  as  a  waiver  of  his  rights  under  the 

contract,  or  as  acquiescing  in  the  construction  placed  upon  the 
contract  by  the  defendant.  The  jury  must  determine  from  all  the 
facts  and  circumstances  of  this  case  whether  the  plaintiff  has,  by 
his  conduct,  waived  any  of  his  rights  under  said  contract,  or  has 
acquiesced  in  the  construction  placed  on  the  contract  by  the  de- 
fendant.^* 

51  Maverick  v.  Maury,  15  S.  W.  686,  e 3  Norfolk  &  W.  R.  Co.  v.  Mills,  22 
79  Tex.  435.                                                   S.  E.  550,  91  Va.  613. 

52  Norfolk  &  W.  R.  Co.  v.  Mills,  22 
S.    E.    556,   91   Va.    613. 
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The  court  instructs  the  jury  that,  in  determining  the  question 
whether  or  not  the  plaintiff  acquiesced  in  the  construction  of  the 
contract  on  the  part  of  the  defendant  by  which  the  defendant  paid, 

and  the  plaintiff  received,  $ per  cubic  yard  for  the  material 

in  the  section  of  the  tunnel  in  dispute,  they  are  to  look  to  all  the 
•circumstances  of  the  case,  and  the  plaintiff  would  not  be  consid- 
ered as  acquiescing  in  the  defendant's  construction  of  the  contract 
unless  he  has  neglected  to  assert  his  own  construction  thereof  to 
the  defendant  or  its  agents  for  such  length  of  time  as  to  warrant 
the  defendant  in  fairly  believing  that  he  had  waived  or  abandoned 
his  right  to  demand  more  than  $ per  cubic  yard.^* 

§  1310.     Recovery  for  alterations  and  extras 

See,  also,  post,  §§  1312,  1318. 
§   1310(1).     Connecticut 

The  jury  are  instructed  that,  if  the  plaintiff  was  ordered  by  the 
defendant  to  do  the  work,  and,  judging  that  extras  were  included 
in  the  defendant's  orders,  notified  the  defendant  that  he  should  re- 
quire pay  for  extras,  and  the  defendant  made  no  reply  to  the  no- 
tice, but  continued  to  give  orders  including  extras,  the  natural 
consequences  of  defendant's  conduct  would  be  to  influence  the  plain- 
tiff to  expend  his  money  on  the  extra  labor,  which  he  might  not 
have  done,  had  the  defendant,  upon  notice,  refused  to  pay  for  ex- 
tra labor;  and  if  defendant's  conduct,  such  as  has  been  above 
supposed,  in  fact  did  induce  the  plaintiff  to  believe  it,  and  to  make 
expense  which  he  would  not  otherwise  have  done,  the  defendant  is 
chargeable  with  an  intent  to  induce  the  plaintiff  to  do  the  extra 
work,  and  ought  to  pay  for  it.^^ 

The  jury  are  instructed  that,  if  you  find  that  the  defendant  had 
previously  ordered  part  of  the  work  claimed  to  be  extra  done,  and 
pending  the  doing  of  the  work  ordered  received  plaintiff's  letter 
(Exhibit  C),  and  continued,  after  said  notice,  to  order  the  rest  of 
the  said  work  done,  and  that  this  work  was  needed  by  and  useful 
to  the  defendant,  and  the  plaintiff  was,  before  said  notice,  expend- 
ing money  in  doing  this  work,  and  continued,  after  said  notice,  so 
to  expend  money  therein,  in  the  belief  that  the  defendant  would 
pay  for  extra  w^ork,  and  the  defendant  was  taking  and  continued 
to  take  the  benefit  of  said  labor,  and  has  ever  since  held  and  en- 
joyed the  benefit,  it  was  the  duty  of  the  defendant,  on  receiving 
plaintiff's  notice  (Exhibit  C)  to  inform  him  whether  it  would  pay 
him  for  such  labor  as  he  had  furnished  or  should  furnish  upon  the 
order  of  their  engineer,  and  which  should  prove  to  be  extra,  or 

s4  Norfolk  &  W.  R.  Co.  v.  Mills,  22  55  McCafCrey  v.  Groton  &  S.  St.  Ry. 

S.  E.  556,  91  Va.  613.  Co.,  84  A.  284,  85  Coun.  584. 
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else,  if  defendant  kept  silent,  and  by  its  silence  led  tl:e  plaintiff  to 
believe  that  it  would  pay  for  extra  work,  and  so  induced  the  plain- 
tiff to  do  extra  work,  it  was  defendant's  duty  to  pay  for  such  work 
as  should  be  extra ;  and  the  plaintiff  had  a  right  to  expect  that 
defendant  would  pay  him  for  such  part  of  the  labor  furnished  by 

him  upon  the  order  of  as  should  prove  to  be  extra,  and  to^ 

recover  a  reasonable  price  for  the  same.^^ 

§   1310(2).    Maryland 

The  jury  are  instructed  that,  if  the  alterations  were  not  within 
the  scope  of  the  contract,  then  the  plaintiffs  were  entitled  to  re- 
cover a  fair  compensation  for  the  increased  cost  of  construction 
by  reason  of  the  alterations  thus  made,  and  in  estimating-  which 
the  jury  are  to  be  guided  by  the  prices  named  in  the  original  con- 
tract, so  far  as  they  are  applicable  to  the  labor  and  materials  fur- 
nished on  account  of  such  alterations.^"^ 

The  court  instructs  the  jury  that,  for  any  alterations  or  extras 
sued  for  and  claimed  in  this  case  that  the  jury  find  from  the  evi- 
dence were  made  or  furnished  with  the  knowledge  of  the  defend- 
ant, the  estimate  or  cost  for  which  the  defendant  knew,  the  plain- 
tiff is  entitled  to  recover  the  amount  of  said  cost  or  estimate ;  and 
for  any  of  the  alterations  or  extras  made  or  furnished  sued  for 
and  claimed  in  this  case  that  the  jury  find  from  the  evidence  were 
made  or  furnished  with  the  knowledge  of  the  defendant,  or  at  the 
request  of  his  wife,  if  the  jury  find  she  had  authority  to  order  the 
same,  that  the  defendant  did  not  know  the  estimated  cost  thereof, 
the  plaintiff  is  entitled  to  recover  the  reasonable  value  thereof ; 
and  for  any  of  the  alterations  or  extras  made  or  furnished  sued  for 
and  claimed  in  this  case  that  the  jury  find  from  the  evidence  were 
done  without  the  knowledge  of  the  defendant,  notwithstanding  the 
jury  find  they  were  ordered  by  the  architect,  the  plaintiff'  is  not 
entitled  to  recover  for.  The  jury  may  allow  in  their  discretion  in- 
terest at  per  cent,  upon  any  sum  they  may  find  to  be  due 

for  alterations  or  extras.^* 

§   1310(3).     Massachusetts 

You  are  instructed  that,  in  order  to  entitle  the  plaintiff'  to  re- 
cover for  the  stone  furnished,  you  must  be  satisfied  that  A.  had 
authority  from  W.  to  make  a  change  from  the  agreement  as  to 
■  the  stone,  and  that  if  A,  was  acting  for  both  defendants  in  rela- 
tion to  the  building  and  carrying  out  the  contract,  with  a  general 
authority  from  W.  to  make  such  changes  as  he  deemed  best,  and 

56  McCaffrey  v.  Groton  &  S.  St.  Ry.  ^'S  McEvoy  v.  Willard  E.  Hain  Co., 
Co..  84  A.  284.  8.5  Conn.  .584.                      98  A.  522,  129  Md.  93. 

57  Annapolis  &  B.   S.   L.   R.  Co.  v. 
Ross,  11  A.  820,  68  Md.  310. 
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he  made  the  change  as  to  the  stone,  W.  would  be  bound  thereby, 
or  if  W.,  having  knowledge  of  A.'s  acts,  subsequently  ratified  the 
same.''''' 

§   1310(4).    Virginia 

The  court  instructs  the  jury  that  if  the  plaintifif,  who,  as  sub- 
contractor, was  making  the  excavation,  in  prosecuting  the  work 
of  excavation,  struck  rock  which  required  blasting,  and  thereupon 
notified  the  supervising  architect  that  blasting  was  not  contem- 
plated in  the  contract  and  would  be  extra  work ;  and  if  the  archi- 
tect directed  him  to  proceed  with  the  work,  but  keep  a  separate 
account  of  the  cost  of  the  blasting,  and  that  he  w^ould  be  paid  there-  . 
for,  then,  under  the  contract,  this  decision  of  the  architect  was 
binding  upon  his  principal,  the  defendant,  and  the  jury  should  find 
for  the  plaintifif.*" 

§   1311.     Recovery  for  expense  caused  by  deviations  from  specifi- 
cations 

The  court  instructs  the  jury  that,  if  they  find  for  the  plaintififs, 
there  should  be  no  deduction  made  from  the  balance,  if  any,  due 
under  the  contract  price  for  deviations,  if  any,  from  the  provi- 
sions of  the  contract,  which  were  made  by  the  plaintififs  in  conse- 
quence of  directions  from  the  defendants  or  their  duly  authorized 
agents/'^ 

§  1312.     Conditions  precedent  to  recovery  for  extra  work 
§   1312(1).     Indiana 

The  jury  are  instructed  that  if  the  jury  should  find  from  the  evi- 
dence that  the  plaintiff  and  the  defendants  made  and  entered  into 
the  contract  which  is  filed  with  the  complaint  marked  Exhibit  C, 
and  you  should  further  find  that  the  provisions  of  such  contract 
marked  Exhibit  A,  and  the  specifications  marked  Exhibit  B,  were 

not  modified  or  changed  by  the  school  trustees  and  the  said , 

then  the  court  instructs  you  that,  in  order  for  the  plaintifif  to  re- 
cover anything  for  extra  work  or  extra  material,  he  must  show^  by  a 
preponderance  of  the  evidence  that  a  change  in  writing  was  ordered 
and  made  by  the  school  trustees  in  the  plans  and  specifications, 
which  required  extra  work  and  extra  materials;  and,  if  you  should 
find  that  said  school  trustees  did  not  order  or  make  in  writing  any 
change  in  such  specifications  requiring  extra  work  or  extra  ma- 
terials, there  can  be  no  recovery  in  this  action  for  any  claim  for 
extra  work  or  extra  materials,  and  as  to  any  claim  for  such  extra 

5  9  Cunningham    v.    Washburn,    119  ci  iron  Clad  Mfs-  Co.  v.  Thomas  B. 

Mass.  224.  Stanfleld  &  Son,  76  A.  854,  112  Md. 

"o  Rosenburg  v.   Turner,  9S    S.   E.  360. 
763,  124  Va.  769. 
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work  and  extra  materials,  except  on  the  score  of  crooked  walls,  you 
should  find  for  the  defendants.*''^ 

§   1312(2).    Virginia 

The  court  further  instructs  the  jury  that,  under  the  terms  of  the 
contract  sued  on  in  this  case,  the  line  of  road  or  the  gradients  could 
be  changed  in  any  manner  and  at  any  time  if  the  chief  engineer  of 
the  defendant  company  should  consider  such  change  necessary,, 
and  that,  in  case  of  any  such  change,  no  claijii  for  an  increase  in 
prices  of  excavating  or  embankment  on  the  part  of  the  plaintiff 
on  that  account  would  be  valid,  or  be  required  to  be  considered  by 
.  the  said  engineer,  unless  such  claim  or  claims  were  made  in  writing 
before  the  work  on  that  part  of  the  section  where  such  alteration 
was  made  was  commenced.  Where  this  provision  in  the  contract 
conflicts  with  the  special  provisions  in  relation  to  building  the  tun- 
nel, the  special  provisions  must  prevail.®^ 

§  1313.     Conditions  precedent  to  action  by  contractor  for  reserved 
percentage 

You  are  instructed  that,  if  the  jury  believe  that  the  estimates 
provided  for  in  the  contract  were  proper  and  show  the  correct 
amounts  due  the  plaintiffs,  then,  before  the  plaintiffs  could  institute 
suit  to  recover  the  reserved  percentage,  they  were  bound  to  tender 
to  the  defendant  the  release  stipulated  for  in  the  contract;  but,  if 
the  jury  believe  that  the  estimates  were  not  proper,  because  fraudu- 
lent, then  the  tender  of  such  release  was  not  necessary  in  order  to 
give  the  plaintiffs  the  right  to  sue.^* 

§  1314.  Effect  of  provision  making  third  person  arbiter  on  ques- 
tion of  performance 
You  are  further  instructed  that  the  contract  sued  on  provides 
that  the  electric  light  plant  in  question  should  be  subjected  to  an 
examination  by,  and  that  the  same  should  be  subject  to  the  ap- 
proval of,  the  electrician  of  the Survey  and  Rating  Bureau. 

If  the  plaintiff  made  an  effort  in  good  faith  to  get  the  electrician 
of  said  bureau  to  examine  said  plant,  then  this  clause  of  the  con- 
tract would  be  substantially  complied  with;  but  if  you  find,  from 
the  evidence,  that  the  plaintiff  did  not  in  good  faith  make  an  effort 
to  secure  said  examination  of  said  electric  light  plant  by  said  elec- 
trician aforesaid,  and  if  you  find  that  same  was  not  examined  by 

said  electrician  of  the Survey  and  Rating  Bureau,  then  you 

are  instructed  that  this  would  constitute  a  complete  defense  to  the 

G2  Brown  v.  Langner,  58  N.  E.  743,  C4  Norfolk  &  W.  R.  Co.  v.  Mills,  22 

25  Ind.  App.  538.  S.  E.  550,  91  Va.  613. 

63  Norfolk  &  W.  R.  Co.  v.  Mills,  22 
S.  E.  556,  91  Va.  613. 
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action  of  the  plaintiff  on  the  contract;  and  if  you  so  find  you  will 
return  a  verdict,  as  against  plaintiff,  as  to  any  recovery  on  the  con- 
tract sued  on.*° 

§  1315.     Estimates  of  engineer  as  condition  precedent  to  recovery 
by  contractor 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
engineer,  or  his  assistant,  only  made  approximate  estimates  of  the 
work,  as  stated  in  the  petition,  such  estimates  would  not  limit  the 
recovery  of  the  plaintiffs  to  the  amount  of  work  so  approximately 
estimated ;  but  if  you  find  the  plaintiffs,  not  being  in  fault  them- 
selves, were  prevented  from  performing  the  work  by  the  default  of 
the  defendant  not  paying  for  the  work,  which  was  in  consequence 
suspended  or  abandoned,  and  that  no  final  or  full  estimate  was 
made  of  all  the  work  done,  then  and  in  that  case  the  plaintiffs  can 
recover  for  the  whole  amount  of  work  done  by  them,  whether  esti- 
mated or  not.®* 

§  1316.     Deductions  for  defects 
§   1316(1).     Arkansas 

You  are  instructed  that,  if  you  find  that  the  contract  as  signed 
called  for  metal  cornice,  and  you  so  find  from  the  evidence,  you 
will  find  in  favor  of  defendant  for  its  necessary  and  reasonable 
expense  in  building  the  new  cornice,  provided  that  you  find  that  the 
cornice  was  ordered  taken  out  by  the  architect  for  not  coming  up 
to  contract  and  specifications."' 

§   1316(2).    Illinois 

The  jury  are  instructed  that,  under  the  written  contract  in  evi- 
dence, the  defendant  was  entitled  to  have  erected  such  a  dock  as 
was  called  for  by  the  terms  of  the  contract,  and  even  though  the 
jury  may  believe  that  there  has  been  a  substantial  performance 
of  the  terms  of  the  contract  by  the  plaintiffs,  yet,  nevertheless,  if 
the  jury  believe  that  the  terms  have  not  been  fully  complied  with, 
the  jury  should  allow  to  the  defendant  such  sum  or  sums  as  from 
the  evidence  they  may  believe  are  reasonable  and  proper  to  en- 
able the  defendant  to  complete  the  dock  in  the  manner  stipulated 
for  in  the  contract.®* 

§   1316(3).     Maryland 

The  court  instructs  the  jury  that  if  the  jury  find  from  the  evi- 
dence that  the  plaintiff  constructed  the  dwelling  of  the  defendant 
in  substantial  accordance  with  the  terms  of  the  contract  of y 

65  A.    J.   Anderson   Electric    Co.    v.  e^  Hatfield   Special   School  Dist.  v. 

Cleburne  Water,   Ice  &  Lighting  Co.  Knight,  164  S.  W.  1137,  112  Ark.  8.3. 

(Tex.  Civ.  App.)  44  S.  W.  929.  «s  Keeler  v.  Herr,  41  N.  E.  750,  157 

6G  Bean  v.  Miller,  69  Mo.  3S4.  111.  57. 
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offered  in  evidence,  and  that  said  dwelling  has  been  occupied  and 

used  by  defendant  since ,  and  was  reasonably  satisfactory  and 

acceptable  to  the  defendant,  then  the  plaintiff  is  entitled  to  recover 
the  unpaid  balance  of  the  contract  price,  less  such  sum  as  the  jury 
find  should  be  deducted  therefrom  on  account  of  such  defects  as 
may  be  found  by  the  jury  in  said  dwelling  caused  by  the  lack  of 
workmanship  on  the  part  of  the  plaintiff,  or  by  the  use  of  mate- 
rials other  and  inferior  to  those  specified  in  the  contract,  or  by  any 
omissions  in  work  or  materials,  or  by  any  deviations  from  the  plans 
and  specifications  not  acquiesced  in  by  the  defendant,  and  shown  to 
have  made  said  building  less  valuable  to  the  defendant,  together 

with  interest  at  per  cent,  in  the  discretion  of  the  jury  on 

such  sum  as  the  jury  shall  thus  find  to  be  due.*"* 

§  1317.     Conclusiveness  of  decision  of  engineer  or  architect 

The  court  further  instructs  the  jury  that,  under  the  terms  of  the 
contract  sued  on  in  this  case,  the  monthly  estimates,  in  order  to 
be  valid,  must  be  accompanied  by  the  certificates  of  the  chief  engi- 
neer of  the  Railroad   Company  approving  the  same,  and 

declaring  that  the  work  done  and  materials  furnished  as  therein 
stated  are  according  to  the  contract,  and  that  the  charges  for  the 
same  are  according  to  the  contract;  and,  without  such  certificate, 
no  payment  could  be  demanded  by  the  plaintiffs,  and  in  all  ques- 
tions connected  with  such  estimates,  and  the  amounts  payable 
thereby  and  thereunder,  the  decision  of  the  said  engineer  is  final 
and  conclusive  on  both  parties.  And  the  court  further  instructs 
the  jury  that,  if  they  believe  from  the  evidence  that  the  prices  fixed 
for  the  excavation  mentioned  in  the  plaintiffs'  declaration  were 
fixed  in  the  monthly  estimates  provided  for  in  said  contract,  and 
that  said  estimates  were  afterwards  approved  by  the  said  engineer, 
and  his  certificates  appended  thereto,  as  provided  in  said  contract, 
then  the  prices  so  fixed  for  all  the  work  included  in  said  estimates 
must  be  considered  by  the  jury  as  the  correct  prices,  unless  the  jury 
further  believe  from  the  evidence  that,  in  approving  said  estimates 
and  in  m.aking  his  decision  in  reference  thereto,  and  in  giving  the 
certificate  approving  the  same,  the  said  engineer  was  guilty  of  in- 
tentional fraud,  or  of  such  gross  mistake  as  to  necessarily  imply 
bad  faith  on  his  part.'" 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  there  was  no  change  in  the  contract  sued  on,  or  no  construc- 
tion of  it  by  the  parties  dift'erent  from  the  construction  given  by  the 
court;   and  if  the  jury  further  believe  that  the  coal  bed  became  of 

GO  McEvov  V.  Willard  E.  Harn  Co.,  ^o  Norfolk  &  W.  R.  Co.  v.  Mills,  22 

98  A.  522,  129  Md.  93.  S.  E.  556,  91  Va.  613. 
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less  thickness  than  feet,  exchisive  of  the  slates  and  coal  not 

usually  mined  in  run  of  mine  coal  in  adjoining  collieries,  in   the 

rectangle  feet  wide  and feet  high,  and  described  in 

the  written  contract,  for  the  space  of  lineal  feet,  which  is 

equal  to  cubic  yards ;    and  if  the  jury  further  believe  that 

the  engineer  of  the  Railroad  Company  in  his  estimates   for 

said  work  allowed  the  said  plaintiff  $ per  cubic  yard — then 

these  estimates  are  not  in  accordance  with  the  terms  of  the  contract 
sued  on,  but  in  making  the  said  estimates  the  engineer  committed  a 
mistake  so  gross  as  to  amount  to  a  fraud  upon  the  plaintiff,  and  nei- 
ther the  said  monthly  or  final  estimates  are  binding  or  conclusive 

upon  the  said  plaintiff,  but  he  is  entitled  to  $ per  cubic  yard 

for  the  aforesaid cubic  yards,  subject  to  any  proper  credits."^ 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  there  was  no  change  in  the  contract  sued  on,  and  no  construc- 
tion of  it  by  the  parties  dift'erent  from  that  placed  upon  it  by  the 
court;   and  if  the  jury  further  believe  that  the  coal  bed  became  of 

a  less  thickness  than  feet  exclusive  of  the  slates  and  coal  not 

usually  mined  in  run  of  mine  coal  in  adjoining  collieries,  in  the 

rectangle  feet  wide  and  feet  high,  described  in  the 

written  contract,  for  the  space  of lineal  feet,  which  is  equal 

to  cubic  yards;    and   if  the   jury  further  believe   that  the 

engineer  of  the  Railroad  Company  knew  the  said  coal  vein 

became  of  less  thickness  than feet,  as  aforesaid,  in  the  rectangle 

aforesaid,  at  the  time  of  his  making  the  monthly  and  final  esti- 
mates, and  the  said  engineer  allowed  the  said  plaintiff'  $ per 

cubic  yard  for  said  material  in  said  estimates,  instead  of  $ 

per  cubic  yard — then  these  estimates  are  not  in  accordance  with  the 
terms  of  contract  sued  on,  and  this  conduct  on  the  part  of  the  en- 
gineer is  a  fraud  upon  the  rights  of  said  plaintiff,  and  neither  the 
said  monthly  or  final  estimates  are  binding  and  conclusive  upon  the 

said  plaintiff,  but  he  is  entitled  to  recover  $ per  cubic  yard 

for  the  aforesaid  cubic  yards,  subject  to  any  proper  cred- 
its." 

§  1318.     Same — Right  of  recovery  for  work  as  extra  work 

The  court  instructs  the  jur}'  that  if  the  architect  informed  the  plain- 
tiff that  the  blasting  was  covered  by  the  contract  and  was  not  extra 
work,  but  directed  him  to  proceed  with  the  work,  keeping  a  sepa- 
rate account  of  the  cost  of  the  blasting,  and  he  would  take  the  mat- 
ter up  with  the  defendant,  and  he  did  take  it  up  with  the  defendant 

71  Norfolk  &  W.  R.  Co.  v.  Mills,  22  72  Norfolk  &  W.  R.  Co.  v.  Mills,  22 

S.  E.  556,  91  Va.  613.  S.  E.  556,  91  Va.  613. 
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and  the  defendant  refused  to  pay  for  the  same  as  extra  work,  then 
the  plaintiff  is  not  entitled  to  recover.'^ 

§  1319.     Same — Forfeiture  for  delays  caused  by  architect 

You  are  instructed  that,  under  the  law  and  evidence  in  this  case, 
it  was  the  duty  of  the  architect,  A.,  to  supervise  the  work  done  by 
plaintiff,  and  to  see  that  same  was  done  in  accordance  with  the  con- 
tract, plans,  and  specifications,  and  the  said  A.  by  the  terms  of  the 
agreement  between  plaintiff  and  defendant,  had  the  exclusive  right 
to  pass  upon  said  work,  and  the  plaintiff  (in  the  absence  of  fraud  on 
the  architect's  part)  cannot  defeat  the  payment  of  the  forfeit  of 
$ per  day  for  delays,  if  any,  which  were  caused  by  said  archi- 
tect in  supervising  said  work.'* 

§  1320.     Burden  of  proof 

You  are  instructed  that  the  burden  of  proof  is  on  the  plaintiff  to 
show  that  the  specifications  were  changed,  after  the  execution  of 
the  contract,  so  as  to  eliminate  the  wooden  cornice,  and,  unless  he 
has  done  this  by  a  preponderance  of  the  evidence,  you  will  find  for 
the  defendant  on  that  issue.''^ 

D.    lyiABiLiTY  ON  Bond  of  Contractor 

§  1321.     In  general 

The  court  instructs  the  jury  that,  if  they  shall  find  from  the  evi- 
dence  that   L.   entered   upon   the   performance  of  his   contract  of 

,  with  the  plaintiff,  read  in  evidence,  on  or  about  the 

day  of ,  and  after  working  thereon  until ,  then  volun- 
tarily quit  and  abandoned  the  same,  without  default  on  the  part 
of  the  plaintiff,  leaving  a  large  part  of  his  work  undone  and  unfin- 
ished, and  that  upon  his  said  voluntary  abandonment  of  his  said 
work  the  plaintiff  notified  the  defendant  thereof  in  writing,  and  that 
said  notice  was  duly  received  by  the  defendant;  and  if  the  jury 
shall  further  find  that  upon  the  receipt  of  said  notice  the  defendant, 
in  the  exercise  of  the  right  reserved  by  it  in  the  bond  sued  on,  as- 
sumed the  said  contract  and  employed to  complete  the  said 

contract  of  said  L.  for  it  in  his  place  and  stead;  and  if  the  jury 
shall  further  find  that  the  work  undertaken  to  be  done  by  said  L. 
under  said  contract  was  not  done  by  him  whilst  he  was  engaged 

thereon,  or  by  said acting  on  behalf  of  the  defendant,  in  the 

mode,  within  the  time,  and  with  the  materials  and  workmanship, 
prescribed  in  said  contract  of ,  but  that,  on  the  contrary,  bad 

73Rosenburg   v.    Turner,    98    S.    E.  75  Hatfield   Special  School  Dist.   v. 

763.  124  Va.  769.  Knight,  16i  S.  W.  1137,  112  Ark.  83. 
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materials  were  used  or  bad  workmanship  put  on  the  first  and  second 
floors  of  the  building  in  question,  or  upon  the  back  stairway,  or 
into  the  roof  of  said  building;  and  if  the  jury  shall  further  find 
that,  in  consequence  of  the  use  of  said  bad  materials  or  bad  work- 
manship on  the  first  and  second  floors  of  said  building,  three  of  the 
reinforced  concrete  beams  under  the  first  floor,  and  eight  of  the  re- 
inforced concrete  beams  under  the  second  floor  of  said  building, 
cracked  and  sheared  in ,  and  that  for  the  purpose  of  strength- 
ening said  cracked  and  sheared  beams  the  plaintiflf  was  put  to 
expense,  or  that  in  consequence  of  said  bad  materials  or  bad  work- 
manship on  the  back  stairway  the  plaintiff  was  put  to  expense  in 
the  strengthening  and  repairing  thereof,  or  that  in  consequence  of 
said  bad  materials  or  bad  workmanship  used  in  the  roof  the  same 
collapsed  on  ,  and  the  plaintiff  was  put  to  expense  in  tem- 
porarily covering  or  protecting  said  collapsed  roof,  and  in  replac- 
ing and  permanently  restoring  the  same,  and  in  rebuilding  the 
parapet  wall  thereof,  and  was  also  delayed  in  obtaining  full  posses- 
sion of  his  said  building — then  the  plaintiff  is  entitled  to  recover 
upon  the  bond  sued  on  such  sum  as  the  jury  shall  find  from  the 
evidence  to  be  reasonably  necessary  to  be  expended  by  him  in 
strengthening  said  first  and  second  floors,  and  in  repairing  and 
strengthening  said  back  stairway,  and  in  temporarily  covering  and 
protecting  said  collapsed  roof,  and  in  replacing  and  permanently 
restoring  the  roof  on  said  building,  and  rebuilding  the  parapet  wall 
thereof,  so  as  to  make  said  first  and  second  floors,  said  back  stair- 
way, and  said  roof  as  strong  and  serviceable  as  they  would  have 
been  if  the  good  material  or  good  workmanship,  or  both  good  ma- 
terials and  good  workmanship,  prescribed  by  said  contract  of 
,  had  been  used  in  and  about  the  construction  of  said  rein- 
forced concrete  work.  The  court  further  instructs  the  jury  that  the 
plaintiff  is  also  entitled  to  recover  such  sum  as  the  jury  shall  find 
from  the  evidence  to  be  reasonably  necessary  to  be  expended  to 
make  the  first  and  second  floors  as  completely  fireproof  as  they 
would  have  been  if  the  three  beams  under  the  first  floor  and  the 
eight  beams  under  the  second  floor  had  been  properly  construct- 
ed with  good  materials  and  workmanship."''® 

§  1322.     Extent  of  obligations  of  contractor — "More  or  less" 

The  court  instructs  the  jury  that  in  this  case  it  appears  from  the 
evidence  that  defendant  contracted  to  construct  for  the  plaintiff 

school  district  a  tunnel  approximately feet  in  length,  more 

or  less.  It  further  appears  that  this  tunnel  when  fully  completed 
was  somewhat  longer  than  feet,  the  evidence  on  the  part 

7  6  United   Surety   Co.   v.    Summers,     72  A.  775,  110  Md.  95. 
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of  the  plaintiff  showing  it  to  be  feet  long,  and  the  evidence 

on  the  part  of  defendants  showing  it  to  be  feet  in  length. 

In  this  connection  I  charge  you  that  it  was  the  distinct  understand- 
ing of  the  parties,  by  the  use  of  the  words  "more  or  less"  in  the  con- 
tract, that  the  agreement  in  regard  to  the  length  of  the  tunnel  in 
question  should  not  fix  the  precise  number  of  feet  the  tunnel  should 
be  constructed,  and  that  the  intent  was  that  some  deviation  from 

a  length  of feet  should  be  allowed.    The  actual  length  of  this 

tunnel,  according  to  the  evidence  of  either  plaintiff  or  that  of  the 
defendants,  is  well  within  the  limits  to  which  such  deviation  might 
properly  extend.''' 

I  charge  you  that  under  the  terms  of  that  contract  the  defend- 
ant was  obliged  to  build  a  tunnel  through  the  hill  north  of  

feet  by  feet  in  size,  for  the  distance  of  feet. 


more  or  less,  and  that  the  words  "more  or  less,"  as  used  in  this 
contract,  mean  the  number  of  linear  feet  of  tunnel  that  the  plaintiff 
might  require  for  its  necessities  as  an  outlet  for  its  sewer  system, 

and  that  the  difference  between  feet  and  feet,  the 

distance  that  the  tunnel  actually  was  constructed,  was  a  reason- 
able distance  for  the  plaintiff  to  extend  its  work  over  feet, 

and  that  the  extension  of  the  tunnel  that  distance  by  the  plaintiff 
was  not  sufficient  to  constitute  a  breach  of  the  contract  on  the  part 
of  the  plaintiff,  and  that  such  extension  alone  on  the  part  of  the 
plaintiff  would  furnish  no  excuse  or  justification  for  the  defendant 
quitting  his  work  or  abandoning  his  contract.'^ 

§  1323.     Effect  of  changes  in  principal  contract 

I  charge  you  that  any  change  in  the  contract  of  plaintiff  school 
district  with  defendant  for  the  building  of  the  tunnel,  made  after 
the  execution  thereof  and  by  mutual  consent,  and  any  such  change 
in  the  plans,  specifications,  terms,  or  conditions  for  performing  any 
work  under  such  contract,  which  did  not  increase  the  amount  to  be 

paid  said  defendant  more  than per  cent,  of  the  penalty  of  the 

bond  furnished,  would  not  vitiate  said  contract  or  release  the  sure- 
ty upon  said  bond.'^ 

I  charge  you  that,  if  you  find  the  course  of  such  tunnel  was 
changed,  after  the  execution  of  the  contract  and  bond  in  evidence 
in  this  case,  with  the  consent  of  the  defendant,  and  such  change 

did  not  increase  the  amount  to  be  paid  defendant  more  than 

per  cent,  of  the  amount  of  the  penalty  of  the  bond  given,  then  both 

7  7  Township  School  Dist.  of  Wake-      field  Tp.  v.  MacRae,  165  N.  W.  618, 
field  Tp.  V    MacRae,  165  N.  W.  618,      198  Mich.  693. 
198  Mich.  69.3.  7  9  Town.ship  School  Dist.  of  Wake- 

7  8  Township  School  Dist.  of  Wake-      field  Tp.  v.  MacRae,  165  N.  W.  618, 

198  Mich.  693. 
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the  defendants  are  liable  to  the  plaintiff  for  all  damages  arising 
from  the  failure  of  defendant  to  complete  his  said  contract.*® 

§   1324.     Recovery  by  contractor  on  subcontractor's  bond 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintifif  is  a  corporation,  and  that  the  plaintiff  and 

the  defendant  the Company  entered  in  to  the  contract,  dated 

the  day  of  ,  offered  in  evidence,  relating  to  concrete 

work  at  the Building,  and  that  said  company  commenced  the 

said   work   comprehended   under   said   contract,   and   continued   to 

prosecute  the  same  until  the day  of ,  and  that  on  said 

date  the  said  defendant  the Company  abandoned  said  work 

without  first  completing  the  same,  and  shall  further  find  that  the 
plaintiff  took  charge  of  the  said  unfinished  work  and  completed  the 
same,  and  if  they  shall  further  find  that  the  plaintiff  had  up  to  the 
time  of  said  abandonment  of  the  work  fully  performed  its  part  of 
said  contract,  and  if  they  shall  further  find  that  said Com- 
pany and  the  defendant  the  Indemnity  Company  executed 

and  delivered  to  the  plaintiff  the  bond  sued  on  in  this  case  and  of- 
fered in  evidence,  then,  unless  the  jury  further  find  that  the  de- 
fendant the  Indemnity  Company  has  shown  by  a  prepon- 
derance of  the  evidence  in  this  case  that  the  bond  sued  on  was  ob- 
tained from  it  by  the  fraud  or  misrepresentations  of  the  plaintiff", 
the  verdict  of  the  jury  upon  the  whole  case  must  be  for  the  plain- 
tiff." 

80  Township  School  Dist.  of  Wake-  si  ^tna  Indemnity  Co.  of  Hartford 

field  Tp.  V.  MacRae,  165  N.  W.  61S,  Conn.,  v.  George  A.  Fuller  Co.,  73  A. 
198  Mich.   693.  738,  111   Md.  321. 
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CHAPTER  LXXXI 
BUILDING  AND  LOAN  ASSOCIATIONS 

§  1325.     Authority  of  agent  to  bind  association. 

1326.  Action  to  recover  upon  stock  as  fully  matured. 

1327.  Waiver  by  stockholder  of  rights  arising  cut  of  contract  as  to  stock. 

§  1325.     Authority  of  agent  to  bind  association 

The  jury  are  instructed  that  if  you  believe  from  the  evidence  that 
R.  had  no  authority  to  make  a  loan  of  money,  and  further  believe 
from  the  evidence  that  the  plaintiff  had  no  notice  of  any  statements 
or  promises  by  R.  to  the  defendants,  if  he  made  any,  that  he  was 
lending  them  money  under  the  guise  of  a  building  contract,  then 
you  will  find  for  the  plaintiff.^ 

§  1326.     Action  to  recover  upon  stock  as  fully  matured 

The  jury  are  instructed  that  if  the  plaintiff  has  established  his 
contract,  and  it  does  not  appear  to  be  an  unreasonable  or  immoral 
contract,  in  which  case  the  court  would  not  allow  him  to  set  it  up, 
he  is  entitled  to  recover  on  it,  unless  the  defendant  has  shown  some- 
thing that  would  defeat  it ;  and  it  only  remains  for  you  to  deter- 
mine whether  or  not  he  has  established  his  contract.  He  is  bound 
to  prove  it  by  the  preponderance  of  the  evidence,  and,  if  he  has  so 
established  it,  then  it  remains  for  you  to  determine  what  your  ver- 
dict will  be  in  his  favor,  unless  the  defendant  may  have  shown 
some  matter  which  goes  to  defeat  his  right.  The  plaintiff  is  suing 
on  a  specific,  definite  claim,  which  must  be  the  amount  which  he 
claims,  or  nothing  at  all.  He  claims  that  his  stock  is  paid-up  stock; 
that  he  is  not  suing  to  recover  from  the  defendant  an  amount  due 
on  stock  which  was  not  paid  up.  This  is  not  his  contention.  But 
he  claims  that  his  stock  was  fully  matured,  or  paid  up,  and  that 
he  is  entitled,  on  the  terms  of  the  contract,  to  have  the  full  amount 
due  on  his  contract,  less,  of  course,  the  offset  of  the  loan  which  you 
have  heard  mentioned.  Now,  if  he  was  suing  the  defendant  for 
the  withdrawal  value  of  the  shares  of  stock  which  had  not  been 
already  paid  up,  the  defendant  would  probably  not  come  and  oft'er 
to  allow  him  to  have  judgment  for  whatever  you  might  conclude 
was  due  on  that  unmatured  stock,  but  would  take  the  position,  as 
it  would  have  the  right  to  do,  that  he  could  not  recover  until  he  had 
fully  complied  with  the  terms  of  the  contract.  But  he  is  suing  on 
what  he  claims  to  be  fully  paid  up  or  matured  stock,  and  therefore 
if  he  establishes  that  contention  he  is  entitled  to  recover  the  full 
amount  of  his  paid-up  stock.    So  your  verdict  must  be  in  favor  of 

1  Texas  Building  &  Loan  Ass'n  v.  Norwood  (Tex,  Civ.  App.)  46  S.  W.  404. 
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the  plaintiff  for  the  full  amount  he  claims,  or  else  in  favor  of  the 
defendant.  There  is  no  ground  for  you  to  give  a  compromise  ver- 
dict, to  give  him  a  few  hundred,  or  a  greater  number  of,  dollars, 
but  you  must  either  give  the  plaintiff  the  full  amount  he  claims,  or 
give  a  verdict  in  favor  of  the  defendant.  So  gentlemen,  if  you  con- 
clude the  plaintiff  is  entitled  to  recover,  your  verdict  will  be  in  favor 

of  the  plaintiff  in  the  sum  of  $ ,  together  with  interest  at 

per  cent,  from  .     That  is  what  he  claims.     If  you  conclude 

that  he  is  not  entitled  to  recover  that  amount,  then  your  verdict 
will  be  in  favor  of  the  defendant.^ 

§  1327.      Waiver  by  stockholder  of  rights  arising  out  of  contract  as 
to  stock 

The  jury  are  instructed  that  the  remaining  defense  which  the  de- 
fendant set  up  is  that  the  plaintiff,  although  it  admits  that  the  plain- 
tiff entered  into  the  original  contract  with  the  defendant,  waived 
the  provisions  of  that  contract — cast  them  aside — when  he  entered 
into  a  subsequent  contract  by  which  he  made  a  loan  with  the  asso- 
ciation. So  that,  by  the  defendant's  contention,  if  you  should  con- 
clude that  the  plaintiff  did  have  a  definite  contract  with  the  defend- 
ant, by  which,  after  the  plaintiff  had  made  payments,  he 

would  be  entitled  to  receive  $ ,  still  if  you  should  also  conclude 

that  he  entered  into  the  loan  contract,  the  contention  of  the  defend- 
ant is  that  by  entering  into  the  loan  contract  he  waived  his  rights 
under  the  original  contract,  and  became  bound  by  whatever  changes 
had  been  made  in  the  by-laws  of  the  association  subsequent  to  the 
making  of  the  original  contract,  and  up  to  the  time  of  the  making 
of  this  loan  contract.  A  person  may  waive  a  right  which  he  has — 
especially  a  right  arising  out  of  contract.  A  man  may  have  any 
one  of  you  under  contract  to  do  some  particular  thing — to  build  a 
bridge  or  a  house  by  a  certain  day.  He  may  have  you  bound  by  a 
penalty  to  do  the  thing  by  a  particular  day.  Yet  he  may  although 
you  fail  to  do  the  thing,  waive  his  rights  under  the  contract,  and 
make  some  other  contract  with  you.  And  so,  in  this  case,  the  plain- 
tiff, even  though  he  had  the  defendant  bound  by  this  original  con- 
tract which  he  alleges,  had  the  power  and  right,  if  he  chose,  to 
waive  the  benefits  accruing  to  him  or  the  rights  growing  in  his 
favor  out  of  the  original  contract,  and  so  release  the  defendant  from 
the  performance  of  it.  Now,  where  a  defendant  comes  into  court 
relying  on  such  a  defense  as  that,  it  is  bound  to  establish  the  facts 
necessary  to  show  the  truth  of  the  defense ;  and  it  is  bound  to  prove 
by  the  preponderance  of  the  evidence  that  the  plaintiff  did  cast  aside 

2  Williamson  v.  Eastern  Building  &    Loan  Ass'n  of  Syracuse,  N.  Y.,  38  S. 
E.  616,  62  S.  C.  390. 
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his  rights  and  benefits  which  had  accrued  to  him  already  under  the 
contract,  or,  in  other  words,  waive  them,  and  thereby  release  the 
defendant  from  its  performance.  Now,  in  this  case,  if  the  defend- 
ant has  offered  evidence,  satisfactory  to  your  mind,  of  a  waiver,  has 
shown  that  the  plaintiff  did  waive  his  original  contract,  it  consti- 
tutes a  good  defense  to  the  plaintiff's  recovery  in  this  case.  But  it 
is  incumbent  on  the  defendant  to  show  that.  The  plaintiff'  is  not 
bound  to  show  anything  with  reference  to  that  matter,  unless  in 
reply  to  anything  which  the  defendant  may  show  as  going  to  estab- 
lish the  waiver.  I  charge  you  that,  where  a  man  has  a  valid  claim 
against  another,  he  may  afterwards  pledge  that  claim  to  the  other 
party  in  any  transaction,  any  subsequent  transaction,  and  yet  by 
that  act  of  pledging  not  waive  any  right  which  he  may  have  had 
under  the  original  transaction.  The  mere  act  of  pledging  the 
shares  of  stock  does  not  amount  to  a  waiver  of  any  right  which  the 
plaintiff"  had  under  the  original  contract.^ 

3  Williamson  v.  Eastern  Building  &    Loan  Ass'n  of  Syracuse,  N.  Y.,  38  S. 
E.  616,  62  S.  C.  300. 
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CHAPTER  LXXXII 

BURGLARY 

A.  Elements  of  Offense 
§  1328.     In  general. 

132S(1).  Missouri. 
1328(2).  Nebraska. 
1328(3).  Texas. 

1329.  Necessity  of  a  breaking. 

1330.  Snfficiencv  of  breaking. 

13.30(1)."^  Kentucky. 
1330(2).  Michigan. 
1330(3).  Missouri. 
13.30(4).  Oregon. 

1331.  Same — Breaking  and  entering  railroad  car. 

1332.  Consent  of  owner  or  occupant  to  entry, 

13.32(1).  Mississippi. 
13.32(2).  North  Dakota. 
1332(3).  Texas. 
1332(4).  Washington. 

1333.  Sufficiencj-  of  entry 

1333(1).  Oregon. 
1333(2).  Texas. 

1334.  Time  of  breaking  and  entering. 

1334(1).  Califoniia. 
1334(2).  Texas. 

1335.  Character  of  premises — What  is  house. 

1336.  Same — What  constitutes  room. 

1337.  Breaking  and  entering  chicken  house. 

1337(1).  Kansas. 
1337(2).  Missouri. 

1338.  Necessity  that  railroad  car  should  contain  valuable  goods  and  chat- 

tels. 

1339.  Felonious  intent. 

1339(1).  Missouri. 
13.39(2).  Texas. 

1340.  Same — Prosecution  for  breaking  and  entering  raiLoad  car. 

1340(1).  Delaware. 
1.840(2).  Illinois. 
1340(3).  North  Dakota. 

1341.  Necessity  of  felonious  intent  at  time  of  entering. 

1342.  Necessity  that  property  be  taken. 

1343.  Principals  and  accessories — Aiding  and  abetting. 

1343(1).  Delaware. 
1343(2).  Iowa. 
1343(3).  Kansas. 
1343(4).  Massachusetts. 
1343(5).  Nebraska. 
1343(6).  Oregon. 
1343(7).  Texas. 

1344.  Burglary  with  intent  to  rape. 

1345.  Attempt  to  commit  burglary. 

B.  Pleading  and  Proof 

1346.  Correspondence  with  allegations  of  indictment  of  proof  of  ownership 

of  premises  burglarized. 
1346(1).  Texas. 
1346(2).  West  Virginia. 
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§  1347.     Ownership  of  goods  in  railroad  car  cliarged  to  have  been  burglarized. 

1348.  Included  offenses. 

1349.  Same — Conviction  of  larcency, 

1349(1).  Iowa. 
1349(2).  Missouri. 
1349(3).  Nebraska. 
1349(4).  West  Virginia. 

C.     Evidence 

1350.  Presumptions  and  burden  of  proof. 

1350(1).  California. 
1350(2).  Iowa. 

1351.  Presumption  raised  by  possession  of  goods  taken  from  burglarized 

I)remises. 
1351(1).  United   States. 
1.351(2).  Arizona. 
1351(3).  California. 
1351(4).  Delaware. 
1351(5).  Georgia. 
1351(6).  Illinois. 
1351(7).  Iowa. 
1351(8).  Michigan. 
1351(9).  Mississippi. 
13.51(10).  Missouri. 
1351(11).  Vermont. 

1352.  Effect  of  possession  not  exclusive  of  that  of  others. 

1353.  Sufficiency  of  explanation  of  possession  of  stolen  property. 

1353(1).  Alabama. 
1353(2).  Florida. 
1.353(3).  Georgia. 
1353(4).  Iowa. 
1353(5).  Missouri. 
1353(6).  Texas. 

1354.  Sufficiency  of  evidence  of  possession  of  stolen  goods. 

1355.  Consideration  of  intoxication  of  defendant  on  (luestion  of  intent. 
13.56.     Sufficiency  of  proof  of  intent. 

1357.  Sufficiencv  of  proof  of  identity  of  goods  stolen. 

1357(1).  Texas. 
1357(2).  West  Virginia. 

1358.  Effect  of  confession  of  theft, 

D.  Verdict 

1359.  Form  of  verdict. 

E.     Peosecution  fob  Having  Possession  of  Burglarious  Implements 

1360.  Requisites  of  possession  to  sustain  conviction. 
See,  also,  Larceny  ;   Robbery. 

A.    EivEMENTs  OF  Offense; 

§  1328.     In  general 
§  1328(1).     Missouri 

The  jury  are  instructed  that  there  can  be  no  conviction  in  this 
case  unless  they  believe  from  the  evidence  and  beyond  a  reasonable 
doubt  that  the  defendant  actually  entered,  by  forcibly  unfastening 
a  latch  or  other  secure  fastening,  a  building  which  was  just  before 
such  entering  by  the  defendant  so  securely  fastened  as  to  all  of  its 
openings  that  no  one  could  enter  said  building  without  using  some 
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force.  And  that  there  was  within  said  building  at  the  time  of  such 
entering  goods,  wares,  and  merchandise,  or  other  valuable  things, 
and  that  the  defendant  forcibly  entered  said  building  for  purpose 
and  with  intent  of  stealing  the  same  or  some  part  thereof  and  for 
no  other  purpose.^ 

The  court  instructs  the  jury  that  the  defendant  is  not  charged 
with  receiving  or  having  possession  of  stolen  property,  knowing 
that  it  was  stolen,  but  the  charge  for  which  he  is  placed  upon  trial 
at  this  time  is  burglary  and  larceny ;  and  the  court  instructs  the 
jury  that,  if  you  believe  and  find  from  the  evidence  that  the  defend- 
ant was  guilty  of  having  received  the  property  mentioned  in  the 
information  after  the  sanie  was  stolen,  then  you  will  acquit  the  de- 
fendant of  the  charge  of  burglary  and  larceny,  for  which  he  is  now 
on  trial.^ 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence^ 

beyond  a  reasonable  doubt,  that  the  defendants, and , 

did,  on  or  about  the  day  of  ,  or  at  any  time  within 

years  next  before  the day  of ,  at  the  county 

of  and  state  of  ,  feloniously  and  burglariously  break 

and   enter  the  warehouse   of  ,   in   which   at   the   time  were 

stored  flour  and  other  goods,  wares,  and  merchandise,  with  the 
intent  then  and  there  to  feloniously  take,  steal,  and  carry  away  any 
of  the  goods,  wares,  or  merchandise  therein  situated,  with  the  in- 
tent to  deprive  the  owner  permanently  thereof  and  to  convert  the 
same  to  their  own  use,  then  in  that  case  you  will  find  the  defend- 
ants guilty  of  burglary,  and  assess  their  punishment  at  imprison- 
ment in  the  penitentiary  for  not  less  than  years.^ 

The  court  instructs  the  jury  that  if  you  believe  and  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendants,  at 

the  county  of and  state  of ,  at  any  time  within 

years  before  the  finding  of  this  indictment,  which  was  on  ,. 

did  forcibly  break  the  outer  door  of  the  dwelling  house  of ^. 

and  enter  said  building,  and  at  the  time  of  such  breaking  and  en- 
tering there  was  a  human  being  in  said  building,  and  that  the  de- 
fendants did  break  and  enter  said  building  with  the  intent  to  rob 

the  said  of  any  money  or  property  that  might  be  in  said 

building,  they  will  find  the  defendants  guilty  as  charged  in  the 
indictment,  and  assess  their  punishment  at  imprisonment  in  the 
penitentiary  for  a  term  of  not  less  than  years.* 

1  State  V.  McGuire,  91  S.  W.  939,  3  state  v.  Peebles,  77  S.  W.  518,  ITS 
193  Mo.  215.                                                     Mo.  475. 

2  State  V.  Speritus,  90  S.  W.  459,  *  state  v.  Hale,  56  S.  W.  881,  15^ 
191  Mo.  24.                                                      Mo.  102. 
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§   1328(2).    Nebraska 

The  court  instructs  the  jury  that  the  allegation  of  time  in  the 
information  filed  in  this  case  is  only  material  for  the  purpose  of 
fixing  the  commission  of  the  crime  within  the  statute  of  limitations, 
which,  in  the  state  of ,  is years  for  the  crime  of  bur- 
glary. And  if  you  find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  forcibly,  feloniously,  and  burglariously 

did,  on  or  about  the  day  of ,  in  the  night  season,  at 

the  place  charged  in  the  information,  break  and  enter  the  barn  of 
,  by  opening  a  closed  door,  as  explained  in  these  instruc- 
tions, and  after  so  entering  said  barn  of  said did  feloniously 

take  therefrom  any  property  of  any  value  belonging  to  said , 

then  your  verdict  should  be  guilty  as  charged  in  the  information.-^ 

§   1328(3).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  beyond 

a  reasonable  doubt  that  the  defendants  did,  in ,  on  or  aboui 

the  day  of  ,  by  force  or  breaking  at  night,  or  by 

breaking  in  daytime,  enter  a  house  occupied  by  ,  with  the 

intent  fraudulently  to  take  corporeal  personal  property  situated  in 
said  house  and  belonging  to  said  ,  from  his  ( 's)  pos- 
session, without  his  consent,  with  intent  to  deprive  the  owner  of 
the  value  of  the  same,  and  to  appropriate  it  to  the  use  or  benefit  of 
themselves,  the  defendants,  and  that  defendants,  at  the  time  of  the 
commission  of  such  act,  had  discretion  sufficient  to  understand  the 
nature  and  illegality  of  such  act,  then  you  will  find  the  defendants 
guilty  as  charged  in  the  indictment.  Otherwise,  if  you  do  not  find 
each  and  all  said  facts  to  be  so  established,  you  will  acquit  the 
defendants.** 

You  are  instructed  that  the  indictment  in  this  case,  having 
charged  that  the  burglarious  entry  was  made  by  force  in  the  day- 
time, with  intent  to  commit  the  crime  of  theft,  before  you  would 
be  warranted  in  finding  the  defendant  guilty,  you  must  be  satis- 
fied from  the  evidence,  beyond  a  reasonable  doubt,  that  the  entry 
was  so  made  in  the  daytime  by  force  directly  applied  to  the  house, 
and  with  the  intent  to  commit  the  specified  crime  of  theft.  Now, 
bearing  in  mind  the  foregoing  definition  of  daytime,  breaking,  en- 
try, and  theft,  if  you  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant,  about  the  time  alleged  in  the  in- 
dictment, in  the  county  of ,  and  state  of ,  by  force,  in 

the  daytime,  by  breaking,  entered  the  house  of ,  as  charged 

c  Ferguson  v.  State,  72  N.  W.  590,  6  Ragsdale  v.  State,  134  S.  W.  234, 

52    Neb.    432,    66    Am.    St.    Rep.    512.  61  Tex.  Cr.  R.   145.    It  is  not  neces- 

The  objection  to  this  instruction  was  sary    to    define    tlieft   in    a    separate 

as  to  tlie  statement  as  to  time.  paragraph. 
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in  the  indictment,  with  the  intent  to  commit  theft,  you  will  find 
him  guilty  of  burglary,  etc.' 

§  1329.     Necessity  of  a  breaking 

("onstinictive  brciiking.  see  post.  S  13.30 (4). 

Entry  without  breaking  and  tlien  breaking  out,  see  post,  §  1330(3). 

You  are  instructed  that,  if  the  door  was  open  when  defendant 
entered  the  house,  he  would  not  be  guilty,  and  in  that  event  you 
will  acquit  him.* 

You  are  instructed  that,  even  if  from  the  testimony  you  should 
find  that  defendant  took  the  property  as  charged  in  the  indictment, 
and  you  further  find   that  said  property  was   taken  without   and 

against  the  consent  of ,  yet  if  you  find  and  believe  from  the 

testimony  that  the  door  of  the  granary  was  open,  and  defendant 
made  the  entry  through  the  open  door,  or  if  you  have  a  reasonable 
doubt  as  to  whether  the  door  was  open  and  the  entry  thus  made, 
then,  in  any  event,  you  should  acquit  defendant.® 

§  1330.     Sufficiencj^  of  breaking 
See,  also,  post,  §  1333(2). 
§   1330(1).    Kentucky 

You  are  instructed  that,  to  constitute  a  breaking,  it  was  not 
necessary  that  there  should  have  been  an  absolute  entrance  by 
the  whole  body;  that  breaking  of  an  outside  shutter  and  a  pane 
of  glass,  and  the  introduction  of  an  arm  into  the  house,  is  a  break- 
ing within  the  meaning  of  the  instructions.^® 

§   1330(2).    Michigan 

l^he  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  defendant  entered  the  building  in  question  through  the 
window,  then,  in  order  to  convict,  you  must  be  satisfied  beyond 
a  reasonable  doubt  that  the  window  was  shut  into  the  frame,  so 
as  to  require  some  force  to  open  it,  and  that  the  defendants  shoved 
it  open,  and  that  if  the  window  was  open  or  swinging  the  breaking 
is  not  proved. ^^ 

§   1330(3).    Missouri 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 
that  the  w^arehouse  of  H.  was  a  room  of  the  same  building  in  which 
the  warehouse  of  R.  was  situate,  and  that  said  rooms  were  sepa- 
rated by  a  board  partition,  and  that  said  partition  did  not  extend 
the  entire  length  of  the  building,  nor  up  to  the  ceiling,  and  if  you 
further  believe  that  the  outer  doors  of  said  building  were  closed 

-!  Peryda  v.   State  (Cr.  App.)  .3.5  S.  o  Duke  v.   State,  57  S.  W.  652,  42 

W.  OSl.  Tex.  Cr.  R.  3. 

s  Fields  V.  State  (Tex.  Cr.  App.)  74  lo  Kelley   v.   Commonwealth,  54   S. 

S.  W.  309.  W.  949. 

11  Dennis  v.  People,  27  Mich.  151. 
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and  locked,  and  if  you  further  believe  that  the  defendants  entered 
said  building  by  means  of  opening-  either  outside  door  of  said 
building,  with  the  intent  to  take,  steal,  and  carry  away  any  of  the 
goods,  wares,  and  merchandise  in  said  building  stored,  such  en- 
trance would  constitute  burglary,  whether  it  was  directly  in  or  to 
that  part  occupied  by  H.,  or  whether  the  entrance  was  first  made 
through  the  part  occupied  by  R.^"' 

The  jury  are  further  instructed  that  where  the  doors  of  a  build- 
ing are  closed,  and  are  opened  by  means  of  unlocking  the  same, 
or  if  said  doors  are  closed,  and  the  party  removes  a  fastening — • 
whatever  it  may  be — and  opens  the  door,  such  entrance  will  con- 
stitute a  breaking,  however  small  the  force  applied  thereto. ^^ 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  door  mentioned  in  the  evidence  was  closed  and  fastened  with 
a  chain  hooked  over  a  nail,  and  that  defendant  opened  it,  this  is 
a  suf^cient  breaking  to  constitute  burglary  within  the  meaning  of 
this  indictment,  provided  such  breaking  is  done  with  the  intent  to 
steal  and  carry  away  property,  and  is  followed  by  an  entering  of 
the  building  to  which  such  door  belonged.^* 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  the  defendant,   on   or  about  ,   at  the  county  of 

,   and   state  of  ,  entered  the  dwelling  house   of  one 

- — '■ ,  in  which  there  were  at  the  time  human  beings,  with  the 

intent   to   commit   a   larceny   by   stealing   and   carrying   away   the 

property  of  the  said ,  then  and  there  being  in  said  house  by 

going  through  a  window  in  said  house,  and  after  being  in  said 
house  with  intent  aforesaid,  did  break  and  get  out  of  said  house 
by  then  and  there  breaking  and  opening  an  outer  door  of  said 
dwelling  house,  they  will  find  the  defendant  guilty  of  burglary  in 
the  second  degree,  and  assess  his  punishment  at  imprisonment  in 
the  penitentiary  for  a  period  of  not  less  than  years.*'* 

§   1330(4).    Oregon 

You  are  instructed  that,  to  constitute  a  breaking,  within  the 
meaning  pf  the  law,  it  is  not  necessary  that  the  structure  of  the 
dwelling  house  should  be  demolished  in  any  degree.  Any  unlaw- 
ful entr}^  into  a  dwelling  house,  where  there  is  a  human  being  at 
the  time,  with  intent  to  commit  a  crime  therein,  would  constitute 
a  breaking,  within  the  meaning  of  the  statute,  although  the  de- 
fendant may  have  gone  in  at  an  open  door.**' 

12  State  V.  Peebles,  77  S.  W.  518,  3  4  state  v.  Hecox,  83  Mo.  531. 
178  Mo.  475.  15  state  v.  Tutt.  63  Mo.  595. 

13  State  V.  Peebles,  77  S.  W.  518,  is  State  v.  Huntley,  35  P.  1065,  25 
178  Mo.  475.                                                     Or.  349. 


1613  BURGLARY  §  1332(3) 

§  1331.     Same — Breaking  and  entering  railroad  car 

You  are  instructed  that,  in  order  to  convict  the  defendants,  or 
any  of  them,  the  state  must  have  proved  beyond  a  reasonable 
doubt  that  the  car  was  broken  and  entered  and  in  this  county. 
But  we  say  to  you  that  a  breaking  does  not  necessarily  mean  the 
breaking  of  a  lock  or  any  other  fastening.  If  the  car  was  unlocked 
or  imfastened,  and  was  pushed  or  pulled  open  by  the  defendants, 
or  any  of  them,  that  would  constitute  a  breaking  within  the  mean- 
ing of  the  law.  If,  however,  the  car  door  was  already  open,  and 
the  entry  was  made  without  interfering  with  or  moving  the  door 
at  all,  that  would  not  be  a  breaking  within  the  meaning  and  con- 
templation of  law.*' 

§  1332.     Consent  of  owner  or  occupant  to  entry 
§   1332(1).    Mississippi 

The  court  instructs  the  jury,  for  the  state,  that  if  they  believe 
from  the  evidence  in  this  case  beyond  every  reasonable  doubt  that 
the  defendants,  either  alone  or  in  conjunction  with  C,  broke  and 

entered  's  store,  and  that  such  breaking  and  entering  was 

without  the  consent  of  ,  and  the  defendants,  upon  the  turn- 
ing on  of  the  light,  were  in  the  act  of  willfully  taking,  stealing, 
and  carrying  away  the  g"oods  mentioned  in  the  testimony,  they 
are  guilty  as  charged,  regardless  of  who  actually  broke  open  the 

store,  and  regardless  of  the  fact  that had  agreed  to  pay  C. 

for  assisting  in  the  detection  and  apprehension  of  the  defendants.** 

§  1332(2).    North    Dakota 

The  jury  are  instructed  that,  if  the  building  in  question  was  bur- 
glarized by  the  procurement  and  consent  of  the  owner,  you  will 
find  the  defendant  not  guilty.*^ 

The  jury  are  instructed  that  mere  knowledge  by  the  owner  of 
a  building  that  it  is  being  burglarized  without  taking  steps  to  pre- 
vent the  burglary  would  not  be  a  consent  to  the  commission  of 
the  ofifense."" 

§   1332(3).     Texas 

The  jury  are  instructed  that,  if  the  defendant  was  admitted  to 
the  house  by  the  watchman  or  any  other  person  in  authority,  and 
he,  by  reason  of  the  permission  and  consent  of  the  watchman  en- 
tered said  house,  he  would  not  be  guilty  as  charged ;    and  if  you 

17  state  V.  Davenport    (Del.)  77  A.  13  N.  D.   655,  G9  L.  R.  A.  405,   112 

S67.  2  Boyce,  12.  Am.  St.  Rep.  6S7. 

IS  Dees    V.    State.    42    So.    605,    89  20  state  v.  Currie,  102  N.  W.  875, 

Mis.s.  754.  13  N.  D.  655.  69  L.  R.  A.  405,  112  Am. 

19  State  V.  Currie,  102  N.  W.  875,  St.  Rep.  687. 
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SO  find,  or  if  you  have  a  reasonable  doubt  thereof,  you  should  find 
the  defendant  not  guilty."^ 

You  are  instructed  that,  even  though  you  ma)^  find  and  believe 
from  the  testimony  that  defendant  broke  and  entered  the  house  of 

,  as  charged  in  the  indictment,  and  he  took  therefrom  the 

property  as  described  in  the  indictment,  yet,  if  you  should  further 

find  and  believe  that consented  and  agreed  to  the  taking  of 

said  property,  you  should  acquit  defendant."^ 

§   1332(4).    Washington 

You  are  instructed  that,  if  one  having  the  right  to  do  so  goes 
into  a  building,  that  would  not  be  breaking  and  entering,  no  matter 
what  his  object  was  in  going  into  the  building.  One's  right  to 
enter  a  building  may  be  general  or  limited.  If  general,  then,  he 
may  go  into  the  building  at  any  time  -or  for  any  purpose  and  the 
entry  would  not  be  wrongful;  but  if  the  right  is  limated,  then  an 
entry  would  be  wrongful  unless  made  for  a  purpose  for  which  he 
had  been  given  the  right.  It  will  be  your  duty  to  determine  from 
the  evidence  in  this  case  whether  the  right  which  the  defendant 
had  in  going  into  the  building  was  general  or  limited.  If  you  find 
that  the  defendant's  right  to  enter  was  general,  that  is,  not  re- 
stricted to  purposes  of  his  employment,  then  he  could  not  be  found 
guilty  of  burglary,  no  matter  what  his  object  may  have  been  in 
going  into  the  building.  In  order  to  prove  the  defendant  guilty 
as  charged  in  the  information,  it  will  be  necessary  for  the  state  to 
show  that  the  entry  was  wrongful  by  the  evidence,  and  beyond  a 
reasonable  doubt,  and  to  show  that  it  was  wrongful  the  state  must 
show  that  the  defendant's  right  to  enter  the  building  was  not  a 
general  and  unrestricted  right,  but  one  that  was  limited ;   and  they 

must  further  show  that  the  defendant  entered  the  store  on  , 

for  some  purpose  other  than  that  for  which  he  had  a  right  to  en- 
ter.~^ 

§  1333.     SufBciency  of  entry 
§  1333(1).    Oregon 

You  are  instructed  that,  if  you  find  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant  entered  the  dwelling  house 
named  in  the  indictment  in  the  nighttime,  and  against  the  will  of 
those  in  charge  thereof,  with  intent  to  commit  the  crime  of  adultery, 
named  in  the  indictment,  then  the  entry  was  unlawful,  and  the  de- 
fendant should  be  convicted,  however  the  entry  may  have  been 
made.'* 

21  Shelton   v.    State   (Cr.   App.)   108  Wasrh.  44,  L.  R.  A.  1915D,  1015,  Ann. 

S.  W.  679,  52  Tex.   Cr.  R.  611.  Cas.   1916E,   531. 

2  2  Duke  V.  State,  57  S.  W.  652.  42  2  4  state  v.  Huntley,  35  P.  1065,  25 

Tex.  Cr.  R.  3.  Or.  349. 

23  State  V.  Corcoran,  143  P.  453,  82 
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§   1333(2).    Texas 

You  are  instructed  that  an  entry,  in  burglary,  may  be  constituted 
by  the  introduction  of  any  instrument  into  the  house  for  the  pur- 
pose of  taking  from  the  house  any  personal  property,  although  no 
part  of  the  body  of  the  offender  should  be  introduced.  It  is  not  nec- 
essary that  there  should  be  any  actual  breaking  when  the  entry  is 
made  in  the  nighttime ;  but  there  must  be  some  degree  of  force. 
However,  slight  force  is  sufficient.  The  entry  by  a  chimney,  or 
climbing  through  a  window,  or  the  entry  at  any  unusual  place, 
would  constitute  force. '^ 

§   1334.     Time  of  breaking  and  entering 
S   1334(1).    California 

You  are  instructed  that,  if  you  are  satisfied  from  the  evidence 
herein  beyond  a  reasonable  doubt  that  the  defendant  committed 
the  crime  charged  in  the  information  herein,  in  the  manner  and 
form  therein  charged,  and  that  he  entered  the  said  house  and  build- 
ing with  the  felonious  intent  as  charged,  in  the  nighttime,  during 
the  period  between  sunset  and  sunrise,  then  your  verdict  should 
be  burglary  of  the  first  degree.-^ 

You  are  instructed  that,  if  the  defendant  entered  the  building 
in  question  in  the  nighttime — that  is,  between  sunset  of  one  day 
and  sunrise  of  another  day — with  the  intent  to  commit  larceny,  the 
jury  will  find  him  guilty  of  burglary  in  the  first  degree."' 

§   1334(2).    Texas 

You  are  instructed  that  the  ofifense  of  burglary  in  the  nighttime  is 
constituted  by  entering  a  house  by  force  in  the  nighttime  for  the 
purpose  of  committing  the  crime  of  theft.'* 

You  are  instructed  that  nighttime  includes  all  of  the  twenty-four 
hours  from  thirty  minutes  after  sunset  until  thirty  minutes  be- 
fore sunrise.'^ 

§  1335.     Character  of  premises — What  is  house 

You  are  instructed  that  if  a  room  has  a  door  at  each  end  of  it 
by  which  it  may  be  entered,  but  there  is  an  obstruction  across  the 
room  such  as  hay  or  other  substance  of  such  height  and  reaching 
so  near  the  roof  as  to  make  it  necessary  to  climb  or  crawl  over  it 
in  order  to  pass  from  one  of  the  rooms  to  the  other,  then  each  end  of 
such  rooms  is  in  law  a  separate  "house"  within  the  meaning  of  the 

2  5  Hays  V.  State,  100  S.  W.  926,  51  27  People  v.  Perry,  78  P.  284,  144 

Tex.   Cr.   R.   111.  Cal.  748. 

26  People  V.  Higgins,  98  P.  683,  9  28  Phillips  v.  State  (Cr.  App.)  45  S. 

Cal.    App.   267.      It    was   objected    to  W.  709. 

this  iustructiou  that  whether  the  en-  29  .Jackson  v.  State  (Cr.  App.)  38  S. 

try   was   effected  in   the  daytime  or  W.  990. 
the  nighttime  was  determined  by  the 
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law,  and  the  entry  into  such  room  by  breaking  or  prying  open 
the  door  which  gave  immediate  entrance  thereto  would,  without  the 
consent  of  the  person  having  the  occupancy  of  same,  and  with  in- 
tent to  commit  theft  of  property  therein,  be  burglary.^* 

§  1336,     Same — What  constitutes  room 

You  are  instructed  that  to  constitute  a  room  the  partition  be- 
tween it  and  the  rest  of  the  house  need  not  extend  to  the  ceiling  or 
roof  of  the  house,  but  that  a  partition  eight  or  nine  feet  high  from 
the  floor  would  be  a  sufficient  partition.^^ 

§  1337.     Breaking  and  entering  chicken  house 
§   1337(1).    Kansas 

You  are  instructed  that,  if  you  believe  from  the  evidence  in  this 
case  that  the  building  described  in  the  information  was  an  inclos- 
ed building,  about  twenty  feet  long  and  about  eight  feet  wide, 
with  a  partition  therein,  and  that  the  building  was  constructed 
with  doors  to  be  used  in  entering  the  building,  and  was  built  and 
used  by  the  complaining  witness  as  a  building  within  which  to  keep 
his  chickens,  and  that  at  the  time  of  the  breaking  and  entering,  if 
you  find  there  was  such  breaking  and  entering,  such  chicken  house 
contained  the  chickens  of  the  complaining  witness,  then  I  instruct 
you  that  would  constitute  a  buildmg  as  contemplated  by  our  stat- 
ute.3^ 
§   1337(2).     Missouri 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the  evi- 
dence in  the  cause  and  beyond  a  reasonable  doubt  that  the  defend- 
ant, on  or  about  the day  of ,  at  the  county  of 

and  state  of  ,  broke  into  and  entered  in  the  nighttime  the 

chicken  house  of  one ,  by  forcibly  unfastening  the  latch  of  the 

outer  door  of  said  chicken  house  building  and  forcibly  pushing  said 
door  open,  and  that  there  were  at  said  time  in  said  chicken  house 
building  goods,  wares,  and  merchandise,  and  other  valuable  things 
to  wit,  chickens  and  turkeys,  kept  and  deposited,  and  further  believe 
from  the  evidence  and  beyond  a  reasonable  doubt  that  the  defendant 
did  so  break  into  and  enter  said  chicken  house  building  with  the  in- 
tent of  stealing,  taking,  and  carrying  away,  converting  to  his  own 
use,  and  of  depriving  the  owner  permanently  of  his  property,  and 
against  the  owner's  consent,  and  without  any  honest  claim  of  right 
thereto,  any  of  the  chickens  and  turkeys  then  in  said  chicken  house 

and  belonging  to  said ,  then  the  jury  will  find  the  defendant 

guilty  of  burglary  in  the  second  degree,  and  will  assess  his  punish- 

30  Kinney  v.  State,  148  S.  W.  783,  32  state  v.  Poole,  70  P.  637,  65  Kan. 
67  Tex.  Cr.  K.  175.                                         713. 

31  People   V.    Young,   3    P.    813,    65 
Cal.  225. 
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ment  at  imprisonment  in  the  penitentiary  for  a  term  of  years  not 
less  than  years.^^ 

§  1338.     Necessity  that  railroad  car  should  contain  valuable  goods 
and  chattels 

You  are  instructed  that  the  state  must  prove  that  there  were 
goods  and  chattels  within  the  car  at  the  time  of  the  alleged  break- 
ing and  entering  that  were  the  subject  of  larceny.  Generally  speak- 
ing, any  goods  and  chattels — that  is,  personal  property — is  the 
subject  of  larceny.^* 

We  also  charge  you  that  it  was  incumbent  upon  the  state,  in 
order  to  sustain  this  indictment,  based  upon  the  statute  we  have 
mentioned,  to  prove  that  the  goods  and  chattels  were  of  some 
value.^^ 

§  1339.     Felonious  intent 
§   1339(1)     Missouri 

The  court  instructs  the  jury  that  the  word  "feloniously,"  as  used 
in  these  instructions  means  wickedly  and  against  the  admonitions 
of  the  law ;    that  is,  unlawfully.^'' 

§   1339(2),    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  defendant  entered  said  house  with  the  intention  of  getting  a 
drink  of  water,  or  if  you  believe  from  the  evidence  that  the  doors 
to  said  house  were  open  when  he  entered  said  house,  if  he  did 
enter  the  same,  or  if  you  believe  from  the  evidence  that  at  the 
time  the  defendant  entered  said  house,  if  he  did  enter  it,  he  did  not 
have  the  specified  intent  to  commit  the  crime  of  theft,  or  if  you 
have  a  reasonable  doubt  thereof,  then  you  will  acquit  the  defendant 
and  return  a  verdict  of  not  guilty.^* 

You  are  instructed  that,  before  you  would  be  warranted  in  con- 
victing defendant  for  burglary,  you  must  believe  beyond  a  reason- 
able doubt  that  he  broke  and  entered  the  house  of with  the 

specific  intent  at  the  time  to  commit  either  the  crime  of  theft  or  ar- 
son. If  he  broke  and  entered  such  house  with  any  other  intent  or 
purpose,  he  would  not  be  guilty  of  burglary,  and  in  this  connec- 
tion you  are  instructed  that  if  you  should  find  beyond  a  reason- 
able doubt  that  if  defendant  broke  and  entered  said  house,  but  if 
you  further  believe  such  breaking  and  entry,  if  any,  was  for  the 
purpose  of  injuring,  disarranging,  or  destroying  property  therein, 

33  state  V.  McGuire,  91  S.  W.  939,  sc  state  v.   Peebles,  77  S.   W.  518, 

193  Mo.  215.  17S  Mo.   475. 

•■f4  State  V.  Davenport  (Del.)  77  A.  3-  Overstreet    v.    State,    150    S.    W. 

967,  2  Boyce,  12.  899,  68  Tex,  Cr.  R.  238. 

35  state  V.  Davenport  (Del.)   77  A, 
9G7,  2  Boyce,  12. 
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or  mingling-  oil  in  the  carbonator,  or  for  any  other  purpose  than 
theft  or  arson,  then  you  will  find  defendant  not  guilty.^* 

You  are  instructed  that,  if  defendant  picked  up  the  property  de- 
scribed and  testified  to,  and  did  not  enter  the  house,  whether  opened 
or  closed,  for  the  purpose  of  theft,  but  to  return  the  property  to 
the  house,  he  would  not  be  guilty  of  burglary,  etc.^'' 

§  1340.  Same — Prosecution  for  breaking  and  entering  railroad  car 
§   1340(1).    Delaware 

You  are  instructed  that  the  state  must  have  further  shown  that 
at  the  time  of  the  alleged  breaking  and  entering  it  was  the  intent 
of  the  defendants  to  steal  the  goods  and  chattels  in  the  car,  or  some 
part  of  them.  The  intent  is  a  material  element  of  the  charge  con- 
tained in  the  indictment,  and  must  be  proved  just  as  another  ma- 
terial part  of  the  charge.*** 

§   1340(2).     Illinois 

The  jury  are  instructed  that,  even  if  the  jury  should  believe,  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendants  felo- 
niously took  and  carried  away  the  property  described  in  the  in- 
dictment, and  that  such  property  was  the  property  of  the 

Railroad  Company,  such  facts  alone  could  not  authorize  a  convic- 
tion under  the  first  count  of  the  indictment.  In  order  to  constitute 
the  olTense  of  burglary,  as  defined  in  that  count,  there  must  be  the 
willful,  malicious,  and  forcible  breaking  and  entering  of  the  car 
with  intent  to  steal,  as  defined  in  the  instructions  on  the  part  of 
the  people.** 

§   1340(3).    North    Dakota 

I  charge  you,  gentlemen  of  the  jury,  that,  in  order  to  obtain 
at  your  hands  a  verdict  of  guilty,  the  state  must  establish  by  compe- 
tent evidence  to  your  satisfaction  beyond  a  reasonable  doubt  every 
essential  element  of  the  crime  of  burglary.  One  of  the  essential 
elements  of  the  crime  of  burglary,  as  charged  in  this  indictment,  is 
that,  after  breaking  by  force  the  car  described  in  the  indictment,  un- 
der circumstances  such  as  would  constitute  a  burglarious  breaking 
under  the  instructions  already  given  you,  the  defendant  entered  in- 
to such  car  with  intent  to  steal  the  coal  therein  contained.  This 
intent  to  steal  thus  required  to  be  established  by  the  state  to  your 
satisfaction  beyond  a  reasonable  doubt  on  the  part  of  the  defendant 
at  the  time  of  breaking  and  entering  the  car  must  have  been  the 
intent  on  the  part  of  the  defendant  to  take,  steal,  and  carry  away  the 

3s  Vickery  v.  State,  137  S.  W.  687,  4o  state  v.  Davenport,  77  A.  967,  L' 

62  Tex.  Cr.  R.  311,  Ann.  Cas.  1913C,      Boyce,   12. 
514.  41  Lyons  v.  People,  68  lU.  271. 

39  Fields  V.  State  (Cr.  App.)  74   S. 
W.  309. 
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coal  in  said  car  contained,  without  the  consent  of  the  owner,  and 
with  the  intent  to  deprive  him  thereof;  such  taking,  stealing,  and 
carrying  away  to  be  accomplished  by  fraud  and  stealth.  If,  there- 
fore, the  defendant's  intent  at  the  time  of  entering  said  car,  or 
at  the  time  of  forcibly  breaking  the  same,  if  you  find  he  did  so  forci- 
bly break  the  car  under  the  instructions  already  given  you,  was  not 
to  steal  the  coal  therein  contained,  but  that  such  entry  was  made 
under  the  belief  that  he  had  a  right  to  take  the  coal,  or  if  you  have  a 
reasonable  doubt  that  it  was  his  intent  to  steal  the  coal,  then  your 
verdict  must  be  not  guilty.*^ 

§  1341.     Necessity  of  felonious  intent  at  the  time  of  entering 

You  are  instructed  that,  before  you  can  render  a  verdict  in  the 
first  degree,  you  will  have  to  find  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  defendant  in  the  nighttime  broke  and  en- 
tered the  dwelling  house,  and  that  at  the  time  of  breaking  and 
entering  said   dwelling,   he  intended   to   commit  rape   upon   either 

or and  carnally  know  one  of  them,  notwithstanding 

any  resistance  she  might  make.*^ 

§  1342.     Necessity  that  property  be  taken 

The  court  charges  the  jury  that  if  they  believe  from  the  evidence 
that  defendant  broke  and  entered  the  building,  as  charged  in  the 
indictment,  with  intent  to  commit  a  felony,  to  wit,  larceny  of  the 

property  of of  the  value  of  more  than  twenty  dollars,  it  is  not 

necessary  to  prove  that  the  defendant  took  any  property,  the  intent 
being  the  gist  of  the  larceny.** 

§  1343.     Principals  and  accessories — Aiding  and  abetting 
§   1343(1).    Delaware 

You  are  instructed  that,  if  you  find  beyond  a  reasonable  doubt 
that  E.  did  feloniously  break  and  enter  the  said  dwelling  house 
with  the  intent  as  charged,  and  that  the  defendants  aided  and  as- 
sisted in  the  commission  of  the  crime  in  any  manner,  they  would  be 
equally  guilty  with  E.,  as  the  law  makes  no  distinction  in  the  de- 
gree of  guilt  between  the  principal  ofifender  and  his  accomplice.*^ 

\''ou  are  instructed  that  it  is  not  claimed  on  the  part  of  the  state 
that  M.  did  actually  break  and  enter  the  house  of  the  prosecuting 
witness  with  the  intent  to  commit  larceny ;    but  the  claim  is  that 

at  the  time  the  crime  was  committed  by and she  was 

then    and    there    present,    abetting,    procuring,    commanding,    and 

42  state  V.  Tough,  96  N.  W.  1025,  Fla.  523.  In  this  case  the  indictment 
12  N.  D.  425.  alleged  that   the  breaking  and  entry 

43  State  V.   Bowden,  95   S.    E.   145,       was  in  the  nighttime. 

175  N.  C.  794.  45  State  v.  Short,  75  A.  787,  7  Pen- 

4  4  Clifton    V.    State,   7    So.   S63,   26       newill,  295. 
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counseling  the  commission  thereof.     In  order  to  convict  M.,  you 

must  be  satisfied  beyond  a  reasonable  doubt  that  either  or 

■ ,  or  both,  did  feloniously  break  and  enter  the  dwelling  house 

of  the  prosecuting  witness  with  the  intent  to  commit  larceny  as 
charged  in  the  indictment — that  is,  with  the  felonious  intent  to 
take  and  carry  away  the  goods  and  chattels  kept  or  deposited  in 
said  dwelling  house,  with  the  intent  to  convert  them  to  his  or 
their  use  without  the  consent  of  the  owner,  and  that  M.  abetted, 
procured,  commanded,  or  counseled  the  commission  of  the  crime.*** 

§   1343(2).    Iowa 

You  are  instructed  that  if  you  find  from  the  evidence,  and  beyond 
a  reasonable  doubt,  that  at  the  time  and  place  named  in  the  in- 
dictment the  witness  ,  or  any  other  person  or  persons,  un- 
lawfully broke  and  entered  the  car  in  question,  and  that  said  car 
was  then  under  the  charge  and  control  of  the Railway  Com- 
pany, and  was  sealed,  and  contained  goods  and  merchandise  for 
transportation,  and  that  the  defendant  aided  and  abetted  such  other 
person  or  persons  in  the  acts  just  named  herein,  then  the  defend- 
ant is  guilty  as  charged  in  the  indictment,  and  you  should  so  find.*' 

§   1343(3).    Kansas 

You  are  instructed  that  you  are  to  determine :  First.  Did  the 
defendant  in  person,  at  the  time  and  place  charged,  beyond  a  rea- 
sonable   doubt,    actually    and    physically   break    into   and    rob   the 

Bank  in  manner  set  forth  in  the  information?    Second.     If 

you  should  fail  to  be  satisfied  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  actually  and  in  person  was  at 

at  the  time  and  place  stated,  and  in  person  physically  by  himself 
or  vvith  the  assistance  of  others,  broke  into  and  robbed  said  bank 
as  charged,  then  the  inquiry  under  the  law  would  be  whether  or 
not  the  defendant,  beyond  a  reasonable  doubt,  was  guilty  as  charg- 
ed by  reason  of  the  fact  that  he,  though  not  actually  present  at  the 
time  and  place  of  the  commission  of  the  crime,  had  guilty  knowl- 
edge of  the  intent  and  plan  and  preparation  to  commit  such  crime, 
and  did,  though  not  present,  actually  help,  plan,  counsel,  aid  and 
abet  others,  conspiring  and  confederating  with  others  in  the  plan 
and  purpose,  and  in  the  preparation  and  carrying  out  of  such  com- 
mon plan  and  purpose  and  knowingly  concealing  the  crime,  and 
aiding,  assisting,  arid  facilitating  the  escape  of  the  actual  partici- 
pants in  the  burglary.*^ 

46  state  V,  Short,  75  A,  787,  7  Pen-  4  8  state   v.   Hoerr,   129   P.   153,  S8 

iiewill,  295.  Kan.  573. 

4  7  State  V.  Berger,  96  N.  W.  1094, 
121  Iowa,  581. 
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§   1343(4).    Massachusetts 

The  jury  are  instructed  that,  if  the  brick  walls  of  the  building 

of were  in  the  nighttime  broken,  and  any  entry  made  into 

the  walls  so  broken  by  the  persons  who  broke  said  walls,  and  those 
acts  were  for  the  purpose  of  stealing  the  property  within  said 
walls,  the  breaking  and  entering  alleged  in  the  indictment  would 
be  proved,  notwithstanding  such  breaking  and  entering  consisted 
of  a  series  of  acts  by  the  same  person  for  the  same  purpose,  some 
of  them  in  the  daytime  and  some  of  them  in  the  nighttime,  and 
were  not  the  final  acts  by  which  an  entry  into  the  said  building 
and  access  to  the  property  therein  intended  to  be  stolen  was  con- 
summated, and  notwithstanding  such  final  acts  were  in  the  day- 
tiiiie.  A  person  who  counseled,  hired,  or  otherwise  procured  such 
acts  of  breaking  and  entering  would  be  an  accessory  before  the 
fact  to  the  same,  if,  not  being  present  at  such  acts,  he  knew  that 
such  acts  of  breaking  and  entering  would  be  partly  by  day  and 
partly  by  night  in  consummating  the  breaking  and  entering  and 
in  consummating  the  purpose  of  such  breaking  and  entering.^*^ 

§  1343(5).    Nebraska 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
others  than  the  defendant  jointly  participated  with  him  in  the  bur- 
glary, you  will  nevertheless  be  warranted  in  finding  the  defendant 
guilty.  The  evidence  must  satisfy  you  that  the  defendant  is  guilty 
individually  or  in  conjunction  with  others,  and  that  there  is  no  oth- 
er reasonable  hypothesis  that  any  other  person  or  persons  com- 
mitted the  crime. ^® 

§   1343(6).    Oregon 

You  are  instructed  that,  where  two  or  more  defendants  are 
charged  jointly  with  the  commission  of  a  crime,  it  is  not  necessary 
that  it  be  shown  that  both  of  the  defendants,  or  either  one  of  them, 
when  tried  alone,  actually  broke  and  entered  the  building  or  took 
the  property.  It  is  sufficient  if  it  be  shown  that  the  joint  defend- 
ants were  acting  together  for  that  purpose,  and  if  either  one  of 
them,  while  so  acting  together  for  that  purpose,  actualh^  broke 
and  entered  the  building  with  the  intention  of  stealing  therein, 
then  all  of  the  said  defendants  would  be  guilty  of  the  crime,  and 
either  one  of  them  may  be  prosecuted  alone  therefor.^' 

§  1343(7).    Texas 

The  jury  are  instructed  that,  if  B.  broke  the  house  without  the 
presence  of  defendant,  and  afterwards  gave  to  the  defendant  some 

4  9  Commonwealth  v.  Glover,  111  the  defendant  only  with  the  commis- 
Mass.  395.  sion  of  the  offense. 

5  0  Johnson  V.  State,  73  N.W.  46.3,  .5.3  oi  State  v.  Tucker,  61  P.  894,  36 
Neb.  103.     The  information  charged  Or.  291,  51  L.  R.  A.  246. 
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of  the  property  taken  from  the  house,  defendant  cannot  be  con- 
victed, even  if  he  knew  that  B.  had  stolen  the  property;  and  un- 
less you  are  satisfied  by  the  evidence  beyond  a  reasonable  doubt 
that  defendant  did  not  so  obtain  the  goods,  if  he  had  them,  and 
that  he  was  present  at  the  entry  into  the  house  and  agreed  to  the 
act,  you  will  acquit  him.^^ 

The  jury  are  instructed  that,  if  you  should  belicAe  from  the  evi- 
dence that  ■ 's  house  was  burglarized  at  the  time  and  place 

and  in  the  manner  alleged  in  the  indictment,  and  if  you  should  fur- 
ther believe  that  C.  acted  as  a  principal  in  committing  such  bur- 
glar}^  if  any  was  committed,  then  I  instruct  you  that  you  cannot 
convict  defendant,  unless  you  further  believe,  beyond  a  reasonable 
doubt,  that  defendant  wa's  present  and  knew  the  unlawful  intent 
of  C.  and  aided,  encouraged,  and  advised  him  or  agreed  with  him 
to  commit  such  burglary.®^ 

§  1344.     Burglary  with  intent  to  rape 

You  are  instructed  that,  before  you  can  find  the  prisoner  guilty 
in  manner  and  form  as  he  stands  indicted,  you  must,  inasmuch  as 
he  IS  presumed  to  be  innocent  until  proved  guilty,  be  satisfied  be- 
yond a  reasonable  doubt,  from   all  the  evidence  produced  at  the 

trial  of  this  case — First,  that  the  dwelling  house  of  ,  in  this 

county,  was  broken  and  entered  into  in  the  nighttime  by  said  pris- 
oner; and,  second,  that  this  was  so  done  by  the  said  defendant 
with  intent  to  commit  rape  upon  the  said  .  It  is  not  neces- 
sary to  prove  that  such  intent  to  rape  was  in  fact  executed,  for,  un- 
der the  provisions  of  our  statute,  the  actual  accomplishment  of  the 
intended  rape  is  expressly  declared  to  be  immaterial.  Burglary 
generally  is  defined  to  be  the  breaking  and  entering  into  the  dwell- 
ing house  of  another  in  the  nighttime,  with  intent  to  commit  a 
felony,  such  as  murder,  rape,  arson,  larceny,  and  other  offenses  not 
now  necessary  to  enimierate  or  define.  Both  breaking  and  enter- 
ing are  necessary  to  constitute  the  offense,  and  both  must  be  in  the 
nighttime ;  and  the  building  into  which  the  entry  is  made  must  be 
proved  to  be  a  mansion  or  dwelling  house  for  the  habitation  of 
man,  and  actually  inhabited  at  the  time  the  offense  is  committed. 
The  breaking  of  the  house  may  be  actual,  by  the  application  of 
physical  force,  or  constructive,  as  where  the  entrance  is  obtained 
by  fraud,  threats  or  conspiracy.  An  actual  breaking  may  be  proved 
by  evidence  of  very  slight  force,  such  as  lifting  the  latch  of  a  door, 
pushing  or  forcing  open  a  closed  door,  breaking  a  window,  pulling 
up  or  down  an  unfastened  sash,  picking  a  lock,  drawing  back  a 
boit,  breaking  and   opening  an   inner   door,   after   having  entered 

5  2  Criner  v.   State,  109   S.  W.  128,  '-3  Glenn  v.   State  (Cr.  App.)   7G  S, 

53  Tex.  Cr.  R.  174.  W.  757. 
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throug-h  an  open  outer  door  or  window,  or  other  like  acts;  and 
also  by  evidence  of  escaping  from  the  house  by  any  of  these  or  the 
like  means.  If,  upon  consideration  of  all  the  evidence,  you  shall  be 
satisfied,  beyond  a  reasonable  doubt,  that  the  said  dwelling  house 

of  was  broken  and  entered  into  in  the  nighttime,  and  by 

the  prisoner,  as  alleged  in  the  indictment,  then  you  must  further 
be  likewise  satisfied  that  it  was  so  broken  and  entered  into  by  him 
with  intent,  at  the  time  of  such  breaking  and  entering,  to  commit 
rape  upon  the  said  ,  whether  such  intent  was  actually  exe- 
cuted or  not.  For  if  you  should  be  thus  satisfied  that  he  so  broke 
and  entered  thereinto  with  such  intent,  then  the  proof  of  the  of- 
fense would  be  complete,  and  the  prisoner's  guilt  established. 
Therefore,  the  question  whether  or  not  he  so  broke  and  entered 
into  said  dwelling  house  with  the  felonious  intention  specifically 
alleged  in  the  indictment,  that  is  to  say,  with  the  intent  to  commit 

rape  upon  the  said ,  is  the  gravest  and  most  important  one 

which  you  are  required  to  consider  in  this  case ;  for  it  is  this  spe- 
cific intent  which  is  the  gravamen  of  this  ofifense,  and  which  con- 
stitutes that  which  would  otherwise  be  only  a  misdemeanor  under 
our  statute  law,  the  essential  and  indispensable  ingredient  of  the 
alleged  burglarious  felony.  To  constitute  our  statutory  ofTense 
of  burglariously  breaking  and  entering  a  dwelling  house  with  in- 
tent to  commit  rape,  the  circumstances  must  be  such  as  to  show 
that  it  would  have  been  rape  had  the  accused  executed  his  feloni- 
ous intent,  for  the  essential  ingredients  of  rape,  except  an  actual 
penetravit,  must  be  proved.  Therefore  the  jury  should  be  informed 
as  to  the  nature  and  definition  of  the  crime  of  rape.  Rape,  in  this 
state,  has  been  held  to  be  the  carnal  knowledge  of  a  woman  by 
force  and  against  her  will.  Force,  either  actual  or  presumptive,  is. 
in  legal  contemplation,  an  essential  and  indispensable  element  of 
rape,  whether  it  be  committed  on  a  female  over  or  under  the  age 
of  consent.     Upon  proof  of  carnal  penetration  of  a  female  of  the 

age  of  consent— that  is,  of  years  of  age,  or  more,  in  this 

state — the  burden  is  upon  the  prosecution  to  further  prove  to  the 
satisfaction  of  the  jury,  beyond  a  reasonable  doubt,  that  the  pene- 
tration was  consummated  by  force  and  against  her  will,  or  by  put- 
ting her  in  great  fear  and  terror,  before  a  conviction  of  rape  can 
be  had.  Consequently,  as  rape  upon  a  female  of  the  age  of  con- 
sent can  only  be  committed  with  force  and  against  her  will,  or  by 
putting  her  in  great  fear  and  terror,  it  follows  that  the  intent  to 
commit  rape  upon  such  a  female  must  also  necessarily  include  the 
design  and  purpose  to  accomplish  the  felonious  carnal  knowledge 
with  force  and  against  her  will,  or  by  putting  her  in  great  fear  and 
terror;    and  that,  therefore,  the  burden  is  upon  the  prosecution  to 
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satisfy  the  jury  that  such  design  and  purpose  are  shown  beyond 
a  reasonable  doubt  by  the  evidence  before  them,  before  the  accused 
can  be  convicted  of  such  intent.  If,  however,  the  prosecution  fail 
to  do  this,  or  if  it  appear  to  the  satisfaction  of  the  jury  that  the  ac- 
cused,* at  the  time  of  the  alleged  burglarious  breaking  and  enter- 
ing, intended  to  seek  or  obtain  the  sexual  connection  by  the  milder 
means  of  solicitation,  entreaty,  and  the  like,  or  in  any  other  way 
with  the  express  consent  or  the  silent  acquiescence  of  such  female, 
then  the  accused  could  not  lawfully  be  found  guilty  of  the  intent 
to  commit  rape.  It  will  therefore  be  for  the  jury  to  consider  and 
determine  in  this  case,  from  all  the  evidence  and  circumstances 

proved,  whether  or  not  the  prisoner, ,  broke  and  entered  the 

said  dwelling  house  with  the  felonious  intent  then  and  there  to 

have  sexual  connection  with  the  said  by  force  and  against 

her  will;  for,  if  that  was  not  the  intent  with  which  he  broke  and 
entered  the  house,  then  he  did  not  break  and  enter  it  with  the  intent 
to  commit  rape  upon  her,  and  therefore  ought  not  to  be  convicted, 
under  this  indictment,  of  that  specific  crime.  If,  however,  the 
jury  should  be  satisfied,  beyond  a  reasonable  doubt,  from  all  the 
evidence,  that  he  so  broke,  and  entered  it  with  that  intent,  then  He 
should  be  convicted  thereof.^* 

§  1345.     Attempt  to  commit  burglary 

You  have  observed  that  the  charge  is  that  defendant  attempted 
to  break  and  enter  said  building  with  intent  to  commit  a  larceny. 
If  another  man  than  the  defendant  feloniously  broke  and  entered 
said  building,  with  intent  to  commit  a  larceny,  he  must  have  first 
attempted  to  do  so  before  consummating  the  breaking  and  enter- 
ing, and  if  the  defendant  was  concerned  in  the  commission  of  that 
offense,  and  co-operating  with  the  person  committing  it  in  its 
commission,  then  he  is  chargeable  with  the  attempt  made  by  such 
a  person  the  same  as  if  he  had  made  the  attempt  himself.  If  such 
a  breaking  and  entering  was  with  intent  to  commit  a  larceny,  and 
the  defendant  was  concerned  in  the  commission  of  the  breaking 
and  entering  with  that  intent,  he  is  chargeable  with  such  an  in- 
tent. If  you  find  beyond  a  reasonable  doubt,  upon  all  the  evidence, 
that  the  defendant  did  thus  attempt  to  break  and  enter  said  build- 
ing, and  the  said  attempt  to  break  and  enter  was  with  intent  to 
commit  a  larceny,  then  you  will  find  him  guilty  ;  but  if,  upon  a  view 
of  the  whole  evidence,  you  have  a  reasonable  doubt  of  his  guilt  as 
charged,  you  will  acquit  him.^ 

•^'4  State  V.  Fisher  (Del.)  41  A.  208,  55  state  v.  Mahoney,  07  N.  W.  10S9, 

1  Fennewill,   303.  122  Iowa,  168. 
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B.     Pleading  and   Proof 

§  1346.     Correspondence  with  allegations  of  indictment  of  proof 

of  ownership  of  premises  burglarized 
§  1346(1).    Texas 

You  are  instructed  that  a  person  who  is  in  the  direct  control  of 
a  house,  and  exclusive  management  and  control  of  property,  is,  for 
the  purposes  of  law,  the  occupant  of  such  house,  and  owner  of  such 
property.^ 

5   1346(2).    West  Virginia 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  house  mentioned  in  the  indict- 
ment was  in  the  actual  or  constructive  possession  of  M.,  then  the 
ownership  is  properly  laid  in  the  said  M.,  although  they  believe 
from  the  evidence  that  the  title  to  said  property  was  at  the  time 
in  M., ,  and 's  heirs.^' 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  M.  held  the  possession  of  said 
house  at  the  time  alleged  in  the  indictment,  and  that  he  used  and 
occupied  said  house  as  a  dwelling,  then,  in  contemplation  of  law, 
said  house  was  the  dwelling  house  of  M.,  although  he  may  have 
absented  himself  therefrom  for  several  months,  and  although  he 
may  have  had  another  dwelling  house  during  the  same  time.^ 

§  1347.     Ownership  of  goods  in  railroad  car  charged  to  have  been 
burglarized 

You  are  instructed  that  it  is  charged  in  this  indictment  that  the 
goods  and  chattels  alleged  to  be  in  the  car  were  the  property  of 

the Railroad  Company,  and  such  allegation  must  be  proved. 

It  is  not  necessary,  however,  that  the  railroad  company  should 
have  been  the  absolute  owner  of  the  property.  If  the  goods  and 
chattels  were  in  the  possession  of  the  company  as  a  common  car- 
rier for  the  purpose  of  transportation,  that  would  constitute  such 
ownership  as  would  sustain  the  indictment  in  that  particular.*^^ 

§  1348.     Included  offenses 

The  jury  are  instructed  that  if  any  person,  with  intent  to  commit 
any  public  offense  in  the  nighttime  enter  any  dwelling  house  with- 
out breaking,  he  is  guilty  of  a  crime  under  the  laws  of  this  state, 
and  this  latter  crime  is  necessarily  included  in  that  of  burglary.^* 

5  6  Lamater  v.  State,  42  S.  W.  304,  ss  state  v.  Williams,  21  S.  E.  721, 

38  Tex.  Cr.  R.  249.  40  W.   Va.  268. 

5  7  State  V.  Williams,  21  S.  E.  721,  so  state  v.  Davenport  (Del.)  77  A. 

40  W.  Va.  268.  967,  2  Boyce,  12. 

6  0  state  V.  Maxwell,  42  Iowa,  208. 
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§  1349.     Same — Conviction  of  larceny 
§   1349(1).     Iowa 

You  are  instructed  that  the  indictment  charges  larceny  from  a 
store  building  in  the  nighttime.  If  you  fail  to  find  the  defendant 
guilty  of  the  crime  charged  in  the  indictment,  you  may  find  him 
guilty  of  the  included  crime  of  larceny,  if  you  find,  under  these 
instructions,  the  evidence  warrants  you  in  doing  so;  and  in  con- 
sidering whether  he  is  guilty  of  such  included  crime  you  will  ob- 
serve the  instructions  herein  given  you  on  the  subject  of  reason- 
able doubt  and  circumstantial  evidence  and  you  should  not  con- 
vict of  the  higher  offense  if  you  have  a  reasonable  doubt  as  to  the 
ofifense  of  which  defendant  is  guilty,  if  you  find  him  to  be  guilty.®^ 

§   1349(2).    Missouri 

The  jury  are  instructed  that  there  is  no  charge  of  larceny  in  this 
case,  and  although  the  jury  may  believe  that  the  defendant  stole  the 
chickens  and  turkey,  they  will  nevertheless  acquit  unless  they 
believe  beyond  a  reasonable  doubt  that  the  defendant  is  guilty  of 
burglary,  as  defined  in  the  other  instructions.®' 

The  jury  are  instructed  that,  if  you  believe  and  find  from  the  evi- 
dence that  the  defendant  unlawfully  and  forcibly  both  broke  and 

entered  into  the  store,  shop,  and  Iniilding  of  the  said  ,  as 

defined  and  explained  in  the  preceding  instruction,  and  that  after 
breaking  into  and  entering  the  same  the  defendant  took  and  car- 
ried away  therefrom  the  one-horse  wagon  and sets  of  single 

harness  mentioned  in  the  information  in  this  case,  or  any  part  of  it, 
and  that  he  did  so  with  the  intent  to  fraudulently  convert  the  same 
to  his  own  use  and  to  permanently  deprive  the  owner  thereof  with- 
out his  consent,  and  that  said  one-horse  wagon  and  sets  of 

single  harness  were  the  property  of  the  said  and  were  of 

any  value  whatever,  you  will  find  the  defendant  guilty  of  grand 
larceny  also,  and  assess  the  punishment  at  imprisonment  in  the 
penitentiary  in  addition  to  the  punishment  for  the  burglary  for  a 
term  of  not  less  than nor  more  than years. ®^ 

The  court  instructs  the  jury  that  if  you  believe  and  find  from 

the  evidence  that  the  defendant,  at  and  in  the  county  of and 

state  of ,  on  the  night  of  the day  of ,  did  will- 
fully and  unlawfully  break  into  and  enter  a  certain  storehouse, 
and  if  the  said  storehouse  was  at  the  time  and  place  aforesaid  in 

the  possession  of  the   Company,   a   corporation   organized 

under  the  laws  of  the  state  of  ,  and  if  the  said  defendant 

61  State  V.  Nordman,  70  N.  W.  621,  03  state  v.  Speritus,  90  S.  W.  459, 

101  Iowa,  446.  191  Mo.  24. 

6  2  State  V.  McGuire,  91  S.  W.  939, 
193  Mo.  215. 
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broke  into  and  entered  the  said  store  building,  at  the  time  and  place 
aforesaid,  with  the  intent  then  and  there  to  take,  steal,  and  carry 
away,  and  convert  to  his  own  use,  and  deprive  the  owners  of  the 
use  thereof,  of  any  valuable  goods,  wares,  and  merchandise  situate, 
kept,  and  deposited  in  the  said  building,  then  you  will  find  him 
g-uilty  of  burglary,  and  assess  his  punishment  at  imprisonment  in 
the  penitentiary  for  a  term  not  less  than  three  years.  And  if  you 
further  believe  and  find  from  the  evidence  that  this  defendant,  at 
the  time  and  place  aforesaid,  did  willfully  and  feloniously  steal, 
take,  and  carry  away  from  within  said  building,  with  intent  to  con- 
vert to  his  own  use,  and  deprive  the  owners  of  the  use  thereof,  any 
goods,  wares,  and  merchandise  of  any  value  whatever,  and  if  such 
goods,  wares,  and  merchandise  were  then  and  there  the  property  of 
the  said  company,  a  corporation  as  aforesaid,  you  will  also  find  him 
guilty  of  larceny,  and  assess  his  punishment  for  such  larceny  at 

imprisonment  in  the  penitentiar}^  for  not  less  than ^  nor  more 

than years.*'* 

§   1349(3).    Nebraska 

The  jury  are  instructed  that  under  an  information  for  burglary 
the  accused  may  be  found  guilty  of  larceny  ;  and  if,  in  this  case,  the 
jury  are  not  satisfied  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  committed  the  burglary  as  charged  in  the  infor- 
mation, still,  if  the  jury  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant  did  steal  the  goods  described  in 

the  information  from  the  possession  of  the  said  ,  then  the 

jury  may,  under  this  information,  find  the  defendant  guilty  of  lar- 
ceny.^'^ 

§  1349(4).    West  Virginia. 

The  jury  is  instructed  that  although  they  should  believe  that  no 
dwelling  house  was  broken  or  entered,  as  alleged  in  the  indictment, 
yet  if  they  believe  from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  stole  and  carried  away  any  of  the  goods  of 

,  as  alleged  in  the  indictment,   then  they  should   find  him 

guilty  of  the  larceny  of  said  goods.®^ 

6  4  State  V.  Sprague.  50  S.  W.  901,  er,  Ferguson  v.  State,  72  N.  W.  590, 

149   Mo.   409.     This   instruction   was  52  Neb.  4.32,  66  Am.  St.  Rep.  512.     It 

drafted  to  meet  the  provision  of  the  was  objected  to  this  instruction  that 

statute    that,    if    both    burglary    and  the  fact  of  burglary  was  assumed, 

larceny  are  committed,   the  value  of  66  State  v.  Williams,  21  S.  E.  721, 

the  property  stolen  is  immaterial.  40  W.   Va.  268. 


§  1350  INSTRUCTIONS   TO  JURIES  1628 

C.    Evidence 

§  1350.     Presumptions  and  burden  of  proof 
§  1350(1).    California 

You  are  instructed  that  the  fact  that  a  person  attempts  to  steal 
while  in  a  building  is  not  sufficient,  without  other  circumstances 
proved,  to  cast  on  him  the  burden  of  proving  himself  not  guilty 
of  burglary.**' 

§   1350(2).    Iowa 

You  are  instructed  that  if  you  find  from  the  evidence,  and  be- 
yond reasonable  doubt,  that  the  defendant  went  to  the  dwelling 

house   of   secretly  and   in   the   nighttime,   and   there   secretly 

entered  the  dwelling  house,  and  was  shortly  thereafter  found  un- 
dressed and  in  bed  with ,  who  was  then  also  undressed,  then 

a  strong  presumption  would  arise  that  he  did  so  enter  for  the  pur- 
pose of  committing  adultery ;  and  such  presumption  would  con- 
tinue until  rebutted  by  the  evidence,  and,  if  not  so  rebutted,  would 
justify  you  in  finding  such  intent  to  have  existed  at  the  time  of 
the  entry.  "Nighttime"  means  the  time  between  darkness  after  sun- 
down and  dawn  of  daylight  in  the  morning.^ 

§  1351.     Presumption  raised  by  possession  of  goods  taken  from 

burglarized  premises 

Effect  of  possession  of  stolen  goods  as  evidence  of  guilt  in  prosecution  for 
larceny,  see  post,  §  3321. 

§   1351(1).    United   States 

The  jury  are  instructed  that,  if  you  are  satisfied  that  defend- 
ant was,  on  the  night  this  post  office  was  broken  into,  in  the  town 

of  ,  and  that  he  was  passing  under  an  assumed  name,  and 

that  afterwards  some  of  the  property  which  was  stolen  on  that  oc- 
casion was  found  in  his  possession,  then  the  jury  might  infer  that 
he  was  one  of  the  persons  who  broke  into  the  post  office  and  robbed 
it,  unless  he  has  explained  his  possession  of  the  stolen  property 
in  such  a  way  as  to  show  that  he  was  not,  and  could  not  have  been, 
connected  with  the  breaking  of  the  post  office.^® 

§  1351(2).    Arizona 

You  are  charged  that  possession  of  stolen  goods  by  the  accused 
recently  after  a  burglary  in  which  larceny  has  been  committed,  if 

6  7  People  V.   Barry,  29  P.  1026,  94           6  9  Considine  v.  United  States  (C.  C. 

Cal.  481.  A.  Ohio)  112  F.  342,  50  C.  C.  A.  272, 

c 8. State  V.   Mecum,  64  N.  W.  286,       certiorari   denied   22   S.   Ct.  938,   184 

95  Iowa,,  433.  U.  S.  699,  46  L.  Ed.  765. 
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unexplained,  is  a  circumstance  from  which  you  may  infer  the  com- 
plicity of  the  accused  in  the  larceny.'" 

You  are  instructed  that  the  value  of  such  evidence,  however,  is 
to  be  determined  by  you  alone.  In  determining  the  weight  to 
be  attached  to  such  a  circumstance  as  evidence  tending  to  prove 
guilt,  you  should  take  into  consideration  all  the  facts  and  circum- 
stances connected  with  such  possession,  and  their  relation  to  the 
other  proofs  in  the  case.'^ 

§  1351(3).    California 

The  jury  are  instructed  that,  if  unexplained,  you  may  consider,  as 
a  circumstance  tending  to  prove  guilt,  the  possession  by  the  de- 
fendant of  the  stolen  property  recently  after  the  alleged  commission 
of  the  ofifense,  if  you  find  any  such  property  to  have  been  in  his 
possession.'^ 

I  charge  you,  gentlemen,  that  the  mere  fact  of  the  defendant  hav- 
ing in  his  possession  and  disposing  of  the  property  alleged  to  have 
been  stolen ;  that  is,  if  you  are  satisfied  beyond  a  reasonable  doubt 
that  he  had  in  his  possession  the  property  alleged  to  have  been 
stolen,  and  attempted  to  dispose  of  it — I  say  that  those  facts  are 
only  circumstances  tending  to  show  guilt,  but  they  are  not  of  them- 
selves sufficient  to  prove  that  he  committed  the  burglary.  And 
if  the  defendant  has  explained  satisfactorily  how  he  came  into  pos- 
session of  the  alleged  stolen  property,  and  from  such  explanation 
you  believe  that  he  did  not  participate  in  the  burglary,  and  there 
is  no  other  evidence  connecting  him  with  the  crime,  then  you  will 
return  a  verdict  of  not  guilty.'^ 

The  court  instructs  the  jury  that  the  possession  of  stolen  prop- 
erty recently  after  the  commission  of  the  alleged  offense  by  the 
persons  charged,  if  you  find  any  such  property  to  have  been  in  their 
possession,  if  unexplained,  is  a  circumstance  tending  to  prove 
their  guilt;  and  if  the  jury  believe  from  the  evidence  that  the  de- 
fendants were  found  with  the  stolen  property  in  their  possession, 
if  you  find  any  was  feloniously  taken,  then,  to  determine  the  weight 
to  be  attached  to  that  circumstance  as  tending  to  prove  guilt,  the 
jury  should'  consider  all  the  circumstances  attending  such  posses- 
sion, proximity  of  the  place  where  found  to  the  place  of  the  alleged 
burglary,  the  lapse  of  time  since  the  property  was  taken,  the  char- 
acter and  nature  of  the  property  taken,  whether  the  propert}'-  was 
concealed,  whether  the  parties  denied  or  admitted  the  possession, 
and  the  demeanor  and  character  of  the  accused.     All  of  these  cir- 

To  Vincent  v.  State,  145  P.  241,  16  7  2  People  v.  O'Donnell,  117  P.  933, 

Ariz.  297.  16  Cal.  App.  716. 

7  1  Vincent  v.  State,  145  P.  241,  16  t 3  People  v.   Lang,   76  P.   232,   142 

Ariz.  297.  Cal.  482. 
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cumstances,  so  far  as  they  have  been  proved,  are  proper  to  be  taken 
into  account  by  the  jury  in  determining  how  far  the  possession  of 
the  property  by  the  accused,  if  it  has  been  proved,  tends  to  show 
his  or  their  guilt.'* 

§  1351(4).    Delaware 

You  are  instructed  that,  it  is  a  well-settled  rule  of  criminal  law  in 
this  state  that,  when  property  recently  stolen  is  found  in  the  pos- 
session of  a  person,  that  person  is  presumed  to  be  the  one  who  stole 
it,  unless  he  accounts  for  his  possession  thereof  satisfactorily  to  the 
jury.  When  a  dwelling  house,  in  which  moneys,  goods  and  chattels, 
the  subjects  of  larceny,  are  kept  and  deposited,  has  been  recently 
broken  and  entered  into,  and  such  moneys,  goods,  and  chattels,  or 
any  part  of  them,  are  then  and  there  stolen,  the  subsequent  posses- 
sion thereof  by  a  person  is  prima  facie  evidence  of  the  commission 
by  such  person  as  well  of  the  breaking  and  entering  as  of  the  in- 
tent to  commit  larceny;  that  is,  the  possessor  of  such  goods  is  pre- 
sumed to  have  committed  the  whole  crime — it  may  be  as  principal 
or  accomplice — unless  he  satisfactorily  accounts  to  the  jury  for 
his  possession  of  such  goods.  This,  however,  is  a  rebuttable  pre- 
sumption. It  is  for  you  to  say,  under  all  evidence  in  this  case, 
whether  that  presumption  has  been  rebutted.'''^ 
§   I35il(5i).     Georgia 

You  are  instructed  that,  if  the  corpus  delicti — that  is,  if  the  bur- 
glary— is  proven  to  your  satisfaction,  and  after  that  the  goods 
alleged  to  have  been  stolen,  or  some  part  of  them,  are  found  in  re- 
cent possession  of  the  defendant,  if  you  find  there  was  a  recent 
possession  of  stolen  goods  not  satisfactorily  accounted  for,  that 
would  be  a  circumstance  from  which  you  might  infer  that  the  party 
so  in  possession  of  them  is  the  guilty  party,  and  convict  her  of  the 
oifense.'^* 

Now  I  charge  you,  gentlemen,  that  if  it  be  shown  by  the  evi- 
dence in  this  case,  beyond  a  reasonable  doubt,  that  some  one  did 

break  and  enter  the  pressing-club  house  of ,  in  this  county, 

and  about  the  time  charged  in  this  bill  of  indictment,  and  it  was  his 
place  of  business,  and  you  believe  that  there  were  vakfable  goods 
contained  in  that  house  at  the  time,  and  that  this  breaking  and  en- 
tering was  done  with  intent  to  steal,  or  if,  after  breaking  and 
entering,  the  parties  did  steal  therefrom  goods  of  the  value  as  here 
charged  and  as  here  described,  and  if  it  be  shown,  gentlemen,  that 
recently  thereafter  this  defendant  was  found  in  possession  of  those 

74  People  V.  Brady,  65  P.  823,  J3.3  7g  Walker  v.    State,   63    S.   E.   5.34. 

Cal.  XX.  5  Ga.  App.  430.    This  instruction  was 

■^5  State  V.  Short,  75  A.  787,  7  Pen-  not  objected  to. 
newill,  295. 
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goods,  or  a  portion  thereof,  so  stolen  from  that  house,  if  there  were 
any  stolen,  then,  gentlemen,  that  would  be  a  circumstance  from 
which  you  would  be  avithorized  to  find  him  guilty  of  the  offense  of 
burglary,  unless  he  made  an  explanation  of  his  possession  of  those 
goods  consistent  with  his  innocence  in  your  opinion,  of  all  of 
which  you  are  to  be  the  judges." 

•  You  are  instructed  that,  where  a  burglary  has  been  commit- 
ted, and  property  which  was  in  the  house  at  the  time  of  the  burglary 
is  soon  thereafter  found  in  the  possession  of  a  person  who  is  unable 
to  account  for  his  possession,  it  raises  a  presumption  of  his  guilt,  and 
the  jury  are  authorized  to  convict  upon  this  testimony  alone;  this 
being  a  matter  entirely  for  the  jury,  taking  into  consideration  the 
character  of  the  case,  the  nature  of  the  property  found  upon  his 
person  or  in  his  possession,  the  length  of  time  which  had  elapsed 
since  the  burglary,  and  the  difficulty  or  impossibility  on  the  part 
of  the  accused  to  account  for  his  possession  of  the  property,  if  you 
should  conclude  that  it  was  stolen  from  the  house  at  the  time  that 
a  burglary  was  committed.'* 

§   1351(6).     Illinois 

The  jury  are  instructed  that  possession  of  stolen  property  re- 
cently after  a  larceny  has  been  committed  is  prima  facie  evidence 
that  the  party  in  whose  possession  the  same  is  found  committed  the 
larceny,  and,  if  a  burglary  was  committed  at  the  same  time  and  in 
connection  with  the  larceny,  that  such  possession  is  also  prima  facie 
evidence  "that  the  party  in  possession  committed  the  burglary,  and 
that  such  possession,  if  unexplained,  would  warrant  a  conviction.'* 

§   1351(7).    Iowa 

You  are  instructed  that  possession  of  goods  recently  stolen  does 
not  in  itself  create  presumption  or  amount  to  prima  facie  proof 
that  the  possessor  is  guilty  of  breaking  and  entering  the  building 
in  which  the  goods  were  kept;  but  if  other  evidence  in  the  case 
shows  beyond  a  reasonable  doubt  that  the  building  was  broken  and 
entered  by  some  one,  that  the  theft  of  the  goods  was  accomplished 
at  the  time  and  by  means  of  the  breaking  and  entering,  proof  of 
possession  unexplained,  or  in  the  absence  of  circumstances  raising 
a  reasonable  doubt  as  to  whether  the  possession  of  the  goods  had 
been  acquired  otherwise  than  by  the  crime  charged,  is  sufficient 
to  warrant  a  conviction.*" 

You  are  instructed  that  the  fact  of  possession,  soon  after  a 
burglary,  of  goods  taken  from  burglarized  premises  by  breaking  and 

7  7  McElroy  v.   State,  53   S.  E.  759,  7  9  People  v.  Everett,  90  X.  E.  226, 

125  Ga.  37.  242  111.  628. 

7  8  Scott  V.  State.  50  S.  E.  49,  122  so  state    v.    Dona  van,    101    N.    W. 

Ga.  13S.  122,  125  lovka,  239. 
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entering,  if  unexplained,  is  sufficient  to  warrant  the  conclusion  that 
the  person  having  such  possession  is  the  person  who  broke  and  en- 
tered the  building,  unless  the  evidence  showing  such  possession 
leaves  a  reasonable  doubt  whether  the  defendant  may  not  have 
come  into  possession  of  the  goods  otherwise  than  by  breaking  and 
entering.*^ 

You  are  instructed  that,  if  you  find  from  the  evidence,  beyond  a 

reasonable  doubt,  that  on  or  about  the of ,  a  building 

belonging  to  or  in  the   possession   or  occupancy  of  ,   and 

situated   in   county,    state   of   ,    was   broken    into   and 

entered,  and  that  personal  property  was  stolen  therefrom,  and 
you  further  find  that  within  a  few  hours  thereafter  the  property 
so  stolen  was  in  the  possession  of  the  defendants,  you  will,  in  such 
case,  be  warranted  in  concluding  and  finding  that  such  property 
was  stolen  by  the  defendants  from  said  building  by  breaking  and 
entering  the  same,  unless  the  facts  and  circumstances  disclosed, 
or  the  evidence  introduced  by  the  state  or  the  defendants,  raises  in 
your  mind  a  reasonable  doubt  as  to  whether  the  defendants  did 
not  come  honestly  into  the  possession  of  such  property.  If  such 
reasonable  doubt  has  been  raised  in  your  minds  by  the  testimony 
and  facts  and  circumstances  introduced  and  appearing  in  the  case, 
then  you  should  not  act  upon  said  presumption  in  convicting  the 
defendants,  and  should  not  convict  the  defendants,  unless  their 
guilt  has  otherwise  been  proven,  as  you  are  directed  it  must  be.*^ 

The  jury  are  instructed  that,  if  parties  are  found  in  possession 
of  goods  recently  stolen  by  breaking  into  a  building,  and  which 
have  been  stolen  by  breaking  into  a  building,  it  causes  a  presump- 
tion that  such  parties  have  stolen  such  goods  by  breaking  into  a 
building.  This  presumption  may  be  rebutted  by  the  defendant's 
explaining  such  possession.  The  burden  is  on  the  state  to  prove, 
and  it  must  prove,  that  such  goods  were  stolen  from  a  building, 
before  such  presumption  exists.*^ 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  be- 
yond a  reasonable  doubt  that  in  the  month  of  a  building 

belonging  to  and  situated   in  county,  was   broken 

into,  and  that  property  was  stolen  therefrom,  and  you  further  find 
that  within  a  few  hours  thereafter  the  property  so  stolen  was  found 
in  the  possession  of  the  defendant,  you  will,  in  such  a  case,  be  war- 
ranted in  concluding  that  the  property  was  stolen  by  defendant 
from  said  building  by  breaking  and  entering  the  same,  unless  the 
facts  and  circumstances  disclosed  by  the  evidence  raise  in  your 

81  state  V.  Swift,  94  N.  W.  269,  120  S3  state   v.    La    Grange,   62   N.    W. 

Iowa,  8.  064,  94  Iowa,  60. 

8  2  State  V.  Ryan,  85  N.  W.  812,  113 
Iowa,  536. 
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minds  a  reasonable  doubt  as  to  whether  he  did  not  come  honestly 
into  such  possession.** 

You  are  instructed  that,  if  you  are  satisfied  from  the  evidence, 
beyond  a  reasonable  doubt,  that  some  person,  between  sunset  of 
,  and  sunrise  of  the  next  day,  wrongfully  broke  in  and  en- 
tered the  above  referred  to  office,  with  the  intent  to  commit  the  crime 
of  larceny,  as  above  defined,  and  if  you,  in  like  manner,  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that  at  and  just  after  such  en- 
try certain  coin  described  by  the  witnesses  was  taken  from  such  office, 
and  that  said  coin  was  the  next  morning  found  in  the  possession  of  the 
defendant,  then  you  will  be  warranted  in  finding  that  the  defend- 
ant stole  such  coin  by  breaking  and  entering  said  office,  as  charged 
in  the  indictment.*" 

§   1351(8).    Michigan 

The  jury  are  instructed  that  the  possession  of  stolen  property 
found  with  persons  accused  is  not  prima  facie  evidence,  even,  of 
a  burglary.  As  applied  to  this  case,  however,  if  you  find  that  who- 
ever broke  the  window  stole  the  flour  out  of  the  mill,  then,  in 
whosesoever  possession  the  flour  was  found  shortly  after,  such  posses- 
sion would  be  evidence  of  larceny ;  and  you  would  from  that  be  jus- 
tified, provided  you  found  as  a  fact  that  the  same  persons  who  broke 
and  entered  the  mill  committed  the  larceny,  in  finding  the  parties  in 
whose  possession  the  goods  were  found  guilty  of  burglary,  as  well  as 
larceny.*® 

§   135!  (9).    Mississippi 

The  court  instructs  the  jury  for  the  state  that  in  a  trial  for  bur- 
glary and  larceny  possession  of  property  shown  to  have  been  re- 
cently stolen  from  the  burglarized  house  is  a  circumstance  from 
which  the  jury  may  infer  the  guilt  of  the  person  or  persons  found 
in  possession  of  such  recently  stolen  property ;  and  if,  in  this  case, 
the  jury  believe  from  all  the  evidence  and  circumstances  in  evi- 
dence beyond  a  reasonable  doubt  that  the  barn  house  of  the 

was  broken  into,  and  property  of  the  ,  of  any  value  what- 
ever, stolen  therefrom,  and  that  recently  thereafter  the  defendants 
were  then  in  possession  of  said  stolen  property,  then  the  jur}-  are 
authorized  to  convict  these  defendants,  and  should  do  so,  unless 
the   defendants   have   given   in   the  evidence   shown  a   reasonable 

84  state  V.    La   Grange,   62   N.    W.  may  be  warranted  in  finding  tliat  the 

664,  94  Iowa,   60.  defendant  stole  the  coin  by  means  of 

8  5  state  V.  Yohe,  53  N.  W.  1088,  87  the   breaking   alleged   in    the   indict- 

lowa,  33.     This  instruction  does  not  ment. 

charge  that  the  jury  can  convict,  if  86  People  v.  Wood,  58  N.  W.  638,  99 

the  defendant  was  merely  guilty   of  Mich.  620. 
larceny,   but   charges    that   the   jury 
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account  or  explanation  of  how  they  came  in  possession  of  the 
same.*' 

§   1351(10).    Missouri 

You  are  instructed  that,  where  property  has  been  stolen,  by 
means  of  a  burglary,  proved  beyond  a  reasonable  doubt,  and  re- 
cently thereafter  the  same  property,  or  any  part  thereof,  is  found 
in  the  possession  of  another,  such  person,  in  whose  possession  the 
same  is  found,  is  presumed  to  be  the  thief  who  stole  the  same, 
and  is  also  presumed  to  have  used  all  means  necessary  to  have  se- 
cured access  to  and  possession  of  such  property,  and  if  he  fails 
to  account  for  his  possession  of  such  property  in  a  manner  con- 
sistent with  his  innocence,  or  unless  such  presumption  be  overcome 
by  direct  evidence,  or  by  the  attending  circumstances,  or  by  the 
character  and  habits  of  life  of  the  possessor,  or  otherwise,  then 
this  presumption  that  the  person  in  whose  possession  such  property 
is  found  is  the  thief,  and  used  all  means  necessary  to  secure  such 
property,  becomes  evidence  against  him,  so  that  unless  such  pos- 
session be  explained  or  the  presumption  arising  therefrom  be  over- 
come by  evidence,  as  aforesaid,  to  your  satisfaction,  then  from  such 
possession  of  property  recently  stolen  you  are  authorized  to  pre- 
sume such  person  guilty  of  both  the  larceny  and  the  burglary.** 

If  you  find  from  the  evidence  that  the  property  mentioned  in 
the  information,  to  wit,  a  one-horse  wagon  and  sets  of  sin- 
gle harness,  was  the  property  of ,  and  that  it  w^as  stolen  in 

the  city  of  -,  state  of  ,  on  or  about  the  day  of 

,  and  that  recently  thereafter  the  same  or  any  part  of  said 

property  was  found  in  the  exclusive  possession  of  the  defendant, 
then  the  defendant  is  presumed  to  be  guilty  of  the  theft,  and  the 
law  will  further  presume  that  the  thief  resorted  to  and  made  use 
of  all  means  necessary  to  gain  access  to  and  possession  of  such 
stolen  property,  and  the  burden  is  on  him  to  rebut  or  overcome 
presumption  to  your  satisfaction,  but  not  beyond  a  reasonable 
doubt.  The  presumption  of  guilt  arising  from  the  mere  naked  fact 
of  possession  of  stolen  goods  may,  in  the  absence  of  other  corrob- 
orating testimony,  be  rebutted  by  the  evidence  that  the  defend- 
ant received  the  property  from  another  person,  or  by  evidence  that 
the  defendant  was  at  a  dififerent  place  than  that  at  which  the  prop- 
erty was  stolen  at  the  time  it  was  stolen ;  but  unless  such  pre- 
sumption is  so  rebutted,  or  unless  such  possession  is  accounted 
for  in  a  manner  consistent  with  the  innocence  of  the  defendant 
by  the  evidence  in  the  case,  or  the  circumstances  attending  such 

8T  Cook  V.  State,  28  So.  833.  ^"^  State   v.    James.    92    S.    W.   679, 

194  Mo.  268,  5  Ann.  Cas.  1007. 
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possession,  or  by  the  combined  weight  of  one  or  more  of  the  kinds 
of  evidence  just  mentioned,  then  you  should  find  the  defendant 
guilty  of  stealing  the  property  and  also  of  the  burglary.** 

The  court  instructs  the  jury  that  recent  possession  of  personal 
property  obtained  by  and  through  a  burglary,  if  unexplained  to 
the  reasonable  satisfaction  of  the  jury  that  such  possession  is  not 
a  guilty  possession,  is  presumed  by  the  law  to  be  a  guilty  posses- 
sion, and  such  presumption  becomes  conclusive  upon  the  defendant 
that  such  possession  is  a  guilty  possession,  both  as  to  the  bur- 
glary and  larceny,  unless  he  shall  satisfy  the  jury,  from  all  the  evi- 
dence in  the  case,  that  such  possession  is  not  a  guilty  possession  ; 
but  the  court  further  intructs  the  jury,  if  they  believe  from  the 
evidence  in  the  case  such  presumption  of  law  aforesaid  is  not  cor- 
roborated or  strengthened  by  other  evidence  as  to  the  commission 
of  the  offense,  such  presumption  may  be  rebutted  by  the  fact  of 
the  defendant's  good  character,  if  they  believe  he  had  a  good  char- 
acter fromi  the  evidence  in  the  case.*" 

The  jury  are  instructed  that  if  the  jury  believe  that,  soon  after 
the  commission  of  the  burglary  charged  in  the  second  count,  any 
portion  of  the  property  taken  at  the  time  of  the  burglary,  was 
found  in  the  possession  of  the  defendant,  such  possession  will  be 
presumptive  evidence  of  defendant's  guilt,  and  if  such  possession  of 
said  stolen  property  is  not  satisfactorily  explained  by  the  defend- 
ant, it  will  be  conclusive  evidence  of  his  guilt,  and  the  jury  are 
further  instructed  that  it  devolves  upon  the  defendant  to  explain 
such  possession.*^ 

§   1351(11).    Vermont 

You  are  instructed  that,  if  you  find  that  the  articles  mentioned  in  the 
evidence  were  the  same  as  were  in  that  house,  then  the  respondent's 
possession  of  them  is  a  circumstance,  taken  unexplained,  that  may  be 
weighed  and  considered  hy  you  upon  the  question  of  whether  he  com- 
mitted the  crime  of  burglary.*' 

§  1352.     Effect  of  possession  not  exclusive  of  that  of  others 

You  are  instructed  that,  when  the  possession  sought  to  be  proved 
on  the  part  of  the  accused  consists  of  the  asserted  fact  that  the 
stolen  property  was  found  in  the  house  of  the  defendant,  it  must 
be  shown  that  the  possession  and  occupation  of  the  house  by  the 
defendant  was  exclusive,  and  was  not  enjoyed  by  other  parties 
jointly  with  him.     If  you  find  the  house  was  used  by  others — bv 

S9  State  V.  Speritus,  90  S.  W.  459,  the  effect  of  any  explanation  by  de- 

191  Mo.  24.  fendant  of  his  possession. 

9  0  State  V.  Owsley,  20  S.  W.   194,  9i  State  v.  Tutt,  63  Mo.  595. 

Ill  Mo.  450.     This  should  be  accom-  9  2  State  v.  Peach,  40  A.  732,  70  Vt. 

panied    by    other   instructions   as   to  283. 
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Others  with  him — such  evidence  would  not  alone  authorize  a  con- 
viction, but  such  fact  may  and  should  be  considered  by  the  jury, 
together  with  all  the  evidence  in  the  case,  in  passing  upon  the  guilt 
or  innocence  of  the  person  charged."^ 

§  1353.  Sufficiency  of  explanation  of  possession  of  stolen  property 
§  1353(1).    Alabama 

The  court  charges  the  jury,  while  the  law  is  that  the  recent  pos- 
session of  stolen  goods,  if  unexplained,  may  justify  a  conviction, 
yet,  if  defendant  has  explained  his  possession  of  the  goods  to  the 
reasonable  satisfaction  of  the  jury,  and  if,  upon  a  fair  consideration 
of  all  the  evidence,  the  jury  have  a  reasonable  doubt,  growing  out 
of  any  part  of  the  evidence,  as  to  defendant's  guilt,  the  jury  must 
acquit  him.^^ 

§   1353(2).    Florida 

You  are  instructed  that,  where  property  taken  by  breaking  and 
entering  with  intent  to  commit  a  felony  is  found  in  the  exclusive 
possession  of  the  defendant  being  tried  on  the  charge,  recently 
after  the  breaking  and  entering  and  the  theft  of  the  goods  so  found, 
such  possession,  when  standing  alone,  is  sufficient  to  cast  upon  him  or 
.them  the  burden  of  explanation  how  he  came  by  them,  or  of  giving 
some  explanation ;  and,  if  he  fail  to  do  so,  to  warrant  the  jury  of  con- 
victing him  of  the  crime  charged.  The  explanation  given  must  not 
only  be  reasonable;  it  must  be  credible,  or  enough  so  to  raise  a 
reasonable  doubt  in  the  minds  of  the  jury,  who  are  the  judges  of 
the  reasonableness  and  probability  as  well  as  credibility.^^ 

§   1353(3).    Georgia 

The  court  instructs  the  jury  that  the  exclusive  and  unexplained 
possession  of  stolen  property  recently  after  a  burglary,  in  the  com- 
mission of  which  a  theft  was  perpetrated,  may  raise  a  presumption 
of  fact  that  the  party  in  possession  is  the  burglar,  where  the  bur- 
glary has  been  established  beyond  a  reasonable  doubt;  and  the 
burden  would  be  upon  the  person  in  whose  recent  possession  the 
goods,  if  stolen,  were  found,  to  explain  such  possession.  It  is  a 
presumption  arising  out  of  fact,  and  is  therefore  a  matter  for  the 
jury;  what  would  be  recent  possession  is  a  matter  for  the  jury, 
as  is  the  satisfactoriness  of  the  explanation.  The  presumption  be- 
ing one  of  fact,  before  it  arises,  the  state  must  have  established  the 
facts  from  which  the  inference  is  drawn  beyond  a  reasonable  doubt ; 
and  whilst  the  burden  is  upon  the  defendant,  if  such  facts  have 

03  Moncrief  v.  State,  25  S.  E.  735,  »5  Roberson  v.  State,  24  So.  474,  40 

99  Ga.  295.  Fla.  509. 

9  4HRle  V.    State,  26   So.  236,   122 
Ala.  85. 
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been  established  beyond  a  reasonable  doubt,  to  explain  the  posses- 
sion to  the  jury,  such  explanation  may  be  drawn  from  any  evi- 
dence in  the  case  which  demonstrates  it,  or  from  the  statement 
of  the  defendant,  if  such  statement  satisfies  the  jury  upon  that 
point.»« 

§   1353(4).    Iowa 

You  are  further  instructed  that,  if  the  evidence  in  this  case 
raises  a  reasonable  doubt  in  your  minds  whether  or  not  the  de- 
fendant received  these  harness  from  some  other  person,  no  mat- 
ter if  he  did  get  them  on  Sunday,  or  even  if  he  had  reason  to 
believe  the  harness  had  been  stolen  by  the  man  from  whom  he 
got  them — if  the  evidence  does  raise  in  your  minds  a  reasonable 
doubt  that  he  received  these  harness  from  some  other  person — 
then  it  is  your  duty  to  acquit.^' 

You  are  further  instructed  that  the  words  "honestly  acquired," 
as  used  in  these  instructions,  mean  nothing  more  than  that  the  de- 
fendant obtained  these  harness  otherwise  than  breaking  and  en- 
tering, as  charged  in  the  indictment.^* 

§  1353(5).    Missouri 

The  court  instructs  the.  jury  that,  if  they  believe  and  find  from 
the  evidence  that  the  defendant  had  possession  of  the  alleged  stolen 
property  recently  after  the  same  had  been  stolen,  and  that,  in  course 

of  the  same  conversation  with  the  witness by  which  the  state 

attempts  to  prove  defendant's  possession  of  said  property,  the 
defendant  gave  an  account  of  said  possession,  explanatory  of  how 
he  obtained  said  possession  otherwise  than  by  stealing  the  same, 
then  if  they  believe  such  account  of  said  possession,  they  should 
find  the  defendant  not  guilty  of  the  crime  charged  against  him  in 
this  information  now  on  trial.^® 

The  jury  are  instructed  that  the  recent  possession  of  stolen  prop- 
erty raises  the  presumption  that  the  person  in  possession  is  guilty, 
and  throvv^s  upon  him  the  burden  of  rebutting  this  presumption,  and 
explaining  his  possession  in  one  of  the  modes  hereafter  declared; 
otherwise,  this  presumption  becomes  conclusive.    And  in  this  case, 

if  you  believe  from  the  evidence  that  the  store  of  ,  within 

the  time  and  at  the  place  specified,  was  entered  under  such  cir- 
cumstances as  constituted  burglary,  as  before  defined ;  that  cer- 
tain of  's  goods  were  then  stolen  and  carried  away  there- 
from ;   and  that  recently  thereafter  (and,  determining  whether  the 

9  6  August  V.  State,  76  S.  E.  164,  11  9  8  state  v.  Brady,  97  N.  W.  62,  121 

Ga.  App.  798.  Iowa,  561,   12  L.  R,  A.   (N.   S.)   199; 

9  7  state  V.  Brady,  97  N.  W.  62.  121  State  v.  Bradv,  91  N.  W.  801. 

Iowa,  561,  12  L.  R.  A.   (N.  S.)   199;  99  state  v.  Speritus,  90  S.  W.  459, 

State  V.  Brady,  91  N.  W.  801.  191  Mo.  24. 
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time  was  recent,  you  will  have  regard  to  the  nature,  character,  and 
situation  of  the  goods)  that  the  goods,  or  any  part  thereof,  were 
found  in  the  possession  of  the  defendant — the  law  presumes  him 
guilty  of  both  the  burglary  and  the  larceny,  and  casts  upon  him 
the  burden  of  accounting  for  such  possession  to  the  satisfaction  of 
the  jury,  that  he  was  not  the  guilty  party,  or  by  evidence  of  the 
attending  circumstances,  or  by  evidence  of  the  character  and  habits 
of  life  of  the  defendant,  or  by  evidence  which  satisfactorily  ex- 
plains such  possession,  as  hereafter  more  fully  declared.  And  un- 
less the  jury  believe,  from  all  of  the  evidence  in  the  case,  he  has 
so  accounted  for  such  possession  on  one  or  the  other  of  these  modes, 
you  should  find  him  guilty  of  the  burglary  charged,  and  may  also, 
in  addition  thereto,  find  him  guilty  of  the  larceny,  if  the  goods  found 
in  his  possession  were  any  of  those  described  in  the  indictment. 
You  are  also  instructed  that,  in  determining  the  guilt  or  innocence 
of  the  defendant,  you  should  take  into  consideration  all  of  the 
facts  and  circumstances  detailed  in  the  evidence  in  reference  to 
his  possession  of  the  said  goods,  and  also  all  the  other  facts  and 
circumstances  shown  in  evidence,  and  if,  from  all  the  evidence,  you 
believe  him  guilty  beyond  a  reasonable  doubt,  as  afterwards  ex- 
plained, you  should  so  find.  Though  you  may  believe  from  the 
evidence  that  the  defendant  was  found  in  the  recent  possession  of 
stolen  goods,  after  the  time  of  the  alleged  burglary  and  larceny, 
the  law  does  not  from  that  fact  alone  presume  him  conclusively 
guilty.  It  only  raises  a  presumption  of  guilt,  which  becomes  con- 
clusive if  unexplained  by  the  defendant  by  evidence  showing  that 
he  was  not  the  guilty  party,  or  by  all  the  attending  circumstances 
accompanying  his  possession,  or  by  evidence  of  his  good  character 
and  habits  of  life,  or  by  any  other  facts  or  circumstances  which 
satisfactorily  explain  his  possession,  or  show  he  could  not  be  the 
guilty  party.     And  in  this  case,  if  you  believe,  from  the  evidence, 

's  store  was  entered,  and  certain  goods  stolen  and  carried 

away,  and  that  certain  of  these  goods  were  recently  thereafter  found 
in  the  possession  of  the  defendant,  yet,  if  you  believe  either  one 
of  the  following  facts  has  been  shown  by  the  evidence,  you  will 
find  the  defendant  not  guilty,  notwithstanding  such  recent  posses- 
sion of  the  stolen  property  by  him :  First.  That,  at  the  time  of  the 
commission  of  the  burglary  and  larceny  (if  3'ou  believe  it  was  com- 
mitted by  some  one),  he  was  not  present,  either  assisting,  aiding,  or 
abetting,  but  that  he  was  elsewhere ;  that  is,  if  he  has  established 
what  is  termed  in  law  an  "alibi."  Second.  If  you  believe,  from 
all  of  the  evidence  in  the  case  of  the  attending  circumstances  sur- 
rounding and  attending  his  possession,  such  possession  has  been 
explained.    Third.  By  evidence  of  the  good  character  and  habits  of 
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life  of  the  accused,  if  you  believe  from  the  evidence  he  has  estab- 
lished the  same.  Fourth.  Or  if  the  other  evidence  in  the  case  sat- 
isfactorily explains  to  you  such  possession.^ 

§   1353(6).    Texas 

You  are  instructed  that,  if  the  defendant. was  not  present  when 
and  where  the  house  was  broken  and  the  property  was  taken,  if 
you  find  it  was  so  broken,  but  he  got  the  same  from  some  other 
person,  he  would  not  be  guilty,  and  if  you  so  find,  or  if  you  have 
a  reasonable  doubt  thereof,  find  him  not  guilty.' 

The  jury  are  instructed,  if  they  believe  from  the  evidence  that  the 

house  of  ■ was  burglariously  entered  by  some  person  about 

the  time  alleged  in  the  indictment,  and  recently  thereafter  defend- 
ant was  found  in  possession  of  the  property  which  was  situated 

and  contained  in  the  house  of at  the  time  it  was  burglarized, 

which  had  been  stolen  from  said  house  at  the  time  said  burglary 
was  committed,  if  it  was,  and,  when  his  possession  of  said  prop- 
erty was  first  questioned,  he  made  an  explanation  how  he  came 
by  it,  and  accounted  for  his  (defendant's)  possession  in  a  manner 
consistent  with  his  innocence,  and  you  believe  such  explanation 
is  reasonably  and  probably  true,  then  you  should  acquit  the  defend- 
ant.^ 

You  are  instructed  if  you  believe  from  the  evidence  that  the 
property  alleged  to  have  been  stolen  from  the  house  of  the  said 
was  found  in  the  possession  of  defendant  recently  there- 
after; that,  when  first  accused  with  the  theft  of  said  property  found 
in  his  possession,  if  you  find  that  he  had  the  property,  he  made  an 
explanation  of  how  he  came  by  it,  and  you  further  believe  that 
such  explanation  is  reasonable  and  probably  true,  and  accounted  for 
defendant's  possession  in  a  manner  consistent  with  his  innocence 
— then  you  will  acquit  defendant,  unless,  if,  on  the  contrary,  you 
believe  such  explanation  was  unreasonable,  and  did  not  account  for 
defendant's  possession  in  a  manner  consistent  with  his  innocence, 
but  the  state  has  shown  the  falsity  thereof,  then  you  will  take  the 
possession  of  defendant,  together  with  his  explanation,  in  connec- 
tion with  all  the  other  facts  and  circumstances,  if  any,  in  evidence, 
and,  if  you  believe  defendant  guilty  beyond  a  reasonable  doubt,  you 
will  so  find ;   otherwise  you  will  acquit.*  • 

The  jury  are  instructed  that,  if  you  have  a  reasonable  doubt 
whether  the  defendant  got  the  property  from or  from  any- 

1  State  V.  Bryant,  35  S.  W.  597,  3  McCoy  v.  State  (Cr.  App.)  81  S. 
134   Mo.  246.  W.  46. 

2  Scott  V.  State,  111  S.  W.  657,  53  *  Lovelace  v.  State,  76  S.  W.  756, 
Tex.  Cr.  R.  332.  45  Tex,   Cr.  R.  261. 
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body  else,  other  than  the residence,  then  you  should  acquit 

him.® 

You  are  instructed  that,  if  a  defendant  makes  contradictory  or 
inconsistent  or  unreasonable  statements  in  regard  to  his  possession, 
then  such  inconsistency  and  unreasonableness  are  circumstances  to 
be  weighed  with  all  the  other  circumstances,  in  determining  upon 
the  question  of  his  guilt  or  innocence ;  and  the  question  whether 
an  explanation  is  reasonable  or  unreasonable ;  if  reasonable,  wheth- 
er it  is  shown  to  be  untrue ;  and  whether  the  statements,  if  any 
are  made  by  a  defendant,  are  consistent  with  each  other, — are  ques- 
tions for  the  jury.^ 

§  1354.     Sufficiency  of  evidence  of  possession  of  stolen  goods 

You  are  instructed  that  if  the  stolen  goods,  or  any  part  of  them, 
were  found  upon  premises  of  which  the  accused  was  the  tenant, 
and  if  it  is  proved  that  he  was  on  said  premises  on  the  morning 
next  after  the  alleged  offense  was  committed,  the  jury  may  infer 
that  the  goods  were  upon  said  premises  with  the  knowledge  of  the 
accused,  and  that  they  were  in  fact  in  his  possession,  unless  the 
circumstances  proved  are  such  as  to  warrant  the  jury  in  inferring 
the  contrary.' 

§  1355.     Consideration  of  intoxication  of  defendant  on  question  of 
intent 

The  jury  are  instructed  that,  in  order  to  find  the  defendant  guil- 
ty, you  must  be  satisfied  from  the  evidence  beyond  a  reasonable 
doubt  that  he  intended  to  steal  property  from  the  store,  and  that 
the  intoxication  of  the  defendant  at  the  time,  if  he  was  intoxicated, 
should  be  considered  by  you  in  determining  the  intent  of  defend- 
ant.* 

§  1356.     Sufficiency  of  proof  of  intent 

You  are  instructed  that  in  the  case  now  before  you  the  prisoner 
is  indicted,  not  for  rape,  but  for  the  burglarious  breaking  and  en- 
tering a  certain  dwelling  house  with  intent  to  commit  rape.  It  is 
the  specific  felonious  intent  to  commit  rape  which  constitutes  the 
offense  as  charged  in  this  indictment.     Therefore,  the  said  intent 

to  commit  rape  on  the  body  of  is  a  material  fact  alleged 

by  the  state,  and  is  as  necessary  to  be  proved  by  the  prosecution, 
to  the  satisfaction  of  the  jury,  beyond  a  reasonable  doubt,  as  any 
other  essential  ingredient  of  the  offense  alleged  in  this  indictment, 
in   order  to  obtain  the  conviction  of  the  accused  in  manner  and 

5  Hines  v.  State   (Cr.   App.)   42    S.  -  State  v.  Wright  (Del.)  66  A.  364, 

W.  299.  6  Pennewill,  251. 

fi  Marshall  v.    State   (Cr,    App.)    24  «  State  v.  Conuers,  64  N.  W.  295,  95 

S.  W.  25.  '     Iowa,  485. 
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form  as  he  stands  indicted.  Such  specific,  felonious  intent  may 
be  proved  by  direct  evidence — such  as  the  express  confession  or 
declaration  of  the  accused  that  he  committed  the  alleged  burglari- 
ous breaking  and  entering  with  the  intent  charged.  Such  intent  or 
purpose  of  the  accused's  mind  may  also  be  established  by  indirect 
or  circumstantial  evidence — that  is,  it  may  be  inferred  by  the  jury 
from  the  proven  acts  and  conduct  of  the  prisoner,  and  the  facts  and 
circumstances  attending  them,  w^hich  fairly  and  reasonably  indi- 
cate the  alleged  intent  to  commit  a  rape,  w^here  these  are  sufficient, 
viewed  in  connection  with  all  the  evidence  in  the  case,  to  warrant 
such  an  inference  and  conclusion  beyond  a  reasonable  doubt.® 

§  1357.     Sufficiency  of  proof  of  identity  of  goods  stolen 
§  1357(1).    Texas 

The  jury  are  instructed  that  if  you  have  a  reasonable  doubt 
whether  the  property  charged  to  have  been  stolen  and  that  said  to 
have  been  found  in  the  house  of  defendant  was  the  property  of 
,   you   should   acquit  the   defendant.^® 

§  1357  (2).    West  Virginia 

The  jury  are  instructed  that  one  of  the  essential  questions  in- 
volved in  this  case  is  the  identity  of  the  alleged  to  have 

been  stolen,  and  before  the  jury  can  convict  the  prisoner  the  iden- 
tity of  the must  be  proven  beyond  all  reasonable  doubt.^^ 

§  1358.     Effect  of  confession  of  theft 

The  court  charges  the  jury,  for  the  defendant,  that  a  conviction 
of  said  defendant  will  not  be  warranted  alone  on  the  confession  of 

the  defendant  that  he  stole  the .    It  devolves  upon  the  state 

to  show  by  satisfactory  testimony  beyond  every  reasonable  doubt  to 
the  jury,  not  only  that  the  crime  of  burglary  was  committed,  but 
also  the  state  must  connect  the  defendant  by  sufficient  evidence 
with  the  commission  of  the  crime.-^^ 

D.    Verdict 

§  1359.     Form  of  verdict 

You  are  instructed  that,  although  you  cannot,  under  the  infor- 
mation, find  the  defendants,  or  either  of  them,  guilty  of  any  offense 
other  than  burglary,  it  would  be  somewhat  difficult  to  furnish  you 
with  the  complete  form  of  every  possible  verdict  at  which,  accord- 
ing to  your  view  of  the  evidence,  you  may  arrive.    The  court  will 

9  State  V.  Fisher   (Del.)  41  A.  208,  J  i  State  v.   Belknap,  19  S,  E.  507,. 

1  Pennewill,  303.  39  W.  Va.  427. 

lOHines  v.  State  (Cr.  App.)  42  S.  12  Richardson  v.  State,  31  So.  544^ 

W.  299.  80  Miss.  115. 


§   1360  INSTRUCTIONS   TO   JURIES  1642 

therefore  furnish  you  mere  blank  forms.  Upon  one  of  such  forms 
you  will  formulate  your  verdict,  and  your  foreman  will  sign  it. 
You  will  be  careful  to  dispose  of  the  whole  case,  observing  that  there 
are  two  defendants,  and  if  you  find  either  or  both  of  them  guilty 
of  burglary  you  will  specify  whether  in  the  first  or  second  degree. 
With  proper  care,  you  will  probably  be  able  to  frame  a  verdict, 
but,  shoiild  you  need  further  instruction,  you  may  request  the  offi- 
cer in  charge  of  you  to  return  you  to  the  court  room  for  such  in- 
struction.^^ 


E.      PROSIiCUTION    FOR    HaVING    POSSESSION     OF     BURGLARIOUS 

Implements 

§  1360.     Requisites  of  possession  to  sustain  conviction 

The  jury  are  instructed  that  the  government  must  show  that  each 
one  of  the  defendants  had  possession  of  these  instruments.  This 
does  not  mean  that  the  government  must  show  that  each  defendant 
had  his  hand  on  them.  It  does  not  mean  that  each  man  had  them 
in  his  own  room,  the  special  room  that  he  occupied  for  that  lodg- 
ing; but  if  these  men  were  all  living  there,  occupying  this  apart- 
ment in  this  house,  that  was  their  home,  and  the  articles  were  found 
in  the  house,  in  the  home  where  all  the  defendants  lived,  that  would 
be  a  sufficient  possession  within  the  meaning  of  the  indictment. ^'^ 

13  People  V.  Bradj,  65  Pac.  823,  133  i*  Common  wealth    v.    Johnson,    So- 

Cal.  XX.  N.  E.  188,  199  Mass.  55 


1643  CANCELLATION   OF   INSTRUMENTS .  §  1362(1) 

CHAPTER  LXXXIII 

CANCELLATION    OF   INSTRUMENTS 

§  1361.     Grounds. 

1362.  Cancellation  on  ground  of  fraud. 

1362(1).  Indiana. 
1362(2).  Texas. 

1363.  Cancellation  on  ground  of  undue  influence. 

1364.  Deed  given  in  consideration  of  support  of  grantor. 

1365.  Deed  obtained  by  defendant  from  custody  of  depositary  without  con- 

sent of  grantor. 

1366.  Right  of  grantor  to  assert  ignorance  of  contents  of  deed. 

1367.  Fraudulently  inducing  mistaken  belief  as  to  character  of  instrument 

acknowledged. 

1368.  Conditions  precedent  to  cancellation — Restoration  of  statu  quo. 

1369.  Relief  awarded. 

§  1361.     Grounds 

The  court  instructs  the  jury  that   it  appears   in   this   case  that 

the   plaintiff,   at   the   time  he   bought   the  acre   tract,   paid 

nothing  on  the  purchase  price,  and  up  to  ,  had  not  reduc- 
ed the  amount  due.  Therefore,  if  the  jury  shall  find  that,  at  the 
expiration  of  the  years,  the  plaintiff  went  to  the  defend- 
ant and  asked  him  to  take  the  land  back  and  cancel  the  debt  and 
sell  him  a  smaller  tract,  and  that,  in  pursuance  of  this  request  by 
plaintiff,  the  defendant,  without  fraud  or  oppression,  agreed  to  take 

back  this acres  and  cancel  the  debt,  amounting  to  more  than 

the  purchase  price,  and  that  the  debt  then  due  was  a  full  and  reason- 
able value,  and  he  further  agreed  to  sell  him acres  on 

years'  time,  and  that  in  pursuance  of  the  request  of  plaintiff,  and 
without  any  coercion  on  the  part  of  defendant,  this  agreement 
was  carried  out,  then  there  Avould  be  nothing  unfair  in  the  trans- 
action, and  you  will  answer  the  issue,  "No."  ^ 

§  1362.     Cancellation  on  ground  of  fraud 
§   1362(1).    Indiana 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  representation  charged  and  relied  upon  as  false  and  fraudulent 
was  that  the  plaintiff"  was  indebted  to  the  defendant  in  a  certain  sum, 
and  the  plaintiff  was  in  fact  so  indebted,  then  your  finding  must  be 
for  the  defendant  on  the  question  of  fraud.  This  will  be  so,  even 
although  the  defendant  may  have  by  mistake  wrongly  stated  the 
items,  or  some  of  the  items,  which  formed  the  consideration  of  such 
alleged  debt.^ 

1  Alford  V.  Moore,  77  S.  E.  343,  161  2  Adams  v.  Stringer,  7S  Ind.  175, 

N.  C.  382. 
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§   1362(2).    Texas 

You  are  instructed  that  if  the  defendant,  at  the  time  he  secured 

said  deed  from  ,  dated  ,  promised  and  represented  to 

her  (if  you  find  from  the  preponderance  of  tlie  evidence  that  he 
made  such  promises  and  representations)   that  he  would  pay  her 

the  sum  of  $ cash  upon  her  execution  of  the  deed  to  him  of 

the  corner  lot  No. ,  and  did  so  with  the  design  of  cheating  and 

deceiving  said and  had  the  intention  at  the  time  of  not  pay- 
ing the  said  $ at  that  time  or  any  other  time  in  the  future, 

but  merely  used  such  promises  and  representations,  if  any,  as  a 

false  pretense,  if  any,  to  induce  the  said to  execute  said  deed, 

and  if  the  said relied  upon  such  promises  and  representations 

at  the  time,  if  any,  and  executed  the  said  deed,  and  would  not  have 
executed  the  said  deed  had  such  promises  and  representations,  if 
any,  not  been  made  to  her,  and  if  she  had  not  believed  the  same,  if 

you  find  she  did  believe  same,  and  if  you  find  that  the  said  $ 

was  not  paid,  then  you  will  find  for  the  plaintiff  for  both  of  said 
lots.3 

§  1363.     Cancellation  on  ground  of  undue  influence 

The  court  instructs  the  jury  that  undue  influence  is  a  fraudulent 
influence,  overruling  or  controlling  the  mind  of  the  person  operated 
upon,  the  fraudulent  influence  by  which  the  will  of  the  maker 
of  an  instrument  (that  is,  in  this  case,  the  will  of  )  is  per- 
verted from  its  free  exercise,  and  there  is  sustained  injury,  and  the 
will  of  the  influencing  party  substituted  for  it.  Did  the  defend- 
ant,   ,  possess  over ,  his  brother,  an  undue  influence  as 

defined  by  the  court?  And,  if  so,  did  he  make  a  fraudulent  use  of 
it,  and  thereby  procure  the  deed  of ?  Did  the  defendant  pos- 
sess and  exert  a  fraudulent  influence  over  sufficient  to  de- 
stroy or  pervert  free  agency  in  him,  so  that  the  act  of  executing 
the  deed  was  the  result  of  the  domination  of  the  mind  of  the  de- 
fendant rather  than  the  expression  of  the  will  and  mind  of ?* 

§  1364.     Deed  given  in  consideration  of  support  of  grantor 

The  court  instructs  the  jury  that  you  are  to  take  into  considera- 
tion all  the  facts  and  circumstances  which  surrounded  ,  the 

deceased.  If  you  find  that  he  didn't  take  any  steps  to  create  a  for- 
feiture, although  there  was  a  willful  refusal  to  comply  with  the 
conditions  in  this  deed,  see  whether  or  not  that  failure  to  take 
advantage  of  such  refusal  was  due  to  his  inability,  mentally  or 
physically ;  if  the  circumstances  surrounding  him  were  such  as 
to  keep  him  from  asserting  his  rights  under  the   deed.     You  are 

3  Wyatt    V.    Chambers    (Civ.    App.)  *  Myatt  v.  Myatt,  62  S.  E.  887,  145> 

182  S.  W.  16.  N.  C.  137. 
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to  look  to  the  evidence  to  see  whether  or  not  he  had  a  desire  to  do 
that.  If  he  had  no  desire  to  do  it,  why  then  the  plaintiff  couldn't 
recover.  If  you  find  from  the  fadts  and  circumstances  in  the  evi- 
dence that  he  did  have  a  desire  to  do  it,  but  by  reason  of  his 
physical  or  mental  condition,  or  both,  he  was  unable  to  do  it,  why 
then,  gentlemen  of  the  jury,  she,  his  administratrix,  would  not  be 
precluded  from  bringing  suit  in  this  case;  and  if  you  find  un- 
der those  circumstances  that  the  support  was  an  inadequate  one, 
and  that  he  didn't  acquiesce  in  it  or  waive  his  right  under  it,  and 
was  prevented  from  creating  the  forfeiture  or  acting  upon  the 
clause  which  would  create  the  forfeiture,  why,  then,  her  right  would 
be  the  same  as  his  right,  and  she  would  have  the  right  to  have  the 
deed  to annulled.^ 

§  1365.     Deed  obtained  by  defendant  from  custody  of  depositary 
without  consent  of  grantor 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
before  you  that  the  plaintiff  executed  the  deed  described  in  his 
petition,  and  that  he  placed  the  same  in  the  possession  of  R.. 
to  be  placed  with  other  papers  and  documents  belonging  to  plain- 
tiff in  the  Bank  of for  safe-keeping,  and  that  at  the 

time  plaintiff  placed  said  deed  in  the  custody  of  R.,  he  did  not 
intend  to  surrender  control  and  dominion  over  said  deed,  and 
that  defendant  obtained  possession  of  said  deed  without  the  knowl- 
edge or  consent  of  plaintiff,  then  you  should  find  a  verdict  for  the 
plaintiff.*' 

§  1366.     Right  of  grantor  to  assert  ignorance  of  contents  of  deed 

You  are  instructed  that,  if  you  find  from  the  evidence  that  at  the 
time  of  the  execution  of  the  quitclaim  deed  introduced  in  evidence 

purporting  to  have  been  executed  by  the  plaintiff  on  ,  the 

plaintiff  accompanied  one  L.,  who  was  then  and  there  acting  for  the 

defendant,  to  the  office  of  one ,  a  justice  of  the  peace  in  and 

for  said  county,  and  the  said  L.  then  and  there,  in  the  presence  and 
hearing  of  the  said  plaintiff,  stated  to  said  justice  that  he  had 
brought  the  plaintiff  there  to  sign  and  acknowledge  a  deed  and 
wanted  him  to  take  an  acknowledgment  thereof,  and  that  the  plain- 
tiff did  thereupon,  under  the  direction  of  said  justice  of  the  peace, 
knowingly  and  voluntarily  sign  said  deed  and  acknowledge  the  same 
and  deliver  or  permit  the  same  to  be  delivered  to  said  L.  for  the  de- 
fendant, and  that  the  plaintiff  then  and  there  received  from  said  L. 

the  sum  of  $ in  consideration  of  the  execution  of  said  deed. 

and  has  ever  since  retained  said  consideration,  the  plaintiff  will 
not  now  be  heard  to  say  that  she  did  not  know  the  character  and 

5  Groover  v.  Wilkes,  98  S.  E.   503,  ^  Gatt    v.    Shive    (Tex.    Civ.    App.) 

148  Ga.  794.  82  S.  W.  303. 
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contents  or  nature  of  the  instrument,  executed  there,  unless  you 
should  further  find  that  she  was  prevented  from  reading  the  same 
or  having  some  other  party  read  the  same  to  her  or  acquaint  her 
with  the  contents  because  of  some  act  or  omission  of  the  said  L,.' 

§  1367.     Fraudulently  inducing  mistaken  belief  as  to  character  of 
instrument  acknowledged 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  defendant  in  this  action  of  ejectment,  requested  the 

plaintiff  to  go  Avith  him  on  to  's  office  to  have  her 

will  completed  or  corrected,  and  she  went  with  him  to  said  office 
at  that  time,  and  that  she  did  not  know  that  the  paper  she  is  said 
to  have  signed  that  day  was  a  deed  and  not  a  will,  you  must  find  for 
plaintiff.^ 

§  1368.     Conditions  precedent  to  cancellation — Restoration  of  sta- 
tu quo 

The  jury  are  instructed  that,  in  order  to  warrant  the  plaintiff 
to  rescind,  he  must  have  acted  promptly  upon  the  discovery  of  the 
misrepresentations,  Tf  any,  so  made,  and  should  thereupon  have 
tendered  and  offered  to  reconvey  the  land  back  to  the  defendants, 
and  offered  to  restore  them  to  the  same  position  they  were  in  be- 
fore the  sale  of  the  land  to  the  plaintiff.  If  you  find  that  he  did  not 
offer  to  restore  the  land  upon  discovering  the  land  was  not  in  the 
condition  as  represented,  if  in  fact  it  was  not  as  represented,  or  if 
you  shall  find  that  there  were  misrepresentations  as  to  its  quality 
and  kind,  made  to  plaintiff  by  defendant  when  he  sold  the  land  to 
plaintiff,  and  upon  learning  of  such  misrepresentations  the  plaintiff 
did  not,  within  a  reasonable  time,  offer  to  restore  the  same  and  re- 
convey,  then  you  should  find  against  the  plaintiff  on  the  question  of 
rescinding  the  sale,  unless  you  shall  find  that  the  defendant  refused 
to  do  anything  with  reference  to  accepting  back  the  land  or  pos- 
session thereof;  and  in  case  you  so  find,  under  such  circumstances, 
then  plaintiff  was  not  required  to  make  such  tender.^ 

§  1369.     Relief  awarded 

The  jury  are  instructed  that,  if  you  find  that  plaintiff,  under  the 
facts  and  charge  given  you,  is  entitled  to  a  rescission,  then  you 
should  return  a  verdict  for  the  plaintiff  for  a  rescission,  canceling 
all  the  notes  executed  by  him,  and  for  the  cash  consideration  paid 

by  him,  as  against ,  with per  cent,  interest  per  annum 

from  date  of  such  payment.^** 

7  Kemery  v.  Zeigler,  109  N.  E.  774,  o  Haselstein  v.  Blascbke  (Tex.  Civ. 

184  iDd.  144.  App.)  149  S.  W.  718. 

s  Butler    V.  Hill,    67    So.    260,    190  lo  Hagelstein  v.  Blaschke  (Tex.  Civ. 

Ala.  576.  App.)  149  S.   W.  71S. 
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CHAPTER  LXXXIV 

CARRIERS 
A.    Carriers  of  Goods 

1.     Who  are  Common  Carriers  of  Goods 
§  1370,     Definition. 

2.    Duty  to  Furnish  Cars 

1371.  Duty  to  furni.sh  on  request. 

1372.  Character  of  duty. 

1373.  Sufficiency  of  compliance  with  demand  for  cars. 

1374.  Excuses  for  failure  to  furnish. 

1374(1).  Arlvansas. 
1374(2).  South  Carolina. 

1375.  Contributory  negligence  of  shipper. 

1376.  In  whom  cause  of  action,  for  damages  for  failure  to  furnish,  exists. 

1377.  Burden  of  proof. 

1378.  Measure   of  damages  for  failure  to  furnish. 

3.  Special  Contracts  to  Furnish  Gars 

1379.  Liability  for  breach. 

1380.  Measure  of  damages  for  breach — Loss  of  profits. 

4.  Scope  of  Liability  for  Loss  or  Injury  of  Goods 

1381.  Liability  in  absence  of  contract  limiting  it. 

1381(1).  Delaware. 
1381(2).  Kentucky. 

1382.  Duty  to  deliver  goods  in  as  good  condition  as  when  received. 

1383.  Losses  due  to  act  of  God. 

1384.  Act  of  God  concurring  with  negligence  of  carrier. 

1385.  Validity  of  limitation  of  liability  by  special  contract. 

1385(1).  Alabama. 
1385(2).    Delaware, 
1385(3).     Nebraska, 
1385(4).  West  Virginia. 

1386.  Sufficiency  of  contract  to  limit  liability. 

5.    Delivery  of  Goods  to  Carrier  and  Acceptance  Thereof 

1387.  Sufficiency  of  delivery  to  charge  carrier  as  such,  with  liability. 

6.     Duty  as  to  Transportation 

1388.  Eight  of  carrier  to  transport  goods  over  usual  and  customary  route. 

1389.  Failure  to  furnish  refrigerator  cars. 

1390.  Failure  to  ice. 

1390(1).  Arkansas. 
1390(2).  Michigan. 

1391.  Negligence  of  shipper. 

7.    Liability  for  Delay  in  Transportation  or  Delivery  of  Goods 

1392.  Duty  to  carry  on  first  train. 

1393.  Duty   of   carrier   to   notify  shipper   of   inability   to  forward   goods 

promptly. 

1394.  Delay  as  proximate  cause  of  injury  to  goods — Extraordinary  flood. 

1395.  Same — Destruction   of   goods   by   fire   following   negligent  delay   of 

carrier  to  forward. 
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8.    Final  Delivery 

§  1396.     Sufficiency  of  doHvory  to  consignee  to  terminate  liability  of  carrier 
as  sueli. 
1396(1).  Missouri. 
1396(2).  Washington. 

1397.  Liability  for  misdelivorv. 

1.397(1).  North  Carolina. 
1.397(2).  Oregon. 
1.397(3).  Virginia. 

1398.  Ratification  by  shipper  of  delivery. 

1399.  Release  of  claim  for  wrongful  delivery. 

1400.  Liability  of  carrier  as  for  conversion  on  failure  to  deliver  goods. 

1401.  Same — ^Right  of  carrier  to  require  surrender  of  bill  of  lading  on  de- 

livery of  goods. 

1402.  Same — Effect  of  conditional  offer  by  shipper  to  pay  charges. 

1403.  Same — Effect  of  subsequent  tender  of  goods  by  carrier. 

1404.  Liability  for  wrongful  sale  of  goods  to  pay  chai'ges. 

9.    Liahilitjf  of  Connecting  Carrier. 

140.5.     Liability  on  through  contract. 

1406.  Liability  of  initial  carrier  for  damages  occurring  on  connecting  line. 

1407.  Limitation  of  liability  of  connecting  carrier  to  its  own  line. 

1407(1).  Iowa. 
1407(2).  Missouri. 

1408.  Duty  with  respect  to  perishable  goods. 
1-109.     Presumption  as  to  when  injury  occurred. 

1410.  Burden  of  proof  as  to  cause  of  damage. 

10.     Custody  of  Goods  Before  and  After  Travspnrfation 

1411.  Whether  liable  as  carrier  or  warehouseman — Effect  of  custom. 

1412.  When  liability  of  express  company  as  carrier  with  respect  to  money 

package  ceases — Duty   of  consignee  to   receive. 

1413.  Degree   of   care   required   to    be   exercised   as   custodian   or    ware- 

houseman. 

11.     Clafnis  for  Damages  and  Notice  of  Loss 

1414.  Penalty  for  delaying  in  settling. 

1415.  Time  of  presenting  claim  for  damages. 

1416.  Waiver  of  provision  with  respect  to  giving  notice  of  loss. 

12.    Evidence  in  Actions  for  Loss  or  Injury  of  Goods 

1417.  Presumptions  and  burden  of  proof. 

1417(1).  Colorado. 
1417(2).  Minnesota. 
1417(3).  South  Carolina. 

1418.  Presumption  as  to  condition  of.  goods  when  received  by  carrier. 

1419.  Same — Effect  of  recitals  in  bill  of  lading. 

1419(1).  Georgia. 
1419(2).  Illinois. 

13. .  Measure  of  Damages  for  Loss,  Injury  or  Delay 

1420.  Measure  of  damages  for  loss  or  injury. 

1420(1).  United  States. 
1420(2).  Michigan. 

1421.  Same — Where  no  market  value. 

1422.  Liability   for   special    damages   on   account   of  delay — Necessity   of 

notice  to  carrier  of  special  circumstances. 

1423.  Measure  of  damages  for  delay  in  giving  notice  of  nondelivery  of 

goods. 
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§  1424.     Duty  of  shipper  to  mitigate  damages  from  dolay. 
1424(1).  Michigan. 
1424(2).  Texas. 

1425.  Same — Duty  to   mitigate  damages   by  accepting  goods. 

14.    Freight  Charges 

1426.  Effect  of  conti-act  for  rate  less  than  rates  filed  with  Interstate  Com- 

merce Commission. 

1427.  Liability  to  shipper  for  discrimination. 

142S.     Sale  of  goods  to  satisfy  charges — Right   of  carrier  on  consignee's 
refusal  to  pay. 

B.     Carriage  of  Live  Stock 

1429.  SuflBciency  of  delivery  to  carrier  to  charge  it  with  liability. 

1430.  Scope  of  liability  of  carrier  in  general. 

1430(1).  Iowa. 
1430(2).  Texas. 

1431.  Liability  for  injuries  in  transit. 

1432.  Liability  for  injuries  due  to  inherent  propensities  of  animals. 

1433.  Strength  and  suitability  of  cars  furnished  to  transport  live  stock. 

1434.  Duty  with  respect  to  condition  of  stock  yards  or  pens. 

1435.  Duty  to  feed  and  water  stock  or  to  afford  facilities  therefor. 

1435(1).  Indian  Territory. 
1435(2).  Missouri. 
1435(3).  New  Mexico. 
1435(4).  Texas. 
1435(5).  Wyoming. 

1436.  Statutory  duty  to  unload  for  rest,   food,   and   water — Liability   of 

connecting  carrier. 

1437.  Liability  for  negligence  with  respect  to  dipping  cattle. 
143S.     Negligence  of  shipper  or  attendants. 

1438(1).  Kentucky. 
1438(2).  Texas. 
1438(3).  Virginia. 

1439.  Concealment  by  shipper  of  conditions  requiring  greater  vigilance  by 

carrier. 

1440.  Duty  of  shipper  with  respect  to  loading. 

1441.  Liabilitv  for  delay  in  transportation. 

1441(1).  Iowa. 
1441(2).  Texas. 

1442.  Duty  of  carrier  to  deliver  on  particular  market  day. 

1442(1).  Iowa. 
1442(2).  Oklahoma. 
1442(3).  Virginia. 

1443.  Duty   to   transport  within  reasonable  time. 

1444.  Excuse  for  delay — Pressure  of  business. 

1445.  Act  of    God   as   excuse   for   delay — Conditions   existing   at   time  of 

accepting  stock  for  shipment. 

1446.  Duty  of  carrier  pending  delay. 

1447.  Presumption  of  negligence  from  fact  of  injuries. 

1448.  Presumption  that  delay  due  to  negligence  of  carrier. 

1448(1).  Missouri. 
1448(2).  Oklahoma. 

1449.  Measure  of  damages  for  injury  or  loss. 

1440(1).  Delaware. 
1449(2).  Indian  Territory. 
1449(3).  Kentucky. 
1449(4).  Texas. 

1450.  Measure  of  damages  for  delay  in  shipment  or  failure  to  transport, 

14.50(1).  Iowa. 
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1450(2).  Kentucky, 
1450(3).  Missouri. 
1450(4).  Texas. 
1450(5).  West  Virginia. 
§  1451.     Evidence  of  damage — Price  brought  at  sale. 

C.     Carriers  of  Passengers 

1.    Existetice  of  Relation  of  Carrier  and  Passenger 

1452.  Liability  as  dependent  on  whether  plaintiff  a  passenger  or  a  tres- 

passer. 

1453.  Inception  of  relation — Relation  between  carrier  and  intending  pas- 

senger arriving  before  train  time. 

1454.  Place  of  getting  on  board. 

1454(1).  United  States. 
14.54(2).  South  Carolina. 

1455.  Necessity  of  knowledge  by  carrier  of  attempt  to  become  passenger. 

1456.  Necessity  of  entering  train. 

1457.  Effect  of  response,  or  apparent  response,  by  carrier  to  signal  to  stop. 

1457(1).  Michigan. 
1457(2).  Virginia. 

1458.  Necessity  of  intention  to  pay  fare. 

1458(1).  Missouri. 
1458(2).  Nebraska. 

1459.  Necessity  of  paying  fare. 

1459(1).  Illinois. 

1459(2).  Minnesota. 

1459(3).  Missouri. 

1459(4).  Texas. 

1459(5).  West  Virginia.  " 

1460.  Effect  of  entering  car  with  ticket. 

1461.  Effect  of  surrender  of  ticket. 

1462.  Status  of  ejected  passenger  attempting  to  reenter  car. 

1463.  When  relation  ceases — Reasonable  time  for  getting  off  at  destination. 

1463(1).  Maryland. 
1463(2).  Texas. 

1464.  Street  ears. 

••"*  1464(1).  Indiana. 

1464(2).  Minnesota. 

1465.  Same — Persons  riding  on  platform. 

1465(1).  Alabama. 
1465(2).  Missouri. 

1466.  Recalling  invitation  to  enter  street  car. 

1467.  Method  of  securing  passage  on  freight  train. 

1467(1).  Oklahoma. 
1467(2).  Wisconsin. 

1468.  Persons  accompanying  stock. 

1469.  Duty  towards  mail  clerk. 

1469(1).  United  States. 
1469(2).  Texas. 

1470.  Liability  to  express  messenger. 

2.     Perfoi-niance  of  Contract  or  Duty  to  Transport 

1471.  Duty  to  receive  passengers. 

1472.  Liability  for  refusal  to  issue  transfer. 

1473.  Liability  for  breach  of  contract  to  carry  at  certain  price. 

1474.  Liability  for  negligence  in  making  representations  as  to  best  route. 

1475.  Duty  to  discharge  passenger  at  destination — Rigbt  to  operate  some 

trains  which  do  not  stop  at  every  station. 

1476.  Duty  of  passenger  to  observe  requirements  as  to  changing  cars. 
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§  1477.     Liability  for  putting  passenger  off  at  other  than  regular  stopping 
place. 

1478.  Liability  for  causing  passenger  to  get  off  at  point  other  than  desti- 

nation. 
1478(1).  Alabama. 
1478(2).  Utah. 

1479.  Liability  for  negligently  selling  ticket  to  wrong  destination. 

1480.  Obligation  of  carrier  to  transport  beyond  terminus  of  its  own  line. 

1481.  Liability  for  carrying  passenger  beyond  destination. 

1482.  Same — Duty  to  passenger  who  fails  to  act  on  announcement  of  his 

station. 

1483.  Same — Defense  that  passenger  misled  conductor. 

1484.  Same — Contributory  negligence  as  defense  to  recovery  for  injuries 

sutfered  on  return  to  destiuatiou. 

1485.  Liability  for  delay  in  ti'ansportation. 

1486.  Liability  for  injuries  caused  by  insufficient  accommodations  or  un- 

sanitary  conditions. 
1486(1).  Kentucky. 
1486(2).  Texas. 

1487.  Same — Duty  to  keep  waiting  room'  warm. 

1487(1).  Arkansas. 
1487(2).  Texas. 

1488.  Measure  of  damages  for  carrying  beyond  destination. 

1489.  Measure  of  damages  for  failure  to  furnish  proper  accommodations. 

3.    Rules  and  Regulations  and  Their  Enforcement  by  Expulsion  of  Passenger 

or  Othertcisc 

1490.  Enforcement  of  nile  as  to  separation  of  races. 

1491.  Wrongfully  requiring  passenger  to  ride  in  coach  set  apart  for  mem- 

bers of  another  race. 

1492.  Same — Damages. 

1493.  Duty  towards  passenger  having  custody  of  another 

1494.  Disorderly  conduct  as  ground  for  ejection. 

1494(1).  Alabama. 
1494(2).  Missouri. 

1495.  Nonpayment  of  fare  as  ground  for  ejection. 

1496.  Same — Failure  to  pay   fare  of   third   person. 

1497.  Same — Right  of  purchaser  from  another  ticket  holder  of  nontrans- 

ferable ticket. 

1498.  Same — Threatening  to  put  passenger  off. 

1499.  Refusal  to  honor  transfer. 

1500.  Duty  of  passenger  to  surrender  ticket — Right  to  retain  where  car- 

rier refuses  accommodations  to  which  ticket  entitles  holder. 

1501.  Duty  of  passenger  to  present  ticket  in  reasonable  time. 

1502.  Eight  of  passenger  who  has  furnished  ticket. 

1503.  Ejection  for  refusal  of  passenger  to  observe  rules  as  to  identification. 

1503(1).  Michigan. 
1503(2).  Texas. 

1504.  Mistake  as  to  right  of  transportation — Authority   of  agent  to  sell 

ticket. 

1505.  Passenger  given  wrong  ticket  through  fault  of  ticket  agent. 

1506.  Passenger  misled  into  taking  wrong  train. 

1507.  Rights  of  passenger  continuing  journey  on  another  train  after  stop- 

ping over. 

1508.  Good  faith  of  conductor  as  defense  to  wrongful  expulsion. 

1509.  Ejection  because  of  honest  mistake  as  to  validity  of  ticket. 

1510.  Manner  and  place  of  objection. 

1510(1).  Illinois. 
1510(2).  Iowa. 
1510(3).  Texas. 
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I  1511.     Same — Uso  of  abusive  language  or  more  force  than  necessary. 
1511(1).  Illinois. 
1511(2).  Missouri. 
1511(:5).  North  Carolina. 
1511(4).  Texas. 

1512.  Same — Duty   towards   drunken   passenger. 

1513.  Liability  for  injuries  to  bystanders  resulting  as  incident  to  act  of 

ejecting  passenger. 

1514.  Gist   of   action   for   wrongful   ejection — Necessity   of   showing   will- 

fulness. 
,1515.     Burden  of  proof  in  action  for  wrongful  ejection. 

1516.  Damages  for  wrongful  expulsion. 

1516(1).  Alabama. 
1516(2).  Florida. 
1516(3).  Illinois. 
1516(4).  Kentucky. 
1516(5).  North   Carolina. 
1516(6).  South  Carolina. 
1516(7).  Texas. 

1517.  Damages  for  wrongfully  taking  up  ticket  which  carrier  refuses  to 

honor. 

1518.  Proximate  cause  of  damages. 

1519.  Duty  of  passenger  to  mitigate  damages. 

1520.  Exemplary  damages. 

1520(1).  Illinois. 
1520(2).  Missouri. 
1520(3).  South   Carolina. 
1520(4).  West  Virginia. 
1520(5).  Wisconsin. 

D.    Liability  fob  Personal  Injuries  to  Passengers  or  Persons  Accompany- 
ing OR  Meeting  Them 

1.     Scope  of  Liability  in  General 

1521.  Carrier  not  an  insurer. 

1521(1).  Arkansas. 
1521(2).  Missouri. 
1521(3).  Texas. 
1521(4).  Utah. 

1522.  Unavoidable  accident. 

1522(1).  Delaware. 
1522(2).  Illinois. 
1522(3).  Kentucky. 
1522(4).  Missouri. 

1523.  Liability  for  negligent  acts  of  employees. 

1523(i).  Indiana. 
1523(2).  Oklahoma. 
1523(3).  Texas. 

2.     Degree  of  Care  Required  to  Protect  Passenger  from  Injury 

1524.  Rules  as  to  degree  of  care  stated. 

1524(1).  United  States. 

1524(2).  Alabama. 

1524(3).  Arkansas. 

1524(4).  Colorado. 

1524(5).  Connecticut. 

1524(6).  Delaware. 

1524(7).  Georgia. 

1524(8).  Illinois. 

1524(9).  Indiana. 
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1524(10).  Iowa. 
1.524(11).  Kansas. 
1524(12).  Kentucky. 
1524(13).  Maryland. 
1524(14).  Minnesota. 
1524(15).  Missouri. 
1524(16).  Nevada. 
1524(17).  Oklahoma. 
1.524(18).  Oregon. 
1524(19).  South  Carolina. 
1524(20).  Texas. 
1524(21).  Virginia. 
1524(22).  Washington. 
1524(23).  West  Virginia. 
1524(24).  Wisconsin. 
§  1525.     Care  required  with  respect  to  children. 

3.     Right  of  Carrier  to  Limit  lAability  for  Ncf/lif/ence 

1526.  Gross  negligence. 

1527.  Persons  riding  on  passes — Pass  given  as  part  consideration  for  serv- 

ices rendered. 

4.    Care  Required  with  Respect  to  Particular  Instrumentalities  of  Conveyance 

1528.  Steam  railroads. 

1529.  Emigrant  car. 

1530.  Freight  train. 

15.30(1).  United  States. 
1530(2).  Arkansas. 
1530(3).  Indiana. 
1530(4).  Kansas. 
1530(5).  South  Carolina. 
1530(6).  Texas. 

1531.  Logging  train. 

1532.  Mixed  trains. 

1532(1).  United  States. 
1532(2).  Arkansas. 
1532(3).  Kentucky. 
1532(4).  North  Carolina. 
1532(5).  Oklahoma. 

1533.  Street  cars. 

1533(1).  New  Jersey. 
1533(2).  Texas. 

1534.  Horse  railroads. 

1535.  Stagecoaches. 

1535(1).  Kansas. 
1535(2).  Missouri. 

1536.  Elevators. 

1536(1).  Indiana. 
1536(2).  Nebraska. 
1536(3).  Virginia. 

1537.  Freight  elevators. 

1537(1).  Alabama. 
1.537(2).  Missouri. 

1538.  Same — Permitting  trucks  to  be  carried  in  car  with  passenger. 

5.      Care   Required    in   Selection    of   Servants 

1539.  Employment   of   unfit   elevator   operator. 

6.     Duty  to  Care  for,  Assist,  and  Protect  Passengers 

1540.  Duty  to  render  personal  attention  and  services. 
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§  1041.     Duty  to  sick  passenger  or  one  under  disability. 
1541(1).  Texas. 
1541(2).  Virginia. 
1541(3).  Washington. 

1542.  Duty  to  pregnant  woman. 

1543.  Duty  to  persons  of  unsound  mind. 

1544.  Duty  to  protect  passengers  from  violence  or  insult. 

1544(1).  Alabama. 
1544(2).  Nevada. 

1545.  Duty  to  protect  passenger  from  wn'ongful  arrest. 

1546.  Liability  for  acts  of  police  officer  in  connection  with  making  arrest. 

1547.  Dutv  to  protect  from  injury  by  fellow  passengers. 

1547(1).  Kentuckv. 
1547(2).  Maryland. 
1547(3).  Texas. 

1548.  Failure  to  enforce  separate  coach  law  as  proximate  cause  of  assault 

on  passenger. 

7.     Care  Required  as  to  Safeti/  of  Premises 

1549.  Defects  in  platform  and  approaches  to  station. 

1549(1).  Arkansas. 
1549(2).  Missouri. 
1549(3).  West  Virginia. 

1550.  Dutv  to  provide  lights  and  railings. 

1550(1).  Kentucky. 
1550(2).  Missouri. 
1550(3).  Virginia. 
1550(4).  Wisconsin. 

1551.  Cai'e  required  in  operation  of  trains  or  cars  at  station  or  place  of 

boarding  or  alighting. 
1,551(1).  Iowa. 
1551(2).  Kentucky. 
1551(3).  Michigan. 
1551(4).  Missouri. 

8.     Care  Required  icith  Regard  to  f^afefii  of  Roadhrd  afnl  Eqtiipment 

1552.  Degree  of  care  required  and  duty  of  inspection  in  general. 

15.52(1).  Delaware. 
1552(2).  Iowa. 
1552(3).  Kentucky. 
15.52(4).  Maryland. 
15.52(5).  Michigan. 
15.52(6).  Missouri. 
1552(7).  Texas. 
1552(8).  Virginia. 

1553.  Latent  defects. 

1553(1).  California. 
1553(2).  Maryland. 

1554.  Dutv  with  respect  to  roadbed  and  track. 

1.5.54(1).  Kentucky. 
1554(2).  Oklahoma. 

1555.  Duty  with  respect  to  keeping  ties  in  sound  condition. 

1556.  Duty  with  respect  to  rails. 

1557.  Defective  trestle. 

1558.  Duty  to  guard  against  obstruction  of  track. 

1559.  Injury  of  passenger  by  objects  near  track. 

1560.  Care  required  in  construction  of  cars. 

1561.  Defective  brakes. 

1562.  Defects  in  heating  apparatus. 
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§  1563.     Care  requirod  as  to  steps,  running  board,  etc. 
1563(1).  Delaware. 
1563(2).  Texa.s. 

1564.  Same — Grease  or  other  slippery  material. 

1564(1).  Missouri. 
1564(2).  Texas. 

1565.  Snow  and  ice  on  steps  or  platform. 

1.565(1).  Kentucky. 
1565(2).  Utah. 

1566.  Safety  of  aisles  and  passageways  of  cars. 

1567.  Same — Banana  peeling. 

1568.  Duty  as  to  furnishing  safe  seats. 

1569.  Duty  as  to  car  belonging  to  another  company. 

1570.  Duty  as  to  equipment  of  elevators. 

1570(1).  California. 
1570(2).  Missouri. 

1571.  Same — Equipment  of  elevator  shaft. 

1572.  Same — Violation  of  statute. 

1573.  Obstructions  placed  on  track  by  persons  not  connected  with  carrier. 

1574.  Liability  for  acts  of  independent  contractor, 

9.     Taking  on  Passengers 

1575.  Duty  of  carrier  in  general. 

1576.  Duty  of  carrier  where  passengers  required  to  go  between  tracks  to 

enter  cars. 

1577.  Duty  to  give  passenger  time  to  procure  ticket. 

1578.  Duty  of  conductor,  when  starting  car,  to  know  that  no  one  is  seeking 

to  enter. 
1578(1).  Massachusetts. 
1578(2).  Minnesota. 

1579.  Duty  to  afford  reasonable  opportunity  to  board  car. 

1579(1).  Arkansas. 
1579(2).  Kentucky. 
1579(3).  Michigan. 
1579(4).  Missouri. 
1579(5).  Texas. 

1580.  Suddenly  starting  car  while  passenger  getting  on. 

1580(1).  California. 
1580(2).  Colorado. 
1580(3).  Delaware. 
1580(4).  Illinois. 
1580(5).  Kentucky. 
1580(6).  Michigan. 
1580(7).  Missouri. 
1580(8).  Oregon. 
1580(9).  Virginia. 
1580(10).  Wisconsin. 

1581.  Same — Negligence  of  motorman  in  starting  car  without  signaL 

1582.  Same — Unauthorized  signal   to  start  train. 

1583.  Duty  to  passenger  incumbered  with  parcels. 

1584.  Duty   as  to  passenger   attempting   to  board  moving  car. 

1584(1).  Kentucky. 
1584(2).  Missouri. 
1584(3).  Oklahoma. 
1584(4).  Texas. 

1585.  Misleading  passenger  into  attempt  to  board  moving  car. 

1585(1).  Missouri. 
1585(2).  Wisconsin. 

1586.  Duty  to  prevent  getting  on  while  train  in  motion. 

1587.  Requirements  of  ordinance  as  to  time  and  place  of  stopping  cars. 
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§  15SS.     Closing  door  on  passenger's  foot. 

1589.  Duty  to  give  passenger  opportunity  to  reacti  place  of  safety  on  car. 

1589(1).  Micliigan. 
1589(2).  Missouri. 

1590.  Care  required  while  passenger  going  to  seat. 

1590(1).  Kentucky. 
1590(2).  Washington. 

1591.  Injuries   caused   in  attempting  to  regulate  time  or  method   of  en- 

tering train. 

1592.  Injuries  caused  in  attempting  to  exclude  intoxicated  passenger. 

1593.  Duty  to  persons  accompanying  passengers  for  purpose  of  assistance. 

10.     Care  Required  in  Management  and  Operation  to  Prevent  Injuries    in 

Transit 

1594.  Degree  of  care  required  in  general. 

1594(1).  Alabama. 
1594(2).  Arkansas. 
1594(.3).  Indiana. 
1594(4).  Missouri. 
1594(5).  Nebraska. 
1594(6).  Washington. 

1595.  Liability  for  unauthorized  acts  of  strangers. 

1595(1).  United  States. 

1595(2).  Virginia. 
1506.    Duty  to  avoid  alarming  passenger. 
1597.     Duty  to  avoid  collision  with  other  vehicles. 

1597(1).  California. 

1597(2).  Missouri. 

1597(3).  Texas. 
1.598.     Same — Collision  with   steam  roller. 

1599.  Care  required  from  street   car  company  on  crossing  tracks  of  an- 

other company. 

1600.  Speed   as   negligence. 

1600(1).  Indiana. 
1600(2).  Iowa. 
16(;H>(3).  South  Carolina. 
1600(4).  Texas. 

1601.  Duty  to  avoid  sudden  jerks  and  jars. 

1601(1).  Kentucky, 
1601(2).  Missouri. 
1601(3).  Texas. 

1602.  Same — Jar  or  jerk  resulting  from  coupling  car  with  another  car. 

1603.  Same— Freight  train. 

1604.  Same — Mixed  trains. 

1605.  Duty  on  down  grade. 

1606.  Open   switch. 

1607.  Duty    to   make    provision    for    the   accommodation    and   control    of 

periodical  large  crowds. 

1608.  Dutv  to  passengers  on  crowded  train  or  car. 

1608(1).  United   States. 
1608(2).  Texas. 

1609.  Care  required  as  to  passengers  standing  on  platform  or  steps. 

1609(1).  Alabama. 
1609(2).  Florida. 
1609(3).  Washington. 

1610.  Same — Starting  car   suddenly   from   a   standstill. 

1611.  Duty  towards  passenger  on  running  board  of  street  car. 

1612.  Compelling  passenger  to  ride  in  dangerous  position  because  of  over- 

crowding. 
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§  1613.     Care  required  as  to  passenger  riding  on  platform  because  of  over- 
crowding or  failure  to  furnish  seats. 
1613(1).  Alabama. 
1613(2).  Texas. 

1614.  Duty  to  prevent  passengers  from  riding  on  platform  or  steps. 

1615.  Injuries  occurring  from  failure  of  carrier  to  perform  duty  to  pro- 

vide separate  coacbes  for  white  and  negro  passengers. 

1616.  Injuries  caused  by  catching  arm  in  door  jamb. 

1617.  Leaving  trapdoor  in  vestibule  open. 

161S.     Dutv  to  avoid  exposing  passenger  to  injury  from  objects  near  track. 
1618(1).  Alabama. 
1618(2).  Illinois. 
1618(3).  Missouri. 

1619.  Duty  to  warn  passengers  concerning  possible  dangers. 

1620.  Duty  as  to  passengers  leaving  train  en  route  for  lunch  or  other  busi- 

ness purposes. 
1620(1).  United  States. 
1620(2).  Texas. 

1621.  Duty  to  passenger  going  from  one  car  to  another  to  find  a  seat. 

1622.  Dutv  to  passenger  in  street  car  attempting  to  transfer  to  another  car. 

1622(1).  Michigan. 
1622(2).  Missouri. 

1623.  Duty   to   passenger   who  has   taken   wrong   train   through   fault   of 

carrier. 

1624.  Dutv  to  persons  accompanying  stock. 

1624(1).  United  States. 
1624(2).  Missouri. 
1624(3).  Texas. 

1625.  Collision  with  frightened  horse  attached  to  vehicle. 

1626.  Diity  to  anticipate  unusual  occurrence — Acts  in  emergencies. 

11.     Setting  Dotcn  Passengers 

1627.  Degree  of  care  required  in  general. 

1627(1).  Colorado. 

1627(2).  Delaware. 

1627(3).  Florida. 

1627(4).  Indiana. 

1627(5).  Kentucky. 

1627(6).  Michigan. 

1627(7).  Missouri. 

1627(8).  Texas. 

1628.  Duty  to  set  down  safely  at  point  of  destination. 

1628(1).  Indiana. 
1628(2).  Oregon. 

1629.  Dufy  not  to  mislead  passenger  as  to  time  and  place  of  getting  off. 

1629(1).  Arkansas. 
1629(2).  Michigan. 
1629(3).  Oregon. 

1630.  Inducing  or  misleading  passenger  to  alight  while  car  in  motion. 

1630(1).  Delaware. 
1630(2).  Kentucky. 
1630(3).  Missouri. 
1630(4).  Oklahoma. 

1631.  Stopping  car  as  an  invitation  to  alight. 

1632.  Duty  to  give  reasonable  opportunity  to  get  off. 

1632(1).  Arkansas. 
1632(2).  Delaware. 
1632(3).  Florida. 
1632(4).  Indiana. 
1632(5).  Mississippi. 
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1632(6).  Missouri. 
1632(7).  Montana. 
1632(8).  Nebraska. 
1632(9).  Pennsylvania. 
16.32(10).  South  Carolina. 
1632(11).  Texas. 
1632(12).  Washington. 
§  1633.     Duty  to  announce  station. 
1633(1).  Florida. 
1633(2).  Kentucky. 
1633(3).  Wyoming. 

1634.  Duty,  after  stopping,  to  give  passenger  notice  of  all  movements  of 

car  or  train. 

1635.  Suddenly  starting  car  while  passenger  alighting. 

1635(1).  Arkansas. 
1635(2).  California. 
1635(3).  Delaware. 
1635(4).  Florida. 
1635(5).  Indiana. 
1635(6).  Kentucky. 
1635(7).  Massachusetts. 
1635(8).  Michigan. 
1635(9).  Missouri. 
1635(10).  Nebraska. 
1635(11).  North  Carolina. 
1635(12).  Oregon. 
1635(13).  Texas. 
1635(14).  Virginia. 
1635(15).  Washington. 

1636.  Same — Duty  of  conductor,  on  receiving  starting  signal  from  flagman. 

to  avoid  injury  to  alighting  passenger. 

1637.  Same — Starting  signal   given  by  outsider. 

1637(1).  Missouri. 
1637(2).  Rhode  Island. 

1638.  Duty  of  carrier  after  giving  reasonable  opportunity  to  leave  car. 

1638(1).  United    States. 
1638(2).  Florida. 
1638(3).  Indiana. 
1638(4).  Mississippi. 
1638(5).  Missouri. 
1638(6).  Texas. 
1638(7).  Wyoming. 

1639.  Same — Duty  of  carrier  as  dependent  upon  knowledge  that  passenger 

is  alighting.  , 

1640.  Duty  as  to  passenger  going  on  platform  while  train  in  moticjn  for 

purpose  of  alighting. 
1640(1).  Missouri. 
1640(2).  Texas. 

1641.  Suddenly  starting  or  jerking  train  or  car  after  slowing  down  and 

while  passenger  on  platform  for  purpose  of  alighting. 
1641(1).  Illinois. 
1641(2).  Kentucky. 
1641(3).  Texas. 

1642.  Duty  as  to  person  getting  off  while  train  in  motion. 

1642(1).  Mississippi. 
1642(2).  Missouri. 

1643.  Duty  to  prevent  passenger  from  getting  off  moving  car. 

1644.  Mutual  mistake  of  passenger  and  conductor. 

1645.  Duty  to  set  down  passengers  at  suitable  and  safe  place. 

1645(1).  Alabama. 
1645(2).  Arkansas. 
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1645(3).  Georgia. 
1645(4).  Illinois. 
1645(5).  Maryland. 
1645(6).  Michisan. 
1645(7).  Missouri. 
1645(8).  New  Hampshire. 
1645(9).  Texas. 
1645(10).  Virginia. 
§  1646.     Same — Passenger  on  freight  train. 

1647.  Care  required  where  stop  is  made  at  unusual  stopping  place. 

1648.  Duty  to  passengers  getting  off  at  other  places  than  station. 

1649.  Duty  with  respect  to  steps  or  stepping  stools. 

1649(1).  Iowa. 
1649(2).  Texas. 

1650.  Duty  to  assist  passengers  in  alighting. 

1651.  Duty  to  assist  passengers  under  disability. 

1651(1).  Maryland. 
1651(2).  South  Carolina. 

1652.  Same — Notice  of  disability. 

1653.  Duty  to  assist  passenger  incumbered  with  parcels. 

1654.  Effect  of  undertaking  by  outsiders  to  assist  pas.sengers  to  alight. 

1655.  Duty  to  passenger  re-entering  train  to  get  baggage. 

1656.  Care  required  not  to  injure  passenger  after  alighting. 

1657.  Same — Rate  of  speed, 

1657(1).  California. 
1657(2).  North  Carolina. 

1658.  Instructions  summing  up  matters  from  carrier's  standpoint. 

1659.  General  instruction  covering  both  sides  of  case. 

12.     Proximate  Cause  of  Injuries 

1660.  Necessity  of  showing  that  negligence  of  carrier  caused  injuries. 

1660(1).  Alabama. 

1660(2),  Arkansas. 

1660(3).  Delaware. 

1660(4).  Maryland. 

1660(5).  Oklahoma. 

1660(6).  Texas. 

1661.  Defective  equipment  as  proximate  cause  of  accident. 

1661(1).  Kentucky. 
1661(2).  Michigan. 
1661(3).  Missouri, 
1661(4).  Texas. 

1662.  Same — Unprecedented  bad  weather  co-operating  with  neglect  of  duty 

to  keep  roadbed  in  repair. 

13.     Contributory  Negligence  of  Passenger 

1663.  Degree  of  care  required   in  general. 

1663(1).  Delaware. 

1663(2).  Illinois. 

1663(3).  Indiana. 

1663(4).  Kentucky. 

1663(5).  Maryland. 

1663(6).  Missouri, 

1663(7).  Texas. 

1663(8).  Washington. 

1663(9).  Wisconsin. 

1664.  Care  required  of  passenger  in  approaching  station. 
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§  1G65,     Duty  to  look   and  listen   on   approaching  train  for  nurpose  of  be- 
coming passenger. 
1665(1).  Kansas. 
1665(2).  Kentucky. 

1666.  Implied  invitation  to  cross  tracks  to  board  car. 

1667.  Care  required  in  boarding  car. 

1668.  Withdrawing  from  one  car  to  enter  another. 

1669.  Boariling  train  or  car  while  in  motion. 

1609(1).  California. 
1069(2).  Illinois. 
1669(3).  Kentucky. 
1609(4).  Missouri. 
1609(5).  Oklahoma. 
1669(6).  Oregon. 
1009(7).  Texas. 
1069(8).  Virginia. 

1670.  Taking  overcrowded  train. 

1671.  Care  required  of  passenger  while  in  transit. 

1671(1).  United  States. 
1671(2).  Kentucky. 
1671(3).  Missouri. 
1671(4).  Ohio. 
1671(5).  Oklahoma. 

1672.  Taking  position  attended  with  greater  danger  than  other  parts  of 

vehicle  of  transportation. 

1673.  Same — ^'oluntary  surrender  of  seat  to  other  passengers. 

1674.  Occupying  place  not  intended  for  passengers. 

1674(1).  Arkansas. 
1674(2).  Kentucky. 

1675.  Standing  on  platform  or  steps. 

1675(1).  Delaware. 
1675(2).  Florida. 
1675(3).  South  Carolina. 
1675(4).  Texas. 
1675(5).  Washington. 

1676.  Getting  on  running  board  of  street  car. 

1677.  Care  required  from  passenger  taking  position  on  inner  footboard  of 

street  car. 

1678.  Standing  on  platform  in  violation  of   rule  of  carrier. 

1678(1).  Massachusetts. 
1678(2).  Nebraska. 

1679.  Leaving  safe  place  to  go  out  on  platform. 

1680.  Going  upon  platform  while  train  stopping  at  intermediate  station, 

1681.  Resting  arm  on  window  sill. 

1682.  Leaning   out   from,    or    projecting   part  of    body    from,    car. 

1682(1).  District  of  Columbia. 
1682(2).  Iowa. 
1682(3).  Missouri. 

1683.  Passing  from  one  ear  to  another. 

1683(1).  Illinois. 
1683(2).  Virginia. 

1684.  Attempt  to  go  from  one  car  to  another  to  find  a  seat. 

1685.  Going  from  one  car  to  another  to  get  drinking  water. 

1686.  Care  required  from  passengers  on  freight  train. 

1687.  Care  required  from  passenger  on  mixed  train. 

1688.  Care  required  from  passenger  on  freight  elevator. 

1689.  Care  required  in  movements  preparatory  to  alighting. 

1689(1).  Alabama. 
1689(2).  Arkansas. 
1689(3).  California. 
1689(4).  Colorado. 
16891(5).  Delaware. 
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§  1000.     Care  required  in  alishting. 
IGOO(l).  California. 
1690(2).  Delaware. 
1690(3).  Iowa. 
1690(4).  Kentucky. 
1690(5).  INTissouri. 
1690(6).  Texas. 

1691.  Getting  off  while  incumbered  with  grrips  or  parcels. 

1692.  Leaving  train   or  car  while  in  motion. 

1692(1).  Alabama. 

1692(2).  Arkansas. 

1692(3).  California. 

1692(4).  Colorado. 

1692(5).  Delaware. 

1692(6).  Indiana. 

1692(7).  Kentucky,  , 

1692(8).  Michigan. 

1692(9).  Missouri. 

1692(10).  Montana. 

1692(11).  Nebraska. 

1692(12).  New    York. 

1692(13).  Oklahoma. 

1692(14).  Texas. 

1692(15).  Wisconsin. 

1693.  Same — Passenger  incumbered  with  bundles. 

1694.  Getting  off  car  at  unusual  or  improper  place, 

1694(1).  Alabama. 
1694(2).  Illinois. 
1694(3).  Missouri. 

1695.  Leaving  train  on  opposite  side  from  station. 

1696.  Duty  of  passenger  to  observe  method  of  operating  car. 

1697.  Acts  in  obedience  to  direction  of  trainmen. 

1698.  Boarding,  or  alighting  from,  moving  car  at  direction  of  trainman. 

1698(1).  Delaware. 
1698(2).  Iowa. 

1699.  Taking  unsafe  position  at  direction  of  trainman. 

1700.  Injuries  resulting  from  needless  attempt  of  passenger  to  avoid  injury. 

1701.  Same — Jumping   to   avoid   collision   or   other  peril. 

1702.  Acts  in  emergencies. 

1703.  Acts  in  emergency  created  by  negligence  or  wrongful  act  of  carrier. 

1703(1).  Arkansas. 
1703(2).  California. 
1703(3).  Delaware. 
1708(4).  Iowa. 
1703(5).  Maryland. 
1703(6).  Michigan. 
1703(7).  South   Carolina. 

1704.  Same — Attempt   to  escape  from   falling  elevator. 

1705.  Care  required  from  mail  clerk  on  mail  car. 

1706.  Care  required  from  children. 

1706(1).  Florida. 
1706(2).     Illinois. 
1706(3).  Missouri. 

1707.  Effect  of  intoxication  and  care  required  from  intoxicated  passen- 

gers. 
1707(1).  United  States. 
1707(2).  Arkansas. 
1707(3).  Colorado. 
1707(4).  Indiana. 
1707 (.5).  Kentucky. 
1707(6).  Texas. 
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§  1708.     Effect  of  contributory  negligence. 
1708(1).  Alabama. 
1708(2).  Arlwinsas. 
170,8(3).  Colorado. 
3708(4).  Delaware. 
1708(5).  Florida, 
1708(6).  Illinois.  •< 

1708(7).  Kansas. 
1708(8).  Kentucky. 
1708(9).  Missouri, 
1708(10).  Texas. 
1708(11).  Virginia. 

1709.  Effect  of  negligence  of  passenger  as  dependent  on  whether  proximate 

contributing  cause  of  injuries  received. 
1700(1).  Arkansas. 
1709(2).  Colorado. 
1709(3).  Missouri, 
1709(4).  Illinois. 
l709(5).  Kansas. 
,     1709(6).  Maryland. 

1709(7).  South  Carolina. 
1709(8).  Texas. 

1710.  Doctrine  of  last  clear  chance  or  discovered  peril. 

1710(1).  California. 

1710(2).  Missouri. 

1710(3).  Virginia.  .     ' 

1711.  Effect    of    negligence    of    passenger    as    dependent    on    whether    it 

amounts  to  criminal  negligence. 

14.     Pleading  and  Proof 

1712.  Confining  plaintiff  to  cause  of  injury  alleged  in  pleading. 

1712(1).  Alabama. 
1712(2).  Colorado. 
1712(3).  Delaware. 
1712(4).  Illinois. 
1712(5).  Michigan, 
1712(6).  Missouri. 
1712(7).  Nebraska. 
1712(8).  Texas, 

Evidence 

1713.  Presumptions  and  burden  of  proof. 

1713(1).  Arkansas. 
1713(2).  Colorado. 
1713(3).  Missouri. 

1714.  Burden  of  proof  as  to  existence  of  relation  of  carrier  and  passenger. 

1714(1).  Illinois. 
1714(2).  Indiana. 

1715.  Presumptions  and  burden  of  proof  as  to  negligence, 

1715(1).  California. 
1715(2).  Delaware. 
1715(3).  Iowa. 
1715(4).  Kansas, 
1715(5).  Missouri. 
1715(6).  Texas. 
1715(7).  Utah. 
1715(8),  Virginia. 
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§  1716.     Rule  of  res  ipsa  loquitur. 
171(i(l).  Arkansas. 
1716(2).  California. 
1716(.'^).  Delaware. 
1716(4).  District  of  Columbia. 

1716  (f)).  Florida. 
1716(6).  Georgia. 
1716(7).  Kentucky. 
1716(8).  Missouri. 
1716(9).  Nebraska. 
1716(10).  South  Carolina. 
1716(11).  Virginia. 

1717.  Presumption  from  fact  of  collision. 

1717(1).  Arkansas. 
1717(2).  California. 
1717(3).  Missouri. 

1717  ( 4 ) .  Washington. 

1718.  Presumption  from  derailment. 

1718(1).  Alabama. 
1718(2).  Arkansas. 
1718(3).  California. 
1718(4).  Delaware. 
1718(5).  Indiana. 
1718(6).  Missouri. 

1719.  Same — Rebuttal  of  presumption. 

1719(1).  Alabama. 
1719(2).  Arkansas. 
1719(3).  California. 
1719(4).  Delaware. 
1719(5).  Virginia. 

1720.  Presumption    from    overturning    of    automobile. 

1721.  Presumption  from  sudden  stops  or  jerks  or  jars. 

1721(1).  California. 
1721(2).  Indiana. 
1721(3).  Missouri. 
1721(4).  Texas. 

1722.  Presumption  from  explosion  on  car  or  locomotive. 

1722(1).  California. 
1722(2).  Illinois. 

1723.  Burden  of  showing-  contributory  negligence  or  lack  of  it. 

1723(1).  United   States. 
1723(2).  Arkansas. 
1723(3).  California. 
1723(4).  Colorado. 
1723(5).  Delaware. 
1723(6).  Illinois. 
1723(7).  South  Carolina- 
1723(8).  Virginia. 
1723(9).  Washington, 

1724.  Presumption  with  respect  to  contributory  negligence  where  passenger 

killed. 

1725.  Burden  of  proof  as  to  lack  of  negligence  of  children. 

1726.  Burden  of  proof  as  to  proximate  cause. 

1726(1).  Virginia. 
1726(2).  Washington. 

1727.  Matters  considered  on  issue  of  contributory  negligence. 

1728.  Limiting   effect   of   evidence. 

1729.  Questions  for  jury. 
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§  1730.     Sufficiency  of  evidence. 
1730(1).  Alabama. 
1730(2).  Illinois. 
1730(3).  Indiana. 

1731.  Same — Proximate  cause  of  injury. 

E.    Willful  Wrongs  to  Tassengers  by  Servants  of  Carrieb 

1732.  Abusive  language. 

1732(1).  Alabama. 
17.32(2).  Texas. 

1733.  Liabilitv  of  carrier  for  assault  on  passenger, 

1733(1).  Alabama. 
17.33(2).  Iowa. 
17.33(3).  Maryland. 
17.33(4).  Mississippi. 
1733(5).  Missouri. 
17,33(6).  Virginia. 

1734.  Same — Scope  of  employment. 

1734(1).  Maryland. 
1734(2).  Mississippi. 

1735.  Effect  of  abusive  or  insulting  words  as  justifying  assault  on  pas- 

1735(1).  Alabama. 
1735(2).  Virginia. 
17.36.     Right  of  employees  to  restrain  or  remove  unruly  or  disorderly  pas- 
sengers. 

1737.  Justification  of  assault  on  theory  of  self  defense. 

1737(1).  Mississippi. 
1737(2).  Missouri. 
1737(3).  Texas. 
1737(4).  Virginia. 

1738.  Mutual  agreement  to  fight. 

1739.  Duty  of  employee  to  use  no  more  force  than  necessary  in  resisting 

attack  by  passenger. 

1740.  Liability  for  arrest  of  passenger. 

1740(1).  United   States. 
1740(2).  Kentucky. 

1741.  Damages. 

1741(1).  Arkansas. 
1741(2).  Maryland. 

1742.  Same — Mitigation  because  of  insulting  words  of  passenger. 

1743.  Exemplary  damages. 

1744.  Damages  for  wrongful  arrest. 

F.     Sleeping  Car  Companies 

1745.  Duty  to  guard  person  and  property  of  passenger. 

1745(1).  United  States. 
1745(2).  Alabama. 

1746.  For  what  property  company  may  be  held  responsible. 

G.    Liability  foe  Baggage  or  Effects 

1747.  What  constitutes  baggage. 

1748.  Duty  to  check  baggage  on  payment  of  fare. 

1749.  Liability,  in  general,  for  failure  to  deliver. 

1749(1).  Missouri. 
1749(2).  South   Carolina. 

1750.  When  liability  of  carrier  commences. 

1750(1).  Arkansas. 
1750(2).  South  Carolina. 
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§  1751.     Necessity  that  owner  of  baggage  should  be  passenger. 

1752.  Effect   of  payment   of  charges   in   advance   where  owner   does  not 

accompany  baggage.  • 

1753.  Liability  for  merchandise  in  trunlv — Notice  to  carrier. 

1754.  Liability  for  loss  of  baggage  on  connecting  line. 

1754(1).  Arkansas. 
1754(2).  South  Carolina. 

1755.  Authority  of  agent  to  receive  baggage  and  to  check  over  connecting 

road. 

1756.  Effect  of  assumption  of  control  of  baggage  by  passenger. 

1757.  Limitation  of  liability — Assent  of  passenger. 

1757(1).  Arkansas. 
1757(2).  Minnesota. 

1758.  Burden  of  proof — Showing  causes  exempting  carrier  from  liability. 

1759.  Sufficiency  of  evidence. 

1760.  Damages  for  loss  or  injury. 

1761.  Same — Market  value. 

See,  also,  Shipping. 

A.     Carriers  of  Goods 
1.     Who  are  Common  Carriers  of  Goods 

§  1370.     Definition 

You  are  instructed  that  a  common  carrier  is  one  who  undertakes 
and  exercises,  as  a  public  employment,  the  transportation  or  car- 
riage of  goods  for  persons  generally,  from  place  to  place,  whether 
by  land  or  by  water,  and  to  deliver  them  at  the  place  appointed, 
for  hire  or  reward,  and  with  or  without  a  special  agreement  as  to 
price.^ 

2.     Duty  to  Fiirnish  Cars 
Duty  to  furnish  refrigerator  cars,  see  post,  §  13S9. 

§  1371.     Duty  to  furnish  on  request 

You  are  instructed  that,  if  the  logs  mentioned  in  the  evidence 
were  plaintiff's  logs,  and  they  were  delivered  for  shipment  at  a 
usual  point  of  shipment  on  defendant's  line  of  raiUvay,  and  plain- 
tiff  thereupon   requested    defendant   to   furnish   cars   to    transport 

them  to ,  by  request,  definite  as  to  the  time  and  number  of 

cars  wanted,  it  was  the  duty  of  defendant  to  furnish  such  cars 
within  a  reasonable  time  after  such  request.^ 

§  1372.     Character  of  duty 

You  are  instructed  that  the  duty  on  the  part  of  defendant  as  a 
common  carrier  to  furnish  plaintiff  with  cars  sufficient  to  transport 
timber  was  not  an  absolute  one;  but  its  only  duty  was  to  furnish 
with  reasonable  promptness  after  demand  made  therefor  and  to 
exercise  reasonable  diligence  and  care  to  provide  transportation 

1  Carpenter  v.   Baltimore  &   O.   R.  2  St.   Louis,   I.   M.   &   S.   R.   Co.   v. 

Co.  (Del.)  64  A.  252,  6  Pennewill,  15.      Wynne  Hoop  &  Cooperage  Co.,  99  S. 

W.  375,  SI  Ark.  373. 
Inst. TO  Juries— 105 


§  1373  INSTRUCTIONS   TO  JURIES  16GG 

facilities  to  meet  such  requirements  as  might  be  made  in  the  usual 
course  of  its  business,  consiclering  the  general  demand  for  such 
cars,  and  the  general  condition  of  freight  traffic.  Defendant  was 
not  obliged  to  discriminate  against  any  other  shippers  or  other 
places  nor  supply  plaintiff  with  any  sudden  demand  for  cars.^ 

§  1373.     SufBciency  of  compliance  with  demand  for  cars 

You  are  instructed  that,  if  it  was  the  custom  of  plaintiff  to  ac- 
cumulate logs  or  timber  upon  or  near  the  railway  right  of  way  for 
shipment,  and  if  this  was  not  a  delivery  of  such  logs  or  timber  to 
the  defendant,  and  if,  after  the  demand  for  cars  was  made,  the  de- 
fendant used  such  diligence  as  an  ordinarily  prudent  person  would 
have  done  under  the  circumstances  to  procure  cars  for  such  ship- 
ment, considering  the  general  demand  for  cars  and  the  general 
freight  traffic,  then  your  verdict  should  be  for  the  defendant.* 

§  1374.     Excuses  for  failure  to  furnish 
§   1374(1).    Arkansas 

\ou  are  instructed  that,  if  the  general  freight  traffic  was  con- 
gested at  and  upon  the  railway  therefrom  to  — '■ ,  em- 
bracing the  station  at ,  and  if  such  congestion  of  traffic  was 

such  that  cars  could  not  be  furnished  for  plaintiff  to  transport  the 
logs  and  timber  in  question,  without  discriminating  against  various 
other  shippers  and  persons  interested  in  shipments  in  such  con- 
gested conditions,  then  your  verdict  should  be  for  the  defendant.^ 

§   1374(2).    South    Carolina 

You  are  instructed  that  the  obligation  to  furnish  cars  in  this 
case  is  an  obligation  imposed  by  law,  and  is  not  as  binding  as  if 
the  defendant  railroad  had  contracted  to  furnish  the  cars.  In  this 
case  the  defendant  is  not  liable  if  it  has  shown  a  reasonable  excuse 
for  failure  to  furnish  the  cars ;  heavy  and  unprecedented  traffic, 
not  reasonably  to  be  expected  and  prepared  for,  would  excuse  the 
railroad  for  a  deficiency  of  cars.® 

§  1375.     Contributory  negligence  of  shipper 

You  are  instructed  that,  even  if  you  should  find  that  there  was 
negligence  on  the  part  of  the  defendant  in  this  case,  yet  if  there 
was  any  negligence  whatever,  in  any  manner  or  degree,  on  the  part 
of  the  plaintiffs  or  any  persons  acting  for  them,  causing  or  contrib- 

3  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  s  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Wynue  Hoop  &  Cooperage  Co.,  99  S.  Wynne  Hoop  &  Cooperage  Co.,  99  S. 
W.  375,  81   Ark.  373.  W.  37.5.  SI  Ark.  373. 

4  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  <'•  Mauklin  v.  Seaboard  Ait  Line 
Wynne  Hoop  &  Cooperage  Co.,  99  S.  Ey.,  52  S.  E.  677,  73  S.  C.  9. 

W.  375,  SI  Ark.  373. 
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uting  to  any  damage  complained  of  as  to  the  logs  and  timber 
claimed  by  plaintiff,  then  the  plaintiff  cannot  recover.' 

§  1376.     In  whom  cause  of  action,  for  damages  for  failure  to  fur- 
nish, exists 

You  are  instructed  that  if  it  was  understood  between  S.,  from 
whom  plaintiff  purchased  the  logs,  and  the  plaintiff  that  the  title 
to  these  logs  should  pass  to  the  plaintiff"  when  they  were  delivered 

at  the  point  of  shipment,  branded  and  the  advancement  of  $ 

per  was  made  upon  them,  the  logs  thereupon  became  the 

property  of  the  plaintiff',  and  the  deterioration  in  the  value  of  the 
logs  thereafter,  if  any,  was  the  loss  of  the  plaintiff.  On  the  other 
hand,  if  the  logs  were  not  to  become  the  property  of  the  plaintiff" 
until  loaded  upon  the  cars,  any  deterioration  on  them  between  the 
time  of  their  deposit  at  the  place  of  shipment  and  loading  on  cars 
would  be  the  loss  of  S.,  for  which  there  can  be  no  recovery  in  this 
case.^ 

You  are  instructed  that,  if  the  plaintiff  and  S.  had  a  contract  of 
sale  of  the  logs  and  timber  in  question,  and  such  timber  and  logs 
were  to  be  loaded  on  the  cars  by  S.  or  persons  under  his  supervi- 
sion, or  under  contract  with  him,  other  than  the  plaintiff,  and  if  the 
plaintiff  was  not  to  receive  such  logs  and  timber  until  loaded  on 
cars  and  it  was  not  the  property  of  the  plaintiff,  it  cannot  recover.^ 

You  are  instructed  that  the  mere  fact  of  the  plaintiff  causing 
marks  to  be  placed  on  the  logs  in  question,  if  it  did  so,  is  not  in 
itself  sufficient  to  constitute  a  delivery  or  complete  sale  to  the 
plaintiff  before  being  loaded  upon  the  cars,  but  is  only  a  circum- 
stance to  be  considered  by  you,  together  with  the  contract,  and  all 
other  circumstances  relating  thereto  as  to  whether  or  not  delivery 
was  to  be  made  upon  the  cars  as  a  completed  sale  to  plaintiff".^® 

§  1377.     Burden  of  proof 

You  are  instructed  that,  if  you  should  find  for  the  plaintiff",  there 
must  appear  from  a  preponderance  of  the  evidence  the  extent  of 
its  damage,  and  you  are  not  at  liberty  to  guess  at  it,  but  must  find 
it  from  the  proof.  The  burden  of  proof  is  upon  the  plaintiff  upon 
all  issues  in  this  case,  and  if  it  has  failed  to  establish  its  case  by 
a  preponderance  of  the  proof  as  to  negligence  on  the  part  of  the 

7  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  9  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Wynne  Hoop  &  Cooperage  Co.,  99  S.  Wvune  Hoop  &  Cooperage  Co.,  99  S. 
W.  375,  81  Arlv.   373.  W.  375.  81  Arlv.  373. 

8  St  Louis,  I.  M.  &  S.  R.  Co.  v.  lo  St  Louis,  I.  M.  &  S.  R.  Co.  v. 
Wynne  Hoop  &  Cooperage  Co.,  99  S.  Wynne  Hoop  &  Cooperage  Co.,  99  S. 
W.  375.  81  Ark.  373.  W.  375,  81  Arli.  373. 
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defendant,  or  as  to  the  measure  of  damages,  then  your  verdict 
should  be  for  the  defendant.^^ 

§  1378.     Measure  of  damages  for  failure  to  furnish 

You  are  instructed  that,  if  you  find  for  the  plaintifif,  and  find 
that  the  logs  deteriorated  in  value  by  reason  of  the  failure  to  fur- 
nish cars,  you  will  assess  the  damages  at  such  a  sum  of  money  as 
would  represent  the  difference  in  value  between  the  value  of  the 

logs  at at  the  time  the  cars  should  have  been  furnished,  if 

such  cars  had  been  furnished  as  stated  in  these  instructions,  and 
their  value  at  the  time  the  cars  were  furnished,  in  so  far  as  such 
deterioration  arose  from  the  failure  to  furnish  cars.  If  the  deterio- 
ration resulted  from  any  other  cause,  defendant  is  npt  liable  for  it, 
and,  if  there  was  a  deterioration  from  any  other  cause,  you  will 
deduct  from  said  difference  the  amount  of  said  deterioration  from 
such  cause. ^~ 

3.    Special  Contracts  to  Furnish  Cars 

§  1379.     Liability  for  breach 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
plaintiffs  contracted  with  defendant's  agent  at that  defend- 
ant would  furnish  cars  in  which  to  ship  cattle  at  a  time  certain^ 
and  that  said  agent  had  authority  to  so  contract,  and  you  further 
believe  that  defendant  failed  to  receive  and  ship  said  cattle  at  the 
tim.e  agreed  upon,  and  that,  by  reason  of  the  failure  to  receive  and 
ship  said  cattle,  plaintiffs  were  damaged,  then  plaintiffs  are  entitled 
to  recover.^^ 

§  1380.     Measure  o£  damages  for  breach — Loss  of  profits 

You  are  instructed  that,  if  you  find  for  the  plaintiff  under  the  in- 
structions given  you  in  this  case,  then  you  are  to  determine  what 
damage,  if  any,  he  has  suffered  by  reason  of  the  failure  of  the  de- 
fendant company  to  furnish  cars  for  the  disposition  of  his  coal.  If 
you  find  plaintiff  could  and  would  have  sold  his  coal  from  his  mines 
at  a  profit  to  himself  and  was  prevented  by  the  wrongful  act  of  the 
defendant  from  making  such  sale  and  earning  such  profits,  then 
the  defendant  must  compensate  him  in  damages  for  the  amount  of 
the  profit  or  gain  which  this  prevented  him  from  making.  In  ar- 
riving at  such  amount,  you  should  consider  the  nature  of  his  busi- 
ness, the  condition  of  the  coal,  the  kind  of  coal  that  he  produced, 
the  quantity  of  coal  that  he  produced,  his  opportunity  for  selling 
and  the  market  price  at  which  he  could  have  sold ;    and  the  price, 

11  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Wynne  Hoop  &  Cooperage  Co.,  90  S. 
Wynne  Hoop  &  Cooperage  Co.,  99  S.       W.  .375,  81  Ark.  373. 

W.  37.5,  81  Ark.  373.  i3  McCarty  v.  Gulf,  C.  &  S.  F.  Ry. 

12  St.  Louis,  I.  M.  &  S.  R.  Co.  v.      Co.,  15  S.  W.  164,  79  Tex.  33. 
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or  prices,  at  which  the  coal  produced  by  him  should  and  would 
have  been  sold  less  the  cost  of  producing  and  marketing  such  coal, 
including  the  royalties  to  be  paid  thereon,  would  be  the  measure 
of  his  recovery.  And  in  this  connection  I  charge  you  that  the 
cost  of  production  above  referred  to  must  be  measured  and  com- 
puted on  the  basis  of  a  reasonable  car  supply.** 

4.     Scope  of  Lmhility  for  Loss  or  Injury  of  Goods 

§  1381.     Liability  in  absence  of  contract  limiting  it 
§   1381(1)-    Delaware 

You  are  instructed  that  a  common  carrier  is  bound  to  exercise 
the  strictest  care,  and  to  deliver  safely  at  their  place  of  destination 
the  goods  entrusted  to  him.  He  is  regarded  by  the  law  in  the  light 
of  an  insurer;  and,  in  case  goods  are  injured,  lost,  or  destroyed, 
nothing  will  excuse  or  discharge  him  but  the  act  of  God  or  of  the 
public  enemies.*^ 

You  are  instructed  that  a  common  carrier  cannot  relieve  himself 
of  any  portion  of  his  common-law  liability  for  the  loss  or  destruc- 
tion of  property  carried  by  him,  unless  by  express  or  implied  con- 
tract with  the  shipper.*® 

§  1381(2).    Kentucky 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  fire  which  damaged  or  destroyed  the  goods  of  the  plaintiff 
was  caused  by  the  negligence  or  carelessness  of  the  defendant's 
agents  or  employes  in  charge  of  the  wagon  upon  which  said  goods 
were  being  carried,  or  if  the  jury  believe  from  the  evidence  that 
the  defendant  at  the  time  of  said  fire  was  a  common  carrier,  and 
was  conveying  said  goods  as  a  common  carrier,  the  jury  should 
find  for  the  plaintiff.*' 

§  1382.     Duty  to  deliver  goods  in  as  good  condition  as  when  re- 
ceived 

The  jury  are  instructed  that  the  bill  of  lading,  offered  in  evi- 
dence, recites  that  the  goods  were  in  apparently  good  condition, 
but  that  the  contents  and  condition  of  contents  of  packages  was 
unknown  to  the  railroad  company,  and  by  said  bill  of  lading  the 
defendant  contracted  to  deliver  said  goods  in  like  condition  at 
■ ,  as  the  same  were  received  by  it  at ;   if  the  jury  be- 

14  Midland  Valley  R.  Co.  v.  Hoft-  it  Farley  v.  Lavarv,  54  S.  W.  840, 
man  Coal  Co.,  120  S.  W.  380,  91  Ark.  21  Ky.  Law  Rep.  1252,  47  L.  R.  A. 
ISO.  383.     The  defendant  in  this  case  did 

15  Carpenter  v.  Baltimore  &  O.  R.  not  plead  that  the  damage  complain- 
Co.,  64  A.  252,  6  Pennewill,  15.  ed  of  was  caused  by  the  act  of  God, 

16  Carpenter  v.  Baltimore  &  O.  R.  the  public  enemy  or  the  inherent 
Co.,  G4  A.  252,  6  Pennewill,  15.  quality   of  the  goods. 
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lieve  by  the  evidence  that  the  goods  were  not  delivered  in  as  good 
order  and  condition  as  when  received  by  defendant,  ordinary  wear 
and  tear,  deterioration,  defect  or  vice  in  the  property  excepted, 
and  that  the  plaintiff  was  injured  and  has  sustained  damages  there- 
by, then  the  plaintiff  is  entitled  to  recover,  unless  the  jury  believe 
from  the  evidence,  that  the  damage  or  injury  to  such  goods  result- 
ed from  some  fault  or  negligence  of  the  plaintiff  or  his  consignor.^* 

§  1383,     Losses  due  to  act  of  God 

You  are  instructed  that  by  the  act  of  God  is  meant  such  inevi- 
table accident  as  cannot  be  prevented  by  human  care,  skill,  or 
foresight,  but  results  from  natural  causes,  such  as  lightning  and 
tempest,  floods,  inundation,  etc.^" 

§  1384.     Act  of  God  concurring  with  negligence  of  carrier 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

defendant  received  warnings  of  the  approach  of  the  storm 

in  question  in  time  to  have  removed  the  lost  and  damaged  goods 
in  question  to  a  place  of  safety,  and  that  it  failed  to  do  so,  and  that 
such  failure  was  negligence  on  its  part,  and  that  said  negligence 
was  the  direct  and  proximate  cause  of  plaintiff's  loss  of  the  three 

cases  of  in  question,  and  damage  of  the  one  case  to  such 

an  extent  as  to  be  rendered  worthless  to  it.  you  will  find  for  plain- 
tiff against  said  defendant  for  the  amount  of  $ ,  and  interest 

at per  cent,  thereon  from  .'** 

§  1385.     Validity  of  limitation  of  liability  by  special  contract 

Limitation  of  liability  of  connectins;  carrier,  see  post,  §   1407. 
Right  of  carrier  to  limit  liability  for  negligence  to  passenger,  see  post,  §§ 
1526,  1527. 

§   1385(1).    Alabama 

I  charge  you  that  the  defendant  cannot  limit  its  liability  for  the 
negligence  of  itself  or  its  servants  in  and  about  the  transportation 
and  delivery  of  the  plaintiff's  goods  and  effects,  by  a  stipulation 
in  a  bill  of  lading  to  that  effect  and  if  you  are  reasonably  satisfied 
from  the  evidence  that  the  defendant  was  negligent  in  the  trans- 
portation and  delivery  of  the  goods  in  question  in  this  suit,  and 
that  as  a  proximate  result  thereof  the  plaintiff  suffered  damage, 
then  you  are  authorized  to  award  the  plaintiff  such  damages  as 
from  the  evidence  you  are  reasonably  satisfied  she  has  so  suffered, 
regardless  of  the  valuation  in  the  bill  of  lading  or  the  true  value 

18  Michellod  v.  Oregon-Washington  20  Mistrot-Calahan  Co.  v.  Missouri. 
R.  &  Nav.  Co..  168  P.  620.  86  Or.  .329.  K.  &  T.  Rv.   Co.  of  Texas  (Tex.  Civ. 

19  Carpenter  v.  Baltimore  &  O.  R;  App.)  209  S.  W.  775. 
Co.  (Del.)  64  A.  252,  6  Pennewill,  15. 
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of  all  the  goods  and  effects  shipped  by  plaintiff  over  defendant 
company's  railroad. ^^ 

§   1385(2).     Delaware 

You  are  instructed  that,  where  there  is  a  contract  fairly  made 
between  the  shipper  and  the  common  carrier,  whereby,  in  consid- 
eration of  a  reduced  rate  of  freight  it  is  agreed  that  in  case  of  loss  or 
injury  the  carrier  shall  be  liable  only  to  the  extent  of  an  agreed  val- 
uation of  the  goods,  such  contract  is  valid  and  will  operate  as  a 
limitation  upon  the  liability  of  the  carrier.^^ 

§   1385(3).    Nebraska 

The  jury  are  instructed  that  the  defendant  is  a  common  carrier 
as  to  all  property  within  the  scope  of  its  chartered  powers,  and  it 
cannot  by  special  agreement  divest  itself  of  such  character,  and 
therefore  it  is  liable  for  the  negligence  of  its  servants.^^ 

§  1385(4).    West   Virginia 

The  court  instructs  the  jury  that  the  defendant  in  this  case  could 
not  lawfully  stipulate  by  special  contract  or  otherwise  for  exemp- 
tion from  responsibility  for  the  negligence  of  itself  or  its  serv- 
ants; and  if  the  jury  believes  from  the  evidence  that  there  was  an 
unreasonable   delay   in  transporting  the  cattle   referred  to  in  this 

cause  from to  the  city  of by  the  defendant,  and  that 

such  delay  was  caused  by  the  negligence  of  the  defendant  or  its 
servants,  they  should  find  for  the  plaintiff.^* 

§  1386.     Sufficiency  of  contract  to  limit  liability 
Limitation  of  liability  for  baggage,  see  post,  §  1757. 

You  are  instructed  that,  whenever  a  common  carrier  claims  that 
he  has  by  special  agreement  been  released  by  the  shipper  from  the 
operation  of  the  before-mentioned  common-law  rule  for  the  ascer- 
tainment of  damages  in  case  of  loss  or  injury  to  goods  transported, 
it  is  incumbent  on  the  carrier  to  prove  such  special  agreement  to 
the  satisfaction  of  the  jur}^,  and  upon  failure  so  to  do  the  said  com- 
mon-law rule  prevails.  If  such  alleged  special  agreement  is  in  writ- 
ing, it  must  be  expressed  in  such  manner  and  form  as  to  be  un- 
derstood by  a  person  of  average  intelligence ;  or,  if  not  so  expressed, 
it  must  be  shown  to  have  been  explained  to  the  person  to  be  bound, 
unless  such  person  himself  had  such  knowledge  of  the  subject  as 
would  enable  him  to  understand  the  meaning  of  the  writing.^^ 

21  Central   of   Georgia    Rv.    Co.   v.  24  Bosley  v.  Baltimore  &  O.  R.  Co., 

Broda,  67  So.  437,  190  Ala.  266.  46  S.  E.  613,  54  W.  Va.  563,  66  L.  R. 

--  Carpenter  v.  Baltimore  &  O.  R.  A.  S71. 

Co.,  64  A.  252,  6  Pennewill,  15.  -5  Carpenter  v.  Baltimore  &  O.  R. 

2  3  Missouri  Pae.  Ry.  Co.  v.  Vande-  Co.  (Del.)  64  A.  252,  0  I'ennewill,  15. 
venter,  41  N.  W.  998,  26  Neb.  222,  3 
L.  R.  A.   129. 
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5.    Delivery  of  Goods  to  Carrier  and  Acceptance  Thereof 

§  1387.  Sufficiency  of  delivery  to  charge  carrier,  as  such,  with  lia- 
bility 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  on  the  afternoon  or  evening  of ,  before  or  at  the 

time  the  car  of  the  defendant  referred  to  in  the  evidence  was  sealed 

by ,  the  agent  of  the  defendant  at ,  the  plaintiff  told  or 

informed  the  said  agent  that  the  loading  of  said  car  was  completed, 
or  that  said  car  was  ready,  then  in  that  event  the  law  is  for  the 
plaintiff,  and  the  jury  should  so  find,  notwithstanding  the  fact,  ad- 
mitted by  the  evidence,  that  no  bill  of  lading  was  issued  by  the  de- 
fendant to  the  plaintiff  for  the  shipment  of  said  goods  or  prop- 
erty.^® 

The  court  instructs  the  jury  that,  unless  you  believe  from  the 

evidence  that  on  the  afternoon  or  evening  of  ,  before  or  at 

the  time  the  said  car  of  defendant  referred  to  in  the  evidence  was 

sealed  by ,  the  agent  of  the  defendant  at ,  the  plaintiff 

told  or  informed  said  agent  that  the  loading  of  said  car  was  com- 
pleted, or  that  said  car  was  ready,  then  the  law  is  for  the  defendant.^' 

6.     Duty  as  to   Transportation 

§  1388.  Right  of  carrier  to  transport  goods  over  usual  and  cus- 
tomary route 

The  court  charges  the  jury  that  the  law  did  not  require  the  de- 
fendant to  inform of  the  route  over  which  it  would  ship  the 

leather;   and,  if did  not  give  the  defendant  instructions  over 

which  route  to  ship  the  leather,  then  the  law  gave  the  defendant  the 
right  to  ship  the  leather  over  the  usual  and  customary  route  the  de- 
fendant used  to  ship  goods  from  to  ,  if  such  route 

was  reasonable  and  prudent.^* 

The  court  charges  the  jury,  if  the  jury  believe  from  all  the  evi- 
dence that  defendant  held  the  leather  for  shipment  by  its  usual 

and  customary  route  for  shipping  freights  to ,  and  that  such 

arrangement  for  shipment  was  reasonably  prudent,  and  if  the 
jury  believe  from  the  evidence  that  defendant  exercised  reasonable 
care  and  diligence  in  keeping  it  for  such  shipment,  then  plaintiff  is 
not  entitled  to  recover,  and  the  jury  must  find  for  defendant.^" 

2 s  Louisville   &   N.    R.    Co.    v,    Ed-  2  8  Louisville  &  N.  R.  Co.  v.  Gidley, 

wards'  Adm'x,  209  S.  W.  519,  183  Ky.  24  So.  753.  119  Ala.  523. 

555.  2  9  Louisville  &  N.  R.  Co.  v.  Gidley, 

2  7  Louisville   &    N.    R.    Co.    v.    Ed-  24  So.  753,  119  Ala.  523. 
wards'  Adm'x,  209  S.  W.  519,  183  Ky. 
555. 
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§  1389.     Failure  to  furnish  refrigerator  cars 

I  charge  you  that  it  is  no  defense  to  this  action  that  the  defend- 
ant did  not  have  any  refrigerator  cars  of  its  own,  and  obtained  its 

refrigerator  cars  from  the .    If  the  defendant  accepted  orders 

for  refrigerator  cars  to  be  placed  at in  the  season  of ,  it 

was  its  duty  to  furnish  them,  regardless  of  the  fact  that  it  did  not 
own  them  itself;  and  therefore  it  is  no  defense  that  it  could  not 
get  these  cars  from  other  people  when  it  wanted  them,  or  it  didn't 
have  them  itself.^® 

I  charge  you  that  the  fact,  if  you  find  it  to  be  a  fact,  that  the  de- 
fendant placed  more  cars  at during  the  entire  season  than  the 

plaintifif  had  ordered  for  the  entire  season,  will  not  excuse  the  de- 
fendant, if  it  did  not  furnish  the  cars  on  the  dates  for  which  they 
were  ordered,  if  you  find  that  the  defendant  had  reasonable  notice 
to  furnish  the  cars,  and  it  was  within  its  power  so  to  do.^^ 

§  1390.     Failure  to  ice 

Liability  of  connecting  carrier,  see  post,  §  1408. 
§   1390(1).    Arkansas 

You  are  instructed  that  defendant  was  not  required  to  re-ice  the 

cars  at  ,  if  the  necessity  to  do  so  was  caused  by  delay  in 

loading  the  cars.  But  it  was  its  duty  to  re-ice  same  as  soon  as 
it  could,  in  the  due  course  of  its  business,  do  so  after  same  was 
loaded  and  turned  over  to  it.^^ 

§   1390(2).    Michigan 

I  charge  you  that  it  is  no  defense,  if  these  cars  had  to  be  iced  by 
any  company  or  persons,  that  the  persons  who  were  to  furnish  the 
ice  for  the  cars  failed  or  refused  or  were  unable  to  furnish  the  ice.^* 

§  1391.     Negligence  of  shipper 
See,  also,  post,  §§  1438-1440, 

You  are  charged  that  there  was  a  delivery  and  acceptance  of  the 
fruit  to  plaintifif,  and  if  you  find  that  plaintifif  had  knowledge  of  de- 
fects in  the  car,  it  devolved  upon  plaintifif  to  take  such  steps  as  an 
ordinarily  prudent  person  would  have  taken  under  the  circum- 
stances to  prevent  damage  to  the  fruit.  And  if  you  find  that  plain- 
tiff failed  to  exercise  such  care,  and  that  this  was  the  proximate 
cause  of  damage  to  plaintiff,  then  plaintiff  cannot  recover.^* 

'3  0  Fremont    Canning    Co.    v.    Pere  Marquette  R.  Co.,  146  N.  W.  678,  ISO 

Marquette  R.  Co.,  146  N.  W.  678,  ISO  Mich.  283. 

Mich.  283.  34  Missouri,    K.    &    T.    Ry.    Co.    of 

31  Fremont    Canning    Co.    v.    Pere  Texas  v.  Tripis  (Tex.  Civ.  App.)  117 

Marquette  R.  Co.,  146  N.  W.  678,  180  S.  W.  199.     In  this  case  the  relation 

Mich.  283.  of  carrier  had  ended,  the  goods  hav- 

3  2  Wright  V.  Midland  Valley  R.  Co.,  ing  been  delivered   and  accepted   at 

163  S.  W.  1151,  111  Ark.  196.  their    destination    and     the     freight 

33  Fremont    Canning    Co.    v.    Pere  paid. 
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7.     Liability  for  Delay  in  Transportation  or  Delivery  of  Goods 
See,  also,  post,  §§  1441-1446. 

§  1392.     Duty  to  carry  on  first  train 

The  court  instructs  the  jury  that  if  you  find,  from  the  evidence, 

that  the  railroad  company  operated  a  train  passing at 

p.  m.,  carrying  express,  mail,  and  passengers,  and  not  equipped  for 

transportation  of  berries  in  as  large  quantities  as  crates, 

and  that  the   public  knew   it,  then   the   defendant   was   under   no 

obligation  to  ship  those  crates  on  such  train  ;    and,  if  you 

find  from  the  evidence  that  the  defendant  accepted  these  crates 
of  strawberries  and  shipped  them  on  the  first  train  that  was  prop- 
erly prepared  and  equipped  for  carrying  strawberries  in  that  quan- 
tity, then  the  plaintiff  would  not  be  entitled  to  recover  any  dam- 
ages.^^ 

§   1393.     Duty  of  carrier  to  notify  shipper  of  inability  to  forward 
goods  promptly 

You  are  instructed  that  if  you  believe,  from  the  evidence,  that 
the  defendant  could  not  ship  the  cotton  mentioned  in  the  evidence 
on  account  of  the  yellow  fever,  or  because  of  consequences  aris- 
ing from  reports  of  the  said  yellow  fever,  yet  if  you  further  be- 
lieve, from  the  evidence,  that  the  defendant,  when  it  received  such 
cotton,  knew  that  it  could  not  be  shipped  at  once,  or  within  a  rea- 
sonable time,  and  failed  to  notify  the  plaintiff  of  such  inability,  and 
the  plaintiff  was  injured  solely  on  account  of  the  failure  of  the  de- 
fendant to  give  such  notice,  then  the  law  is  for  the  plaintiff.^^ 

§  1394.     Delay  as  proximate  cause  of  injury  to  goods — Extraordi- 
nary flood 

The  jury  are  instructed  that  if  they  find,  from  the  evidence  before 
them,  that  the  damage  to  the  wheat,  for  which  this  action  is 
brought,  was  occasioned  by  a  sudden  high  and  extraordinary  freshet 

in  the  — river,  which  occurred  the  last  of  or  the  first 

of  ,  overflowing  and  submerging  the  railroad  track  of  the 

defendant  at  the  junction  of  the  branch  road,  where 

the  wheat  was  then  in  a  car  on  the  tracks  of  said  road,  and  that 
such  freshet  was  the  immediate  and  direct  cause  of  the  damage 
to  the  wheat,  as  testified  to  by  the  witnesses,  then  the  plaintiffs 
are  not  entitled  to  recover  for  such  damage  to  the  wheat,  although 
there  may  have  been  undue  and  unnecessary  delay  by  the  defend- 
ant in  the  transportation  of  said  wheat  to  its  place  of  destination 
previous  to  the  occurrence  of  such  damage  thereto  by  the  freshet, 

35  Shaw  V.   Southern  Express  Co.,  3 «  Alabama,  etc.,  Ry.  Co.  v.  Hayne, 

88  S.  E.  222,  171  N.  0.  216.  24  So.  907,  76  Miss.  53S. 


1075  CARRIERS  §  1396(1) 

unless  the  jury  believe  from  the  evidence  before  them  that  the 
defendant  could,  by  reasonable  exertion  and  diligence  in  the  use  of 
the  means  at  its  command,  after  discovering  the  impending  dan- 
ger to  the  wheat  from  the  rising  flood,  have  saved  the  wheat  from 
injury  by  the  water  by  moving  the  car  to  a  place  of  safety,  or 
by  the  reasonable  use  of  any  other  means  in  its  power  have  pre- 
vented such  damage,  but  that  the  burden  of  proof  of  the  want 
of  diligence  and  care  in  this  respect  on  the  part  of  the  defendant 
rests  with  the  plaintiffs;  and  if,  by  the  use  of  reasonable  care 
and  diligence,  after  the  freshet  had  subsided,  the  wheat,  or  any 
portion  thereof,  could  have  been  saved  from  ruin,  it  was  the  duty 
of  the  defendant  so  to  save  the  same,  and  if  any  portion  of  the 
wheat  was  lost  or  ruined,  that  could  have  been  so  saved,  the  defend- 
ant is  liable  therefor.^' 

§  1395.  Same — Destruction  of  goods  by  fire  following  negligent 
delay  of  carrier  to  forward 
The  court  instructs  the  jury  that  if  they  find  that  there  was  any 
delay  in  forwarding  the.  cotton  from  by  reason  of  the  neg- 
ligence of  the  defendant  railway  company,  or  by  reason  of  the  fail- 
ure of  the  ocean  carriers  to  send  for  and  take  away  the  cotton  as 
it  was  received  at  ,  and  that  but  for  the  defendant's  neg- 
ligence ii)  failing  to  forward  the  cotton  from  — ■ ,  or  the  ocean 

carrier's  failure  to  receive  and  take  it  away,  it  would  not  have  been 
in  the  cars  or  under  the  sheds  at  the  time  the  fire  occurred,  such 
negligent  delay  in  forwarding  would  not  make  the  defendant  liable 
in  this  case,  for  the  reason  that  such  negligent  delay  would,  in  law, 
be  the  remote,  and  not  the  direct  and  proximate,  cause  of  the  de- 
struction of  the  cotton.^* 

8.     Final  Delivery 

§  1396.     Sufficiency  of  delivery  to  consignee  to  terminate  liability 

of  carrier  as  such 
§   1396(1).    Missouri 

The  court  instructs  the  jury  that  the  defendant  was  not  required 

to   deliver   the   stock   mentioned    in   plaintiff's   petition    to   

Commission  Company,  but  its  full  duty  was  performed  when  it 
carried  said  stock  to  the  unloading  platforms  in  the  Union  Stock- 
yards in  the  city  of ,  and  it  is  not  responsible  for  the  delay, 

if  any  there  were,  in  the  unloading  thereof  by  the  stockyards  com- 
pany, nor  is  it  liable  for  the  delay,  if  any  there  were,  occasioned  by 

37  Baltimore  &  O.  R.  Co.  v.  Keedy,  3s  Texas  &  P.  Ry.  Co.  v.  Coutourie 

75  Md.  320,  23  A.  043.  (C.  C.  A.  N.  Y.)  135  F.  465,  6S  C.  C. 

A.  177. 
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the  failure  of  the  said  commission  company  to  take  said  stock  from 
the  unloading  chutes,  or  the  action  of  the  stockyards  company  in 
putting  said  stock  in  pens;  and  plaintififs  cannot  recover  anything 
from  this  defendant  on  account  of  loss,  if  any  there  were,  by  reason 
of  the  lapse  of  time  between  the  arrival  of  the  train  carrying  the 
stock  at  the  Union  Stockyards  and  the  arrival  of  the  stock  at  the 
selling  pens  of  the  commission  company.^^ 

§   1396(2).    Washington 

The  court  instructs  the  jury  that,  although  they  believe  from  the 
evidence  that  the  defendant  company  safely  transported  the  wine 

in  question  and  safely  landed  it  upon  the  wharf  in  ,  yet  the 

defendant  company  would  nevertheless  be  liable  unless  the  jury 
further  find,  from  a  fair  preponderance  of  the  evidence,  that  the 
said  wine  was  separated  by  the  defendant  from  other  shipments, 
if  any,  and  placed  in  a  position  so  as  to  be  conveniently  accessible 
to  plaintifif  for  removal  by  him,  and  a  reasonable  time  allowed  for 
the  removal  of  the  wine  from  the  dock;  and  if  the  jury  find,  from 
the  evidence,  that  these  conditions  were  not  complied  with  by  the 
defendant  company,  and  that  the  wine  was  lost  or  destroyed  in  the 
meantime,  then  your  verdict  should  be  for  the  plaintiff  in  such  sum 
as  the  jury  find  to  have  been  the  fair  market  value  of  the  wine  at 
the  time  in  question.*® 

§  1397.     Liability  for  misdelivery 
I   1397(1).    North   Carolina 

You  are  instructed  that,  if  you  are  satisfied  that  M.  was  the 
authorized  drayman  to  receive  freight  from  the  railroad  company, 
and  you  are  further  satisfied  that  it  was  delivered  to  M.,  as  testi- 
fied to  by  one  of  the  witnesses,  then  you  should  answer  that  second 
issue  "No,"  because  that  would  be  a  delivery  to  the  knitting  mills. 
It  was  not  necessary  that  they  should  have  a  receipt  for  it.  If  they 
had  a  man  there  authorized  to  go  after  their  goods,  and  he  went 
there,  and  the  railroad  company  had  been  in  the  habit  of  delivering 
goods  to  him  without  an  order,  it  was  very  careless  on  the  part  of 
the  railroad  agent  there  to  do  it;  still  it  was  not  necessary  to  take 
a  receipt  for  it;  and  if  you  find  that  M.  was  the  authorized  drayman, 
and  he  went  there  and  got  that  yarn  from  the  railroad  company, 
why  then  the  court  charges  you  that  that  would  be  a  delivery  to 
the  knitting  mills.  We  all  take  notice  that  railroads  do  not  send 
around  packages  to  the  consignees  like  express  companies  do.  We 
have  to  send  for  them.*^ 

39  Eatliff  V.  Quiucy,  O.  &  K.  C.  R.  4i  Kinston  Cotton  Mills  v.  Atlantic 

Co..  94  S.  W.  1005,  118  Mo.  App.  644.  Coast  Line  R.  Co.,  86  S.  E.  633,  169 

4  0  Lagomarsino    v.    Pacific    Alaska  N.  C.  721. 
Nav.  Co.,  170  P.  368,  100  Wash.  105. 
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§   1397(2).    Oregon 

I  instruct  you,  gentlemen  of  the  jury,  that  it  is  the  duty  of  a  com- 
mon carrier  of  goods  to  deliver  the  goods  only  to  the  consignee 
named  in  the  bill  of  lading,  or  some  one  authorized  by  the  con- 
signee to  receive  the  same.  It  is  the  duty  of  a  railroad  company  not 
to  deliver  freight  without  the  production  of  the  bill  of  lading.  If 
you  find  from  the  evidence  in  this  case  that  the  defendant  delivered 

the  cement  to without  the  production  of  the  bill  of  lading, 

and  w^ithout  plaintiff's  consent  or  direction,  and  that  plaintiff  did 

not,  subsequent  to  the  delivery  of  said  cement  to  ,  ratify 

said  delivery  to  said ,  and  if  you  further  find  that  the  plain- 
tiff was  the  owner  of  the  cement  at  the  time  it  was  delivered  to 

,  then  you  will  find  for  the  plaintiff  for  the  reasonable  value 

thereof.*' 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence  in 

this  case  that  said  carload  of  cement  upon  its  arrival  at  , 

was  delivered  to by  the  defendant,  and  that  the  plaintiff  im- 
mediately or  shortly  thereafter  had  notice  and  knowledge  of  such 

delivery,  and  thereupon  charged  up  said  car  of  cement  to  , 

and  thereafter  wrote  to  them  admitting  and  stating  that  they  had 
shipped  said  carload  of  cement  to  them  and  never  made  any  claim 
against  the  railroad  company  for  wrongful  delivery  of  said  cement 
until  the  day  of  ,  and  that  plaintiff  mtended  to  re- 
lease the  defendant  company  from  liability  for  misdelivery,  and  take 

the  said  for  payment,  then  it  will  be  your  duty  to  return  a 

verdict  for  the  defendant.*^ 

§   1397(3).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendant  railroad  company  delivered  to  persons 
other  than  the  plaintiff  the  shipments  mentioned  and  described  in 
the  declaration,  without  obtaining  the  surrender  of  the  bills  of  lad- 
ing therefor,  or  without  authority  from,  or  subsequent  ratification 
by  the  plaintiff",  the  holder  of  the  bills  of  lading,  then  the  plaintiff  is 
entitled  to  recover  of  the  defendant  the  value  of  the  goods,  with 
interest  from  the  date  of  delivery.** 

§  1398.     Ratification  by  shipper  of  delivery 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence  in 
this  case  that  the  plaintiff  either  expressly  or  impliedly  consented 
to  the  delivery  of  said  carload  of  cement  to ,  or  that  after  the 

42  w.    H.    Stanchfield    Warehouse      v.  Central  R.  of  Oregon,  136  P.  34,  67 
Co.   V.  Central  R.  of  Oregon,  136  P.      Or.  396. 
34,  67  Or.  396.  44  Kewanee  Private  Utilities  Co.  v. 

4  3  W,  H.  Stanchfield  Warehouse  Co.      Norfolk  Southern  R.  Co.,  88  S.  E.  95, 

118  Va.  628. 
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same  was  so  delivered  to  them  they  ratified  and  approved  of  said 
delivery,  then  your  verdict  must  be  for  the  defendant.*^ 

§  1399.     Release  of  claim  for  wrongful  delivery 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  after  the  .delivery  wagon  was  in  the  possession  of  L.,  the  plain- 
tiff did  send  such  mechanics  to ,  at. the  request  of  L.  to  make 

repairs  upon  said  machine,  in  order  to  induce  said  L.  to  accept  such 
machine  and  pa)''  for  it,  and  that  such  repairs  were  made,  and  brok- 
en parts  returned  to  factory,  such  acts  of  plaintifif  would  not  alone 
in  and  of  themselves  be  sufficient  to  release  the  defendants  from  any 
wrongful  delivery,  if  the  plaintiff,  as  soon  as  it  discovered  such 
wrongful  delivery,  made  claim  upon  defendants  fur  the  value  of 
such  machine  because  of  such  wrongful  delivery,  and  kept  on  press- 
ing its  claim  against  defendants  and  without  at  any  time  intending 
to  release  defendants  from  such  claim. ^^ 

§  1400.     Liability  of  carrier  as  for  conversion  on  failure  to  deliver 
goods 

You  are  instructed  that  plaintiff  claims  that  he  made  an  uncondi- 
tional offer  and  a  tender  of  the  money,  a  bona  fide  and  genuine  offer 
to  pay  the  money,  presenting  the  bill  of  lading,  to  pay  such  charges 
and  such  expenses  as  the  railroad  claimed  against  him;  if  he  did 
that,  of  course,  it  was  absolutely  the  duty  of  the  railroad  company 
to  deliver  it  to  him,  upon  his  paying  those  charges.  He  claims  that 
all  they  demanded  he  offered  to  pay ;  if  that  be  so,  of  course,  it  was 
the  duty  of  the  railroad  to  deliver  it  to  him.'*' 

You  are  instructed  that,  if  plaintiff  did  not  make  a  bona  fide  un- 
conditional offer  to  pay  what  was  legally  assessed  against  the  prop- 
erty, then  he  cannot  get  back  his  property  at  all,  and  your  verdict 
would  be  for  the  railroad.  If  he  made  an  offer  only  on  conditions 
which  the  railroad  was  not  required  to  perform,  he  cannot  get  back 
the  property,  and  your  verdict  would  be  for  the  railroad.  If  he  made 
a  bona  fide  offer  to  pay,  he  would  be  entitled  to  get  it  back — to  get 
back  the  property  or  its  equivalent.  That  is  all  there  is  in  the  case. 
You  will  say :  We  find  for  the  plaintiff  so  many  dollars,  so  much 
money ;  or.  We  find  for  the  defendant.  Now,  take  the  complaint 
here,  as  it  sets  out  all  the  details,  all  that  plaintiff  claims,  a  great 
deal  of  Avhich  has  been  eliminated ;  take  the  answer  of  the  defend- 
ant, which  sets  out  what  the  railroad  claims,  and  a  great  deal  of 

45  W.    H.     Stanchtield     Warehouse  W.   H.  Mclntyre  Co.,  lOS  N.  E.  97S, 

Co.  V.  Central  R.  of  Oregon,   136  P.  60  Ind.  App,  191. 

34,  67  Or.  396.  ■*'  Bowling   v.    Seaboard   Air   Line 

40  Lake  Shore  &  M.  S.  Ry.   Co.  v.  Ry.,  93  S.  E.  S63,  108  S.  C.  186. 
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that  has  been  striken  out ;    take  this  bill  of  lading,  and  any  other 
paper  you  want  in  the  case,  and  go  and  decide  it.    You  may  retire.** 

§  1401.  Same — Right  of  carrier  to  require  surrender  of  bill  of  lad- 
ing on  delivery  of  goods 
In  this  controversy  here,  gentlemen,  you  will  see  the  claim  is 
made  by  the  plaintiff,  that  he  bought  this  certain  machinery,  and 
that  he  had  it  shipped  over  the  lines  of  the  defendant,  on  what  is 
known  as  an  order  notify  bill  of  lading,  and  that  he  paid  for  the 
bill  of  lading  at  the  bank,  and  got  it  in  his  possession,  and  lost  it, 
and  could  not  get  a  delivery  of  his  goods.  The  very  first  question  to 
be  decided  in  this  case  is  to  settle  the  value  of  the  property  in  con- 
troversy ;  take  that  question  up  first,  and  say  what  you  will  fix  the 
value  of  the  machinery  at,  and  the  idea  of  that  is  this :  That,  had 
plaintiff,  in  due  course,  gotten  that  bill  of  lading  and  presented  it,  in 
due  and  ordinary  length  of  time,  and  the  railroad  had  refused  or 
could  not  deliver  it  to  him,  why  it  would  be  the  measure  of  his  dam- 
ages at  that  time ;  that  is,  the  value  of  the  property  in  question,  and 
by  that  we  mean  such  as  it  could  have  been  bought  for,  or  be  sold 
for  at  the  time,  what  he  could  have  gone  out  and  bought  similar 
property,  or  property  just  like  it  for  or  what  could  he  have  sold  it 
for.  After  you  fix  that,  you  go  one  step  further  in  this  case :  You 
will  take  this  bill  of  lading,  which  is  the  contract  or  agreement  be- 
tween the  parties,  and  follow  the  terms  and  conditions  of  it,  because 
that  shows  what  the  stipulations  were  in  reference  to  the  shipment. 
You  will  see  printed  in  this  bill  of  lading  that  the  railroad  is  not 
called  upon  or  required  to  deliver  property,  except  upon  presenta- 
tion of  the  bill  of  lading.  You  will  find  this  here:  "Tender  of  this 
bill  of  lading,  properly  indorsed,  will  be  required  before  delivery 
of  the  property."  So  you  will  see  that  there  was  no  duty,  on  the 
part  of  the  railroad,  under  the  law,  to  deliver  that  property  to  plain- 
tiff until  he  could  produce  this  bill  of  lading.  So  all  of  these  mat- 
ters as  to  the  correspondence  going  on  between  them,  when  plain- 
tiff' did  not  have  the  bill  of  lading,  has  very  little  to  do  with  the 
case ;  it  being  merely  an  eft'ort  of  both  parties  to  get  the  matter 
adjusted — the  railroad  to  get  rid  of  the  property,  and  plaintiff  to 
get  his  property.*'* 

§  1402.     Same — Effect    of    conditional    offer    by    shipper    to    pay 
charges 

You  are  instructed  that,  if  it  is  as  the  railroad  clarms,  that  plain- 
tiff did  not  make  an  unconditional  offer,  but  brought  the  money  and 
offered  to  pay  all  these  charges  that  the  railroad  had  taxed  up 

4  8Dowling   V.    Seaboard   Air    Line  49  Bowling   v.    Seaboard    Air    Line 

Ry.,  93  S.  E.  863,  108  S.  C.  1S(J.  Ry.,  93  S.  E.  863,  108  S.  C.  186. 
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against  this  property,  only  on  condition  that  they  would  make 
certain  indorsements  on  the  paper,  which  they  were  not  required  by 
law  to  make,  then  plaintiff  cannot  claim  he  has  complied  with  his 
contract,  and  therefore  he  would  not  be  entitled  to  get  the  goods, 
and  the  railroad  had  the  right  to  go  on  and  sell  them ;  and  if  you 
find  that  to  be  true,  then  you  will  find  a  verdict  in  favor  of  the 
railroad  company-^** 

§  1403,     Same — Effect  of  subsequent  tender  of  goods  by  carrier 

You  are  instructed  that,  should  you  find  from  the  evidence  that 
the  railroad  company  converted  the  flour,  but  after  so  doing  they 
made  a  tender  of  the  entire  shipment  of  flour  back  to  the  plaintiff, 
and  that  there  had  been  no  damage  resulting  from  the  time  of  the 
alleged  conversion  to  the  time  of  the  tender  back  to  the  plaintiff, 
this  could  be  pleaded  in  mitigation  of  damages.  Should  you  find 
that  no  damage  had  been  caused  by  reason  of  the  conversion  up  to 
the  time  of  the  offer  to  tender  and  of  actual  tender  of  the  flour  back 
to  the  plaintiff,  you  would  be  authorized  in  finding  in  favor  of  the 
defendant  railroad  company.®^ 

§  1404.     Liability  for  wrongful  sale  of  goods  to  pay  charges 

You  are  instructed  that,  if  plaintiff  did  make  the  offer  in  good 
faith  to  pay  all  charges,  he  would  be  entitled  to  recover  in  this  ac- 
tion the  value  of  the  property,  which  you  will  fix,  diminished,  first, 
by  the  freight,  which  there  is  no  dispute  about;  you  will  deduct 
that  from  the  value  you  will  fix,  and  then  you  will  deduct  the  news- 
paper advertising,  about  which  there  is  no  dispute,  and  then  the 
question  open  for  you  would  be  to  fix,  under  the  terms  of  this  paper, 
a  reasonable  amount  for  storage  charges  of  the  property,  if  it  was 
stored.  You  will  first  say:  Did  they  comply  with  the  terms  of 
this  agreement,  in  reference  to  storage?  Did  they  store  it?  If 
they  did  not  store  it,  of  course,  there  could  not  be  any  charges  for 
it.  You  know,  of  course,  what  storage  means.  Now,  however,  if 
you  decide  they  did  store  it,  you  will  fix  what  is  a  reasonable  stor- 
age charge,  and  then  you  would  put  these  items  together — the 
freight,  newspaper  advertising,  and  reasonable  storage  charges; 
and  you  will  deduct  that  from  the  amount  at  which  you  fix  as  the 
value  of  the  property,  and  giving  plaintiff  a  judgment  for  that 
difference.^^ 

5  0  Bowling  V.  Seaboard  Air  Line  Milling  Co.,  82  S.  E.  784,  15  Ga.  App. 
Ry.,  93  S.  E.  863,  108  S.  C.  186.  142. 

51  Georgia,  F.  &  A.  Ry.  Co.  v.  Blish  52  Bowling   v.    Seaboard   Air   Line 

Ry.,  93  S.  E.  863,  108  S.  C.  186. 
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9.     Liability  of  Connecting  Corner 
Duty  with  respect  to  unloading  stock  for  rest  and  food,  see  post,  §  1436. 

§  1405.     Liability  on  through  contract 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  contract  upon  which  plaintiffs'  cattle  were  shipped  was  a 
through  contract  from to ,  and  was  accepted  and  ac- 
quiesced in  by  all  the  lines  transporting  said  cattle,  then,  if  you 
should  find  from  the  evidence  that  plaintiffs  were  entitled  to  re- 
cover in  any  sum  for  the  improper  handling  of  said  cattle  while 
in  transit,  your  verdict  should  be  for  plaintiffs  against  all  the  de- 
fendants in  such  sum,  if  any,  as  you  should  find  for  plaintiffs.^^ 

§  1406.     Liability  of  initial  carrier  for  damages  occurring  on  con- 
necting line 
Liability  for  loss  of  baggage  on  connecting  line,  see  post,  §  1754. 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendant  company  received  for  shipment  at  a  point 

on  its  line  the . barrels  of  spinach  to  be  carried  to ,  at 

• ,  and  issued  its  receipt  or  bill  of  lading  therefor,  the  said 

defendant  is  responsible  for  all  loss  or  damage  or  injury  to  the 
said  shipment  resulting  from  negligence  or  unreasonable  delay  on 
its  part  or  any  of  its  connecting  carriers.^* 

The  court  further  instructs  the  jury  that,  if  they  believe  from 
the  evidence  that  the  plaintiffs  in  this  case  entered  into  a  written 
contract  with  the  defendant  to  transport  said  stock  in  question 
(which  was  consigned  to ,  ,  and )  to  the  term- 
inus of  its  own  road,  and  there  to  deliver  it  to  the  connecting  car- 
rier, and  that  it  was  agreed  between  the  plaintiffs  and  said  defend- 
ant in  said  contract,  in  case  of  loss  and  damage,  whereby  any  legal 
liability  or  responsibility  should  or  might  be  iiicurred  by  the  terms 
of  said  contract,  that  that  company  alone  should  be  held  responsi- 
ble therefore  in  whose  actual  custody  the  live  stock  might  be  at  the 
happening  of  such  loss  or  damage,  and  if  the  jury  further  believe 
from  the  evidence  that  the  northern  terminal  of  the  defendant's 
road  is  in ,  and  that  it  safely  and  in  a  reasonable  time  deliv- 
ered the  said  stock  there  to  the Railroad,  and  that  the  dam- 
age, if  any,  occurred  after  it  had  been  so  delivered  to  the  connect- 
ing carrier,  then  they  will  find  for  the  defendant,  unless  they  be- 
lieve from  the  evidence  that  the  plaintiffs  or  their  agent  did  within 

5  3  Williams  &  Hawkins  v.  Gulf,  &  318,  118  Va.  650.     Tlie  specific  objec- 

I.  Ry.  Co.  of  Texas,  135  S.  W.  390,  tion   to  this  instruction   was  that  it 

63  Tex.  Civ.  App.  543.  did  not  confine  plaintifC  to  the  negli- 

^■■1  Norfolk  Southern  E.  Co.  v.  Nor-  genee  alleged  in  the  complaint, 
folk    Truckers'    Exchange,    88    S.    E. 
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a  reasonable  time  after  said  delay  or  damage,  if  any,  make  demands 
upon  the  said  defendant  for  satisfactory  proof  that  said  delay  or 
damage  did  not  occur  while  the  said  stock  was  in  its  possession.^® 

§  1407.     Limitation  of  liability  of  connecting  carrier  to  its  own  line 

See,  also,  ante,  §  1406. 
§   1407(1).     Iowa 

The  jury  are  instructed  that,  if  plaintiffs  have  established  that 
there  was  an  unreasonable  delay  in  the  arrival  of  the  horses  in 

question  at  the  stockyards,  and  if  you  find  that  the  said 

horses  were  injured  through  neglect  in  the  course  of  transpor- 
tation, and  that  both  this  unreasonable  delay  and  injury  to  the 
stock  in  the  transportation  was  caused,  or  materially  contributed 
to,  by  the  defendant,  by  acts  of  omission  or  commission,  before 
there  had  been  a  proper  and  sufficient  delivery  of  the  horses  by 

the  defendant  to  the Company,  then  the  defendant  would  be 

liable  for  the  damages  sustained  by  such  unreasonable!  delay, 
and  for  any  injury  the  horses  sustained,  even  though  such  injury 
may  not  have  developed  until  after  said  horses  had  passed  into  the 

hands  of  the Company,  or  after  their  arrival  at  their  destina- 

tion.5^ 

§   1407(2,).    Missouri 

The  court  instructs  the  jury  that  if  the  plaintiff,  at  the  time  of 
delivering  the  package  in  question  to  the  defendant's  agent,  received 
a  receipt  for  the  said  package,  wherein  it  was  expressly  stipulated 
that  defendant  would  not  be  responsible  for  the  same  beyond 
the  station  of  defendant  nearest  to ,  and  that  when  it  reach- 
ed that  point  defendant  was  to  deliver  the  package  to  others  to  com- 
plete the  transportation,  and  that  S.  was  the  nearest  point  on  the 
route  of  defendant  to ,  and  that  defendant  carried  said  pack- 
age to  S.  safely  and  in  good  order,  and  then  delivered  it  to  the 
Express  Company  in  good  order  to  complete  the  transporta- 
tion, the  defendant  was  not  liable  any  further,  and  the  issues  must 
be  found  for  defendant.®' 

The  court  instructs  the  jury  that  the  defendant  in  this  case, 
being  a  common  carrier,  had  the  right  to  limit  its  responsibility 
by  special  contract,  and  if  the  jury  believe  from  the  evidence  that 
the  defendant  made  a  special  contract  with  the  plaintiff,  where- 
by it  accepted  said  package  upon  the  express  condition  that  it 
was  not  to  be  responsible  for  the  same  beyond  its  line,  and  if 
they  find  that  defendant  carried  said  package  safely  to  ,  the 

5  5  Norfolk  &  W.  Ry.  Co.  v.  Reeves,  R.  I.  &  P.  R.  Co.,  119  N.  W.  532,  141 
33  S.  E.  606,  97  Va.  284.  Iowa,  121. 

5  0  Wisecarver  &  Stoue  v.  Chicago,  ■''>7  Snider  v.  Adams  Express  Co.,  63 

Mo.  376. 
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teniiiiuis  of  its  route,  in  the  direction  to  ,  and  then  deliver- 
ed it  to  another  responsible  forwarder  and  carrier,  then  its  re- 
sponsibility ceased,  and  defendant  is  not  responsible  for  any  loss 
happening-  after  that  time.^* 

§  1408.     Duty  with  respect  to  perishable  goods 

The  jury  are  instructed  that  if,  under  the  pleadings  and  evidence 

in  this  case,  they  shall  find  that  on  the  day  of  ,  at 

,  the   plaintifif  delivered   to  the  Railroad   Company 

a  car  load  of  peaches  belonging  to  the  plaintiff  in  good  condition, 
in  what  is  commonly  known  as  a  refrigerator  car  to  be  carried  from 

said  over  the  said  company's  line  and  connecting  line  or 

lines  and  delivered  to  in  and  shall  further  find  that 

said  car  load  of  peaches  was  transported  over  the  line  of  the 

Railroad  Company,  a  connecting  carrier  running  from  to 

,  then,  if  the  jury  so  find,  they  are  instructed  that  it  there- 
upon became  the  duty  of  the  defendant,  the Railroad  Com- 
pany, to  use  all  reasonable  care,  diligence,  and  exertion  to  maintain 
continuous  refrigeration  in  said  car  by  keeping  a  sufificient  quantity 
of  ice  in  the  bunkers  of  said  car  for  that  purpose  and  to  re-ice 
as  often  as  was  necessary  to  maintain  said  refrigeration,  and  if  the 
jury  shall  further  find  that  the  said  defendant  did  not  use  all  rea- 
sonable care,  diligence,  and  exertion  to  maintain  continuous  refriger- 
ation in  said  car  according  to  its  duty  as  above  set  forth,  and 
failed  to  take  all  reasonable  precaution  to  protect  said  peaches 
from  the  effect  of  the  heat,  and  further  find  that  by  reason  of  the 
defendant's  failure  to  use  the  aforesaid  care,  diligence,  and  exertion, 
and  to  take  the  aforesaid  precaution,  said  peaches  were  damaged 

and  were  delivered  by  the  defendant  to  said  in  in 

such  damaged  condition,  and  the  plaintiff  sustained  loss  thereby, 
then,  if  the  jury  so  find,  their  verdict  must  be  for  the  plaintiff.^® 

§  1409.     Presumption  as  to  when  injury  occurred 

The  jury  are  instructed  that  if  they  find  from  the  evidence  that 

the  plaintiff  delivered  to  the  Railroad  Company  at  , 

on  the  — day  of ,  a  car  load  of  peaches  belonging  to  the 

plaintiff,  in  good  condition,  packed  in  a  refrigerator  car,  and  con- 
signed to  in  ,   and  shall  further  find   that   said   car 

load  of  peaches  was  carried  over  the  line  of  the  said  Rail- 
road to  ,  and  shall  further  find  that  said  car  of  peaches  was 

delivered  by  the  said  Railroad  at  ,  at  said  to 

the  defendant,  a  connecting  carrier,  running  from —  to , 

and  shall  further  find  that  said  car  of  peaches  was  delivered  by 

5s  Snider  v.  Adams  Express  Co.,  63  59  Philadelphia.  B.  &  W.  R.  Co.  v. 

Mo.  376.  Diffendal,  72  A.  193,  109  Md.  494. 
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the  defendant  to  the  said  in  ,  in  a  damaged  condi- 
tion, then  the  jury  are  instructed  that  the  presumption  of  law- 
is  that  said  peaches  were  damaged  while  in  the  possession  of  the 
defendant,  and  their  verdict  must  be  for  the  plaintiff,  unless  the 
jury  shall  find  such  damage  was  not  caused  either  by  the  failure 
of  the  defendant  to  transport  said  car  with  all  reasonable  dispatch, 
or  by  its  failure  to  use  all  reasonable  care,  diligence,  and  exertion 
to  maintain  continuous  refrigeration  in  said  car,  or  by  its  failure  to 
take  all  reasonable  precautions  to  protect  said  peaches  from  dam- 
age.®" 

§  1410.     Burden  of  proof  as  to  cause  of  damage 

The  jury  are  instructed  that  if,  under  the  pleadings  and  evidence 

in  this  case,  they  shall  find  that  on  the  day  of  at 

,  the  plaintiff  delivered  to  the  Railroad  Company  a 

car  load  of  peaches  belonging  to  the  plaintiff  in  good  condition  load- 
ed in  a  refrigerator  car  to  be  carried  from  said ,  over  the  said 

company's  line  and  connecting  line  or  lines,  and  delivered  to  said 

in  ,  and  further  find  that  said  car  load  of  peaches 

was  transported  over  the  line  of  the  defendant  in  this  case,  the 

Railroad  Company,  a  connecting  carrier  running  from 

to and  that  said  car  load  of  peaches  was  delivered  to 


in  by  the  defendant  in  a  damaged  condition,  then,  if  the 

jury  so  find,  they  are  instructed  that  the  burden  is  on  the  defend- 
ant to  show  that  the  damaged  condition  of  said  peaches  was  not 

caused  by  its  failure  to  carry  said  peaches  to  the  said  in 

,  with  all  reasonable  dispatch,  or  by  its  failure  to  use  all 

reasonable  care,  diligence,  and  exertion  to  maintain  continuous  re- 
frigeration in  said  car,  or  by  its  failure  to  take  all  reasonable  pre- 
caution to  protect  said  peaches  from  damage.®^ 

10.     Custod^y  of  Goods  Before  and  After  Transportation 

§  1411.     Whether  liable  as   carrier  or  warehouseman — Effect   of 
custom 

The  jury  is  further  instructed  that  if  they  find  from  the  evidence 
that  the  defendant  has  been  in  the  habit  of  keeping  the  trunk  and 

samples  of  the  plaintiff  in  its  depot  at  ,  from  time  to  time, 

then  it  is  for  the  jury  to  say  whether  the  plaintiff  had  the  right 
to  rely  on  said  custom  as  a  silent  consent  on  the  part  of  the  de- 
fendant to  keep  said  goods  as  a  common  carrier  for  the  plaintifif; 
and,  if  there  was  such  a  custom,  then  whether  the  defendant  was 
retaining  the  goods  for  the  plaintiff  as  a  common  carrier  or  as  a 

f^o  Pliiladelphia.  B.  &  W.  R.  Co.  v.  gi  Philadelphia,  B.  &  W.  R.  Co.  v. 

Diffeiidal,  72  A.  193,  109  Md.  494.  Dift'eudal,  72  A.  193,  109  Md.  494. 
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warehouseman  is  for  the  jury  to  determine;  and,  if  the  defcndcUit 
was  keeping  said  goods  as  a  common  carrier,  then  the  defendant 
would  be  liable  for  all  damages  whether  it  was  negligent  or  not. 
If,  however,  the  defendant  was  retaining  possession  of  said  goods  as 
a  warehouseman,  then  it  would  be  liable  for  darnages  caused  by 
negligence  only.^' 

§  1412.  When  liability  of  express  company  as  carrier  with  re- 
spect to  money  package  ceases — Duty  of  consignee  to 
receive 

The  court  instructs  the  jury  that  the  defendant's  duty  and 
liability  as  a  carrier  ceased  after  it  safely  carried  the  packages  to 

defendant's  ofifice  and  place  of  business  in ,  and  it  then  became 

and  was  the  duty  of  the  plaintiit  to  call  for  and  receive  them 
within  a  reasonable  time  after  plaintiiif  knew  of  their  arrival,  and 
that  plaintiff  could  not  impose  upon  defendant  the  responsibility  of 
guarding  and  caring  for  the  packages  until  it  suited  plaintiflf's  con- 
venience to  receive  them,  and,  if  plaintiff  left  them  with  defendant's 
agent  after  it  had  an  opportunity  and  reasonable  time,  considering 
the  value  of  the  packages  and  their  character,  to  take  them  away, 
it  did  so  at  plaintiff's  risk,  and,  if  you  believe  defendant's  agent 
used  ordinary  care  in  storing  the  packages  in  the  place  he  did, 
then  the  plaintiff  cannot  recover.  By  "ordinary  care"  is  meant  such 
care  as  an  ordinarily  prudent  man  would  exercise  under  like  con- 
ditions and  circumstances.^^ 

The  court  instructs  the  jury  that  if  you  believe  and  find  from  the 
evidence  in  this  case  that  the  plaintiff  ordered  the  money  sued  for  to 
be  shipped  to  it  at ,  on  the  evening  of ,  and  it  was  ship- 
ped, and  that  plaintiff'  knew  that  the  train  upon  which  it  would  have 
to  be  shipped  arrived  at  about  o'clock  in  the  even- 
ing, and  if  you  find  that  it  was  so  shipped,  that  the  train  arrived  at 
its  usual  time,  and  that  the  defendant  did  not  maintain  a  delivery 

system  at ,  then  you  are  instructed  that  it  became  and  was 

the  duty  of  the  plaintiff  to  be  on  hand  at  the  time  of  the  arrival 
of  the  money  and  to  receive  the  same,  and  if  plaintiff  knew  of  the 
arrival  of  the  money  and  failed  to  call  for  it,  or  if  it  was  offered  to 
plaintiff  and  he  failed  or  refused  to  take  it,  then  the  only  duty  rest- 
ing upon  defendant  was  to  take  reasonable  care  of  the  money  for 
the  plaintiff',  and  if  you  find  defendant  did  take  reasonable  care  of 
it,  your  verdict  will  be  for  the  defendant.     By  "reasonable  care" 

G2  McCoy  V.  Atlantic  Coast  Line  R.  that   such   custom    was    sufficient   to 

Co.,  65  S.  E.  939,  84  S.  C.  62.     This  malve  it  liable  as  a  common  carrier, 

instruction  does  not  tell  the  jury  that  nor   that  it  would   be  liable   for   all 

plaintiff  had  a  right  to  rely  on  cus-  damages,  whether  negligent  or  not. 

tom    as   an   assent   by   defendant   to  ss  Bank  of  Vanduser  v.  Wells-Fargo 

hold   it    as    a    common    carrier,    nor  Co.,  120  S.  W.  678,  139  Mo.  App.  77. 


g  1412     ,  INSTRUCTIONS   TO  JUKIES  1G86 

is  meant  such  care  as  a  reasonably  prudent  man  would  take  of  his 
own  property  under  like  circumstances.^* 

The  court  instructs  the  jury  that  in  this  case  the  Trust 

Company  in  making  the  shipment  of  $ sued  for  by  plaintiff 

acted  for  and  on  behalf  of  plaintiff,  and  any  contract,  agreement, 
or  representation  made  to  the  defendant  by  the  said  trust  company 

in  regard  to  the  receipt  of  the  money  by  plaintiff  at was  in 

law  made  for  and  on  behalf  of  the  plaintiff,  and  it  is  now  bound  by 
the  same,  and  if  you  believe  and  find  from  the  evidence  that  at  the 
time  the  said  package  was  offered  to  the  defendant  for  transpor- 
tation it  declined  to  receive  it  for  conveyance  on  the  evening  of 

,   because  it  was   Saturday,  and   it  would   arrive   at  

after  banking  hours,  and  could  not  be  delivered  that  evening,  and 
that  the  agent  of  the  said  trust  company  then  represented  and  told 
the  agent  of  the   defendant  that   the  plaintiff  would   accept  and 

receive  it  upon  its  arrival  at and  that  the  defendant  relied 

upon  said  representation,  and  that  had  such  representation  not 
been  made,  defendant  would  not  have  accepted  the  package  for 

transportation  to  that  evening,  and  if  you  also  believe  the 

defendant  carried  the  package  to on  the  evening  delivered 

to  it  as  directed,  that  it  arrived  at at  the  usual  time  trains 

arrived  there  from ,  and  was  placed  at  the  defendant's  oiffce 

and  place  of  business,  and  that  plaintiff  failed  to  call  for  the  same 
in  a  reasonable  time  after  the  arrival,  or  if  you  believe  and  find  that 
defendant's  agent  offered  it  to  the  vice  president  of  plaintiff,  and 
he  refused  to  accept  it,  and  that  then  the  defendant's  agent  placed 
the  money  in  an  iron  safe  to  secure  it  for  the  plaintiff,  and  that 
such  iron  safe  was  a  reasonable  and  safe  place  in  which  to  store 
said  package,  and  that  it  was  lost  or  stolen  from  the  safe,  then  your 
verdict  will  be  for  the  defendant.^^ 

§  1413.     Degree  of  care  required  to  be  exercised  as  custodian  or 
warehouseman 

The  court  instructs  the  jury  that  you  are  not  to  determine  the 
question  of  carelessness  on  the  part  of  defendant  in  caring  for 
money  by  placing  it  in  the  iron  safe  of  the  store  by  the  fact  that 

the  $ was  stolen,  nor  are  you  to  determine  it  from  the  fact 

that  it  might  not  have  been  stolen  or  lost  had  it  been  placed  else- 
where, but  the  question  of  its  carelessness  in  placing  the  money  in 
the  safe  is  to  be  determined  by  what  a  reasonably  prudent  man 
would  have  done  concerning  his  own  affairs  under  like  conditions 

64  Bank     of     Vandnser     v.     Wells-  gs  Bank     of     Vanduser     v.     Wells- 

Fargo  Co.,  120  S.  W.  678,  139  Mo.  Fariro  Co.,  120  S.  W.  678,  139  Mo 
App.  77.  App.  77. 
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or  circumstances,  as  shown  from  a  consideration  of  all  of  the 
evidence  in  this  cause. ^® 

11.     Claims  for  Damages  and  Notice  of  Loss 

§  1414.     Penalty  for  delay  in  settling 

The  court  instructs  the  jury  that,  Congress  having  taken  charge 
of  the  subject  of  payment  of  claims  by  express  companies  for 
loss  or  damage  to  interstate  shipment,  the  state  statute  on  the 
subject  is  superseded.     I,  therefore,  charge  you  that  in  no  aspect 

of  the  case  can  plaintiff  recover  the  penalty  of  $ prescribed 

by  the  state  statute,  $ being  the  largest  amount  he  can  re- 
cover should  you  answer  the  first  issue  "Yes."  ^'' 

§  1415.     Time  of  presenting  claim  for  damages 

You  are  instructed  that,  if  you  find  from  the  testimony  in  this 
case  that  the  car  load  of  coal  in  question  was  delivered  to  the 
Railroad  Company  at ,  consigned  to Coal  Com- 
pany at  ,  and  that  said  shipment  was  under  a  written  con- 
tract, attached  to  the  deposition  of  herein,  and  that,  while 

said  car  of  coal'  was  in  the  custody  of  the  said  Railroad 

Company,  said  car  was  recon  signed  by  the  said  Coal  Com- 
pany to  the  plaintiff'  at :,  the  plaintiff  is  bound  by  the  terms 

of  said  contract,  and,  if  you  further  find  that  the  plaintiff  did  not 
make  a  claim  in  writing  for  the  damages  to  his  rice  crop  to  the  rail- 
road company  at  the  point  of  delivery  or  at  the  point  of  origin 
of  said  shipment  within  four  months  after  the  delivery  of  said 
shipment,  as  required  by  such  contract  his  action  for  damages 
is  barred  by  the  terms  of  said  contract.^* 

§  1416.     Waiver  of  provision  with  respect  to  giving  notice  of  loss 

You  are  instructed  that  it  is  not  contended  by  the  plaintiffs  that 
the  notice  as  required  by  this  provision  of  the  contract  was  given, 
but  they  do  contend  that  the  defendant  has  waived  all  the  benefits 
it  is  entitled  to  under  it.  We  say  to  you  that  such  a  notice,  under 
the  facts  as  produced  in  this  case  was  a  reasonable  one,  and  unless 
the  defendant  has  waived  its  rights  thereunder,  as  was  competent 
for  it  to  do,  these  plaintiffs  are  not  entitled  to  recover  in  this  action. 
It  is  important,  therefore,  to  determine  whether  the  notice  has  been 
waived,  but  we  think  this  is  a  question  for  the  jury  to  decide  from 
this  evidence  and  not  a  question  that  should  be  determined  by  the 

•5  6  Bank     of     Vanduser    v.     Wells-  6  7  Morphis     v.     Southern     Express 

Fargo   Co.,   120    S.    W.   678,   139   Mo.       Co.,  83  S.  E.  1,  167  N.  C.  139. 
App.  77.  6  8  Chicago.   R.   I.   &   P.   Ry.   Co.   v. 

Foster,  176  S.  W.  682,  118  Ark.  409. 
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court.  Such  a  waiver  may  be  proved  by,  or  inferred  from  the  acts 
and  conduct  of  the  defendant,  or  its  duly  authorized  agents.*® 

12.     Evidence  in  Actions  for  Loss  or  Injury  of  Goods 

§  1417.     Presumptions  and  burden  of  proof 
§   1417(1).    Colorado 

The  court  instructs  the  jury  that,  if  you  believe  from  a  prepon- 
derance of  the  evidence  that  at  the  time  the  potatoes  were  deliv- 
ered to  the  defendant  they  were  matured,  ripe,  and  in  sound  order, 

and  that  when  the  same  were  delivered  to  the  consignee  at 

they  were  in  a  damaged  condition,  then  you  are  instructed  that  the 
plaintiff  has  made  out  a  prima  facie  case  of  liability,  and  the  bur- 
den is  upon  the  defendant  to  show  that  the  damaged  condition  of 
the  potatoes  was  due  to  no  fault  or  negligence  on  its  part,  or  that 
the  damage  was  due  to  the  inherent  nature  of  the  potatoes  them- 
, selves.'''" 

§   1417(2).    Minnesota 

I  charge  you  that,  the  plaintifif  having  made  out  a  prima  facie 
case,  the  burden  is  cast  upon  the  defendant  to  prove  by  a  fair  pre- 
ponderance of  the  evidence  a  contrary  state  of  facts.  I  charge  you 
that  defendant  must  prove  by  a  preponderance  of  the  evidence 
that  the  weights  of  the  grain  involved  in  these  actions,  as 
shown  by  the  bills  of  lading,  or  by  the  state  certificates  of  weight, 
are  incorrect  and  erroneous. '^^ 

§   1417(3).    South  Carolina 

The  court  instructs  the  jury  that,  if  you  are  satisfied  from  the 
evidence  that  the  plaintiff  delivered  to  the  defendant  the  merchan- 
dise in  question  that  it  is  alleged  was  damaged  by  the  defendant, 
and  if  the  plaintiff  has  further  shown  that,  when  he  called  for  the 
goods,  he  did  not  receive  the  same,  or  has  shown  that  the  same  was 
damaged  or  destroyed  by  fire,  then  the  burden  is  on  the  defend- 
ant to  prove  that  it  was  not  damaged  through  negligence  on  its 
part,  and  the  defendant  may  show  the  manner  of  the  damage  or  how 
it  occurred;  and  the  jury  is  instructed  that  where  the  plaintiff 
has  shown  delivery  to  the  defendant,  and  that,  when  the  property 
was  delivered  to  him,  it  was  damaged,  then  the  burden  is  on  the 
defendant  to  show  how  the  damage  occurred,  and  it  is  for  the  jury 

69Klair  v.   Philadelphia,  B.  &  W.  7 o  Denver  &  R.  G.  R.  Co.  v.  A.  Pe- 

R.  Co.  (Del.)  78  A.  10S5,  2  Boyce,  274.  terson    Grocery    Co.,    147   P.    663,    59 

In  this  case  the  notice  provided  for  Colo.  12.5. 

was  to  be  given  within  five  days  from  7i  National   Elevator   Co.   v.   Great 

the   removal   of   the   stock  from   the  Northern  Ry.  Co.,  163  N.  W.  164,  137 

cars.  Minn.  217. 
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to  say  under  all  of  the  evidence  whether  the  damage  occurred 
through  any  negligence  of  the  defendant.'^ 

§  1418.  Presumption  as  to  condition  of  goods  when  received  by 
carrier 
You  are  instructed  that,  before  you  are  authorized  to  return  a 
verdict  in  favor  of  plaintiff  for  any  sum,  you  must  find  from  the 
evidence  in  this  case,  that  when  the  shipment  in  question  was  ten- 
dered to  the  defendant  at ,  it  was  in  good  condition,  and  such 

finding  cannot  be  based  upon  a  conjecture  or  guess  as  to  the  condi- 
tion of  the  shipment  at  the  time  of  delivery  to  the  defendant.  And 
if  you  find,  therefore,  that  there  is  no  evidence  in  this  case,  that 
the  goods  were  in  good  condition,  when  delivered  to  the  defend- 
ant at ,  then  vou  cannot  return  a  verdict  in  favor  of  the  plain- 

tiff.'s 

§  1419.     Same — Effect  of  recitals  in  bill  of  lading 
§  1419(1).    Georgia 

The  jury  are  instructed  that,  when  a  carrier  by  its  bill  of  lading 
has  received  goods  as  in  good  order,  or  in  "apparent  good  order," 
the  burden  is  on  the  carrier  to  show  that  they  were  not  so.'* 

§  1419(2).    Illinois. 

The  jury  are  insttucted  that  if  the  jury  believe,  from  the  evi- 
dence, that  the  defendant  received  the  corn  and  oats  claimed  to 
be  in  a  damaged  condition  when  it  arrived,  and  gave  bills  of  lad- 
ing acknowledging  the  receipt  of  such  grain  in  apparent  good  order, 
then  such  bills  of  lading  are  prima  facie  evidence  that  the  grain 
mentioned  in  such  bills  of  lading  was,  at  the  time  it  was  shipped,  in 
good  order  and  condition,  and  is  binding  on  the  defendant  unless 
rebutted ;  and  to  overcome  such  prima  facie  evidence,  it  is  incum- 
bent on  the  defendant  to  introduce  such  evidence  as  will  show,  to 
the  satisfaction  of  the  jury,  that  such  grain  was  not,  in  fact,  in  good 
order  and  condition.'^ 

13.    Measure  of  Damages  for  Loss,  Injury^  or  Delay 
§  1420.     Measure  of  damages  for  loss  or  injury 

See,  also,  post,  §  1449. 

Measure  of  damages  for  conversion,  see  ante,  §  1401. 

§   1420(1).    United   States 

The  jury  are  instructed  that  these  damages  will  embrace  two 
items :    First,  the  amount,  if  any,  of  freight  or  passenger  fare  pre- 

'2  McCov  V.  Atlantic  Coast  Line  R.  7  4  Central  of  Georp^ia  Rv.  Co.  v.  A. 

Co.,  65  S.  E.  9.39,  84  S.  C.  62.  C.  Dowe  &  Co.,  65  S.  E.  1091,  6  Ga. 

T3  Michellod  v.   Oregon-Washington       App.  858. 
R.  &  Nav.  Co.,  168  P.  620,  86  Or.  329.  75  Illinois  Central  R.  Co.  v.  Cobb, 

Blaisdell  &  Co.,  72  111.  148. 
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paid  on  any  goods  and  passengers  you  find  were  sent,  together  with 

interest  at  per  cent,  on  such  sum  from  the  time  dem9.nd 

was  made  on  said  defendant  for  such  sum  to  date.     Second,  the 
market  value  of  such  goods  as  you  find  were  sent  at  the  place  of 

destination,  ,  that  is,  such  a  sum  as  the  plaintiff  could  have 

replaced  the  goods  for  at  that  point,  together  with  interest  at 

per  cent,  on  said  sum  from  the  time  of  demand  on  the  defendant 
therefor  to  date.'® 

§   1420(2).     Michigan 

I  charge  you  that  the  measure  of  the  plaintiff's  damage  in  this 
case,  if  you  find  that  the  plaintiff  is  entitled  to  recover,  is  the  loss 
it  sustained  by  reason  of  using  soft  peaches  in  the  factory,  instead 
of  using  peaches  in  good  condition,  if  you  find  that  the  peaches 
became  soft  because  of  the  failure  of  the  defendant  to  furnish  re- 
frigerator cars.     Mark  that,  gentlemen,  that  is  important." 

§  1421.     Same — Where  no  market  value 

The  jury  are  instructed  that  the  measure  of  damages  for  loss  of 
household  goods  where  the  goods  have  no  market  value  is  the  value 
of  such  goods  to  the  owner,  not  any  fanciful  price  that  he  might 
place  upon  them,  nor,  on  the  other  hand,  the  amount  for  which  he 
could  sell  them  to  others,  but  the  actual  loss  in  money  he  would 
sustain  by  being  deprived  of  the  articles  so  specifically  adapted  to 
use  of  himself  and  family.'^* 

§  1422.     Liability  for  special  damages  on  account  of  delay — Neces- 
sity of  notice  to  carrier  of  special  circumstances 

You  are  instructed,  at  the  request  of  the  defendant,  that  in  order 
to  make  the  defendant  liable  for  the  special  damages  claimed,  that 
is,  the  price  which  divers  persons  had  contracted  to  pay  for  said 

trees  upon  their  delivery  at ,  sought  to  be  recovered  in  this 

case,  the  facts  of  the  sale  of  said  trees  by  plaintiff  should  have  been 

brought  to  the  attention  of  the  Railway  Company  at  the 

time  said  trees  were  delivered  to  it  for  shipment ;  and  unless  you 
find  that  defendant  was  so  notified,  or  knew  at  the  time  said  trees 
came  into  its  hands  of  the  special  circumstances  which  make  a 
quick  delivery  necessary,  or  unless,  from  the  nature  and  character 
of  the  freight,  the  defendant  was  charged  with  knowing  that  a 
quick  and  speedy  delivery  thereof  was  important  and  necessary,. 

7  G  Northern     Commercial     Co.      v.  7  7  Fremont    Canning    Co.    v.    Pere 

Lindblom    (C.    C.    A.    Alaska)    162    F.  Marquette  R.  Co.,  146  N.  W.  678,  180' 

250,  89  C.  C.  A.  230.     In  this  case  the  Mich.  28.3. 

place  of  destination   was  a  point  in  "«  St.  Louis  &  S.  F.  R.  Co.  v.  Dun- 

the  Arctic  Ocean.  ham,  129  P.  862,  36  Okl.  724. 
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you.  should  not  allow  plaintiff  the  special  damaj^^cs  claimed  by 
iiim.'^ 

§  1423.     Measure  of  damages  for  delay  in  giving  notice  of  nonde- 
livery of  goods 
If  you  find  for  plaintiff,  the  measure  of  damages  for  you  to  de- 
termine from  the  evidence  should  be  the  difference  between  the 

market  value  of  the  goods  at ,  at  the  time  the  owner  should 

have  been  notified  of  their  arrival  and  nondelivery,  if  due  care  had 
been  taken,  and  the  market  value  the  goods  had  at  same  place  at  or 
about  the  time  the  shipper  did  receive  such  notice  and  was  of- 
fered  opportunity   to  receive   the  goods.     You   will   ascertain   the 

value,  the  market  value  of  the  goods  at ,  at  the  time  when 

the  plaintiff's  predecessors  should  have  had  notice  of  the  nondeliv- 
ery, and  ascertain  the  value  of  the  goods  when  the  shippers  were 
actually  informed  that  the  goods  had  been  received  and  not  deliv- 
ered, and  the  difference  in  those  values  would  be  the  measure  of 
damages,  if  you  find  defendant  was  negligent  under  the  instruc- 
tions heretgfore  given  and  that  the  plaintiff  is  entitled  to  damages, 
and  from  the  amount  you  thus  arrive  at,  if  you  find  for  the  plaintiff", 
you  will  deduct  the  amount  it  is  admitted  was  paid  to  the  plaintiff's 
predecessors,  and  state  that  balance  in  your  verdict.^® 

§  1424.     Duty  of  shipper  to  mitigate  damages  from  delay 
§  1424(1).    Michigan 

I  charge  you  that  it  was  the  plaintiff's  duty  when  the  cars  did  not 
arrive  on  the  days  for  which  they  were  ordered,  if  you  find  this  to 
be  the  fact,  to  do  everything  in  its  power  to  take  care  of  the 
peaches  which  could  not  be  shipped  because  of  the  failure  to  fur- 
nish cars,  and,  if  you  find  from  the  evidence  that  the  plaintiff,  in 
good  faith,  and  for  the  purpose  of  taking  care  of  the  peaches,  and 
doing  all  it  could  to  prevent  loss,  used  the  peaches  in  its  canning 
factory,  and  that  said  peaches  had  deteriorated  in  value  because  of 
the  failure  to  furnish  refrigerator  cars,  and  if  you  find  from  the 
evidence  that  the  plaintiff  did  sustain  damage  in  using  peaches  in 
their  deteriorated  condition,  then  you  must  determine  from  the 
evidence  what  that  damage  was,  and  return  a  verdict  for  the 
plaintiff  for  that  amount.*^ 

§   1424(2).    Texas 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  plain- 
tiff", and  the  law  required  it  of  him,  to  exercise  ordinary  care  to  pre-- 

7  9  St.  Louis  S.  W.  Ry.  Co.  v.  Gates,  si  Fremont  Canning  Co.  v.  Pere 
38  S.  W.  64S,  15  Tex.  Civ.  App.  135.  Marquette  R.  Co.,  146  N.  W.  678,  180 

8  0  vStoddard  Lumber  Co:  v.  Oregon-  Mich.  283. 
Washington  R.  &  Nav.  Co..  165  P.  363, 

84  Or.  399,  4  A.  L.  R.  1275. 
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vent  his  cattle  from  suffering  injury  for  want  of  feed,  notwith- 
standing the  defendant  may  have  been  guilty  of  negligence  in  trans- 
porting said  cotton-seed  hulls ;  and  if  you  find  that  plaintiff,  by 
the  exercise  of  such  ordinary  care  as  a  reasonably  prudent  man 
would  have  exercised  under  similar  circumstances,  could  have  pro- 
cured other  feed  for  his  cattle  after  he  saw  that  said  cotton-seed 
hulls  had  not  arrived,  and  if  by  his  failure  to  procure  such  other 
feed  he  contributed  to  the  injury  of  his  cattle,  you  will  find  for 
the  defendant.    Or  if  you  find  that  he  failed  to  exercise  ordinary  care 

by  delaying  longer  in  ordering  the  car  of  hulls  from  than 

an  ordinarily  prudent  man  would  have  done  under  similar  circum- 
stances, and  thereby  contributed  to  his  cattle's  injury,  you  will  find 
for  the  defendant,  notwithstanding  you  may  find  that  defendant 
was  guilty  of  negligence  in  failing  to  transport  said  hulls  from 
to in  a  reasonable  time.^^ 

§  1425,     Same — Duty  to  mitigate  damages  by  accepting  goods 

You  are  instructed,  at  the  request  of  defendant,  that  if  you  believe 
from  the  evidence  in  this  case  that  the  trees  in  question  were  ten- 
dered to  plaintiff  after  their  arrival  at ,  and  that,  if  plaintiff 

had  received  them,  he  could  have  preserved  them,  or  any  part  of 
them,  by  the  use  of  proper  care  and  atention,  it  was  his  duty  to 
have  done  so;  and,  if  he  suffered  loss  on  account  of  such  failure  to 
receive  said  trees,  he  cannot  recover  for  such  loss.*^ 

You  are  charged,  at  the  request  of  the  defendant,  that  if  you  be- 
lieve from  the  evidence  that  the  plaintiff  sustained  any  damages  by 
any  of  said  trees  becoming  wholly  worthless  before  they  arrived 
and  were  tendered  to  plaintiff  at ,  if  in  fact  they  were  so  ten- 
dered, and  while  they  were  being  transported  to  that  place,  or  by 
any  of  said  trees  being  partially  damaged  by  reason  of  their  delay 
in  transportation  while  in  defendant's  hands,  then,  the  jury  will  es- 
timate such  damages  as  the  evidence  shows  the  plaintiff  to  have 
sustained,  if  any  damages  are  shown,  and  return  a  verdict  for 
such  amount;  but,  if  the  jury  believe  from  the  evidence  that  only 
a  portion  of  said  trees  were  damaged,  and  that  within  a  reasonable 
time  after  said  trees  arrived  at they  were  tendered  to  plain- 
tiff, then  it  was  the  duty  of  plaintiff  to  accept  said  trees ;  and,  if  you 
believe  such  tender  was  made  to  plaintiff,  then  he  can  only  recover 
damages  for  such  trees  as  were  shown  to  have  been  totally  worth- 
less, and  damages  for  such  other  trees  as  were  damaged  at  the  time, 
if  any  were  damaged,** 

8  2  Belcher  v.  Missouri,  K.  &  T.  Ry.  ^i  St.  Louis  S.  W.  Ry.  Co.  v.  Gates, 

Co.  (Civ.  App.)  47  S.  W.  384.  38  S,  W.  648,  15  Tex.  Civ.  App.  135. 

83  St.  Louis  S.  W.  Ry.  Co.  v.  Cates, 
38  S.  W.  648,  15  Tex.  Civ.  App.  135. 
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14.     Freight  Charges 

§  1426.     Effect  of  contract  for  rate  less  than  rates  filed  with  Inter- 
state Commerce  Commission 
The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  defendant  filed  with  the  Interstate  Commerce  Commission  its 

tariff  rates  on ,  and  that  said  tariff  rates  so  filed  covered  the 

tariff  rate  on  from   the  station   of  to  the  city  of 

,  and  that  said  tariff  rate  on was  printed  and  publicly 

posted  at  said  station  of for  the  information  and  inspection 

of  the  public,  and  that  in  accordance  with  such  tariff  rate  so  filed 
and  so  printed  and  posted,  the  rate  on was  fixed  and  estab- 
lished at per  100,  with  a  minimum  weight  of pounds 

per  car,  and  that  such  tariff  rate  was  on  file  with  said  Interstate 

Commerce  Commission  at  the  time  the in  controversy  was 

shipped,  and  that  there  had  been  no  reduction  in  said  tariff  rate 
for  a  period  of days  before  the  shipment  of  in  con- 
troversy, and  if  you  further  find  that  the  defendant  only  collected 

from  plaintiff  an  amount  of  money  not  exceeding  the  rate  of 

per  100,  with  a  minimum  of pounds  per  car,  then  you  must 

find  for  the  defendant  in  this  case.*^ 

§  1427.     Liability  to  shipper  for  discrimination 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  de- 
fendants charged'  and  collected  from  plaintiff  a  greater  rate  of  toll 
or  compensation  for  a  shipment  of  freight  over  their  railroads  from 

" to  than  they  charged  for  a  like  quantity  of 

freight  of  the  same  class,  from  the  same  point  to  the  same  point, 
and  in  the  same  direction,  and  that  such  charge  was  willfully  made, 
then  such  charge  would  be  unlawful,  and  you  will  find  for  plain- 
tiff.* 

The  jury  are  instructed  that  until  ,  if  all  the  evidence  is 

to  be  believed,  the  plaintiff,  its  competitors,  and  the  defendant 
were  all  engaged  in  violating  the  law — the  railroad  in  giving  re- 
bates unlawfully,  and  the  plaintiff  in  soliciting  and  accepting  the 
same  rebates  that  its  competitors  solicited  and  accepted;  and  un- 
der those  circumstances  courts  do  not  sit  to  measure  the  difference 
in  degree  of  violation  of  the  law  in  favor  of  one  party  or  the  other. 
The  question  of  the  money  value  that  each  of  them  received  in 
their  violation  of  the  law  will  not  be  looked  into,  nor  taken  up, 
nor  investigated  by  courts  of  justice.  Courts  of  justice  are  not  in- 
stituted to  measure  difference  in  money  value  to  two  people  who 

8  5  Missouri,    K.    &    T.    Rv.    Co.  v.  *  New  York,  T.   &   M.   Ry.   Co.   v. 

Bowles,  1  Ind.  T.  250,  40  S.  W.  899.  Gallaher,  15  S.  W.  694,  79  Tex.  685. 
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are  engaged  in  violation  of  the  same  law,  and  therefore  the  court 
will  not  permit  them  to  recover,  not  for  the  purpose  of  relieving 
the  defendant,  but  because  the  plaintiff  is  just  as  culpable,  and 
under  this  law,  if  any  criminality  attaches,  has  been  just  as  much 
a  violator  of  the  law,  as  the  defendant.  That  is  the  reason  I  say 
they  cannot  recover  up  to  that  time.*" 

§  1428.     Sale  of  goods  to  satisfy  charges — Right  of  carrier  on  con- 
signee's refusal  to  pay 

The  court  instructs  the  jury  that  when  a  consignee  of  goods  re- 
fuses to  accept  them,  the  common  carrier,  who  has  them  in  charge 
at  the  time  of  such  refusal,  becomes  the  agent  of  the  consignor,  if 
known  to  such  carrier,  and  it  is  the  duty  of  such  carrier  to  store 
and  care  for  said  goods  for  and  on  account  of  the  consignor,  and  to 
notify  the  latter  of  the  consignee's  refusal,  if  he  knows  his  where- 
abouts ;  and  that  if  they  believe  from  the  evidence  that  the  de- 
fendant, as  a  common  carrier,  tendered  the  goods  in  controversy 
to  the  consignee,  and  that  he  refused  to  accept  them,  and  that  the 
defendant,  knowing  the  plaintiff  to  be  the  consignor,  sold  said 
goods  and  converted  the  money  received  therefor  to  his  own  use, 
and  that  without  having  previously  notified  the  plaintiff  of  such 
refusal ;  and  that  plaintilT's  residence  was  known  to  defendant — 
they  will  find  for  the  plaintiff,  and  assess  his  damages  at  the  whole- 
sale value  of  the  goods  in  ,  and  legal  interest  from  the  time 

they  were  sold  by  defendant.*' 

You  are  instructed  that  a  common  carrier  is  entitled  to  a  lien 
upon  goods  carried,  for  carriage  and  advances  for  carriage  upon 
the  same  in  his  custody  as  such  carrier;    and  if  such  carriage  or 

advances  be  not  paid  within  days  from  the  receipt  thereof, 

to  sell  the  same  at  public  auction  to  the  highest  bidder  for  the  pur- 
poses of  paying  the  same,  first  giving days'  notice  of  such 

sale  to  the  owner,  consignee,  or  consignor,  if  known,  and  by  adver- 
tisement in  a  daily  paper,  published  where  the  sale  takes  place,  for 

days.     But  in  case  the  goods  aforesaid  consist  of  articles 

that  will  perish  or  become  greatly  damaged  by  delay  in  disposing 
of  the  same,  then  the  carrier,  unless  such  charges  and  advances  be 
paid,  may  sell  the  same  at  public  or  private  sale  for  the  best  price 
reasonably  obtained  therefor;  but  before  so  doing  he  shall  give 
notice  to  the  owner  or  consignee,  or  agent  of  him,  of  his  intent  to 

sell  and  dispose  of  the  same,  and  the  time  and  place  of  sale, 

hours  before  the  same,  either  by  letter  or  by  personal  notice.*" 

8  6  Pennsylvania  R.  Co.  v.  Interna-  8  7  Martin  v.   McLaughlin   (Colo.)   6 

tional  Coal  Mining  Co.  (C.  C.  A.  Pa.)  P.  137. 

178  F.  1,  97  C.  C.  A.  383,  reversed  33  ss  Martin  v.  McLaughlin   (Colo.)   6 

S.  Ct.  893,  230  U.   S.  184,  57  L.  Ed.  P.  137. 
1446,  Ann.  Cas.  1915A,  315. 
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You  arc  instructed  that,  if  you  find  from  the  evidence,  by  a  fair 
preponderance  thereof,  that  plaintifif  consigned  and  shipped  from 
to  one in ,  certain  goods  via  the Rail- 
road, over  the  defendant's  line,  defendant  being  then  a  common 
carrier,  and  that  said  ,  the  consignee  thereof,  refused  to  re- 
ceive and  pay  the  freight  thereon ;  and  if  you  further  find  from  the 
evidence  that  one notified  the  plaintifif  by  telegraph,  or  oth- 
erwise, and  received  instructions  from  plaintifif  to  pay  charges  and 

hold  the  goods  for  him ;    and  if  you  further  find  that  said  • 

was  then  and  there  the  agent  of  defendant,  and  acting  within  the 
scope  of  his  authority  as  such  agent;  and,  finally,  if  you  find  that 
defendant  sold  said  goods  without  complying  with  the  following 
instructions;  strictly  and  fully — 5^ou  will  find  for  the  plaintifif,  and 

assess  his  damages  at  the  wholesale  value  of  said  goods  in , 

together  with  per  cent,  interest  per  annum  from   date  of 

sale  by  defendant.*^ 

B.     Carriage  of  Live  Stock 

§  1429.     Sufficiency  of  delivery  to  carrier  to  charge  it  with  lia- 
bility 
You  are  instructed  that,  if  you  find  that  plaintifif  brought  his 
cattle  to  the   stockyards   of  the   defendant  railroad   company  for 

transportation  on  the  train   from  to  in  accordance 

with  the  directions  of  its  agent,  or  in  accordance  with  its  recog- 
nized custom  of  receiving  cattle  for  transportation,  then  this 
would  constitute  a  sufficient  delivery  to  compel  the  defendant  to 
transport  them  within  a  reasonable  time.^® 

§  1430.     Scope  of  liability  of  carrier  in  general 
§  1430(1).    Iowa 

You  are  instructed  that,  when  the  defendant  contracted  to  car- 
r}'-  the  cattle  of  plaintiff  to  their  destination,  the  law  imposed  upon 
it  an  obligation  to  carry  them  in  a  proper  manner,  and  deliver  them 
in  good  condition  considering  the  ordinary  perils  of  the  road ;  and 
if  it  failed  to  deliver  them  in  such  condition,  it  is  responsible  in 
damages  for  such  failure,  unless  it  can  excuse  itself  by  showing 
that  the  damage  was  caused  by  some  conditions  beyond  its  power 
to  know  of  and  prevent.^^ 

§   1430(2).     Texas 

You  are  instructed  that  common  carriers  are  not  insurers  of  live 
stock  transported  by  them,  but  the  law  requires  only  the  exercise 

89  Martin  v.  McLaughlin  (Colo.)  6  si  Colsch  v.  Chicago,  M.  &  St.  P. 
P.  137.                                                                   Ey.  Co.,  117  N.  W.  281. 

90  Blackwell  v.  Oregon  Short  Line 
Ry.  Co.,  161  P.  565,  82  Or.  303. 
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of  ordinary  care  in  the  transportation  of  freight,  and  that  if  from 
the  evidence  they  find  that  the  defendants  exercised  ordinary  care 
in  handling  and  transporting  plaintififs'  cattle,  considering  all  the 
facts  and  circumstances  concerning  the  transportation,  they  should 
return  a  verdict  for  defendants  as  to  the  issue  of  delay  and  im- 
proper handling.**^ 

§  1431.     Liability  for  injuries  in  transit 

The  court  instructs  the  jury  to  find  for  plaintifif  the  damages  sus- 
tained by  him  on  account  of  the  death  and  injury  to  the  hogs  in 

controversy,  not  exceeding  the  sum  sued  for,  $ ■ ,  unless  they 

shall  believe  from  the  evidence  that  the  death  of  the  hogs  that 
were  dead  when  they  reached  their  destination,  and  the  loss  in 
weight,  if  any,  of  the  remainder  of  said  hogs,  was  due  to  the  in- 
herent nature  and  propensities  of  the  animals  themselves,  or  to 
their  being  overcrowded  in  the  car  by  plaintiff,  if  they  were  over- 
crovv'ded,  considering  the  condition  of  the  hogs,  and  the  condition 
of  the  weather,  at  the  time  of  the  shipment,  in  which  latter  event 
they  will  find  for  the  defendant.'*^ 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  plaintiffs,  at  the  time  and  on  the  occasion  mentioned, 

shipped  from  the  head  of  horses  in  question,  consigned  to 

,  by  a  contract  of  shipment  previously  made  between  the 

plaintiffs  and  defendant  company,  and  that  at  ,  a  station,  or 

yard  on  defendant's  line  of  railway,  and  while  in  charge  of  defend- 
ant for  transportation,  under  said  contract,  the  defendant  railroad 
company,  or  its  agents,  or  servants,  or  employes  struck  or  bumped 
the  car  in  which  plaintiffs'  horses  were  being  hauled  against  its 
engine  or  other  cars  in  a  negligent  manner,  and  that  the  said  neg- 
ligence, if  any,  on  the  part  of  the  defendant,  caused  one  of  the 
lanterns  used  by  the  plaintiffs  or  those  in  attendance  to  set  fire  to 
the  contents  of  said  car,  and  to  injure  the  plaintiffs'  horses,  or  any 
of  them,  you  should  find  for  the  plaintiffs,  unless  you  should  be- 
lieve from  the  evidence  that  the  plaintiffs,  or  the  attendants  in 

charge  of  said  horses,  and ,  or  either  of  them,  were 

guilty  of  negligence,  as  explained  in  instruction  No.  .®* 

The  court  instructs  the  jury  that,  unless  you  believe  from  the 
evidence  that,  at  the  time  and  on  the  occasion  mentioned,  the  de- 
fendant railroad  company,  or  its  agents,  servants,  or  employes, 
struck  or  bumped  the  car  in  which  plaintiffs'  horses  were  being 
hauled  against  its  engine  or  other  cars  in  a  negligent  manner,  and 

02  Williarfis  &  Hawkins  v.  Gulf  &  T.  03  Louisville  &  N.  R.  Co.  v.  Taylor, 

Rv.  Co.  of  Texas,  135  S.  W.  390,  63       20-5  S.  W.  934,  181  Ky.   794. 
Tex.  Civ.  App.  543.  9*  Louisville  &  N.  R.  Co.  v.  Wood- 

ford, 153  S.  W.  722,  152  Ky.  398. 
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that  the  said  negligence,  if  any,  on  the  part  of  the  defendant  caused 
one  of  the  lanterns  used  by  the  plaintiffs  or  those  in  attendance  to 
set  fire  to  the  contents  of  said  car,  and  to  injure  the  plaintiffs' 
horses,  or  any  of  them,  you  should  find  for  the  defendant.®^ 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  defendant  company  received  the  stock  in  the  evidence  re- 
ferred to  in  good  condition  at ,  for  transportation  to , 

and  that  it  was  delivered  by  the  defendant  or  connecting  carrier 
at  its  destination  in  a  damaged  condition,  your  verdict  should  be 
for  the  plaintiffs,  unless  you  further  believe  from  the  evidence  that 
said  damaged  condition  was  due  to  the  inherent  nature  of  the  stock 
or  the  weather  conditions  prevailing  between  the  date  of  its  recep- 
tion at and  its  delivery  at  ,  which  were  beyond  the 

control  of  the  defendant  company  and  its  connecting  lines,  in  ei- 
ther of  which  events  the  law  is  for  the  defendant,  and  the  jury 
should  so  find.^^ 

§  1432,     Liability  for  injuries  due  to  inherent  propensities  of  ani- 
mals 

We  sa}^  to  you  that  in  the  absence  of  negligence  the  defendant 
is  not  liable  for  injuries  that  may  have  happened  to  the  cattle  solelv 
as  a  result  of  their  inherent  nature,  or  as  has  been  said,  through 
the  vice  or  propensity  of  the  animals  themselves  such  as  kicking, 
goring,  wickedness  and  the  like.  This  is  true  whether  a  contract 
to  that  effect  has  been  entered  into  or  not.^'^ 

§  1433.     Strength  and  suitability  of  cars   furnished   to  transport 
live  stock 

You  are  instructed  that,  in  the  transportation  of  live  stock  by 
a  carrier,  the  cars  that  are  furnished  by  the  carrier  for  that  purpose 
must  be  properly  constructed,  and  safe  and  suitable  for  the  trans- 
portation of  the  stock  offered  for  shipment ;  reference  being  had  to 
the  kind  and  character  and  value  of  such  stock.  That  is,  when  a 
carrier  takes  live  stock  to  ship,  it  must  take  into  consideration  the 
kind  and  character  of  live  stock,  and  furnish  a  car  that  is  safe  and 
suitable  for  the  transportation  of  that  particular  kind  of  stock.  If 
it  IS  large,  heavy,  strong  horses,  the  car  must  be  proportionately 
safe  and  strong.  In  other  words,  it  would  require  a  stronger  and 
better  car  to  transport  large,  heavy,  strong  horses  than  it  would 
to  transport,  for  instance,  a  load  of  sheep  or  hogs  or  calves.  Every 
carrier   must   take   notice    of   the   fact    that   large,    heavy,   young, 

9  5  Loiiisville  &  N.  R.  Co.  v.  Wood-  Louisville  &  N.  R.  Co.,  150  S.  W.  987, 
ford,  153   S.  W.  722,  152  Ky.  398.  150  Ky.  723. 

»6  MeCampbell,   Figg  &  Burnett  v.  »'  Klair  v.  Philadelphia,  B.  &  W.  R. 

Co.  (Del.)  78  A.  1085,  2  Boyce,  274. 
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strGng  horses,  or  horses  that  are  unbroken,  require  a  stronger  ve- 
hicle, a  much  more  safe  and  sound  vehicle  in  construction  than 
it  would  some  smaller  or  less  powerful  animal.  They  must  fur- 
nish a  car  which  is  suitable  and  safe  for  the  transportation  of  that 
particular  kind  of  stock.  They  must  take  notice  of  the  fact  that 
horses  and  cattle  are  liable  to  exert  a  force  upon  the  car,  tax  its 
strength  in  proportion  to  the  size  and  strength  of  the  animal,  its 
disposition,  its  character,  and  whether  it  is  broken,  or  whether  it 
is  unbroken  and  wild  and  vicious  in  disposition.  Now  the  carrier 
is  not  bound  to  furnish  the  safest  and  most  approved  cars  that  can 
be  found.  It  is  enough  that  they  are  reasonably  safe  and  suitable 
for  the  purposes  for  which  they  are  furnished.  The  fact  that  the 
cars  used  are  those  which  the  carrier  always  uses  is  no  defense,  if 
in  fact  they  are  not  suitable.  So  the  question  is  up  to  the  jury: 
Was  the  car  furnished  a  car  which  was  reasonably  safe  and  suit- 
able for  the  transportation  of  this  stock,  taking  into  consideration 
the  kind  and  character  and  the  nature  of  the  stock  to  be  trans- 
ported ?  ^^ 

§   1434.     Duty  with  respect  to  condition  of  stock  yards  or  pens 

You  are  instructed  that  it  is  the  duty  of  the  carrier  to  use  and 
exercise  reasonable  and  ordinary  care  to  maintain  and  keep  such 
yards  or  pens  in  a  reasonably  safe,  fit  and  suitable  condition  for 
the  reception  and  yarding  of  such  live  stock  for  a  reasonable  space 
of  time,  to  be  determined  in  any  given  case  by  the  time  of  arrival 
and  departure  of  the  trains  on  which  it  customarily  receives  and 
transports  live  stock  from  such  station,  the  usual  and  customary 
manner  and  time  of  assembling  such  live  stock  at  such  station  for 
loading  and  shipment,  the  common  and  general  course  of  dealing 
between  such  carrier  and  shippers  at  such  station,  and  from  all  the 
surrounding  facts  and  circumstances  in  the  case.^^ 

§  1435.     Duty  to  feed  and  water  stock  or  to  afford  facilities  there- 
for 
§   1435(1).    Indian   Territory 

You   are   instructed   that   defendant's   conductor,    ,   had   a 

right  to  assume  that  plaintiff's  hogs  had  been  properly  cared  for  by 
plaintiff,  sufficiently  watered,  and  were  in  good  condition  when 
loaded,  unless  he  received  knowledge  to  the  contrary.^ 

§   1435(2).    Missouri 

You  are  instructed  that,  if  you  find  and  believe  from  the  evi- 
dence that  on  or  about  the  day  of ,  the  plaintiff ship- 

9  8  Berry  v.  Chicago,  M.  &  St.  P.  Rv.  Co.,  154  N.  W.  006,  131  Minn. 
Ry.  Co.,  124  N.  W    859,  24  S.  D.  611.       175. 

09  Zalvrzewslvi    v.    Great    Nortliern  i  St.  Louis,  I.   M.  &   S.   Rv.  Co.  v. 

Keys,  98  S.  W.  138,  6  Ind.  T.  .396. 
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ped  two  car  loads  ot  hogs  over  the  defendant's  raih-oad  to  , 


and  that  said  hogs  were  unloaded  at  that  station  and  placed  in  de- 
fendant's stockyards ;  that  the  facilities  for  watering  stock  at  said 
stockyards  were  so  defective  and  insufficient  that  plaintiff  was 
unable,  by  the  exercise  of  reasonable  efforts,  to  water  said  hogs, 
and  that  plaintiff  used  due  care,  caution,  and  diligence  in  caring 
for  said  hogs  and  procured  water  for  them  from  other  sources,  as 
soon  as  he  could  ;  that  as  a  direct  result  of  plaintiff's  inability  to 
get  water  for  the  hogs  at  defendant's  stockyards  some  of  the  hogs 
perished  and  others  depreciated  in  value,  and  that  the  death  of  said 
hogs  and  the  depreciation  in  value  would  not  have  occurred  had 
the  facilities  for  watering  been  such  that  the  hogs  could  have  been 
watered  before  leaving  the  defendant's  stockyards,  and  that  the 
said  loss  to  plaintiff  was  caused  by  the  defective  and  insufficient 
condition  of  defendant's  watering  facilities  at  said  stockyards,  and, 
if  you  further  find  that  defendant's  agents  in  charge  of  the  station 
and  yards  knew  of  the  condition  of  said  well  and  watering  facili- 
ties, or  (by  the  exercise  of  reasonable  care)  might  have  known  of 
it,  for  a  sufficient  length  of  time  prior  to  the  arrival  of  plaintiff's 
hogs  to  have  enabled  them,  in  the  exercise  of  reasonable  diligence, 
to  have  had  the  watering  facilities  in  a  reasonably  good  condition, 
then  the  finding  should  be  for  plaintiff,  provided  the  jury  further 
believe  from  the  evidence  that  in  the  conditions  and  surroundings 
defendant,  in  the  exercise  of  reasonable  diligence,  might  have  ob- 
tained a  reasonably  good  supply  of  water  and  have  provided  rea- 
sonably good  watering  facilities.^ 

§   1435(3).    New   Mexico 

The  court  instructs  the  jury  that  the  law  imposes  upon  a  com- 
mon carrier,  such  as  the  defendant,  the  duty  to  furnish  reasonable 
facilities  and  opportunities  to  care  for,  feed,  water,  and  tend  to 
stock  during  transportation ;    and  if  you  believe  from  the  evidence 

in  this  case  that,  when  the  shipment  in  question  arrived  at  , 

it  was  necessarv  for  the  safety  of  said  cattle  that  they  be  unloaded 
and  fed  and  watered,  and  that  the  defendant  did  not  have  at  said 
place  and  at  said  time  proper  means  and  facilities  for  so  doing,  and 
that,  by  reason  thereof,  said  stock  was  damaged,  then  you  should 
allow  the  plaintiff  such  damages  as  he  has  sustained,  unless  you 
further  find  that  the  plaintiff,  by  his  acts  and  conduct,  waived 
such  unloading,  watering,  feeding,  etc.,  at  .^ 

-  Bilby  V.  Chicago,  B.  &  Q.  II.  Co.,  wn.s    that    the   shipment   in   question, 

171  S.  AV.  39.  184  IMo.  App.  644.  heins  an  interstate  one.  wa.s  governed 

3  Dnrrett  v.  Chicago,  R.  I.  &  P.  Ry.  bv  the  federal  statute,  which  permit- 
Co.,  146  P.  962,  20  N.  M.  114.  The  ted  the  carrier  to  confine  the  stock 
specific  objection  to  this   instruction  for  twenty-eight  hours. 
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§   1435(4).    Texas 

You  are  charged  that  it  was  the  duty  of  defendant  to  use  ordi- 
nary care  to  prevent  injuries  to  plaintiff's  cattle  while  same  were 
in  the  pens  awaiting  shipment  after  they  had  been  received  and 
accepted  by  said  defendant  for  transportation,  and  if  after  said  cat- 
tle were  received  by  said  defendant  for  transportation,  it  became 
necessary  that  said  cattle  should  be  fed  to  prevent  injury,  and  said 
defendant  did  not  use  ordinary  care  to  feed  said  cattle,  and  such 
failure  was  negligence,  and  because  of  such  failure,  if  any,  plain- 
tiff's cattle  were  injured,  then  said  defendant  would  be  lial>le  to 
plaintiff  for  all  damages  if  any,  caused  said  cattle  by  such  failure, 
if  any,  of  said  defendant.* 

You  are  instructed  that  a  railroad  company  transporting  live 
stock  must  furnish  reasonable  and  proper  facilities  and  opportuni- 
ties for  feeding,  watering,  and  resting  the  live  stock  in  its  care 
or  while  in  course  of  transportation  and  supply  them,  with  proper 
food,  water,  and  rest,  along  the  route,  and,  if  necessary,  unload 
them  for  that  purpose.^ 

§  1435(5).     Wyoming 

You  are  instructed  that  under  the  law  in  force  at  the  time  of  the 
shipment  in  question  it  was  unlawful  for  any  railroad  company 
who  was  a  common  carrier  for  hire  to  confine  in  its  cars  for  a  pe- 
riod longer  than  consecutive  hours  any  cattle  it  had  re- 
ceived for  transportation  without  unloading  the  same  in  a  humane 
manner,  provided  that,  upon  a  written  request  of  the  owner  on 

that  particular  shipment,  they  might  be  retained  for hours, 

and  that  holding  cattle  in  excess  of  said hours  by  any  rail- 
road company  was  unlawful,  unless  occasioned  by  storm  or  other 
Accidental  or  unavoidable  causes,  which  could  not  be  anticipated 
or  avoided  by  due  diligence  and  foresight.** 

§  1436.     Statutory  duty  to  unload  for  rest,  food,  and  water — Lia- 
bility of  connecting  carrier 

The  court  instructs  the  jury  that  practically  the  only  serious 
question,  the  question  about  which  the  testimony  is  not  clear,  if 

you  credit  it,  is  as  to  whether  or  not  the  defendant  here,  the 

Company,  used  reasonable  care  in  finding  out  whether  or  not  the 
stock  was  in  fact  unloaded  and  rested   and  fed  and  watered  at 

,  after  the  agent  of  the   defendant   told   the   agent  of  the 

Company  that  it  would  not  receive  the  car  in  its  then  con- 
dition.    I  advise  you  in  that  respect  that  it  was  the  duty  of  the 

4  Panhandle  &  S.  P.  Ry.  Co.  v.  strnction  does  not  impose  an  absolute 
Vaughn  (Civ.  App.)  191  S.  W.  142.  duty. 

5  Pecos  &  N.  T.  Ry.  Co.  v.  Meyer  6  Chicago.  B.  &  Q.  R.  Co.  v.  Simp- 
(Civ.  App.)  155  S.  W.  309.     This  in-  sou  Bros.,  151  Pac.  902,  23  Wyo.  342. 
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defendant  company,  through  its  agent,  to  make  reasonable  inquiry 
and  to  use  reasonable  care  to  find  out  whether  or  not  the  stock 
had  been  unloaded  and  otherwise  cared  for  as  provided  by  the  stat- 
utes, before  it  would  be  warranted  in  confining  the  stock  longer 
in  the  car  after  it  accepted  the  car.  If  you  find  that  it  did  use  such 
reasonable  care  and  was  misled,  was  deceived,  and  because  of 
being  so  misled,  after  using  reasonable  care,  and  because  of  such 
deception,  it  inadvertently  and  unknowingly  confined  the  stock, 
or  kept  the  stock  confined,  longer  than  the  statutory  period,  then 
your  verdict  should  be  in  its  favor.  If,  however,  you  find  that  it 
was  not  so  deceived  or  misled,  then,  if  you  find  that  the  stock  was 
confined  in  excess  of  the  statutory  period,  you  should  find  against 
the  defendant.' 

§  1437.     Liability  for  negligence  with  respect  to  dipping  cattle 

You  are  instructed  that  under  the  evidence  in  this  case  the  de- 
fendant owed  to  the  plaintifif  the  duty  of  exercising  ordinary  care 
in  the  dipping  of  the  plaintiiT's  cattle ;  that  is,  such  care  as  an  or- 
dinarily prudent  and  reasonable  person  would  have  exercised  with 
reference  to  his  own  cattle  under  the  same  or  similar  circumstances. 
And  if  the  defendant  failed  to  exercise  such  ordinary  care,  it  was 
guilty  of  negligence,  and  if,  as  the  result  thereof  some  of  the  plain- 
tiff's cattle  died,  then  and  in  that  event  your  verdict  should  be 
for  the  plaintiff  and  against  the  defendant.  And  in  this  connection 
you  are  instructed  that  if  you  find  and  believe,  from  a  fair  prepon- 
derance of  the  evidence,  that  the  cattle  of  the  plaintifif,  at  the  time 
they  were  dipped  by  the  defendant  company,  were  in  a  condition 
of  extreme  thirst,  or  were  in  a  famished  condition  for  the  want  of 
water,  and  that  the  employes  of  the  defendant,  whose  duty  it  was 
to  dip  the  said  cattle,  knew  of  the  said  condition  of  the  cattle,  and 
you  further  find  and  believe  from  a  fair  preponderance  of  the  evi- 
dence, that  cattle  in  the  condition  that  the  plaintiff's  cattle  then 
were  in  Vv^ould  drink  of  any  liquid  through  which  they  were  driven, 
or  in  which  they  were  submerged,  and  that  the  employes  of  the 
defendant  company,  whose  duty  it  was  to  dip  the  said  cattle,  knew 
or  had  notice  of  such  fact,  and  you  further  find  and  believe  from 
a  fair  preponderance  of  the  evidence,  that  the  said  cattle,  if  wa- 
tered at  a  reasonable  time  before  dipping,  would  not  drink  of  the 
arsenical  solution  in  which  they  were  to  be  dipped,  and  you  further 
find  and  believe  from  the  evidence  that  the  employes  of  the  defend- 
ant company  knew,  or  in  the  exercise  of  ordinary  care  must  have 
known,  of  such  fact,  then  and  in  that  event  it  was  the  duty  of 

'•  Oregon-Washinsrtoii  R.  &  Nav.  Co.  v.  United  States  (0.  C.  A.  Idaho)  205 
F.  341,  123  C.  C.  A.  475. 
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the  employes  of  the  defendant  eompany  to  water  the  said  cattle, 
and  if  you  further  find  and  believe  from  a  fair  preponderance  of 
the  evidence  in  the  case  that,  because  of  the  failure  of  the  employes 
of  the  defendant  company  to  water  the  said  cattle,  some  of  the 
cattle  of  the  plaintiff  drank  of  the  arsenical  solution  in  which 
they  were  dipped  by  the  defendant  company,  and  died  as  the  re- 
sult thereof,  then  and  in  that  event  your  verdict  should  be  for  the 
plaintiff  and  against  the  defendant.* 

You  are  instructed  that  it  is  not  claimed  or  charged  by  the  plain- 
tiff that  the  defendant  company  was  guilty  of  any  other  negli- 
gence in  the  dipping  of  the  plaintiff's  cattle  than  the  failure  to 
water  the  said  cattle  before  dipping  the  same,  and  before  you  would 
be  warranted  to  find  a  verdict  for  the  plaintiff  you  must  find  from 
a  fair  preponderance  of  the  evidence  that  a  person  of  ordinary  pru- 
dence and  intelligence,  under  the  circumstances,  would  have  wa- 
tered the  said  cattle  before  dipping  them,  and  that  the  defendant 
company  failed  to  water  the  said  cattle  and  that  as  the  proximate 
result  of  such  failure  to  water  the  cattle,  the  said  cattle,  or  some 
of  them  drank  of  the  arsenical  solution  in  which  they  were  di])ped, 
and  died  as  the  result  thereof.^ 

§  1438.     Negligence  of  shipper  or  attendants 
§   1438(1).    Kentucky 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  attendants  in  charge  of  said  horses,  or  either  of 
them,  were  guilty  of  negligence  while  in  charge  of  said  horses,  and 
that  such  negligence,  if  any,  directly  or  proximately  contributed  to 
the  injuries  to  said  horses,  or  any  of  them,  and  that  but  for  such 
negligence,  if  any,  on  the  part  of  said  persons,  or  either  of  them, 
said  horses  would  not  have  been  injured,  the  jury  should  find  for 
the  defendant,  even  though  you  may  believe  from  the  evidence 
that  the  defendant,  its  agents,  servants,  or  employes,  in  charge  of 
the  train  by  which  said  horses  were  being  transported,  were  them- 
selves  negligent.^" 

§   1438(2).    Texas 

You  are  charged  that  if  you  find  from  the  evidence  that  it  was 
the  duty  of  plaintiff  to  attend  his  cattle  during  transportation,  and 

that  the  plaintiff  abandoned  his  cattle  at  — '■ ,  and  if  you  further 

find  that  the  said  cattle  were  damaged  or  injured  or  killed  during 

transportation,  from to after  such  time,  and  that  such 

damage  or  injury  was  the  proximate  result  of  such  abandonment, 

s  Missouri.  K.  &  T.  Rv.  Co.  v.  Wil-  lo  Louisville  &  X.  R.  Co.  v.  Wood- 

liamson.  ISO  P.  9B1.  75  Okl.  -36.  ford,  153  S.  W.  722,  152  Ky.  398. 

0  Missouri,  K.  &  T.  Rv.  Co.  v.  Wil- 
liamson. 180  P.  9G1,  75  Okl.  30. 
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then  you  are  instructed  that  tlie  plauitiff  cannot  complain  of  any 
injurious  consequerice  of  such  al:)andonnient,  and  you  will  find  for 
the  defendant  as  to  such  injury  or  damage.*^ 

S    1438(3).    Virginia 

You  are  instructed  that,  where  an  injury  or  loss  is  caused  by 
the  concurrent  negligence  of  both  plaintiff  and  defendant  which 
has  contributed  as  an  efficient  cause  to  the  injury  of  which  the 
plaintiff  complains,  as  a  general  rule  there  can  be  no  recovery,  as 
courts  will  not  undertake  to  balance  the  negligence  of  the  respective 
parties  where  both  have  been  at  fault,  in  order  to  ascertain  which 
one  was  most  at  fault.  In  this  case  if  you  believe  from  the  evi- 
dence that  any  damage  was  caused  by  the  negligence  of  the  depot 

clerk  in  hearing  or  transcribing  the  telephone  message,  and 

if  you  further  believe  the  plaintiff' was  likewise  negligent  in 

undertaking  to  communicate  his  shipping  instructions  to  the  rail- 
way company  or  its  agent,  and  that  it  was  the  concurrent  negli- 
gence of  both  parties  that  caused  the  injury,  then  there  can  be  no 
recovery  for  the  plaintiff,  based  solely  upon  the  said  acts.^" 

§  1439.  Concealment  by  shipper  of  conditions  requiring  greater 
vigilance  by  carrier 
The  jury  are  instructed  that  it  was  the  right  of  defendant's  agent, 
when  plaintiff  offered  his  cow  for  shipment,  to  make  any  inquiries 
as  to  her  ph3^sical  condition,  and  if,  upon  such  inquiry  being  made, 
the  plaintiff  concealed  her  condition,  and  this  prevented  defendant 
from  exercising  the  care  required  because  of  the  fact  that  the  cow 
was  with  calf,  then  plaintiff  cannot  recover. ^^ 

§   1440.     Duty  of  shipper  with  respect  to  loading 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
plaintiff  caused  defendant's  employes  to  overload  said  cars,  if  they 
were  overloaded,  and  that  such  overloading,  if  any,  of  said  cars 
caused  any  part  of  the  damage  to  plaintiff's  horses,  if  any,  you  will 
find  a  verdict  for  defendant  as  to  such  damage,  if  any,  so  caused 
by  such  overloading,  if  any,  of  said  cars ;  but,  on  the  other  hand, 
if  you  believe  from  the  evidence  that  plaintiff  did  not  cause  defend- 
ant's employes  to  overload  said  cars,  if  they  were  overloaded,  then 
defendant  would  be  liable  for  the  damage,  if  any,  resulting  to  plain- 
tiff's horses  from  such  overloading,  if  any.^^ 

You  are  instructed  that  the  defendant  railway  company  would 
only  be  liable  for  damages  and  injury,  if  any,  done  to  said  cattle 

11  Texas  &  P.  Rv.  Co.  v.  Thorp  is  McCune  v.  Burlinston,  etc.,  R. 
(Civ.  App.)  19S  S.  W.  .3.35.  Co..  3  N.  W.  61.5.  .52  Iowa,  600. 

12  Southern  Ry.  Co.  v.  Forgey  &  i*  Texas  &  P.  Ry.  Co.  v.  White,  SO 
Richardson,  54  S.  E.  477,  105  Va.  590.  S.  W.  641,  35  Tex.  Civ.  App.  521. 
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by  reason  of  the  negligence,  if  any,  of  said  company  while  said 
cattle  were  in  the  possession  of  said  company  and  on  its  own  line 
of  road.  The  court  instructs  you  that  if  you  believe  from  the 
evidence  that  the  plaintiff  negligently  overloaded  the  cattle  in  the 

cars  for  transportation  to  ,  and  that  his  negligence  in  that 

particular,  if  any,  contributed  to  the  damage  suffered  by  his  said 
cattle,  if  any,  then  you  will  return  your  verdict  for  defendants, 
even  though  you  may  believe  from  the  evidence  that  the  defend- 
ants were  negligent  in  handling  plaintiff's  cattle.^^ 

§  1441.     Liability  for  delay  in  transportation 
§  1441(1).    Iowa 

The  court  instructs  the  jury  that  any  delay  in  the  shipment  of 
the  cattle  in  question  at  any  one  or  more  points  along  the  route  of 
shipment  would  not,  in  itself,  be  sufficient  to  entitle  the  plaintiff 
to  recover,  even  though  caused  by  the  negligence  of  the  defend- 
ant, if  said  cattle  did  in  fact  arrive  in in  time  for  the  same 

market  upon  which  said  cattle  could  have  been  oft'ered  or  sold  as 
they  would  have  arrived  for  had  no  such  negligence  nor  delay 
occurred ;  and  if  only  such  delay  or  negligence  is  shown  the  plain- 
tiff cannot  recover.^^ 

§  1441(2).    Texas 

Yoti  are  instructed  that  reasonable  care  and  dispatch,  as  used 
in  these  instructions,  means  such  care  and  dispatch  as  a  reasonably 
cautious  and  prudent  man  would  use  under  like  circumstances.^' 

§  1442.     Duty  of  carrier  to  deliver  on  particular  market  day 
§  1442(1).    Iowa 

The  court  instructs  the  jury  that  if  the  time  for  which  the  de- 
fendant was  required  to  keep  the  cattle  in  question  off  of  the 
cars  at  G.,  including  the  time  necessarily  consumed  in  unloading, 
feeding,  and  reloading  said  cattle,  expired  so  late  that  defendant 
could  not  reach  C.  by  carrying  said  cattle  upon  its  first  available 
regular  train  thereafter  from  G.  to  C.,  in  time  for  the  market  upon 

the day  of ,  then  it  was  not  negligence  for  defendant 

to  hold  said  cattle  in  G.  longer  than  was  made  necessary  by  reason 
of  the  federal  statute  requiring  the  unloading  and  feeding  of  said 
cattle,  providing  same  arrived  in  C.  in  due  time  for  the  opening 
of  the  market  upon  the  morning  of  the  following  day.** 

15  Missouri,  K.  &  T.  Ry.  Co.  of  n  Gunn  v.  Railway  Co.  (Civ.  App.) 
Texas   v.   Chittim,  60   S.  W.  284,  24      142  S.  W.  63. 

Tex..  Civ.   App.  599.  is  Tiller  &  Smith  v.  Chicago,  B.  & 

16  Tiller  &  Smith  v.  Chicago,  B.  &  Q.  R.  Co.,  120  N.  W.  672,  142  Iowa, 
Q.  R.  Co.,  120  N.  W.  672,  142  Iowa,      309. 

300. 
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§  1442(2).    Oklahoma 

You  are  instructed  that,  although  you  may  believe  from  the 
evidence  that  the  contract  introduced  in  evidence  by  the  defend- 
ant, and  providing-  that  live  stock  is  not  to  be  transported  or  de- 
livered within  any  specified  time  nor  in  season  for  any  particular 
market,  was  signed  by  one  of  the  plaintiffs  and  was  binding  upon 
said  plaintiffs,  yet  you  are  further  instructed  that  that  would  not 
prevent  plaintiffs  from  recovering  in  this  case,  and  before  you 
can  find  for  the  defendant  the  defendant  company  must  prove  by 
a  preponderance  of  the  evidence  that  the  cause  of  the  delay  and 
injury  to  plaintiffs'  cattle,  if  you  find  that  there  was  such  unrea- 
sonable delay  and  that  plaintiffs  were  damaged  thereby,  was  with- 
in some  one  of  the  exceptions  contained  in  said  contract  pleaded 
by  the  defendant  company.*^ 

§  1442(3).    Virginia 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  defendant  was  not  notified  by  the  plaintiff  that  the  shipment 
of  the  live  stock  mentioned  in  the  evidence  was  made  for  any  par- 
ticular market,  then  the  defendant  did  not  guarantee  the  delivery 
of  the  said  live  stock  upon  any  particular  market;  that  is,  any 
particular  market  day.^" 

§  1443.     Duty  to  transport  within  reasonable  time 

You  are  instructed  that  you  have  to  get  at  what  were  reasona- 
ble conditions,  what  did  actually  take  place.  Did  the  defendant 
and  its  servants  do  what  a  reasonably  prudent  and  careful  man 
would  have  done  to  carry  out  the  contract  which  it  had  under- 
taken, which  was  to  deliver  these  horses  within  a  reasonable  time, 
and  reasonable  time  meaning  for  the  kind  of  shipment  which  par- 
ties contemplated  at  the  time  the  horses  were  delivered  to  the  de- 
fendant to  be  shipped  ?^^ 

§  1444.     Excuse  for  delay — Pressure  of  business 

The  court  instructs  the  jur}^  that,  if  the  jury  believe,  from  the 

evidence,  that  the  defendant  received  from  the  plaintiff,  on  , 

his  cattle  and  hogs  for  transportation  to,  and  delivery  at,  , 

and  that,  at  the  time  of  the  receipt  of  the  stock,  the  road  of  de- 
fendant, and  its  connecting  lines  running  to ■■ — ,  were  so  crowd- 
ed with  freight  that  they  were  unable  to  furnish  cars  within  the 
usual  time   for  the   transportation  of  plaintiff's  stock,  then   such 

i»  St.  Tvouis  &  S.  F.  R.  Co.  v.  Cox,  would  not  permit  the  carrier  to  un- 

Peery  &  Murray,  138  P.  144,  40  Okl.  reasonably  delay  the  shipment. 

258.     The  court  says  that,  while  this  20  Norfolk,  etc.,  Ry.  Co.  v.  Reeves, 

Instruction  is  not  '  commended  as  in  33  S.  E.  606,  97  Va.  284. 

model  form,  it  states  the  law  correct-  21  Clapp  v.  American  Express  Co., 

ly,  viz.  that  the  stipulation  specified  125  N.  E.  162,  234  Mass.  174. 
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crowded  condition  of  said  road  or  roads  would  furnish  no  excuse 

for  the  defendant  if  phiintiff's  stock  were  not  dchvered  at  , 

in    a    reasonable   time,    if   the   jury    believe   the   defendant    was   so 
bound  to  deliver.^^ 

§  1445.     Act  of  God  as  excuse  for  delay — Conditions  existing  at 
time  of  accepting  stock  for  shipment 

The  court  further  instructs  you  that  if  you  find  from  the  evi- 
dence that  an  obstruction  of  the  defendant's  road  by  a  snow  block- 
ade or  otherwise  existed  at  any  point  at  the  time  these  sheep  were 
loaded,  which  would  interfere  with  the  prompt  and  safe  carrying 
and  delivery  of  these  sheep,  and  which  was  known  to  the  defendant, 
and  the  sheep  were  accepted  by  the  defendant  for  shipment  with- 
out informing  the  plaintiff  of  the  state  of  aft'airs,  the  defendant  can- 
not offer  the  obstruction  as  an  excuse  for  failure  to  deliver  prompt- 
ly, even  though  the  obstruction  was  the  act  of  God.  Having  un- 
dertaken to  take  the  shipment  with  full  knowledge  of  the  facts, 
its  liability  as  a  common  carrier  attached.  It  was  bound  to  take 
notice  of  the  signs  of  approaching  danger  if  any  were  known  to 
it,  and,  if  the  danger  was  of  such  a  character  as  reasonably  to 
awaken  apprehension  at  a  time  when  the  facilities  and  means  of 
escape  from  danger  were  within  their  control,  they  were  bound 
to  use  such  means  for  the  safety  of  the  property  intrusted  to  their 
care.^^ 

§  1446.     Duty  of  carrier  pending  delay 

You  are  instructed  that,  if  there  was  delay  in  the  transportation 
of  the  cattle,  the  defendant  was  required  to  use  the  highest  degree 
of  care  during  the  delay  for  their  safety.  If  the  removal  of  the 
cattle  from  the  car  during  the  time  of  the  delay,  or  at  any  time 
while  in  the  defendant's  possession,  was  necessary  for  their  pro- 
tection from  injury,  and  it  was  possible  to  remove  them,  defend- 
ant was  bound  to  do  so,  and  was  bound  to  give  them  whatever 
personal  attention  was  necessary  for  their  protection,  during  the 
whole  time  the  cattle  were  in  possession  of  defendant.^* 

§   1447.     Presumption  of  negligence  from  fact  of  injuries 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  the  cattle  mentioned  in  the  third  count  of  plaintiff's  petition 

were  delivered  to  defendant  at  ,  in  good  condition,  health, 

and  strength,  to  be  transported  by  defendant  from to , 

2  2  Toledo.  Wabash  &  We.steru  R.  this  case  the  plaintiff  did  not  corn- 
Co.  V.  Lockhart,  71  111.  627.  plain  of  the   delay   as   such,   but  be- 

2  3  Nelson    v.    Great    Northern    Ry.  cause  of  the  nesliyenee  of  the  carrier 

Co.,  72  P.  642,  28  Mont.  297.  in   caring   for   the    stock   during   the 

24CoIsch   V.    Chicago,   M.   &   St.    P.  delay. 
Rv.   Co.    (Iowa)   117   N.   W.   281.     lu 
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and    lliat    when    said    cattle    were   delivered   to   plaintiff    at 


some  of  them  were  bruised,  scarred,  crippled,  and  injured  in  such 
manner  and  to  such  extent  that  said  injuries  were  visible  to  a 
person  making  an  ordinary  examination  of  said  cattle,  then  the 
court  instructs  you  that  you  may  find  that  the  injury  to  said  cat- 
tle was  due  to  the  negligent  manner  in  which  'defendant  handled 

said  cattle  and  the  car  containing  same  while  in  transit  from 

to  ,   provided  you   further   believe   from   the   evidence   that 

said  injuries,  if  any,  were  not  caused  and  inflicted  upon  said  cattle 
by  the  cattle  themselves.'^ 

§   1448.     Presumption  that  delay  due  to  negligence  of  carrier 
i;    1448(1).    Missouri 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 
the  evidence  in  the  case  that  plaintiff  delivered  to  defendant  certam 

cattle  to  be  by  defendant  transported  from  to  ,  and 

tliat  defendant  did  not  transport  said  cattle  in  a  reasonable  time 
and  in  the  time  usually  and  ordinarily  required  and  consumed  by 

defendant  to  transport  cattle  from to ,  then  the  court 

instructs  the  jury  that  you  may  infer  from  such  evidence  that  the 
delay  in  transporting  said  cattle  was  due  to  the  negligence  of  the 
defendant,  unless  defendant  has  shown  to  your  reasonable  satis- 
faction that  such  delay  was  not  due  to  negligence.''® 

§   1448(2).    OI<lahoma 

.  You  are  charged  that,  if  the  defendant  delayed  the  train  upon 
which  the  plaintiff's  cattle  were  being  hauled  while  said  cattle 
were  in  transit  an  unreasonable  time,  then  burden  of  proof  shifts 
to  the  defendant  to  show^  that  said  delay  was  unavoidable  and 
could  not  have  been  avoided  by  the  use  of  ordinary  care  and  dili- 
gence, and,  if  you  find  from  the  evidence  that  said  cattle  were  de- 
layed an  unreasonable  time  in  transit,  and  the  defendant  has  failed 
to  show  that  said  delay  was  necessary  and  could  not  have  been 
reasonably  avoided,  and  that  the  plaintiff  did  not  select  a  contract 
waiving  any  damages  that  may  have  been  sustained,  as  herein- 
after charged,  then  your  verdict  shall  be  for  the  plaintiff  for  such 
amount  as  you  may  find  reasonable  from  all  the  evidence  in  the 
case.^' 

2  5  Cunniiiffham  v.  Chicago  &  A.  R.  2-  St.  Louis  &  S.  F.  R.  Co.  v.  Peery, 

Co.  (Mo.)  215  S.  W.  5.  138  P.  1027,  40  Okl.  4.32. 

26  Cunningliam  v.  Chieai;o  <&  A.  K. 
Co..  215  S.  W.  5. 
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§  1449.     Measure  of  damages  for  injury  or  loss 
§   1449(1).     Delaware 

You  are  instructed  that,  if  you  should  find  for  the  plaintiffs,  their 
measure  of  damage  is  the  difference  between  the  value  of  the  cat- 
tle in  their  damaged  state  and  what  would  have  been  their  value 
if  delivered  in  good  order,  as  the  same  may  appear  from  the  ev.i- 
dence  with  interest  from  the  date  of  the  delivery  of  said  cattle  by 
the  defendant  to  the  plaintiffs,  and  you  should  assess  their  dam- 
age at  that  amount.  In  this  connection  we  say  to  you,  however, 
that  whatever  may  have  been  the  real  value  of  the  cattle  if  they 
had  been  delivered  in  good  condition,  the  plaintiffs  cannot  now 
claim  a  greater  value  than  that  agreed  upon  in  the  contracts  ad- 
mitted in  evidence  and  now  before  you,  so  far  as  the  agreed  val- 
uation is  applicable  to  this  case."* 

§   1449(2).    Indian   Territory 

You  are  instructed  that,  if  you  find  in  favor  of  the  plaintiff,  the 
measure  of  his  damage  is  the  difference  between  the  market  value 
of  the  dead  hogs  at  the  time  the  load  of  hogs  should  have  arrived 
in  market  by  due  course  of  shipment  and  their  market  value  if 
they  had  arrived  at alive  and  in  good  condition.^^ 

§   1449(3).    Kentucky 

The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiffs, 
you  should  find  for  them  such  sum  in  damages  as  you  believe 
from  the  evidence  would  fairly  and  reasonably  represent  the  fair 

market  value  at ,  of  the  chestnut  colt  by ,  dam, ^, 

the  chestnut  colt,  by  ,  dam,  ,  and  the  bay  filly,  by 

■ ,  dam, ,  at  the  time  of  the  accident,  and  such  further 

sum  in  damages  as  you  may  believe  from  the  evidence  would 
fairly  and  reasonably  represent  the  difference,  if  any,  between  the 
fair  market  value  of  the  remainder  of  said  horses  in  the  condition 
they  were  in  immediately  before  the  accident,  and  their  value  at 
such  reasonable  time  after  the  accident,  as  the  extent  of  their  in- 
juries, if  any,  traceable  directly  to  the  accident  in  question,  has 
been  or  might  have  been  ascertained,  not  exceeding  in  the  ag- 
gregate $ ,  the  amount  sought  in  the  petition.^** 

You  are  instructed  that,  if  the  jury  find  for  the  plaintiffs,  they 
should   find   for   them   in    such    sum    in   damages,    not   exceeding 

$ ,  as  is  the  difference  between  the  market  value  of  the  mare, 

,  before  she  was  injured  and  the  market  value  of  said  mare 

immediately   after  she  was  injured.     The  condition   of  the  mare 

2  8Klair   v.   Philadelphia,  B.  &  W.  3  o  Louisville  &  N.  R.  Co.  v.  Wood- 

R.  Co.,  78  A.  1085,  2  Boyce,  274.  ford,  153  S.  W.  722,  152  Ky.  398. 

2  9  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Keys,  98  S.  W.  138,  6  Ind.  T.  398. 


1709  CARRIERS  §  1450(1) 

immediately  after  she  was  injured  will  be  determined  in  the  light 
of  the  testimony  as  to  her  condition  after  the  extent  of  her  injury 
was  ascertained.^^ 

§   1449(4).     Texas 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  cattle  in  question  were,  by  the  negligence  of  defendant,  injured 
during  transportation,  then  you  are  instructed  that  the  measure 
of  damages  would  be  the  difference  in  the  market  value  of  such 
cattle  at  the  place  of  destination,  at  the  time  they  arrived  there  in 
their  injured  condition,  if  injured,  and  their  market  value  at  such 
place  of  destination  in  the  condition  they  would  have  been  in  when 
they  should  have  arrived  there,  but  for  such  injuries.*- 

§  1450.     Measure  of  damages  for  delay  in  shipment  or  failure  to 

transport 
§  1450(1).    Iowa 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  plaintiffs  are  entitled  to  recover,  then  you  will  allow  them  such 
sum  in  damages  as  they  have  shown  they  are  fairly  entitled  to  un- 
der all  the  circumstances  and  the  evidence  in  the  case,  and  in  this 
connection  you  are  instructed  that  you  should  allow  them  the 
diff'erence  between  the  market  value  of  the  horses  in  question,  if 
they  had  arrived  at  the  place  of  destination  without  unreasonable 
delay,  and  the  market  value  of  said  horses  when  they  did  actually 
arrive  at  the  point  of  destination.-  If  you  find  that  any  of  said 
horses  were  injured  during  their  transportation,  and  you  find  that 
defendant  is  responsible  therefor,  then  you  will  allow  plaintiff's 
such  additional  sum  as  the  value  of  such  horses  were  reduced  by 
said  injury.  If  you  further  find  that  there  was  unreasonable  delay 
in  the  arrival  of  said  horses  at  their  destination,  and  that  defendant 
was  responsible  for  such  delay,  and  that  by  reason  thereof  the 

plaintiffs  were  detained  in  in  securing  a  market  for  said 

horses,  and  that  they  were  at  expense  for  themselves  and  in  keeping 
said  horses  until  they  secured  such  market,  then  you  will  allow 
them  such  further  sum,  as  shown  by  the  evidence,  that  they  have 
expended  for  their  own  personal  expenses  for  hotel  bills,  and  for 
feeding  and  caring  for  the  horses,  until  such  market  was  secured, 
and  also  for  the  value  of  plaintiffs'  time  and  services  while  detained 

in  in  seeking  a  market  for  said  horses,  but  you  will  only 

allow  for  the  damages  described  in  this  paragraph  after  you  have 

31  Southern  Express  Co.  v.  Fox  &  32  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Mil- 

Logan,  115  S.  W.  184,  131  Ky.  257,  ler,  59  S.  W.  550,  24  Tex.  Civ.  App. 
133  Am.  St.  Rep.  241.  430. 
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found  by  the  evidence,  if  you  do,  that  plaintiffs  could  have  readily 
sold  said  horses  in  the  market  if  they  had  arrived  at  their  destina- 
tion without  unreasonable  delay.  And  in  any  event  you  will  allow 
plaintiffs  no  more,  if  you  allow  them  anything,  than  they  claim 
herein.^'* 

§   1450(2).    Kentucky 

The  jury  are  instructed  that  the  testimony  as  to  what  prices  the 
horses  in  question  brought  at  the  sale  at  is  not  to  be  con- 
sidered by  them  for  the  purpose  of  definitely  fixing  a  standard  by 
which  to  ascertain  the  depreciation  in  value,  if  any,  but  only  as  a 
fact  to  be  considered  with  others  in  determining  whether  or  not 
there  was  any  depreciation  in  value,  and,  if  so,  its  extent.  In  other 
words,  if  the  jury  find  for  the  plaintiffs,  the  measure  of  damages  is 
not  the  difference  between  what  said  horses  brought  at  said  sale 
and  what  their  value  would  have  been  if  uninjured  by  the  trip,  but 
is  the  extent,  if  any,  to  which  their  fair  vendible  value  had  been 
depreciated  by  any  breach  of  duty  (if  there  was  such)  on  defend- 
ant's part.^* 
§   1450(3).    Missouri 

The  jury  are  instructed  that,  in  the  event  your  finding  is  for  the 
plaintiff,  you  will  assess  his  damages  as  follows:  For  loss  by 
shrinkage  in  weight  and  value  of  said  cattle,  if  any,  caused  by  de- 
fendant's failure  to  transport  and  deliver  said  cattle  as  agreed,  in 
such  sum  as  the  evidence  may  show  he  has  sustained,  not  ex- 
ceeding $ — ■ .    And  if  you  further  believe  from  the  evidence  that 

the  market  price  at ,  on  such  cattle  as  the  cattle  in  question 

declined  between  the  date  advertised  for  the  first  sale  and  the  date 
of  the  second  sale,  and  that  the  delay  in  selling  said  cattle  was 
caused  by  the  negligence  and  failure  of  defendant  to  transport  said 

cattle  to ,  then  you  will  assess  plaintiff's  damages  because  of 

such  decline  in  the  market  price  of  said  cattle  as  the  evidence  may 

show  he  has  sustained,  not  exceeding  the  sum  of  $ .     And  if 

you  further  believe  and  find  from  the  evidence  that  the  plaintiff  suf- 
fered loss  by  reason  of   incurring  expense  on  the   day  of 

,  in  driving  said  cattle  to ,  in  loading  them  into  defend- 
ant's cars,  and  in  driving  said  cattle  back  to  the  farm  after  they  were 

returned  to  by  defendant,  you  will  assess  his  damages  at 

such  sum  as  the  evidence  may  show  plaintiff  sustained  therefrom 
not  exceeding  the  sum  of  $ — 


35 


33  Wisecarver  &  Stone  v.  Chicago,  34  Adams  Express  Co.  v.  Hundley, 

R.  I.  &  P.  R.  Co.,  119  N.  W.  532,  141        139  S.  W.  1084,  145  Ky.  7. 
Iowa,  121.  3.-,  Hahn  v.  St.  Louis,  K.  C.  &  C.  R. 

Co.,  125  S.  W.  1185,  141  Mo.  App.  4.>{. 
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§   1450(4).    Texas 

You  are  instructed  that,  if  you  find  from  the  evidence  that  on 
account  of  such  negligrent  delay,  said  cattle  shrank  in  weight 
and  presented  a  gaunt  appearance,  and  that  such  shrinkage  and  bad 
appearance;  if  any,  affected  their  selling  price  on  the  market,  then 
you  will  find  for  the  plaintiff  in  such  sum  as  will  represent  the  dif- 
ference on  account  of  such  extra  shrinkage  and  stale  appearance, 
between  amounts  which  was  received  by  the  plaintiff  for  said  cattle 
and  what  he  would  have  received  if  it  had  not  been  for  such  extra 
shrinkage  and  bad  appearance,  if  any.^"^ 

You  are  instructed  that,  if  you  find  a  verdict  in  favor  of  the  plain- 
tiff for  damages,  you  will  fix  the  amount  at  the  difference,  if  any, 

between  the  value  of  the  plaintiff's  cattle  at ,  at  the  time  and 

in  the  condition  you  fiild  from  the  evidence  they  were  delivered 
there,  and  what  you  find  from  the  evidence  the  value  would  have 
been  if  they  had  been  transported  and  delivered  by  defendant  with- 
in a  reasonable  time  and  with  ordinary  care ;  and  if  you  find  that 
any  of  plaintift''s  cattle  were  killed,  and  that  the  same  was  the  di- 
rect and  proximate  result  of  negligence  on  the  part  of  defendants, 
then  you  will  assess  the  damage  at  what  the  value  of  said  cattle, 

if  any,  would  have  been  had  they  been  delivered  at within  a 

reasonable  time  and  with  ordinary  care.^'^ 

You  are  instructed  that  if  you  believe  from  the  evidence  that  from 

,    until ,    inclusive,    owing    to    the    financial    panic 

prevalent   in   the   fall   of  ,   there   was  not   a   ready   sale   on 

the  live  stock  market  for  the  various  classes  of  live  stock 

sold  thereon,  and  that  by  reason  thereof  the  prices  of  such  stock 
declined,  and  if  you  further  believe  that  the  difficulty  of  making 

sales  was  as  great  on  as  it  was  on  the  later  date  of , 

and  if  you  believe  that  for  such  reasons  he  could  not  have  made  any 
quicker  sales  or  obtained  on  the  said  earlier  dates  any  better  prices 

than  he  could  have  on  the  later  date  of ,  you  will  not  award 

plaintiff'  anything  for  any  damages  claimed  by  him  by  reason  of 
the  fall  in  the  market.^* 

§    1450(5).     West    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  there  was  such  unreasonable  delay  on  the  part  of  the 
defendant  or  its  servants  in  transporting  said  cattle  to  the  city  of 
,  they  should  find  for  the  plaintiff;  and,  if  they  further  be- 
lieve from  the  evidence  that  the  plaintiff  was  damaged  by  said  de- 

3G  Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Rodri-  ss  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 

quez  (Civ.  App.)  185   S.  W.  311.  Word  (Civ.  App.)  124  S.  W.  478. 

:!T  (Jvilf,  C.&  S.  F.  Ry   Co.  v.  SliultS, 
129  S.  W.  845,  61  Tex.  Civ,  App.  93. 
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lay,  in  assessing  such  damages  they  should  take  into  consideration 
all  damages  naturally  and  proximately  resulting  from  such  delay .^* 

§  1451,     Evidence  of  damage — Price  brought  at  sale 

The  court  instructs  the  jury  that,  if  at  the  time  in  question  the 
horses  were  sold  the  jury  believe  from  the  evidence  that  they  were 
in  such  condition  as  that  a  fairly  prudent  and  reasonable  man  would 
not,  under  all  the  circumstances  in  proof,  have  offered  them  for 
sale,  and  that  it  could  not  have  been  reasonably  expected  that  they 
would  realize  what  they  were  reasonably  worth  even  in  their  then 
condition,  the  jury  should  not  take  into  consideration  at  all  the 
prices  which  they  brought  at  said  sale,  but  should  fix  the  damages 
(if  they  find  for  the  plaintiffs)  wholly  irrespective  of  said  prices.*® 

C.    Carrte;rs  of  Passengers 

1.     Existence  of  Relation  of  Carrier  and  Passenger 

§  1452.     Liability  as  dependent  on  whether  plaintiff  a  passenger  or 
a  trespasser 

The  jury  are  instructed  that  the  right  of  the  plaintiff  to  recover  in 
this  case  will  be  submitted  to  you  from  two  aspects,  viz.:      (1) 

Was ,  at  the  time,  a  passenger  on  defendant's  train?  or  (2) 

was  he  a  trespasser?  The  law  imposes  upon  the  defendant  com- 
pany the  duty  of  exercising  the  highest  degree  of  care  towards  him, 
if  he  was  a  passenger  for  pay  on  defendant's  cars  at  the  time ;  but, 
if  he  was  a  trespasser  on  the  defendant's  train,  the  law  imposes  only 
the  duty  of  ordinary  care  for  his  safety  after  discovering  that  he 
was  such  trespasser.    Now,  if,  from  all  the  facts  and  circumstances 

before  you,  you  find  that  at  the  time was  killed  he  was  a 

passenger  on  defendant's  cars,  and  that  his  death  was  caused  or 
occasioned  by  the  carelessness  of  those  in  charge  of  the  train  at  the 
time  (that  is,  if  you  find  that  the  head-end  collision  which  resulted 

in  's  death  was  brought  about  through  the  carelessness  and 

negligence  and  want  of  proper  care  on  the  part  of  those  operating 
the  trains  at  the  time),  then  the  defendant  company  would  be  lia- 
ble in  this  case.     If  you  find  and  believe  that  at  the  time 

was  a  trespasser  on  defendant's  train ;  that  he  at  the  time  was 
riding  on  what  is  commonly  known  as  the  "blind  baggage,"  en- 
deavoring to  travel  without  paying  for  his  passage ;  and  you  fur- 
ther find  and  believe  that  a  person  of  ordinary  prudence  and  cau- 
tion would  not  have  been  in  such  position,  and  would  not  have 

39  Bosley  v.  Baltimore  &  O.  R.  Co.,  4o  Adams  Express  Co.  v.  Hundley, 

46  S.  E.  613,  54  W.  Va.  563,  60  L.  R.       139  S.  W.  1084,  145  Ky.  7. 
A.  871. 
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acted  as did  at  the  time  he  boarded  the  train — then,  if  you 

find  this  to  be  the  case,  the  defendant  company  would  not  be  liable, 
unless  you  further  find  and  believe  that  the  servants  and  agents  of 
the  defendant  company  knew  of  his  position  before  the  accident, 
and  could  have  prevented  the  accident  by  the  exercise  of  ordinary 
care.  In  this  connection  you  are  instructed  that  the  law  devolves 
upon  the  plaintiff  the  duty  and  burden  of  making  out  her  case  as 
alleged,  and  showing  her  right  to  a  recovery  by  a  fair  preponder- 
ance of  the  evidence.  When  she  has  done  this,  then  the  burden  is 
upon  the  defendant  company  to  show  that  the  deceased  at  the 
time  did  not  act  as  a  person  of  ordinary  prudence  and  caution  would 
have  acted,  or  was  in  a  place  or  position  where  an  ordinarily  pru- 
dent and  cautious  person  would  not  have  been,  before  plaintiff  could 
be  denied  a  recovery .^^ 

§  1453.     Inception  of  relation — Relation  between  carrier  and  in- 
tending passenger  arriving  before  train  time 

You  are  mstructed  that  the  plaintiff  had  no  right  on  the  depot 
grounds  or  premises  of  defendant  company  on  this  occasion  except 
to  become  a  passenger  on  defendant's  train,  and  to  accomplish  this 
he  had  the  right  to  go  to  said  station  a  reasonable  length  of  time  be- 
fore the  schedule  time  for  said  train  to  arrive.*- 

The  court  charges  the  jury  that  if  plaintiff  went  to  said  station 
an  unreasonable  length  of  time  before  the  time  for  the  arrival  of 
the  train  on  which  he  was  to  take  pas'sage,  and  was  injured,  and 
that  said  injury  occurred  an  unreasonable  length  of  time  before 
said  arrival  time,  although  plaintiff  may  have  been  injured  on  the 
premises  of  defendant,  still,  in  such  event,  he  could  not  recover  in 
this  suit.*^ 

§  1454.     Place  of  getting  on  board 
§  1454(1).    United    States 

The  jury  are  instructed  that  railroad  companies  engaged  in  the 
transportation  of  passengers  for  hire  are  common  carriers,  and  in 
the  course  of  their  employment,  are  required  to  exercise  as  to  pas- 
sengers the  utmost  human  care  and  foresight.  In  the  protection  of 
their  passengers  they  are  bound  to  exercise  more  than  ordinary 
care;  they  must  exercise  extraordinary  care  and  employ  all  rea- 
sonable skill  and  diligence — remembering  always  that  the  respon- 
sibility of  a  carrier  of  passengers  is  not,  like  that  of  a  carrier  of 
goods,  a  responsibility  at  all  events,  except  for  the  acts  of  God  and 

41  Southerland  v.  Texas  &  P.   Ry.  43  Central    of    Georjria    Ry.    Co.    v. 

Co.  (Tex.  Civ.  App.)  40  S.  W.  19;J.  Campbell,   04   So.   540,   10  Ala.   App. 

4  2  Central    of    Georgia    Ry.    Co.    v,      2b8. 
Campbell,    64    So.   540,    10   Ala.   App. 
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the  public  enemy,  but  a  responsibility  modified  by  this  fact :  that 
passengers  are  reasonable  beings,  exercising  their  own  will,  so  that 
the  carrier,  though  bound  to  take  the  highest  care  of  the  passenger, 
is  not  bound  by  any  act  of  imprudence  on  the  part  of  the  pas- 
senger either  violating  proper  regulations,  or  exposing  himself 
imprudently  to  danger.  Was  the  plaintiff  a  passenger  on  the 
train?  As  common  carriers  of  passengers,  railroad  companies  are 
required  to  carry,  subject  to  reasonable  regulations,  all  who  offer. 
The  purchase  of  a  ticket  is  not  necessary  to  constitute  one  as  a 
passenger.  The  relation  of  passenger  to  the  carrier  ordinarily 
arises  when  a  person  intending  to  take  passage  presents  himself 
at  a  proper  time  (a  reasonable  time  before  the  train  is  scheduled, 
to  start),  in  a  proper  place  (the  usual  place  for  passengers  to  enter), 
and  then  and  there  enters  the  train,  with  no  notice  to  the  contrary. 
That  is  the  law.  Now,  you  apply  the  facts  of  this  case.  Recall 
these  as  testified  before  you,  and  say:  Where  was  the  passenger 
coach  lying  on  the  day  of  the  accident  when  the  plaintiff  entered 
it?  Was  it  at  the  usual  place  for  the  passengers  to  enter  it? 
Was  it  open,  so  as  to  permit  passengers  to  enter  it?  Did  passen- 
gers so  enter  it  with  no  warning  from  any  quarter  to  the  contrary? 
If  you  answer  these  questions  in  the  affirmative — if  the  facts  be 
these — then  a  person  entering  the  passenger  car  under  these  cir- 
cumstances stands  to  the  railroad  company  in  the  relation  of  a 
passenger,  and  is  entitled  to  protection  against  negligence  of  the 
railroad  company  and  of  its  servants."** 

S    1454(2).    South   Carolina 

The  court  instructs  the  jury  that  the  law  requires  common  car- 
riers of  passengers  to  exercise  the  highest  degree  of  care  for  the 
safety  of  their  passengers.  When  a  person  goes  to  a  railway  sta- 
tion a  reasonable  time  before  the  departure  of  a  train,  bona  fide 
intending  to  become  a  passenger,  he  is  in  law  a  passenger,  and  en- 
titled to  the  rights  of  a  passenger,  while  there  intending  to  be-  ' 
come  a  passenger  and  while  he  is  in  the  place  provided  by  the 
company  for  waiting  passengers,  or  on  the  place  provided  by  the 
company  for  passengers  to  approach  and  get  on  its  trains,  or  in 
the  place  where  the  company  expressly  or  impliedly  invites  pas- 
sengers to  get  on,  if  he  is  then  approaching  the  train  to  get  aboard, 
or  if  he  is  actually  getting  aboard  the  train,  in  a  proper  way  and  at 
the  proper  time.  If  he  goes  where  he  has  no  right  to  be,  then  he 
becomes  a  trespasser,  and  the  company  owes  him  no  duty,  except 
not  to  willfully  or  wantonly  injure  him.  The  company  would  be 
liable,  however,  if  it  willfully  or  wantonly  injured  even  a  trespas- 

**  Columbia,   N.   &   L.    R.    Co.    v.    Means    (C.   C.   A.    S.    C.)    13G   F.   83,   6S 
C.  C.  A.  651. 
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ser.  If  a  person  goes  where  he  is  not  invited  to  get  aboard  the 
train,  but  where  passengers  do  get  on  and  off  with  the  knowledge, 
acquiescence,  and  permission  of  the  company,  then  he  would  be 
a  licensee,  and  would  not  be  entitled  to  the  degree  of  care  required 
by  the  company  for  the  safety  of  passengers,  which,  as  T  have  said, 
is  the  highest  degree  of  care  but  he  would  be  entitled,  under  those 
circumstances  to  the  exercise  of  ordinary  care  for  his  safety  ;  that 
is,  such  care  as  an  ordinary  prudent  person  would  exercise  under 
the  circumstances  of  the  situation.  Now,  it  is  for  you  to  say 
whether  at  the  time  of  his  alleged  injury  the  plaintiff  was  a  pas- 
senger, entitled  to  the  highest  degree  of  care,  or  a  licensee,  and  en- 
titled to  the  exercise  of  ordinary  care,  or  a  trespasser,  to  whom 
the  defendant  owed  no  duty,  except  not  to  willfully  or  wantonly 
injure  him.  ^^ 

§  1455.     Necessity  of  knowledge  by  carrier  of  attempt  to  become 
passenger 
You  are  instructed  that  the  defendant  owed  no  duty  to  the  plain- 
tiff until  the  motorman  knew  plaintiff  was  offering  himself  as  a 
passenger  upon  defendant's  car.  *" 

§   1456.     Necessity  of  entering  train 

The  court  instructs  the  jury  that  to  become  a  passenger,  and  en- 
titled to  protection  as  such,  it  is  not  necessary  that  a  person  shall 
have  entered  a  train  or  paid  his  fare ;  but  he  is  a  passenger  as  soon 
as  he  comes  within  the  control  of  the  carrier  at  the  station,  through 
any  of  the  usual  approaches,  with  the  intent  to  become  a  passenger. 
And  the  court  therefore  further  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  the  plaintiff,  on  went  to  the 

defendant's   depot   at   the   town   of   ,   by    one   of   the    usual 

routes  thereto,  for  the  purpose  and  with  the  intention  of  taking  the 
next  train,  and  stepped  upon  the  platform  of  said  depot  with  the 
intention  and  purpose  of  becoming  such  passenger,  the  plaintiff 
then  became,  in  contemplation  of  law,  a  passenger  of  the  defend- 
ant, provided  she  came  to  said  depot  and  platform  within  a  reason- 
able time  before  the  time  for  the  departure  of  said  train,  whether  or 
not  she  had  purchased  a  ticket  from  the  defendant  or  its  agent.  *' 

i'>  Du  Bose  V.  Atlantic  Coast  Line  47  Barker  v.  Oliio  River  R.  Co.,  41 

R.  Co.,  62   S.   E.  255,  81   S.  C.  271.  S.   E.  148,  51  W.  Va.  42.3,  90  Am.  St. 

^'•'  Kentnelvv    Traction   &    Terminal      Rep.  808. 
Co.  V.  Waits,  ISO  S.  W.  356,  167  Ky. 
236. 
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§  1457.     Effect  of  response,  or  apparent  response,  by  carrier  to 

signal  to  stop 
§   1457(1).    Michigan 

In  this  case,  I  charge  you  that  if  you  believe  from  the  evidence 

that  on  the ,  the  plaintifif  in  good  faith  came  to  the  depot  of 

the  defendant  and  upon  the  platform  of  the  defendant  for  the  pur- 
pose of  taking  said  car  for  passage  to  the  city  of  ,  that  at 

that  time  and  place  he   signaled  the   defendant's   trainman   when 

about feet  or  more  away,  and  that  said  trainman  answered 

said  plaintiff's  signal  for  the  purpose  of  accepting  him  as  a  pas- 
senger, then  I  charge  you  that  plaintiff  then  and  there  became  a 
passenger,  and  it  was  the  duty  of  the  defendant  in  all  ways  to  exer- 
cise a  very  high  degree  of  care  for  his  safety  or  protection  in  the 
operation  of  the  car  and  the  maintenance  of  its  road,  and  in  de- 
ciding whether  or  not  the  defendant  performed  that  duty  you  have 
a  right  to  consider  the  lighting  of  the  platform,  the  rate  of  speed 
the  car  was  running  at  the  time  of  the  accident,  and  all  the  sur- 
roundings at  the  place  of  the  accident,  and  if  you  find  that  the  de- 
fendant violated  its  duty  to  render  that  high  degree  of  care  for  the 
plaintiff  that  an  ordinarily  prudent  person  engaged  in  the  same 
kind  of  business  would  have  done  under  the  same  or  similar  cir- 
cumstances and  conditions,  then  I  charge  you  that  the  defendant 
is  guilty  of  negligence,  and  the  plaintiff  is  entitled  to  recover.^* 

§   1457(2).    Virginia 

The  court  instructs  the  Jury  that,  if  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  hailed  the  street  car  mentioned  in  the  evi- 
dence for  the  purpose  of  embarking  thereon  as  a  passenger,  and 
that  the  said  car  was  in  consequence  thereof  arrested,  as  if  it  was 
going  to  stop,  or  stopped  by  a  servant  or  servants  of  the  defend- 
ant company,  and  that  the  plaintiff  endeavored  to  get  upon  said 
car,  then  the  plaintiff,  in  so  endeavoring  to  get  upon  said  car,  was 
a  passenger,  under  the  care  of  the  defendant  corhpany;  and  if  the 
jury  further  believe  from  the  evidence  that  the  plaintiff  was  injured 
by  the  negligent  starting  of  the  car,  while  he  was  in  the  act  of 
getting  thereon,  in  the  exercise  of  such  care  as  might  reasonably 
be  expected  from  a  man  of  his  age,  under  the  circumstances,  then 
they  should  find  for  the  plaintiff.  But  if  the  jury  believe  from  the 
evidence  that  the  car  slowed  up  in  consequence  of  nearing  a  curve 
and  down  grade,  and  not  in  response  to  any  signal  from  the  plain- 
tiff', then  the  plaintiff  was  not  a  passenger.*^ 

48  Rice  V.  Michigan  Ry.  Co.,  175  N.  4  9  Reynolds  v.  Richmond  &  M.  Ry, 

W.  454,  208  Mich.  123.  Co.,  23  S.  E.  770,  92  Ya.  400. 
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§  1458.     Necessity  of  intention  to  pay  fare 
§   1458(1).    Missouri 

^'ou  arc  instructcfl  that,  if  you  find  from  the  evidence  that  plain- 
tiff's husband  boarded  the  car  with  the  intention  of  not  payinj^  his 
fare,  or  that  when  the  conductor  requested  the  payment  of  his 
fare  he  refused  to  pay  same,  then  he  was  not  a  passenger  in  con- 
tem})lation  of  law.  ^ 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that got  on  the  car  merely  for  the  purpose  of  riding  a 

short  distance,  and  then  jumping  oft"  or  getting  off  again,  without 
any  intention  of  paying  his  fare,  and  did  not  pay  it,  and  did  not 
oft'er  to  pay  it,  then  he  was  not  a  passenger  on  the  car,  even  though 
the  driver  knew  he  was  on  the  car,  unless  the  jury  believe  the 
driver  consented  to  his  being  and  remaining  upon  the  can^^ 

§   1458(2).    Nebraska 

You  are  instructed  by  the  court,  if  you  find,  from  the  evidence, 

that on  the day  of ,  was  on  the  front  platform 

of  one  of  the  passenger  cars  of  a  train  operated  by  the  defendant 
company,  with  the  intention  of  riding  upon  said  train  without  pay- 
ing any  fare,  then  and  in  that  case  he  was  not  a  passenger  upon 
defendant's  train,  and  the  defendant  railroad  company  as  a  common 
carrier  owed  him  no  duty.  ^^ 

§  1459.     Necessity  of  paying  fare 

See,  also,  ante,  §§  1454(1),  1456. 
§   1459(1).    Illinois 

The  court  instructs  the  jury  that  to  establish  the  relation  of  car- 
rier and  passenger  the  payment  of  fare  is  not  always  necessary  ; 
that,  if  the  carrier  permits  the  passenger  to  get  upon  the  car  with- 
out requiring  payment  in  advance,  the  obligation  of  the  passenger 
to  pay  will  stand  for  the  actual  payment,  for  the  purpose  of  giving 
eft"ect  to  the  contract  to  carry,  with  all  its  obligations  and  duties. 
Taking  his  place  upon  the  car  with  the  intention  of  being  carried 
creates  an  implied  agreement  upon  the  part  of  the  passenger  to 
pay  when  called  upon  to  do  so  by  the  carrier. ^^ 

§   1459(2).     Minnesota 

Now,  gentlemen,  it  is  proper  for  you  to  consider  all  the  testimony 
bearing  upon  the  question  as  to  whether  this  plaintiff'  pn.\d  his 
fare  or  not.    Of  course,  it  matters  not  whether  he  paid  his  fare  with 

50  Garrett  v.  St.  Louis  Transit  Co.,  52  Pledger  v.   Chicago,  B.  &  Q.  R. 
nS  S.  W.  6S,  219  Mo.  65,  16  Ann.  Cas.  Co.,  95  N.  W.  1057,  69  Neb.  456. 
67S.                                                                         5  3  Petersen  v.  Elgin,  A.  &  S.  Trac- 

51  Muehlhausen  v.  St.  Louis  R.  Co.,  tiou  Co.,  87  N.  E.  315,  238  111.  403. 
2  S.  W.  315,  91  Mo.  332. 


§  1459(3)  INSTKUCTIONS  TO  JURIES  1718 

a  nickel,  or  with  pennies,  or  in  any  other  way.  If  in  fact  he  did  pay 
his  fare,  llien  he  became  a  passenger  u])()n  the  car.  But,  of  course, 
it  is  proper  for  you  to  carefully  remember  the  proof  he  offers  in  re- 
gard to  the  payment  of  the  fare,  and  what  other  witnesses  have 
testified  in  regard  to  the  payment  of  the  fare ;  for,  even  while  he 
may  be  mistaken  in  regard  to  the  manner  in  which  he  paid  his 
fare,  still  if  in  fact  he  did  pay  his  fare  he  thereby  became  a  pas- 
senger. But  if  he  was  mistaken — has  given  incorrect  testimony 
in  your  presence — in  regard  to  the  manner  of  paying  his  fare,  that 
is  proper  for  you  to  consider  upon  the  credibility  which  is  to  be 
given  to  his  testimony  and  the  testimony  of  the  other  witnesses  in 
this  regard.  ^* 

§   1459(3).    Missouri 

You  are   instructed  that,   although   the  jury  may   find   that  the 

deceased, ,  had  not  paid  any  fare  at  the  time  of  the  injury, 

yet  if  the  jury  further  find,  from  the  evidence,  that  the  deceased 
was  on  defendant's  car  with  the  knowledge  and  permission  of  de- 
fendant's employe  in  charge  of  said  car,  then  the  deceased  was 
a  passenger,  and  entitled  to  the  same  care  and  protection  as  if  he 
had  paid  his  fare.'" 

The  jury  are  instructed  that,  even  though  the  jury  may  believe 
from  the  evidence  that  plaintiff  did  not  pay,  and  did  not  expect  to 
pay,  any  fare  for  riding  on  defendants'  hack  on  the  day  the  break- 
down occurred,  they  are  instructed  that  said  fact  does  not  affect 
the  issues  in  this  case,  and  is  no  defense  on  the  part  of  defendants, 
but  the  jury  are  instructed,  that  if  they  believe  from  the  evidence 
that  plaintiff  was  the  conductor  on  the  express  train,  that  defend- 
ants run  hacks  and  busses  in  connection  with  the  coming  in  and 
departing  of  said  trains,  that  defendants  sold  tickets  on  the  train, 
and  that  plaintiff  was  in  the  habit  of  telegraphing,  before  arriving 

at  - — ,  notifying  defendants  of  the  number  of  persons  on  his 

train,  and  of  the  number  of  conveyances  they  could  expect  to  find 
employment  to  carry ;  that  in  consideration  of  said  services  so 
rendered  by  plaintiff,  the  defendants  allowed  him  to  ride  in  their 
conveyances  without  paying  fare  therefor,  then  plaintiff  was  not  a 
free  or  gratuitous  passenger.  ^^ 

§   1459(4).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  on 

the  day  of  ,  plaintiff  made  an  arrangement  with  the 

defendant,  or   its  agents  or  employes  who   were  empowered   and 

f'4  Reem  v.   St.  I'aul   City  Ry.  Co.,  "«  Lemon  v.  Chanslor,  G8  Mo.  340, 

84  N.  W.  052,  82  Minn.  98."       '  oO  Am.  Rep.  799. 

5  5  Muelilhausen  v.  St.  Louis  R.  Co., 
2  S.  W.  315,  91  Mo.  332. 
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■  authorized  to  make  such  arrangements,  if  any,  and  acting-  within 
the  scope  of  their  authority,  whereby  he  was  to  be  transported  as 

a  passenger  from  the  city  of  ,  ,  to  the  city  of  , 

and  if  you  further  believe  that  by  reason  of  said  arrangement,  if 
any,  ])laintiff  boarded  defendant's  cars  for  the  purpose  of  being  so 
transported,  and  if  you  further  believe  from  the  evidence  that, 
while  en  route  on  said  cars  and  after  said  cars  had  reached  the  sta- 
tion of  ,  there  was  a  collision  between  the  train  on  which 

plaintiff  was  riding  and  another  train  belonging  to  the  defendant 
on  the  defendant's  line  of  railroad,  and  that  said  collision  was 
caused  by  reason  of  the  failure  on  the  part  of  the  defendant  to  ex- 
ercise that  high  degree  of  foresight  as  to  possible  dangers,  and 
such  a  high  degree  of  prudence  in  guarding  against  them,  as 
would  be  used  by  very  cautious,  prudent,  and  competent  persons 
under  similar  circumstances,  as  defined  in  the  first  section  of  this 
charge,  and  by  reason  of  said  failure,  if  any,  plaintiff  was  injured 
as  alleged  by  him ;   or  if  you  believe  from  the  evidence  that  on  said 

day  of  ,  the  plaintiff,  believing  that  he  had  a  right 

to  do  so,  boarded  one  of  defendant's  trains  to  be  transported  on 

one  of  defendant's  cars  from  the  city  of to  the  city  of , 

on  defendant's  line  of  railway,  and  if  you  further  find  from  the 
evidence  that  he  did  this  with  the  knowledge,  acquiescence,  or  per- 
mission of  defendant,  or  those  in  its  employment  who  had  au- 
thority to  permit  or  prohibit  such  traveling  by  the  plaintiff,  and 

if  you  further  find  that  on  or  about  the  said day  of , 

plaintiff  while  en  route  on  said  train  to  the  city  of  after  it 

had  reached  the  station  of  ,  there  was  a  collision  between 

the  train  on  which  the  plaintiff  was  riding  and  another  train  be- 
longing to  defendant  on  defendant's  line,  of  railroad,  and  the  said 
collision  was  caused  by  the  negligence,  if-  any,  of  defendant,  as 
defined  in  the  second  section  of  the  charge,  and  by  reason  of  said 
negligence,  if  any,  plaintiff'  was  injured  as  alleged  by  him — then,  in 
either  event,  you  will  find  for  the  plaintiff,  unless  you  find  for  the 
defendant  under  subsequent  portions  of  this  charge.  ^^ 

8   1459(5).    West    Virginia 

The  court  instructs  the  jury  that  the  relation  of  carrier  and 
passenger  commences  when  a  person  with  good  faith  and  inten- 
tion of  taking  passage,  with  the  express  or  implied  consent  of  the 
carrier,  places  himself  in  a  situation  to  avail  himself  of  the  facilities 
of  transportation,  which  the  carrier  offers,  that  this  relation  does 
not  arise  merely  when  the  passenger  enters  the  train  with  a  ticket 

5"  St.  Louis  Southwestern  Ry.  Co.  of  Texas  v.  Fowler  (Civ.  App.)  03  S. 
W.  484. 
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already  purchased,  but  when  he  enters  upon  the  premises  of  the 
carrier  with  intention  to  take  a  train  in  due  course,  and  that,  if  the 

jury  believe  that  the  plaintiff  on  the  morning  of ,  went  to 

the  station  of  the  defendant  railroad  company  at  ,  as  al- 
leged in  the  declaration,  with  the  intention  to  take  the  train  of 
the  defendant  company  and  got  aboard,  or  attempted  to  get  aboard, 
the  train  of  the  defendant  company  at  said  station  when  it  stopped 
for  the  purpose  of  letting  off  and  taking  on  passengers,  with  intent 
to  pay  fare,  and  do  whatever  else  was  required  to  entitle  him  to 
transportation,  he  then  and  there  became  a  passenger  by  implied 
acceptance.  ^* 

§  1460.     Effect  of  entering  car  with  ticket 

The  court  instructs  the  jury  that,  one  who  enters  a  railroad  pas- 
senger coach  with  a  ticket  bought  from  an  agent  of  the  railroad 
giving  him  passage  or  transportation  from  the  starting  point  to  the 
point  named  in  the  ticket  is  a  passenger  upon  said  railroad,  and  is 
entitled  to  the  rights  of  a  passenger,  and  the  railroad  must  use  ex- 
traordinary care  and  diligence  towards  such  passenger.^^ 

§  1461.     Effect  of  surrender  of  ticket 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 

on  ,  the  plaintiff  purchased  of  the  defendant,  at  its  station 

at  ,  a  railroad  ticket  from  ,  in  the  state  of  ,  to 

,  in  the  state  of  ,  and  entered  upon  defendant's  train 

for  the  purpose  of  traveling  to  said  station  of ,  and  surren- 
dered her  ticket  to  an  agent  of  defendant  on  the  train,  then  the 
plaintiff  became  a  passenger,  and  was  entitled  to  be  transported  to 
her  destination,  and  to  be  informed  by  defendant  when  she  reached 
her  destination,  and  the  defendant  would  have  no  right  to  cause 
her  to  leave  its  said  train  until  she  reached  the  point  designated  on 
the  ticket.®" 

§  1462.     Status  of  ejected  passenger  attempting  to  re-enter  car 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  that 
plaintiff  was  guilty  of  improper  conduct  on  said  car,  and  that  he 
was  ejected  from  said  car,  then  as  a  matter  of  law  the  plaintiff'  had  no 
right  to  again  board  said  car,  and  in  attempting  to  do  so,  if  he  did 
so  attempt,  he  would  not  be  a  passenger  on  said  car,  but  would  be 
a  trespasser.**^ 

58  Howes  V.  Baltimore  &  O.  R.  Co.,  eo  Slatter  v.  Oregon  Short  Liue  R. 
87  S.  E.  456,  77  W.  Va.  362.  Co.,  118  P.  831,  39  Utah,  596. 

59  Louisville  &  N.  R.  Co.  v.  Forrest,  «i  Colbeck  v.  Sampsell,  140  111.  App. 
65  S.  E.  808,  6  Ga.  App.  766.  560. 
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§  1463.     When  relation   ceases — Reasonable  time  for  getting  off 

at  destination 
§   1463(1).    Maryland 

The  court  instructs  the  jury  that,  if  the  jury  find  that  the  plain- 
tiff was  a  passenger  on  defendant's  road,  from  to  ■ — , 

and  that,  when  the  train  on  which  he  was  riding  reached  its  desti- 
nation at  the terminus,  all  the  passengers  except  the  plain- 
tiff left  the  car,  and  that  the  plaintiff  had  reasonable  time  to  get 
oft",  and  that  he  failed  to  do  so,  then  he  ceased  to  be  a  passenger, 
and  the  obligation  of  the  defendant  towards  the  plaintiff  as  a 
passenger  no  longer  existed.*'^ 

§   1463(2).    Texas 

You  are  instructed  that  railway  companies,  in  the  transportation 
of  persons  in  their  cars  from  point  to  point  on  their  lines  for  hire, 
are  common  carriers  of  passengers,  and,  when  a  person  on  a  coach 
of  such  a  railway  company  pays  his  fare  to  a  point  of  destination 
on  the  line  of  such  company,  he  becomes  a  passenger  of  such  car- 
rier, and  remains  such  until  the  journey  for  which  he  has  paid 
has  ended,  and  until  a  reasonable  time,  to  be  determined  from  all 
the  attendant  circumstances,  within  which  he  should  have  left  the 
carrier's  premises  has  elapsed ;  and  this  is  true  without  regard 
to  the  object  of  the  passenger's  journey,  or  his  reason  for  stopping 
at  the  station  which  is  the  end  of  the  journey .^^ 

§  1464.     Streetcars 

See,  also,  ante,  §§  1455,  1457(2). 

§  1464(1).    Indiana 

The  court  instructs  the  jury  that,  to  become  a  passenger  upon 
the  street  car,  it  was  not  necessary  that  the  plaintiff  should  have 
actually  boarded  the  car,  bought  a  ticket,  paid  his  fare,  or  offered 
to  do  so ;  but  it  would  be  sufificient  to  make  him  a  passenger  if  he 
was  at  a  regular  stop  or  station  of  said  car,  and  was  in  the  act  of 
boarding  the  same  with  the  intention  of  taking  passage  thereon, 
and  if  in  so  doing  he  was  injured  because  of  the  carelessness  and 
negligence  of  the  company,  and  without  any  carelessness  or  neg- 
ligence on  his  part  proximately  contributing  thereto,  the  defendant 
would  be  liable.*'* 

The  court  instructs  the  jury,  if  you  find,  however,  that  the  plain- 
tiff got  on  the  step  of  said  car  or  attempted  to  do  so  at  a  place  not 
a  regular  or  proper  stopping  place,  while  the  car  was  in  motion, 

G2  Jfaryland  &  P.  R.  Co.  v.  Tucker,         6  4  Mishler   v.  Chicaj^o,   S.  B.  &  N. 

SO  A.  688,  115  Md.  43.  I.   Ry.   Co.,   122  N.   E.   657,  188   Ind. 

"3  Houston  &  T.  C.  R.  Co.  v.  Batch-  189. 
ler.  83  S.  W.  902,  37  Tex.  Civ.  App. 
116. 
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and  without  the  knowledge  or  consent  of  the  defendant,  or  of  the 
employes  in  charge  of  said  car,  he  could  not  thus  become  a  passen- 
ger of  the  defendant  company,  and  if  while  on  said  step  or  in  at- 
tempting to  board  said  car  he  was  jolted  or  jarred  therefrom  by 
the  action  of  said  car  and  thereby  injured,  the  defendant  could  not 
be  liable  therefor  in  this  action.^'* 

§    1464(2).     Minnesota 

The  jury  are  instructed  that,  if  they  find  from  the  evidence  that 
plaintiiT  was  not  on  the  step  of  the  car  when  it  started,  but  that 
she  attempted  to  board  it  after  it  was  in  motion,  she  cannot  re- 
cover; but  if  they  find  that,  while  the  car  was  still  waiting  for  and 
receiving  passengers,  she  then  presented  herself  as  an  intending 
passenger,  and  gained  a  position  on  the  lower  step  before  the  car 
was  set  in  motion,  and  the  conductor,  in  the  exercise  of  ordinary  care 
in  the  discharge  of  his  duty,  ought  to  have  seen  her  in  that  posi- 
tion, they  will  find  that  she  was  a  passenger  on  the  car  at  the  time 
of  the  accident.^ 

§  1465.     Same — Persons  riding  on  platform 
§   1465(1).    Alabama 

The  jury  are  instructed  that,  if  you  are  reasonably  satisfied  from' 
the  evidence  that  the  plaintiff,  when  he  got  on  this  car,  did  so  with 
the  bona  fide  intention  of  becoming  a  passenger  and  paying  his 
fare  when  demanded  by  the  conductor,  and  had  the  money  to  pay 
his  fare,  then  he  was  a  passenger,  in  contemplation  of  law.  If  you 
are  reasonably  satisfied  from  the  evidence  that,  at  and  before  the 
time  the  plaintiff  claims  to  have  been  injured,  it  was  the  estab- 
lished general  usage  and  practice  of  the  defendant,  in  the  operation 
of  its  cars,  to  carry  large  numbers  of  passengers  on  its  cars  in 
excess  of  their  seating  capacity,  and  that  defendant  permitted  per- 
sons to  ride  on  the  platform  and  steps  of  its  cars,  without  objection, 
and  demanded  and  collected  fares  from  them,  and  that  such  was 
the  usage  and  practice  with  reference  to  this  particular  car,  then  the 
fact,  if  it  be  a  fact,  that  plaintiff,  at  the  time  he  claims  to  have 
been  injured,  was  riding  on  the  steps  of  the  car,  would  not  alone 
prevent  his  being  a  passenger,  if  he  was  there  with  the  bona  fide 
intention  of  becoming  a  passenger,  and  intending  to  pay  his  fare 
when  it  was  demanded  of  him,  and  had  the  money  to  pay  it.*''^ 

§   1465(2).    Missouri 

The  jury  are  instructed  that  the  simple  fact  that  was  on 

board  defendant's  car  will  not  authorize  the  jury  to  infer  or  con- 
es Mishler  v.  Chicago,  S.  B.  &  N.  I.  "^  Mobile  Light  &  R.  Co.  v.  Hughes,- 
Ry.  Co.,  122  N.  E.  657,  188  Ind.  ISO.       07  So.  278,  190  Ala.  216. 

6  6  Gaffney  v.  >St.  Paul  City  Ry.  Co., 
84  N.  W.  304,  81  Minn.  459. 
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elude  that  he  was  a  passenger  for  hire.  But  i-f  they  are  satisfied 
from  the  evidence,  that  persons,  without  the  previous  consent  of 
agents  or  servants  of  the  defendant,  were  in  the  habit  of  getting  on 
its  cars  and  riding  thereon,  both  outside  and  inside  upon  the  plat- 
form and  steps,  and  that,  too.  without  reference  to  the  number  of 
persons  so  getting  on  and  riding,  and  that  defendant  hal)itually 
collected  the  fare  for  carriage  of  such  persons,  and,  further,  that 
■  got  upon  the  defendant's  car  for  the  purpose  of  being  car- 
ried as  a  passenger,  then,  in  the  absence  of  any  prohibition  against 
his  becoming  a  passenger,  the  jury  is  justified  in  inferring  there  was 
a  contract  between  the  defendant  and  him,  that  the  defendant 
w^ould  carry  him  as  a  passenger  for  the  ordinary  fare ;  and  it  is 
the  right  and  duty  of  the  jury  to  determine,  from  all  the  evidence 
in  the  case,  whether  there  was  any  such  contract  between  the  de- 
fendant and  ;    in  other  words  to  determine  whether  he  was 

a  passenger  for  hire  on  defendant's  car,  or  not."* 

§  1466.     Recalling  invitation  to  enter  street  car 

You  are  instructed  that,  when  a  car  stops  on  the  street  to  receive 
passengers,  it  invites  persons  to  enter  the  car  and  become  passen- 
gers. Until  that  invitation  is  recalled,  any  person  actually  taking 
hold  of  the  car  and  beginning  to  enter  it  is  a  passenger,  and  entitled 
to  the  protection  of  the  principle  that  I  have  stated.  It  is  true  that 
the  invitation  may  be  recalled  before  the  car  starts.  There  may  be 
circumstances  under  which  the  principle  itself  would  require  the 
recalling  of  the  invitation.  There  may  be  such  a  pressure  to  en- 
ter the  car  that  a  load  which  it  would  be  unsafe  to  move  is  accumu- 
lating, and  it  would  be  the  duty  of  those  in  charge  of  the  car  to 
see  that  no  more  passengers  should  be  received.  The  conductor 
does  recall  the  invitation  when  he  gives  the  signal  for  the  car  to 
move  on,  and  he  should  not  do  that  until  he  has  reason  to  believe 
that  all  who  have  applied  have  reached  the  car  in  such  a  way  that 
it  is  safe  for  the  car  to  move.  Nothing  else  appearing,  no  reason 
being  shown  why  the  conductor  cannot  know  whether  any  person 
is  attempting  to  board  the  car,  it  can  be  said  that  it  is  his  duty  to 
know\*'''* 

§  1467,     Method  of  securing  passage  on  freight  train 
§   1467(1).    Oklahoma 

You  are  instructed  that  if  after  a  fair  and  impartial  consideration 
of  all  of  the  testimony  in  this  case  you  believe  that  the  plaintiff  has 
established,  by  a  preponderance  of  the  testimony,  that  he  secured 

6s  Huelsenkamp    v.     Citizens'     Ry.  The  court  says  tliat  this  instruction 

Co.,  37  Mo.  537.  90  Am.  Dec.  390.  was  sufficiently  favorable  to  the  tle- 

«!>  Davev  V.  Greenfield  &  T.  F.  St.  fendaut  carrier. 
Ey.  Co.,  58  N.  E.  172,  177  Mass.  106. 
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his  passage  upon  the  freight  train,  paying  the  brakeman  therefor 
by  and  with  the  consent  of  the  conductor,  and  that  this  transaction 
was  in  the  utmost  good  faith  upon  his  part,  the  plaintiff  in  that 
event  would  not  be  a  trespasser  within  the  meaning  of  the  law.'* 
You  are  instructed,  upon  the  other  hand,  that  if,  after  a  fair  and 
impartial  consideration  of  all  of  the  testimony  in  this  case  you  find 
that  the  plaintiff  was  seeking  to  ride  on  the  defendant's  freight 
train,  or  was  riding  on  said  freight  train  without  paying  therefor,  or 
that  he  paid  the  brakeman  for  riding  on  said  freight  train  knowing 
that  the  said  freight  train  did  not  carry  passengers,  or  that  he  knew 
or  had  reason  to  believe  the  method  which  he  was  employing  to 
ride  said  train  was  not  the  usual,  ordinary,  and  proper  method  of 
securing  passage,  or  was  not  permitted  by  the  defendant,  then  and 
in  that  event  you  are  instructed  he  would  be  a  trespasser  under  the 
law.'i 

§   1467(2).    Wisconsin 

The  jury  are  instructed  that,  if  you  should  find  from  the  evidence 
that  the  night  freight  train  in  question  was  usually  made  up  and 
started  from  the  place  where  it  stood  when  the  party  having  charge 
of  the  plaintiff  attempted  to  go  on  board,  and  that  the  defendant,  its 
agents  or  servants,  had  previous  to  or  about  that  time  carried  such 

passengers  in  this  night  train  to  and  from  as  went  aboard 

of  their  own  accord  or  upon  application  to  some  person  having 
charge  of  the  train,  collecting  from  such  persons  the  usual  fare  of 
passengers,  and  further  find  that  the  caboose,  on  the  night  in 
question,  and  at  the  time  the  party  having  charge  of  plaintiff  went 
aboard,  was  open  for  passengers,  and  that  the  person  so  in  charge 
of  plaintiff  believed,  when  he  put  the  plaintiff  on  the  said  train, 
that  the  same  was  one  of  the  freight  trains  of  defendant  which 
was  authorized  to  carry  passengers,  and  that  he  was  not  informed 
to  the  contrary  before  plaintiff  was  injured,  then  plaintiff  was  a 
passenger  of  defendant,  and  entitled  to  the  rights  and  remedies  of 
a  passenger.'^ 

§  1468.     Persons  accompanying  stock 

Care  required  to  prevent  injury  in  transit  to  persons  accompanying  stock,  see 
post,  §  1624. 

You  are  instructed  that  it  is  the  duty  of  the  defendant  to  op- 
erate its  trains  in  such  manner  as  to  avoid  injury  to  persons  right- 
fully using  the  same,  and  if  you  find  from  the  evidence  that  de- 
fendant, in  making  the  coupling  between  its  engine  and  the  car 

Tociiicaffo,  R.  T.  &  P.   Ry.  Co.  v.  72  Lucas  v.  Milwaukee,  etc.,  R.  Co., 

Sliadid,  159  P.  913,  60  Okl.  188.  14  Am.  Rep.  735,  33  Wis.  41. 

71  Chicago,  R.   I.  &   P.   Ry.   Co.  V. 
Shadid,  159  P.  913,  60  Okl.  188. 
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in  which  this  plaintiff  was  caring-  for  his  stock  on  the  occasion  in 
question  did  so  in  a  needlessly  violent  and  careless  manner,  and  this 
plaintiff  was  injured  thereby,  then  you  will  find  for  plaintiff  and 
assess  his  damages  at  such  sum  as  you  may  think  him  entitled,  not 
to  exceed  .'^ 

§   1469.     Duty  towards  mail  clerk 
§   1469(1).    United  States 

You  are  instructed  that  the  defendant  owed  the  same  degree  of 
care  to  the  plaintiff',  as  a  mail  clerk  riding  in  the  mail  car  in  charge 
of  the  United  States  mail,  as  it  did  to  passengers  for  hire  upon  said 
train,  and  that  care  is  prescribed  by  law  to  be  the  highest  degree  of 
care,  skill,  and  foresight  consistent  with  the  carrying  on  of  its 
business.''* 

§  1469(2).    Texas 

You  are  instructed  that,  if  you  find  and  believe  from  the  evi- 
dence that  on  — • ,  or  at  any  time  within  one  year  next  before 

,  a   train  of  cars   operated   by   the   defendant   company,   its 

agents,  servants,  or  employes,  was  wrecked  in ,  near , 


and  that  at  the  time  of  such  wreck  the  plaintiff  was  traveling  upon 
said  train  of  cars  as  postal  or  mail  clerk,  in  the  employment  of  the 
United  States  government,  and  in  charge  of  the  mail  matter  on  such 
train,  then  he  would  be  entitled  to  recover  of  defendant  company 
for  such  injuries  as  he  may  have  received,  provided  they  are  such 
as  are  set  forth  in  his  petition,  as  resulted  from  the  negligence  (if 
there  was  negligence)  of  said  company's  servants,  agents,  or  em- 
ployes, not  to  exceed  the  amount  of  either  kind  of  injury  alleged  in 
the  different  allegations  in  the  plaintiff's  petition.''^ 

§  1470.     Liability  to  express  messenger 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  defendants  were  engaged  in  the  transportation  of  pas- 
sengers from  to  ,  and  from to  ,  before 

and  during  the  month  of  ;   that  during  the  same  periods  of 

time  employed  the  plaintiff  to  carry  their  express  matter 

between  said  places,  and  paid  the  defendants  to  transport  said  ex- 
press matter  for  a  certain  sum  of  money  per  month;  and  said  plain- 
tiff and  said  defendant  entered  upon  said  arrangement,  and  were 
engaged  in  the  same  during  said  period  of  time,  and  that  it  was 
understood  and  agreed  between  said  defendants  and  said  express 
company  that  the  plaintiff,  as  their  messenger,   should  be  trans- 

73  St.    Louis    &    S.    F.    R.    Co.    v.  ts  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wil- 

Kerns,  136  P.  369,  41  Okl.  167.  son,  15  S.  W.  280,  79  Tex.  371,  11  L. 

7  4  Cavin  v.   Southern   Pac.  Co.    (C.      R.  A.  486,  23  Am.  St.  Rep.  345. 
C.    A.   Cal.)   130  F.  592,  69  C.  C.  A. 
366. 
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ported  with  their  said  express  matter  from  to  ,  and 

from to ,  during  said  period  of  time ;  that  the  defend- 
ants  made   such    transportation   by   cars   propelled  by   steam   and 

a  steamer;    that  said  cars  started  from  the  town  of  ;    that 

while  thus  engaged  the  plaintiff,  during  said  period  of  time,  came 

to  said  cars,  at  the  depot  thereof,  for  the  purpose  of  going  to ; 

that  he  was  standing  on  the  platform  of  said  defendants,  near  said 
cars,  for  the  purpose  of  stepping  into  a  car  of  defendants  (and  that 
said  platform  was  usually  used  by  passengers  departing  or  arriv- 
ing by  said  cars),  when  the  boiler  of  the  locomotive  attached  to 
said  cars  exploded,  through  the  negligence  or  carelessness  of  the 
engineer  employed  by  the  defendants,  who  was  then  in  charge  of 
said  locomotive,  and  the  plaintifif  was  injured  thereby  (the  plaintiff 
not  being  guilty  of  any  negligence  which  contributed  to  his  injury), 
then  the  plaintiff  is  entitled  to  recover  damages  for  such  injury. "• 

2.     Performance  of  Contract  or  Duty  to  Transport 

§  1471.     Duty  to  receive  passengers 

You  are  instructed  that,  if  the  jury  believe  that  the  plaintiff  got 
upon  the  defendant's  car  for  the  purpose  of  riding  as  a  passenger, 
and  duly  tendered,  or  was  about  to  tender,  his  fare  to  the  con- 
ductor, but  that  the  conductor,  without  reason  or  excuse,  refused 
to  receive  said  fare,  called  him  a  "damn  Jew,"  and  forcibly  and  wan- 
tonly ejected  him  from  said  car,  giving  said  plaintiff  a  kick  as  he 
ejected  him,  then  the  verdict  should  be  for  the  plaintiff.'''' 

§   1472.     Liability  for  refusal  to  issue  transfer 

You  are  instructed  that,  if  you  are  reasonably  satisfied  from  all 
the  evidence  in  this  case  that  plaintiff  was  a  passenger  of  defend- 
ant on,  to  wit,  the day  of ,  and,  while  such  passenger, 

defendant's  agents  or  servants,  while  acting  within  the  scope  of 
their  authority,  wrongfully  failed  to  give  plaintiff  at  her  request  a 
transfer  to  said car  line,  and  that  it  was  the  duty  or  custom- 
ary for  defendant  to  issue  said  transfers  if  so  requested  by  pas- 
sengers, then  plaintiff  would  be  entitled  to  recover  a  judgment 
against  the  defendant  for  any  damages  which  the  evidence  may 
sho^y  that  she  suffered.'*'* 

§  1473.     Liability  for  breach  of  contract  to  carry  at  certain  price 

You  are  instructed  that,  if  the  ticket  agent  at ,  acting  with- 
in the  scope  of  his  authority,  made  a  contract  with to  carry 

7  6  Yeomans  v.  Contra  Costa  Steam  &  Electric  Co.  of  Baltimore  City,  70 
Nav.  Co.,  44  Cal.  71.  A.  108.  108  Md.  306. 

7T  Roseukovitz  v.  Uuited  Railways  '«  Birmingham  Ry.,  Light  &  Power 

Co.  V.  Cohill,  72  So.  12G,  196  Ala.  278. 
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him  for  $ ,  the  railway  company  was  bound  to  carry  him  for 

$ ,  and  if  the  passenger  relied  upon  that  promise  and  boarded 

the  train  for  that  purpose,  and  if  the  other  agents  of  the  defendant 
refused  to  carry  him  at  that  contract,  whether  they  did  so  in  good 
faith  or  not,  and  caused  the  plaintiff  to  cjuit  the  train  before  he 

reached  ,  then  the  railroad  company  is  liable  in  damages  to 

the  plaintiff.     And,  if  the  conductor  did  so  consciously  refuse  to 

carry  for  the   price  the   ticket  agent  had   agreed   to  carry 

him  for,  then  the  act  of  those  servants  may  be  regarded  by  the  jury 
as  willful,  and  you  may  find  such  damages  as  you  think  right  to 

compensate   and  punish    the   railway   company.      In   other 

words,  gentlemen,  and  in  brief,  if  a  principal,  to  wit,  a  railway 
company,  has  many  agents,  and  it  acts  through  one  agent  and 
makes  a  contract,  another  agent  cannot  consciously  set  that  con- 
tract aside,  and  save  the  responsibility  of  the  principal. ''^ 

§   1474.     Liability  for  negligence  in  making  representations  as  to 
best  route 
You  are  instructed  that,  if  you  believe  from  the  evidence  that 

on   or  about  ,   the  plaintiff  wanted  to  go   with  his   family, 

a   wife   and   two   children,   from  ,   a   station   on   defendants 

road  in county, ,  to ,  in  county, , 

and  that  he  did  not  know  the  route  to ,  and  that  his  wife  was 

pregnant,  and  thereby  in  a  delicate  condition,  and  that  he  inform- 
ed the  defendant's  local  agent  at of  his  desire  to  go  to , 

and  of  his  ignorance  of  the  route  to  said  place,  and  of  the  con- 
dition of  his  wife,  and  that  he  wished  to  go  the  best  and  most  prac- 
tical route  to  said  place,  and  the  one  that  would  take  him  there  the 
quickest,  and  with  the  least  inconvenience  to  himself  and  family, 
and  with  the  fewest  lay-overs  and  the  least  exposure  because  of 

the  condition  of  his  wife,  and  that  there  were  two  ways  to , 

one  by  way  of  B.,  the  other  by  way  of  T.,  and  that  the  way  by 
B.  was  the  best  and  most  practical  route,  with  fewer  lay-overs, 
fewer  changes  of  cars,  fewer  places  to  get  on  and  oiT  the  cars  at 
night,  better  connections,  more  convenient,  and  less  exposures, 
and  was  the  quickest  route,  and  that  the  plaintiff  applied  to  said 

agent  at for  information   about  the  routes,   and   that   said 

agent  w^ith  full  knowledge  of  all  the  above  facts,  withheld  from 
plaintiff  all  knowledge  about  the  route  by  way  of  B.  and  that 
said  route  was  the  best  and  quickest,  and  informed  said  plaintiff 
that  the  best,  quickest,  and  most  direct  route  was  by  T.,  and  he 
knew  that  this  w^as  not  true,  and  the  plaintiff  believed  him,  and 
relying  on  him  w^as  induced  to  buy  tickets  over  said  route  by  T., 

'9  Taut  V.  Southern  Ry.  Co.,  60  S,  E.  158,  87  S.  C.  184. 
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and  that  said  route  was  not  the  best,  quickest,  and  most  practicable, 
and  was  the  most  inconvenient,  had  more  stop-overs,  more  chan- 
ges of  cars,  more  exposures,  more  getting  on  and  off  cars  at  night, 
and  a  longer  time  to  make  the  trip,  and  worse  connections — all 
of  which  was  known  to  said  agent,  or  by  the  use  of  ordinary  care 
could  have  been  known  to  him;  and  if  you  further  believe  from  the 

evidence   that  the   plaintiff's  wife  ,  was  injured,   and  that 

her  injuries  were  directly  caused  by  reason  of  the  fact  that  she  made 
the  trip  over  the  route  by  way  of  T.,  and  that  she  would  not  have 
received  such  injuries  if  she  had  gone  the  route  by  way  of  B. — 
then  you  will  find  for  the  plaintiff  on  this  particular  charge  of  neg- 
ligence.*® 

§  1475,  Duty  to  discharge  passenger  at  destination — Right  to  op- 
erate some  trains  which  do  not  stop  at  every  station 

The  jury  are  instructed  that  the  proof  shows  that  the  railroad 
company  runs  two  daily  trains  between  points  named  in  plain- 
tiff's ticket,  and  the  regulation  that  one  of  these  trains  shall  not 
stop  at  all  stations  is  a  reasonable  regulation,  and  one  they  had  a 
right  to  make,  and  a  passenger  who  travels  on  said  road  with  no- 
tice of  such  regulation  cannot  get  on  a  through  train,  and  demand 
to  be  carried  to  a  point  at  which  said  through  train  does  not  stop, 
even  if  he  has  a  ticket  to  such  point,  unless  he  goes  on  the  train  by 
direction  of  the  railroad's  agents.  If  the  person  who  acted  as  agent, 
and  sold  the  ticket,  directed  the  plaintiff  to  get  on  the  through  train, 
he  had  the  right  to  get  on  said  train  and  travel  upon  it ;  but  if, 
after  getting  on,  he  was,  at  a  regular  station,  notified  that  the  train 

would  not  stop  at ,  it  was  his  duty  then  to  get  off  and  take 

the  proper  train ;  for  if  the  railroad  agent  at  ,  made  a  mis- 
take, the  railroad  had  a  right  to  correct  the  mistake  at  any  regu- 
lar stopping  station  for  that  train.     If,  then,  he  was  informed  at 

of  the  mistake,  it  was  his  duty  to  get  off,  and,  if  he  did  not 

do  so,  the  conductor  had  a  right  to  put  him  off  in  a  proper  manner.*^ 

The  court  instructs  the  jury  that  the  proof  in  the  case  shows 
that  defendant  operated  two  daily  passenger  trains  each  way  over 

its  line  cf  railway,   passing  switch,   plaintiff's  destination, 

at  the  time  in  question.  The  regulation  that  one  of  these  trains 
each  way  shall  not  stop  at  all  stations  is  a  reasonable  one,  and  one 
the  defendant  had  a  right  to  make,  and  it  would  have  been  suffi- 
cient notice  of  that  regulation  to  plaintiff  if  the  agent  at  

8  0  St.  Louis  Southwestern  Ry.  Co.  its  agent  was  more  favorable  to  the 

of  Texas  v.  White  (Tex.  Civ.  App.)  86  carrier  (the  appellant)  than  was  war- 

S.  W.  71.    Under  the  circumstances  of  ranted. 

this  case,  making  the  liability  of  the  si  International  &  G.  N.  Ry.  Co.  v. 

carrier  depend  upon  the  knowledge  of  Hassell,  62  Tex.  256,  50  Am.  Rep.  525. 
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informed  him  of  it  when  he  purchased  the  ticket,  or  if  the  con- 
ductor in  charge  of  the  train,  while  yet  at  ,  informed  him 

that  his  train  would  not  stop  at  ,  and  requested  him  to  get 

off,  and  offered  him  the  opportunity  to  do  so  at  that  place ;    and  if 

plaintiff,  after  such  notice,  refused  to  get  off  at  ,  he  was 

then  a  trespasser  on  the  train,  and  the  conductor  in  charge  had 
a  right  to  eject  him  in  a  proper  manner,  had  he  seen  fit  to  do  so, 
and  plaintiff  would  not  be  entitled  to  recover  merely  for  being  re- 
fused the  privilege  of  having-  the  train  stopped  at  ■  for  him 

to  debark.  If  you  believe  from  the  evidence  that  plaintiff  took 
offense  unnecessarily  at  the  language  of  the  conductor,  and  that  the 
language  was  not  intended  to  oft'end,  then  plaintiff  would  not  be 
entitled  to  recover  for  injury  to  his  feelings  resulting  therefrom. 
A  person  who  by  his  own  fault  or  negligence  has  brought  upon  him- 
self a  loss  or  any  injury  can  claim   no  compensation  therefor.*' 

§  1476.  Same — Duty  of  passenger  to  observe  requirements  as  to 
changing  cars 

Gentlemen  of  the  jur}^,  you  are  charged  that  defendant  had 
the  right  to  so  arrange  the  running  of  its  trains  that  passen- 
gers destined  as  was  plaintiff  could  on  some  of  them  go  through 
direct  to  B.,  without  change  of  cars,  while  upon  others  it  would  be 
necessary  that  such  passengers  destined  to  B.  should  change  cars 

at ,  and  there  await  the  departure  of  another  or  other  trains 

for  B.«3 

Gentlemen  of  the  jury,  you  are  charged  that  if  you  believe  from 

the  evidence  that  plaintiff,  learned  between  the  stations  of 

and  that  she  must  change  cars  before  she  arrived 

at  ,  then  you  are  charged  that  it  was  her  duty  to  find  out 

where  she  should  make  such  change;  and  if  she  failed  to  inform 
herself  as  to  where  she  should  change  cars,  and,  by  reason  of  such 
failure  on  her  part  to  find  out  where  she  would  change  cars,  she 
was  carried  over  the  wrong  line,  then  plaintiff  cannot  recover,  and 
you  will  return  a  verdict  for  defendant.** 

§  1477.     Liability  for  putting  passenger  off  at  other  than  regular 
stopping  place 
You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 

plaintiff'  boarded  one  of  defendant's  cars  in  the  city  of  on 

or  about  the  day  of  ,   and  paid  her  fare  and  told 

the  conductor  in  charge  of  said  car  that  she  desired  to  disembark 

8  2  Texas   &   P.    Rv.    Co.   v.    White  8  4  st.  Louis  S.  W.  Rv.  Co.  v.  Me- 

(Tex.  App.)  17  S.  W.  419.  CiiUonsli,  45  S.  W.  324,  18  Tex.  Civ. 

83  St.  Louis  S.  W.   Rv.  Co.  v.  Mc-      App.  534. 
Culloush,  45  S.  W.  324,  18  Tex.  Civ. 
App.  534. 
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at  the  last  stop  in  the  city  of  —,  and  that  when  said  car  ar- 
rived at  the  last  stop  in  the  city  of  ,  said  car  stopped,  and 

said  conductor  informed  plaintiff  that  she  had  arrived  at  the  last 

stop  in  the  city  of  ,  and  plaintiff  thereupon  informed  said 

conductor  that  she  did  not  desire  to  get  off  at  said  stop,  but  at 
the  next  stop  of  said  railway,  then  you  will  find  for  the  defendant, 
even  though  you  should  believe  from  the  evidence  that  the  conduc- 
tor in  charge  of  the  car  did  stop  the  car,  and  permitted  the  plaintiff 
to  alight  therefrom  before  he  arrived  at  the  next  regular  stop  of 
said  car,  if  he  so  stopped  said  car  at  the  request  of  plaintiff.^^ 

§  1478.     Liability  for  causing  passenger  to  get  off  at  point  other 

than  destination 
§   1478(1),    Alabama 

I  charge  you  gentlemen  of  the  jury,  that  if  you  believe  from  the 
evidence  in  this  case  that  the  conductor  told  the  plaintiff's  wife, 
at  or  before  the  time  that  she  got  off  the  train,  that  he  would  rath- 
er she  would  get  off  at  ,  where  she  did  get  off,  and  she 

was  induced  by  this  statement  to  get  off,  then  the  plaintiff  cannot 
recover  in  this  case.^^ 

§    1478(2).    Utah 

The  jury  are  instructed  that,  if  the  jury  find  from  the  evidence 

that  on  the  day  of  ,  the  plaintiff  purchased  of  the 

defendant,  at  its  station  at  ,  a  railroad  ticket  from  , 

in  the  state  of ,  to ,  in  the  state  of ,  and  entered 

upon  defendant's  train  for  the  purpose  of  traveling  to  said  sta- 
tion of  ,  and  surrendered  her  ticket  to  an  agent  of  defend- 
ant on  the  train,  then  the  plaintiff  became  a  passenger,  and  was 
entitled  to  be  transported  to  her  destination,  and  to  be  informed  by 
defendant  when  she  reached  her  destination,  and  the  defendant 
would  have  no  right  to  cause  her  to  leave  its  said  train  until  she 
reached  the  point  designated  on  the  ticket.^* 

§  1479.     Liability  for  negligently  selling  ticket  to  wrong  destination 

You  are  instructed  that  the  high  degree  of  care  owing  by  the 
carrier  as  to  the  means  and  measures  of  transportation  does  not 
apply  to  the  matter  of  the  making  of  the  contract  of  carriage,  and 
you  are  instructed  that  in  this  case,  in  no  event,  under  the  evi- 
dence, would  the  defendant's  agent  be  required  to  exercise  any- 
thing more  than  ordinary  care  in  the  sale  of  the  ticket  to  plaintiff.** 

^5  Texas   Traction    Co.    v.    Hanson  st  siatter  v.  Oregon  Short  Line  R. 

(Tex.  Civ,  App.)  124  S.  W.  494.  Co.,  IIS  P.  831,  39  Utah,  596. 

86  Louisville  &  N.  R.  Co.  v.  Quinn,  ss  Texas  &  N.  O.  R.  Co.  v.  Wiggins 

39  So,  616,  145  Ala.  657.  (Tex.  Civ.  App.)  156  S.  W.  1131. 
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§  1480.  Obligation  of  carrier  to  transport  beyond  terminus  of  its 
own  line 
You  are  instructed  that,  if  you  find  from  the  evidence  in  this 
case  that  the  plaintiff,  or  her  husband  in  her  behalf,  applied  to 
the  agent  or  person  in  charge  of  the  station  ofHce  situated  on 
the  defendant's  right  of  way  at  for  a  ticket  for  her  trans- 
portation to ,  and  that  such  agent  or  person  so  in  charge 

of  said  station  ofifice,  in  response  to  such  application,  sold  her, 
or  her  husband  in  her  behalf,  a  local  book  ticket  for  her  transpor- 
tation to  ,  and  that  she  boarded  a  passenger  car  running 

upon  defendant's  line  of  road,  in  pursuance  of  the  direction  of 
persons  in  charge  of  said  car,  or  of  the  train  of  cars,  and  that  the 
same  was  used  for  the  ordinary  carriage  of  passengers  riding  over 
said  road,  and  continued  in  said  car  without  changing  cars  until 

she  reached  her  destination  at ,  such  facts  would  constitute 

a  valid  and  binding  contract  and  undertaking  by  the  defendant 
to  safely  carry  the  plaintiff'  from  to  ,  notwithstand- 
ing the  fact  that  is  not  situated  upon  defendant's  line  of 

railroad,  and  is  situated  upon  the Railroad,  at  a  point  sever- 
al miles  beyond  the  terminus  of  the  defendant's  road.  In  this 
connection  you  are  instructed  that  the  liability  of  this  defend- 
ant in  such  case  would  be  the  same,  neither  greater  nor  less,  than 
if  such  injury  had  occurred  at  a  station  on  its  own  line  of  road.^^ 

§  1481.     Liability  for  carrying  passenger  beyond  destination 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evidence 
that  the  station  was  called  in  the  usual  manner,  and  the  train  was 
brought  to  a  stop  at ,  and  the  plaintiff'  made  no  eft'ort  to  dis- 
embark nor  manifested  any  intention  of  disembarking,  then  your 
verdict  must  be  for  the  defendant.^® 

§  1482.     Same — Duty  to  passenger  who  fails  to  act  on  announce- 
ment of  his  station 

You  are  instructed  that  it  was  the  duty  of  the  defendant  to 
give  plaintiff'  reasonably  sufificient  notice  of  the  approach  and 
arrival  of  the  train  at  C,  and  to  aff'ord  him  a  reasonable  opportu- 
nity to  get  off  the  train ;  that  upon  the  arrival  of  said  train  at  C, 
it  was  the  duty  of  the  plaintiff  to  alight  from  the  train  at  said  sta- 
tion. If,  therefore,  you  find  from  the  evidence  that  the  employes 
of  defendant  in  charge  of  said  train  gave  notice  of  the  approach  and 
arrival  of  said  train  at  C.  in  the  usual  manner,  and  that  the  notice  of 
such  approach  was  given  in  a  manner  reasonably  calculated  to 
inform  plaintiff  of  the  arrival  of  said  train  at  said  station;  and 
if  you  further  believe  from  the  evidence  that  said  train  remained 

8  9  Omaha  &  R.  V.  R.  Co.  v.  Choi-  so  Central   of    Georgia   Ry.   Co.   v. 

lette,  49  N.  W.  1114,  33  Neb.  143.  Crane,  65  So.  SGG,  11  Ala.  App.  249. 
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at  said  station  a  sufficient  length  of  time  to  enable  plaintiff  to 
alight  therefrom,  and  that  he  failed  to  do  so — then  the  plaintiff 
would  not  be  entitled  to  recover,  and  you  should  find  a  verdict  for 
the  defendant.®^ 

Gentlemen  of  the  jury,  you  are  instructed  that  it  is  the  duty  of 
a  passenger  on  a  railroad  train  to  use  his  senses,  and  take  notice 
of  the  usual  announcement  of  stations,  and  if,  by  reason  of  his  neg- 
ligence, the  passenger  fails  to  hear  notice  given  of  the  arrival  of 
the  train  at  his  place  of  destination,  and  remains  on  the  train, 
and  is  carried  beyond,  the  fault  is  the  passenger's  and  the  carrier 
is  not  liable  therefor.  If,  therefore,  you  believe,  from  the  evidence, 
that  defendant's  servants  in  charge  of  the  train  gave  the  usual 
announcements  of  stations  as  the  train  approached  C,  and  if,  by 
reason  of  plaintiff's  negligence,  he  failed  to  hear  such  announce- 
ment, and  plaintiff  remained  on  the  train  and  was  carried  beyond, 
the  fault  was  the  plaintiff's  and  the  defendant  is  not  liable  therefor, 
and  you  should  return  a  verdict  in  its  favor .''^ 

§  1483.     Same — Defense  that  passenger  misled  conductor 

The  jury  are  instructed  that,  if  the  plaintiff  deceived  or  mis- 
led the  conductor  of  the  train  as  to  the  plaintiff's  destination, 
and  such  conduct  would  have  misled  or  deceived  a  person  of  or- 
dinary prudence,  and  that  thereby  the  conductor  was  caused  to 
carry  the  plaintiff  beyond  his  destination,  the  defendant  would 
not  be  liable  for  injuries  resulting  from  the  fact  that  the  plaintiff" 
was  carried  beyond  his  destination.^^ 

§  1484.  Same — Contributory  negligence  as  defense  to  recovery 
for  injuries  suffered  on  return  to  destination 
You  are  instructed  that  in  determining  whether  or  not  the  boy 
or  his  father  were  guilty  of  any  material  negligence  which  contribut- 
ed to  his  injury  in  attempting  to  cross  upon  the  bridge,  you  may 
take  into  consideration  what  a  reasonably  prudent  man  would 
have  done  under  like  or  similar  circumstances,  bearing  in  mind 
the  kind  of  a  day  it  was,  the  condition  of  the  boy's  health,  their 
knowledge  or  lack  of  knowledge  of  a  way  across  the  creek  back  to 
their  place  of  destination,  and  all  other  connecting  circumstances 
therewith.®* 

»i  St.  Louis  S.  W.  Ry.  Co.  of  Texas  plaintiff  and  compelled  to  get  off  at  a 

V.   Ricketts,   54   S.   W.  1090,  22   Tex.  depot  without  beat. 

Civ.  App.  515.  9  3  St.  Louis  S.  W.  Ry.  Co.  of  Texas 

9  2  St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Ricketts  (Tex.  Civ.  App.)  62  S.  W. 

V.   Ricketts,  54   S.   W.   1090,  22  Tex.  424. 

Civ.  App.  515.     The  action  was  for  s*  Terra   Haute,   I.   &    B.   Traction 

being  carried  past  the  destination  of  Co.  v.  Hunter,  111  N.  E.  344,  62  Ind. 

App.  399. 
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§  1485.     Liability  for  delay  in  transportation 

You  are  instructed  when  a  railway  company  has  failed  to  carry 
a  passenger  to  his  destination  by  the  time  fixed  in  its  published 
schedule,  the  burden  is  upon  the  railway  company  to  prove  that 
it  has  made  every  proper  effort  to  prevent  the  delay.  If  it  fail  to 
prove  this,  it  will  be  liable  to, the  passenger  for  damages.^" 

§  1486.     Liability  for  injuries  caused  by  insufficient  accommoda- 
tions or  unsanitary  conditions 
§  1486(1).    Kentucky 

You  are  instructed  that  it  was  the  duty  of  the  defendant  to 
provide  its  train  in 'question  with  coaches  reasonably  sufficient  to 
seat  and  carry  comfortably  as  many  persons  as  in  the  exercise 
of  ordinary  care  it  should  reasonably  have  anticipated  would  de- 
mand to  be  carried  thereon;  and  if  it  failed  to  do  this  or  did  not 
furnish  the  plaintiff  such  reasonable  accommodations  as  it  reason- 
ably could  on  said  train,  or  if  it  required  plaintiff  to  ride  in  the 
car  set  apart  for  colored  people,  they  should  find  for  her  the  dam- 
ages she  thereby  sustained.^ 

You  are  instructed  that,  if  you  shall  believe  from  the  evidence 
that  the  plaintiff'  was  not  a  member  of  the  military  company  on 

the  trip  to,  or  return  from,  on  the  occasion  mentioned  in 

the  evidence,  but  that  he  voluntarily  undertook  to  and  did  make 
said  trips,  and  that  he  could  without  subjecting  himself  to  any 
military  discipline  of  penalty  have  left  the  coach  which  was  occu- 
pied by  said  company  on  said  trip  after  discovering  that  said 
coach  was  dirty  or  filthy,  or  gave  out  offensive  odors,  or  was 
insufficiently  heated,  or  the  lamps  gave  insufficient  light,  or  emit- 
ted foul  or  offensive  odors,  or  the  stoves  in  said  coach  gave  out 
smoke,  to  the  discomfort  of  plaintiff,  if  any  such  conditions  existed, 
and  could  have  taken  passage  on  said  trips  in  another  coach  free 
from  such  conditions  and  failed  to  do  so,  you  should  find  for  the 
defendant.*' 

You  are  instructed  that,  if  the  plaintiff  voluntarily  rode  in  the 
colored  car,  rather  than  risk  getting  a  seat  in  one  of  the  other 
cars,  she  can  recover  nothing  on  account  of  riding  in  that  car. 
If  she  was  not  directed  to  ride  in  the  colored  car,  and  remained 
on  the  train  knowing  its  crowded  condition,  she  cannot  complain 
if  she  was  furnished  such  accommodations  as  could  reasonably 
be  furnished  on  it.     If  the  train  stopped  at  the  reasonable 

3  5  MiUer  v.  Southern  Rj-.  Co.,  48  S.  9  7  Louisville  &  N.  R.  Co.  v.  Scalf, 

E.  90,  (J9  S.  C.  116.  110  S.  W.  862,  3.^  Ky.  Law  Rep.  721, 

9  6  Chesapeake  &   Ohio   Rv.   Co.   v.  26  L.  R.  A.  (N.  S.)  263. 
Austin,  126   S.  W.   144,  137  Ky.  611, 
136  Am.  St.  Rep.  307. 
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and  usual  length  of  time  for  passengers  to  get  on  and  plaintift 
failed  to  present  herself  at  the  train,  she  can  recover  nothing  for 
being  left  there,  although  she  failed  to  so  present  herself  by  reason 
of  the  crowd  at  the  station.''* 

§   1486(2).    Texas 

You  are  instructed  that,  if  you  find  and  believe  from  the  evidence 
that  defendant's  employes  furnished  to  plaintifit's  wife  a  car  to  take 

passage    in   from   to   ,   which   was   not   lighted,   and 

was  filthy  and  dirty,  and  that  plaintiff's  wife's  fellow  passengers 
were  smoking,  drinking  whisky,  cursing,  and  crowding  up  against 
plaintiff's  wife,  and  you  further  find  that  the  omissions  and  acts, 
if  any,  were  negligence,  as  that  term  is  herein  defined,  then  you  will 
find  for  plaintiff  such  damages,  if  any,  as  plaintiff  may  have  suf- 
fered by  reason  of  the  loss  of  his  wife's  services,  and  such  damages, 
if  any,  as  plaintift''s  wife  may  have  suft'ered ;  and  in  estimating 
the  damages,  if  any,  you  may  take  into  consideration  the  loss  of 
time  of  plaintiff's  wife,  the  inconvenience,  fright,  alarm,  and  ex- 
citement, if  any,  together  with  her  mental  suft'ering  and  physical 
pain  while  sick,  if  she  was  sick,  which  was  the  proximate  result  of 
the  negligence,  if  any,  of  defendant's  employes  in  charge  of  its  train, 
and  therefrom  you  will  ascertain  and  determine  what  amount  of 
cash  money  will  be  a  fair  and  reasonable  compensation  for  such 
injuries,  if  any.^^ 

§  1487.     Same — Duty  to  keep  waiting  room  warm 
§  1487(1).    Arkansas 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  defend- 
ant -to  exercise  ordinary  care  to  keep  its  depot  and  waiting  roOm 
in  a  reasonably  comfortable  condition  for  its  passengers,  and  that, 
if  appellant  failed  to  exercise  ordinary  care  in  keeping  its  waiting- 
room  at comfortably  warm,  it  was  liable  to  the  plaintiff  in 

such  sum  as  would  reasonably  compensate  her  for  any  and  all  in- 
juries she  may  have  sustained  as  a  direct  and  proximate  result  of 
such  failure  to  exercise  such  care.^ 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
plaintiff  went  to  defendant's  depot  at  — '■ station  on  the  day  men- 
tioned in  the  complaint  to  take  passage  on  defendant's  train,  and 
at  that  time  the  weather  was  such  as  to  require  the  waiting  room 
to  be  heated  in  order  to  make  it  comfortable,  it  was  defendant's 
duty  to  keep  said  depot  open  and  to  keep  its  waiting  room  in  said 
depot  comfortably  heated.- 

»8  Chesapeake  &  Ohio  Co.  v.  Ans-  i  Kansas  City  Southern  Ry.  Co.  v. 

tin,  126  S.  W.  144,  137  Kv.  611.  136  Cobh.  178  S.  W.  .383,  118  Ark.  569. 

Am.   St.  Rep.  307.  2  Chicago,  R.  I.  &  P.  R.  Co.  v.  Stan- 

9  9  Texas  &  P.  Ry.  Co.  v.  Bratcher  ford,  106  S.  W.  205,  84  Ark.  406.    This 

(Civ.  App.)  78  S.  W.  531.  was  given  for  the  party  successful  on 
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You  are  instructed  that  if  you  find,  from  the  evidence,  that  de- 
fendant had  a  depot  building  at ,  erected  for  the  accommo- 
dation of  passengers,  and  it  ran  its  trains  over  said  lines  both  day 
and  night,  then  it  was  its  duty  to  keep  the  same  open  for  the  free 
and  unrestricted  use  of  its  passengers,  and  the  waiting  rooms 
thereof  at  all  proper  times  and  seasons  comfortably  heated.^ 

§   1487(2).    Texas 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  on  or  about  the day  of ,  the  plaintiff  while 

en  route  from  to  ,  went  to  the  passenger  depot  of 

the   defendant  at  ,   and   there   Avaited   for   the   train 

scheduled  to  leave  at  p.  m.  on  said  date,  and  that  the  de- 
fendant's agents  and  servants  in  charge  of  said  depot  failed  for  a 
period  of  one  hour  prior  to  the  arrival  of  said  train  to  keep  the 
passenger  waiting  room  in  said  depot  comfortably  warm,  and  that 
as  r.  proximate  result  of  such  failure,  if  they  did  fail,  the  plaintiff 
was  exposed  to  cold,  became  chilled  and  contracted  cold,  and  was 
proximately  caused  to  have  la  grippe,  pneumonia,  tuberculosis, 
and  suffer  in  any  or  all  of  the  ways  alleged  in  his  petition,  then  you 
will  find  for  the  plaintiff  and  assess  his  damages  according  to  the 
rule  hereinafter  given  you,  unless  you  find  for  the  defendant  under 
other  portions  of  this  charge.* 

You  are  charged  that  the  obligation  of  the  defendant  to  keep  its 
depot  warm  does  not  mean  that  it  must  necessarily  have  fire  in  its 
depot,  but  the  law  only  requires  that  a  railroad  shall  have  fire  in 
its  depot  when  a  person  exercising  that  degree  of  care  that  the 
court  has  charged  you  the  defendant  was  required  to  use  would, 
under  the  same  circumstances,  have  had  a  fire  or  artificial  heat  in 
such  depot.  The  undisputed  evidence  in  this  case  shows  that  no 
fire  in  the  depot  was  provided  for  the  purpose  of  warming  the  de- 
pot where  the  passengers  stayed,  but  whether  the  defendant  was 
negligent  in  not  having  a  fire  in  said  depot  on  the  occasion  in  ques- 
tion is  a  question  of  fact  for  you  to  determine  from  all  of  the  evi- 
dence and  circumstances  before  you,  and  the  mere  failure  to  have 
a  fire  would  not  be  negligence  on  the  part  of  the  defendant,  unless 
you  further  believe  that  one  exercising  the  degree  of  care  the  court 
has  instructed  you  defendant  was  required  to  exercise  under  the 
law  would  have  had  a  fire  in  such  depot  on  said  night.^ 

§  1488.     Measure  of  damages  for  carrying  beyond  destination 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  you  will  fix 
her  recovery  at  a  sum  not  to  exceed  the  amount  claimed  in  her  pe- 

appeal,   but    no    comment   was    made  *  Texas  &  P.  Ry.  Co.  v.  Shaw  (Civ. 

upon  it.  App.)  218  S.  W.  814. 

3  Chicago,  R.  I.  &  P.  R.  Co.  v.  Stan-  s  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Turner 

ford,  106  S.  W.  205,  84  Ark.  406.  (Civ.  App.)  93  S.  W.  195. 
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tition,  and  you  may  take  into  consideration  in  so  doing  the  amount 
of  money  expended  by  her  in  addition  to  the  sum  she  would  other- 
wise have  had  to  expend  in  reaching ,  as  testified  to  in  the 

evidence,  and  such  damages  as  you  may  think  is  commensurate 
with  the  effect  upon  her  mental  and  physical  condition,  caused  by 
the  negligence  of  the  railway  company  defendant.® 

§  1489.     Measure  of  damages  for  failure  to  furnish  proper  accom- 
modations 

The  court  instructs  the  jury  that,  if  the  jury  find  for  the  plain- 
tiff, they  should  find  for  her  such  a  sum  as  will  reasonably  com- 
pensate her  for  any  humiliation  of  feelings  she  endured  and  for  any 
personal  discomfort  she  suffered,  or  any  necessary  expense  she  in- 
curred which  was  the  direct  result  of  defendant's  failure  as  set  out 
in  No. or  No. .' 

3.     Rules  and  Regulations  and  Their  Enforcement  by  Expulsion  of 
Passenger  or  Otherwise 
Duty  towards  ejected  passenger  attempting  to  re-enter  car,  see  ante,  §  1462. 

§  1490.     Enforcement  of  rule  as  to  separation  of  races 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  conductor  used  no  more  force  than  was  reasonably  necessary  to 
enforce  in  a  proper  manner  a  rule  requiring  colored  passengers  to 
sit  in  the  front  part  of  the  car,  then  I  charge  you  that  your  verdict 
must  be  for  the  defendant.* 

You  are  instructed  that,  if  you  believe  from  the  evidence  that, 
at  the  time  plaintiff'  claims  she  was  ejected  from-  the  car,  the  de- 
fendant had  in  force  on  its railroad  a  rule  requiring  colored 

passengers  to  sit  in  the  front  part  of  the  car,  and  white  passengers 
to  sit  in  the  rear  part  of  the  car,  and  if  you  further  believe  from  the 
evidence  that  the  conductor  used  no  more  force  than  was  reason- 
ably necessary  to  enforce  such  rule  in  a  proper  manner,  you  must 
find  for  the  defendant.® 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  conductor  requested  the  plaintiff'  to  take  a  seat  in  the  forward 
end  of  the  car;  that  she  refused  to  comply  with  the  request;  that 
she  could  have  found  in  the  forward  end  of  the  car  a  vacant  seat ; 
that  at  the  time  there  was  a  rule  in  force  requiring  colored  pas- 
sengers to  sit  in  the  forward  end  of  the  car;    that  the  conductor 

6  St.  Louis  &  S.  F.  R.  Co.  v.  Lilly,  trie  Co.,  27  So.  1016,  125  Ala.  397, 
153  P.  810,  52  Okl.  727.  50  L.  R.  A.  632,  82  Am.  St.  Rep.  247. 

7  Chesapeake  &  Ohio  Ry.  Co.  v.  »  Bowie  v.  Birmingham  Ry.  &  Elec- 
Austin,  126  S.  W.  144,  137  Ky.  611,  trie  Co.,  27  So.  1016,  125  Ala.  .397,  50 
136  Am.  St.   Rep.  307.  L.  R.  A.  032,  82  Am.  St.  Rep.  247. 

8  Bowie  V.  Birmingham  Ry.  &  Elcc- 
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used  no  more  force  than  was  necessary  to  reasonably  enforce  such 
rule  in  a  reasonable  and  proper  manner — you  must  find  for  the 
defendant.^" 

I  charge  you,  gentlemen  of  the  jury,  that  if,  under  the  evidence 
in  this  case,  if  you  believe  it,  you  should  find  that  there  was  in 
force,  at  the  time  plaintiff  claims  to  have  been  injured,  a  rule  on 
the  defendant's  line  of  street  railroad  requiring  negro  pas- 
sengers to  ride  in  the  front  end  of  the  car,  and  white  passengers  to 
ride  in  the  rear  end  of  the  car,  such  rule  is  reasonable,  and  you  are 
not  authorized  from  the  evidence  to  find  that  it  was  the  duty  of 
the  defendant  to  put  in  its  car  a  partition  to  separate  negro  and 
white  passengers,  instead  of  such  reasonable  rule.^^ 

§  1^91.  Wrongfully  requiring  passenger  to  ride  in  coach  set  apart 
for  members  of  another  race 
The  court  instructs  the  jury  that  the  defendant  was  required  by 
law  to  furnish  separate  coaches  for  the  transportation  of  white 
and  colored  passengers,  and  that  it  was  incumbent  upon  it  to  as- 
sign the  white  passengers  to  the  coaches  intended  for  them,  and 
the  colored  passengers  to  the  coaches  intended  for  them ;  that  if 
the  brakeman,  in  requiring  the  plaintiff  to  leave  the  white  coach, 
did  not  in  good  faith  believe,  or,  in  the  exercise  of  ordinary  care 
did  not  have  the  right  to  believe,  that  the  plaintiff  was  a  woman  of 
color,  or  if  he  was  insulting  to  her,  they  should  find  for  the  plain- 
tiff ;  but  that  if  he  in  good  faith  believed,  and  in  the  exercise  of 
ordinary  care  had  a  right  to  believe,  that  she  was  a  woman  of  color, 
and  was  not  insulting  her,  the  jury  should  find  for  the  defendant.'^ 

§  1492.     Same — Damages 

The  court  instructs  the  jury  that,  if  they  find  for  the  plaintiff, 
the  measure  of  recovery  is  such  sum  as  will  fairly  compensate  her 
for  the  trouble  in  leaving  the  car  and  returning  to  it,  unless  the 
brakeman  was  insulting  to  her,  and  in  this  event  they  are  not  con- 
fined to  compensatory  damages,  but  may  or  may  not,  in  their  dis- 
cretion, allow  punitive  damages,  but  not  exceeding  in  all  the 
amount  claimed  in  the  petition. ^^ 

§  1493.     Duty  towards  passenger  having  custody  of  another 

The  court  instructs  the  jury  that  the  plaintiff,  as  one  of  the 
bondsmen  of  L.  for  his  appearance  in  the county  court,  had 

10  Bowie  V.  Birmingham  Ry.  &  Elec-  Thurman,  90  S.  W.  240,  121  Ky.  716, 
trie  Co.,  27  So.  1016,  125  Ala.  397,  50  2S  Ky.  Law  Rep.  699,  2  L.  R.  A.  (N. 
L.  R.  A.  632,  82  Am.  St.  Rep.  247.  S.)   IIOS. 

11  Bowie  V.  Birmingham  Ry.  &  Elec-  is  Southern*  Ry.  Co.  in  Kentucky  v. 
trie  Co.,  27  So.  1016,  125  Ala.  397,  50  Thurman,  90  S.  W.  240,  121  Ky.  716, 
L.  R.  A.  632,  82  Am.  St.  Rep.  247.  28  Ky.  Law  Rep.  699,  2  L.  R.  A.  (N^ 

12  Southern  Ry.  Co.  in  Kentucky  v.  S.)  1108. 
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the  right  to  arrest  and  hold  him  in  custody,  and  had  also  the  right, 
while  so  holding  him  in  custody,  to  carry  him  on  defendant's  train 

to ,  in county,  and  was  entitled  to  the  same  treatment 

and  protection  as  other  passengers  on  said  train. '^^ 

You  are  instructed  that,  if  the  defendant's  servants,  after  plain- 
tifif  got  oiif  the  car,  gave  him  a  reasonable  opportunity  to  get  on  the 
car  with  L.,  and  he  did  not  get  on  because  L.  refused  to  get  on,  the 
law  is  for  the  defendant,  and  the  jury  should  so  find.^" 

You  are  instructed  that  it  was  incumbent  on  the  plaintiff  to  ride 
in  the  car,  and  to  keep  L.,  whom  he  had  in  custody,  in  the  car  when 
in  motion.  It  was  not  the  duty  of  the  defendant's  servants  in 
charge  of  the  train  to  assist  plaintiff  in  holding  L. ;  and  when,  after 
the  train  started,  they  found  plaintiff  in  a  struggle  with  him  on  the 
platform,  they  had  the  right  to  stop  the  train  and  require  them 
either  to  go  in  the  car  or  get  off ;  and  if,  when  the  train  stopped, 
plaintiff  got  off  the  car  to  hold  L.,  who  was  attempting  to  escape, 
it  was  the  duty  of  the  defendant's  servants  to  give  plaintiff  a  rea- 
sonable opportunity  to  get  on  the  car  with  L.,  and  if  they  failed  to 
do  this,  and  by  reason  thereof,  and  not  by  reason  of  L.'s  refusing 
obedience  to  him,  plaintiff  was  left  by  the  train,  the  jury  should 
find  for  the  plaintiff  in  such  sum  as  will  reasonably  compensate 
him  for  the  time  he  thus  lost  and  any  expenses  he  thereby  in- 
curred.^^ 

§  1494.     Disorderly  conduct  as  ground  for  ejection 
§   1494(1).    Alabama 

You  are  instructed  that  under  the  law  in  this  state,  the  conductor 
of  a  railroad  train  is  a  police  officer,  and  not  only  has  the  right,  but 
it  is  his  duty,  to  keep  order  on  the  train  on  which  he  is  conductor, 
and  to  eject  all  persons  who  use  obscene  or  abusive  language  in 
the  presence  and  hearing  of  the  passengers.^* 

§   1494(2).  Missouri 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff,  on  ,  while  a  passenger  on  one  of 

defendant's  cars  near street,  used  violent,  boisterous,  or  pro- 
fane language  or  was  guilty  of  disorderly  conduct  in  the  presence 
of  other  passengers,  who  were  then  and  there  upon  said  car,  then 
it  became  and  was  the  duty  of  the  defendant's  conductor  to  re- 
move the  plaintiff  from  the  car,  and  use  such  force  as  was  neces- 
sary for  that  purpose.-^^ 

1*  Chesapeake    &    O.    Rv.    Co.    v.  1 7  Moore  v.  Nashville,  C.  &  St.  L. 

Vaughn  (Ky.)  115  S.   W.  217.  Ry..  3-1  So.  617,  137  Ala.  495.    This  is 

15  Chesapeake    &    O.    Ry.    Co.    v.      correct  as  far  as  it  goes. 

Vaughn  (Ky.)  115  S.  W.  217.  is  ickenroth    v.    St.    Louis    Transit 

16  Chesapeake    &    O.    Ry.    Co.    v.      Co.,  77  S.  W.  162,  102  Mo.  App.  597. 
Vaughn  (Ky.)  115  S.  W.  217. 
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§  1495.     Nonpayment  of  fare  as  ground  for  ejection 

I  charge  you,  gentlemen,  that  it  is  the  duty  of  the  defendant,  its 
agents  and  servants,  to  observe  and  take  due  notice  and  heed  the 
reasonable  explanations  of  the  passengers  in  regard  to  their  trans- 
portation and  ticket.  The  rule  requiring  the  conductor  to  heed  the 
reasonable  explanation  of  the  passenger,  instead  of  allowing  him 
to  demand  the  payment  of  fare,  on  pain  of  expulsion  from  the  train, 
works  less  hardship,  inconvenience,  and  expense  on  the  carrier 
than  the  opposite  rule  would  on  the  passenger,  for  it  is  generally 
an  easy  matter  for  the  conductor  to  ascertain  whether  the  explana- 
tion of  the  passenger  is  true  or  false,  because  the  stations  along  the 
railroad  are  nearly  all  connected  by  telephone  or  telegraph  lines, 
which  the  agents  of  the  company  may  use  with  little  trouble  and 
at  little  or  no  expense.  It  is  a  serious  matter  to  expel  a  passenger 
from  a  train.  It  subjects  him  to  humiliation,  and  it  is  calculated 
to  wound  the  feelings  of  any  self-respecting  passenger.  There- 
fore the  law  allows  punitive  damages  for  the  wrongful  expulsion  of 
a  passenger,  and  also  for  compelling  him  to  pay  money  under 
threat  of  wrongful  expulsion.  Consequently  the  law  is  that  a 
carrier  must  be  allowed  to  resort  to  so  harsh  and  extreme  a  meas- 
ure only  at  the  peril  of  being  able  to  justify  it.  Gentlemen,  that 
is  a  matter  of  question  for  you  whether  or  not  the  defendant,  its 
agents  and  servants,  acted  reasonably  under  all  the  circumstances 
surrounding  the  situation. ^^ 

§  1496.     Same — Failure  to  pay  fare  of  third  person 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  plaintiff,  at  the  time  in  question,  conducted  himself  as  be- 
ing", and  represented  himself  to  be,  in  charge  of  the  child,  then 
your  verdict  must  be  for  defendant.  But  if  you  believe  from  the 
evidence  that  he  did  not  represent  himself,  or  hold  himself  out,  as 
the  custodian  of  said  child,  then  as  a  matter  of  law  the  defendant 
would  have  no  right  to  eject  plaintiff  from  the  car  of  defendant, 
and  you  should  find  defendant  guilty .'** 

§  1497.     Same — Right  of  purchaser  from  another  ticket  holder  of 
non-transferable  ticket 

The  jury  are  instructed  that  if  you  find,  from  the  testimony,  that 
the  ticket  in  question  in  this  case  was  a  third-class  or  "emigrant" 
ticket  which  had  been  sold  at  a  reduced  rate  to  a  person  in  F. 
other  'than  the  plaintift',  and  said  ticket  was  by  its  terms  not  trans- 
ferable, and  the  purchaser  thereof  in  F.,  in  part  consideration  of 
such  sale,  at  a  reduced  price,  agreed  that  it  should  not  be  transfer- 
is  William.?  V.  Atlantic  Coast  Line  20  Mansfield  v.  Chicago,  B.  &  Q. 
R.  Co.,  83  S.  E.  604,  99  S,  C.  397.            Ry.  Co.,  132  III.  App.  552. 
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able;  and  you  further  find  that  the  plaintiff  purchased  said  ticket 
in  O.  from  some  person  other  than  defendants,  or  their  authorized 
agent,  and  ofifered  and  attempted  to  use  it  as  entitling  him  to  pas- 
sage from  O.  to  C.  on  the  defendants'  road,  and  refused  to  pay  his 
fare  on  the  defendants'  road,  and  did  not  pay  his  fare,  then  the  de- 
fendants were  not  under  obligations  to  allow  the  plaintiff  to  ride 
upon  such  ticket,  and  upon  such  refusal  to  pay  fare  had  a  right  to 
require  the  plaintiff  to  leave  the  train,  and  he  can  recover  no  dam- 
ages based  on  the  fact  that  he  was  so  required  to  leave.^^ 

The  jury  are  instructed  that  the  taking  up  of  the  plaintiff's  tick- 
et, was  a  wrongful  act  on  the  part  of  the  defendants,  for  which 
they  are  liable  to  plaintifif.^^ 

§  1498.     Same — Threatening  to  put  passenger  off 

You  are  charged  as  the  law  of  this  case  that  the  defendant's  con- 
ductor had  the  right  to  tell  Mrs. that  he  could  not  carry  the 

child  without  the  payment  of  fare  for  it,  and  had  the  right  to  tell 
her  that  he  would  have  to  put  the  child  off  the  train  unless  she  paid 
fare  for  it,  and  he  also  had  the  right  to  explain  to  the  said  Mrs. 

that  the  statute  made  it  an  offense  for  him  to  permit  the 

child  to  ride  without  the  payment  of  fare,  and  that  it  also  made  it 
an  olfense  for  any  person  to  ride  without  the  payment  of  fare,  and, 
if  you  believe  that  he  had  such  conversations  with  her  and  made 
such  statements  to  her,  you  cannot  find  for  her  on  that  account,  un- 
less you  should  further  believe  from  a  preponderance  of  the  evi- 
dence that  his  manner  was  harsh  and  rough,  and  that  as  a  result 
of  such  manner  on  his  part  she  suffered  injury.^^ 

§  1499.     Refusal  to  honor  transfer 

The  court  instructs  the  jury  that,  if  they  find  from  the  evidence 
in  this  case  that  the  defendant's  servants  in  charge  of  its  south 

bound  car  received  the  plaintiff  as  a  passenger  thereon,  at  

and  — '■ streets,  in  the  city  of  ■ ,  and  if  the  jury  further  find 

from  the  evidence  that  the  plaintiff  had  paid  his  fare  entitling  him 
to  ride  as  a  passenger  on  said  car  to  his  destination  on  defendant's 
line  of  railway,  and  if  the  jury  find  from  the  evidence  that  the 
plaintiff  obtained  from  defendant's  conductor  in  charge  of  its  car 

on  street,  at  the  time  he  paid  such  fare,  a  transfer  ticket, 

entitling  him  to  ride  as  such  passenger  on  said  car  to  his 

destination,  and  if  the  jury  further  find  from  the  evidence  that  the 

plaintiff  tendered  to  the  conductor  of  said  car  such'  ticket 

unmutilated,  in  payment  of  his  fare  as  such  passenger  on  said  car, 

21  Post  V.  C.  &  N.  W.  R.  Co.,  15  N.  23  Trinity  &  B.  V.   Ry.  Co.  v.  Car- 

W.  225,  14  Neb.  110,  45  Am.  Rep.  100.       peutor  (Tex.  Civ.  App.)  132  S.  W.  837. 
.    22  Post  V.  C.  &  N.  W.  R.  Co.,  15  N. 
W.  225,  14  Neb.  110,  45  Am.  Rep.  lOO. 
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then  the  defendant  and  its  servants  in  charge  of  said  car  were 
bound  in  law  to  safely  carry  the  plaintiff  as  such  passenger  upon 
said  car  to  his  said  point  of  destination,  if  they  could  do  so  by  the 
exercise  of  the  high  degree  of  care  of  careful  railroad  emploj'es 
under  the  same  or  like  circumstances.'* 

§  1500.  Duty  of  passenger  to  surrender  ticket — Right  to  retain 
where  carrier  refuses  accommodations  to  which  ticket 
entitles  holder 

Now,  then,  gentlemen,  I  charge  you  as  a  matter  of  law,  that  if 
vou  find  those  to  be  the  facts,  if  they  showed  their  tickets,  if  the 
captain  and  the  purser  knew,  or  the  purser  knew,  that  they  had 
those  tickets,  if  he  or  they  saw  them,  and  if  thereafter  plaintifits 
were  told  that  they  must  go  in  the  steerage  because  they  were 
colored,  that  they  only  carried  colored  people  there ;  if  that  was 
the  reason  and  the  sole  reason  why  defendant's  officers  refused  to 
give  them  the  passage  above  the  steerage,  and  they  had  second- 
class  accommodations — why,  then,  plaintiffs  had  the  right  to 
hold  on  to  those  tickets;  they  had  the  right  to  keep  them  as  an 
evidence  of  their  rights.  In  short,  if  they  were  notified  in  ad- 
vance that  their  tickets  would  not  be  honored,  that  they  would 
not  have  accorded  to  them  the  rights  which  their  tickets  called 
for,  why,  then,  they  were  not  obliged  to  surrender  into  the  hands 
of  these  officers  of  the  defendant  their  evidence  of  that  right — 
not  obliged,  under  such  circumstances,  to  deprive  themselves  of 
that  evidence ;  they  were  under  no  obligations  to  acquiesce  in 
such  a  demand.  If,  however,  gentlemen,  that  vessel  only  carried 
at  that  time  first-class  and  steerage  passengers,  if  all  the  accom- 
modations for  first-class  passengers  were  filled  and  occupied,  and 
they  had  no  room  above  the  steerage  for  any  second-class  pas- 
sengers, and  could  not  accommodate  them  anywhere  else,  and 
these  plaintiffs  knew  it  or  were  informed  of  it  and  entered  on 
that  voyage  under  that  information,  why,  then,  of  course,  there 
would  be  on  the  vessel  only  first-class  accommodations  and  the 
steerage,  and  the  steerage  would  be  the  only  second-class  accom- 
modations they  had,  and  if  the  other  rooms  were  all  occupied,  if 
that  was  true,  so  that  they  could  not  give  them  any  second-class 
accommodations  there,  why,  then,  they  would  be  forced,  and  it 
would  have  been  their  duty,  to  take  the  only  second-class  ac- 
commodations they  had — if  you  should  find  those  to  be  the  facts. 
But  the  plaintiffs  say  they  were  relegated  to  the  steerage,  and 
told  that  they  could  not  have  second-class  accommodations,  be- 
cause they  were  colored  people.    They  say  that  defendant  did  carry 

24  Carmody    v.    St.    Louis    Transit     Co.,  99  S,  W.  495,  122  Mo.  App.  33S. 
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second-class  passengers  in  that  vessel.  You  have  heard  the  evi- 
dence here  as  to  when  that  vessel  commenced  carrying  second- 
class  passengers.     Defendant's  witnesses  say  it  was  built  to  carry 

first-class    passengers    only ;     it   was   built    in   ,   and   about 

years  after  that  they  commenced  carrying  second-class  pas- 
sengers also.     This  transaction  occurred  in  .     A  man  who 

had  been  in  the  employ  of  this  defendant  and  who  was  on  the 
vessel  says  he  knows  about  it,  and  you  have  seen  him ;  you  have 
heard  his  testimony.  He  sa)^s  at  that  time  and  on  that  voyage 
this  vessel  was  actually  carrying,  and  did  carry,  second-class  pas- 
sengers, so  you,  gentlemen,  under  this  evidence  are  to  ascertam 
and  determine  what  the  facts  were.  Under  the  evidence  of  the 
captain  and  the  other  officers,  if  their  statements  are  correct  and 
true,  it  was  the  duty  of  these  plaintiffs  on  demand  to  have  pre- 
sented and  surrendered  up  their  tickets,  because  the  presumption 
would  be  that  the  officers  of  the  defendant  company  would  give 
them  the  proper  accommodations,  such  as  their  tickets  called  for. 
If,  however,  on  the  other  hand,  the  plaintiffs  are  correct  in  their 
statement,  and  their  tickets  were  exhibited,  their  evidence  of  a 
right  to  a  second-class  passage  was  exhibited,  and  they  were  told, 
in  substance,  that  they  would  not  be  honored,  that  because  they 
were  colored  they  would  have  to  go  into  the  steerage,  then  they 
were  justified  in  not  surrendering  them,  and  it  was  not  their  duty 
to  abrogate  their  contract  or  forfeit  their  rights  to  the  accommo- 
dations their  tickets  called  for.  ^^ 

§  1501.     Duty  of  passenger  to  present  ticket  in  reasonable  time 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 

that  the  plaintiff  had  a  ticket  over  the  defendant's  road  from 

to ,  and  that  the  conductor  of  the  train  demanded  the  ticket, 

and  did  not  wait  a  reasonable  time  under  the  circumstances  for 
him  to  produce  it,  then  you  must  find  for  the  plaintiff.  If  you 
find  from,  the  evidence  that  plaintiff  was  a  passenger  on  defend- 
ant's train,  and  had  a  ticket  from  to  ,  and  that  the 

conductor  demanded  same,  and  that  he  did  wait  a  reasonable 
time  under  the  circumstances,  and  plaintiff  did  not  present  his 
ticket,  then  the  conductor  had  a  right  to  put  him  off  the  train,  and 
you  will  find  for  the  defendant.  ^^ 

The  court  instructs  the  jury  that  you  are  to  judge  from  all  the 
facts  and  circumstances  what  is  a  reasonable  time.  If  a  passen- 
ger has  a  ticket,  and  the  conductor  demands  the  same,  or  the 
payment  of  his  fare,  and  waits  a  reasonable  time,  and  the  passen- 

25  Billiiiger  v.  Clyde  S.  S.  Co.  (C.  -<"'  Seaboard  Air  Line  Ry.  v.  Scar- 

C.  N.  Y.)  158  F.  511.  borough,  42  So.  706,  52  Fla.  425. 
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ger  neglects,  fails,  or  refuses  to  produce  same,  the  conductor  has 
a  right  to  put  him  off.  ~~ 

§  1502.     Right  of  passenger  who  has  furnished  ticket 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence, 

that  the  plaintiff  had  a  ticket  from  to ,  and  you  find 

such  fact  from  the  greater  weight  of  the  evidence,  and  that  he  gave 
his  ticket  to  the  conductor,  then  the  court  instructs  you  that  he  had 
a  right  to  ride  on  defendant's  train  from to ,  the  des- 
tination called  for  in  his  ticket;  and  the  court  instructs  you  that, 
if  he  was  ejected  from  the  train  (unless  on  account  of  his  own 
wrongful  conduct  or  disorderly  behavior,  and  there  is  no  evidence 
of  such  behavior),  his  ejection  was  wrongful  and  in  violation  of 
the  duty  which  defendant  owed  him,  and  that  he  would  be  entitled 
to  recover  compensatory  damages.  ~^ 

§  1503.     Ejection  for  refusal  of  passenger  to  observe  rules  as  to 

identification 
S"  1503(1).    Michigan 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  plain- 
tiff, upon  demand  so  to  do,  by  the  conductor  in  charge  of  the 
train,  to  either  identify  himself  to  the  reasonable  satisfaction  of 
the  conductor,  or  pay  his  fare,  or  leave  the  train.  The  act  of  the 
conductor  of  the  defendant  company  in  removing  the  plaintiff  from 
the  car  was  the  act  of  the  defendant  company,  and  rendered  it 
liable  to  the  plaintiff'  for  all  his  damages,  providing  such  ejectment 
was  unlawful,  or,  if  lawful,  made  with  unnecessary  force  and  vio- 
lence. I  instruct  you  that  it  was  not  within  the  province  or  au- 
thority of  the  conductor,  to  in  any  manner  change  or  vary  the 
terms  of  the  ticket  presented  by  plaintiff.  Under  the  terms  of  that 
ticket,  all  that  the  conductor  could  do  was  to  pass  upon  the  ques- 
tion of  the  proper  identification  of  the  plaintiff,  and  if  the  con- 
ductor was  reasonably  satisfied  of  the  identification  of  the  plaintiff 
— that  is,  that  he  was  the  same  person  described  in  the  ticket — 
then  the  conductor  should  have  accepted  the  ticket  and  allowed 
plaintiff  transportation  on  that  train ;  but,  if  you  find  that,  not 
being  reasonably  satisfied  as  to  the  identification,  the  conductor 
asked  for  the  identification,  and  plaintiff  refused  to  identify  him- 
self, then  the  conductor  had  no  right  to  accept  such  ticket  or  allow 
transportation  on  the  ticket.  I  instruct  you  that,  as  between  the 
conductor  and  plaintiff,  the  right  of  the  latter  to  travel  or  be  trans- 
ported by  this  train  was  governed  entirely  by  the  terms  of  the 
ticket,  and  if  you  find  that  the  conductor  reasonably  believed,  and 

2  7  Seaboard  Air  Line  Ry.  v.   Scar-  2  8  Edwards  v.  Southern  Ry.  Co.,  7S 

borough,  42  So.  706,  52  Fla.  425.  S.  E.  219,  162  N.   C.  278. 
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had  good  reason  to  believe,  that  such  a  discrepancy  existed,  then 
it  was  proper  for  him  to  ask  plaintiff  to  identify  himself,  and  if 
you  find  that  he  did  ask  plaintiff  to  identify  himself,  and  plaintiff 
refused  so  to  do,  then  it  was  proper  for  the  conductor  to  demand 
that  plaintiff  pay  his  fare  in  cash  or  leave  the  train ;  and,  if  you 
find  that  the  plaintiff  in  turn  refused  to  do  either  of  these  things, 
then  it  was  proper  and  lawful  for  the  conductor  to  use  such  force 
as  was  necessary  to  put  plaintiff  off  the  train;  and,  if  you  find 
that  the  conductor  used  only  such  reasonable  force  as  was  neces- 
sary, then  your  verdict  must  be  for  the  defendant,  no  cause  of  ac- 
tion. If  you  find  under  the  circumstances  stated  that  the  con- 
ductor used  more  force  than  was  reasonably  necessary,  then  the 
plaintiff  can  only  recover  for  the  damages  resulting  to  him,  if  any, 
from  such  excess  of  force.  In  determining  the  question  as  to  wheth- 
er or  not  the  conductor  was  justified  in  ejecting  the  plaintiff  from 
his  train,  you  should  take  into  account  all  the  evidence  in  the  case 
bearing  upon  what  occurred  at  the  time  the  plaintiff  first  presented 
his  ticket,  and  what  afterward  occurred  when  the  conductor  re- 
turned to  the  plaintiff  while  he  was  still  in  the  train.  ^^ 

The  court  instructs  the  jury  that  the  provision  printed  upon  the 
face  of  the  ticket  that  the  passenger  shall,  whenever  requested  by 
the  conductor  to  do  so,  identify  himself  by  writing  his  name  or 
otherwise,   is  a  reasonable  regulation,  and   it  would  be  the  duty 

of  to  comply  with  a  request  of  the  conductor  to  identify 

himself,  by  writing  his  name,  or  otherwise,  at  any  time,  even 
though  the  conductor  had  accepted  and  punched  his  ticket  and  re- 
turned the  ticket  to  the  plaintiff,  thereby  intending  to  signify  his 
acceptance  of  the  ticket,  and  thereby  canceling  the  ticket  to  the  end 

of  his  run  at .     Did  the  conductor  request to  identify 

himself  by  writing  or  otherwise?  And  did  refuse  to  write 

his  name,  or  to  otherwise  identify  himself?  If  you  find  that  he 
did  refuse,  after  being  requested  so  to  do,  to  identify  himself,  then 
the  conductor  would  be  justified  in  ejecting  him  from  the  train, 
using  however,  no  more  force  than  was  necessary  to  accomplish 
that  object.  ^^ 

§   1503(2).    Texas 

You  are  charged  that  by  the  acceptance  of  a  railroad  ticket  which 
purports  to  contain  a  contract  between  a  passenger  and  more  than 
one  line  of  railroad,  such  as  read  in  evidence  in  this  case,  the  pur- 
chaser thereby  assents  to  all  its  terms,  and  the  same  thereby  be- 
comes a  contract  between  the  parties.     No  agent  or  employe  of 

29  Pierson  v.  Illinois  Cent.  R.  Co.,  so  Pierson  v.  Illinois  Cent.  R.  Co., 

112  N.  W.  923,  149  Mich.  1G7.  112  N.  W.  923,  149  Midi.  167. 
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any  one  of  the  lines  has  the  power  to  alter,  modify,  or  waive  any 
of  the  conditions  contained  in  the  joint  contract,  without  the  con- 
sent of  all.  By  the  terms  of  the  ticket  read  in  evidence  as  the  con- 
tract between  the  plaintiff  and  defendant,  the 'Company,  it 

is   provided   in   subdivision  No.  ,  as   one  of  the  c9nditions 

upon  which  defendant  agrees  to  be  bound,  and  as  one  of  the  con- 
siderations for  the  reduced  rates  at  which  the  said  ticket  is  sold, 
that  the  original  purchaser  (the  plaintiff  in  this  case)  agrees  to  sign 
his  name,  and  otherwise  identify  himself  as  such,  whenever  called 
upon  to  do  so  by  any  conductor  or  agent  upon  the  line  or  lines  over 
which  the  ticket  reads,  and  that,  on  failure  or  refusal  to  do  so,  the 
ticket  shall  become  thereafter  void,  and  that  it  may  be  taken  up,  and 
full  fare  collected,  if  presented  at  any  time  for  passage  by  another 
person.  The  condition,  rule,  or  regulation  requiring  an  original 
purchaser  of  a  ticket  such  as  is  shown  in  evidence  in  this  case  to 
sign  his  name  thereto,  and  otherwise  identify  himself,  when  called 
upon  by  a  conductor  of  a  line  over  which  the  contract  reads,  is  a 
reasonable  one.  If  a  passenger  accepts  a  ticket  containing  such  a 
condition  in  the  body  of  the  contract,  and  knows  the  provisions, 
or  has  an  opportunity  to  know  them,  and  uses  it,  and  the  connect- 
ing carrier  company  has  resorted  to  no  unfair  means  of  deception, 
the  passenger's  assent  to  the  same  will  be  conclusively  presumed. 
If,  therefore,  you  find  from  the  evidence  in  this  case  that  the  con- 
ductor of  the  defendant  company  called  upon  the  plaintiff  to  sign 
his  name  to  the  said  ticket,  and  gave  hiin  the  opportunity  to  do 
so,  and  that  plaintiff  failed  and  refused  to  sign  his  name  thereto, 
before  the  said  conductor  ejected  him  from  the  train,  and  that,  fail- 
ing to  sign  his  name,  the  conductor  called  upon  plaintiff,  and  re- 
quested him  to  pay  his  fare,  and  that  plaintiff  failed  and  refused 
to  do  so,  you  are  instructed  that  in  that  event  the  conductor  would 
have  the  right  to  eject  plaintiff  from  the  defendant's  train;  and  if 
he  did  so,  and  used  no  more  force  than  was  sufficient  to  eject  plain- 
tiff from  the  train,  the  plaintiff  cannot  recover,  and  your  verdict 
will  be  for  the  defendant.  ^^ 

§  1504.     Mistake  as  to  right  of  transportation — Authority  of  agent 
to  sell  ticket 

The  court  instructs  the  jury  that  the  burden  of  proof  in  this  case 
is  on  the  plaintiff  to  establish  that  he  was  a  passenger  on  defend- 
ant's train  on  the  day  and  date  mentioned  in  his  complaint,  that 
he  was  entitled  to  passage  thereon,  and  that  he  was  forcibly  eject- 
ed therefrom  ;  and  if  you  find  from  the  preponderance  of  the  evi- 
dence that  the  plaintiff  purchased  the  ticket  introduced  in  evidence 

31  Ketctieson  v.   Southern  Pac.  Co.,    4G  S.  W.  007,  19  Tex.  Civ.  App.  2S8. 
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from  the  agent  of  the  ■  Railway  Company  at  ,  and 

that  said  ticket  was  honored  by  the  defendant  on  its  train  going 

from to : — ,  then  the  remaining  portion  of  said  ticket  did 

entitle  the  plaintiff  to  be  carried  as  a  passenger  back  from  

to  .     And  if  you  find  that  the  plaintiff"  had  the  remaining 

portion  of  said  ticket,  and  that  he  tendered  the  same  to  the  con- 
ductor or  auditor  of  the  defendant's  train,  and  having  tendered 
said  ticket  was  ejected  from  said  train,  then  your  verdict  must 
be  for  the  plaintiff.  ^^ 

§  1505.     Passenger   given   wromg   ticket    through    fault   of   ticket 
agent 

I  charge  you  that  in  proper  cases  the  conductor  must  heed  the 
statement  and  explanation  of  the  passenger  as  to  his  rights,  and 
that  when  he  has  requested  and  paid  for  a  ticket  to  a  certain  place 
and  he  boards  a  train  without  fault,  believing  that  he  has  obtained 
that  which  he  sought,  he  is  entitled  to  ride  thereon,  even  though 
the  agent  has  not  furnished  him  with  the  proper  evidence  of  his 
right  to  ride.  ^^ 

§  1506.     Passenger  misled  into  taking  wrong  train 

The  plaintiff  contends  that  he  made  inquiry  of  —  as  to 

whether  the  passenger  train  No.  made  connection  at  B. 

with  the  train  running  from  by  way  of  B.  to  W.,  and  he 

contends  that  in  this  inquiry told  him  that  he  would  make 

connection  at  B. ;  he  contends  and  alleges  that  he  relied  upon  that 

assurance  given  him  by  ,  and  after  buying  a  mileage  book 

that  the  book  was  pulled  from to  W.,  and  that  he  received 

a  ticket  from  to  W.  in  exchange  for  the  mileage  that  he 

pulled,  and  he  alleges  and  contends  that  some  time  after  that 

stated  to  him  he  would  guarantee  he  would  make  connection  at  B. 

on  this  train  No. ,  and  that,  relying  upon  this  assurance,  he 

boarded  train  No.  when  it  came  to  and  became  a 

passenger  thereon ;  and  he  contends  that  when  the  train  reached 
a  point  a  few  miles  from  B.,  the  agent  of  the  defendant,  the  ticket 
collector,  gave  him  information  that  he  would  not  make  his  con- 
nection at  B.  for ,  and  that  he  would  be  required  to  pay  the 

sum  of cents  in  cash  in  order  to  continue  his  journey  by  way 

of and to  reach ;  and  he  contends  that  when 

this  was  called  to  his  attention  by  the  auditor  he  informed  him  of 

what  had  happened  between  himself  and at ,  and  that 

after  his  talk  with  the  conductor  and  the  ticket  collector  they  still 
insisted  he  would  have  to  pay  — cents  in  order  to  continue  his 

3  2  Chicago.   R.   I.   &   P.   Ry.   Co.   v.  3  3  Levan  v.  Atlantic  Coast  Line  R. 

Newburn,  136  P.  174,  39  Okl.  701.  Co.,  68  S.  E.  770,  86  S.  C.  514. 
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journey.  He  contends  also  that,  after  making  known  to  them  what 

had  occurred  between  himself  and  ,  and  after  they  made 

demand  upon  him  that  he  pay  cents  in  cash,  he  informed 

the  auditor  and  conductor,  one  or  both,  that  he  was  willing  to 
let  them  have  a  sufficient  number  of  miles  off  of  his  mileage  book 

with  which  to  make  the  sum  demanded  of  him,  to  wit, cents. 

He  also  contends  that  in  his  interview  he  offered  to  let  his  book  be 

pulled  to  B.  in  order  to  make  up  this  cents ;    also  that  he 

made  an  offer  that  if  they  would  let  him  ride  on  to  ,  his 

mileage  book  might  be  used  there  so  that  enough  could  be  pulled 

from  the  book  to  make  up  the  ■  cents ;    but  he  says  these 

offers  made  by  him  to  use  the  book  and  take  the  mileage  off  of  it 
instead  of  cash  were  refused  by  the  conductor  and  ticket  collector, 
and  he  insists  you  ought  to  find  from  the  evidence  also  that,  under 
these  circumstances,  when  he  got  to  B.,  the  train  not  being  there 
for  him  to  go  on  the  short  route,  they  should  not  have  put  him 
off  the  train,  but  allowed  him  to  go  on  under  the  circumstances 

by  way  of  and  ,  he  insisting  that  if  there  was  not 

actually   a   contract   between   himself   and   the    agent,   ,   at 

,  except  as  was  understood  by  both  him  and  ,  never- 
theless he  was  misinformed  and  misdirected,  and  the  conditions 
at  B.  were  erroneously  represented  to  him  by  .  and  there- 
fore that  he  should  not  have  been  held  to  the  exact  terms  of 
the  contract  as  expressed  on  the  ticket  and  put  off  the  train. 
He,  therefore,  insists  that  he  was  wrongfully  put  off  the  train  and 
that  you  should  answer  the  second  issue,  "Yes."  If  the  plaintiff' 
has  satisfied  you  by  the  greater  weight  of  the  evidence  that  his 
contentions  to  which  I  have  called  your  attention  are  true,  and 
that  although  this  ticket  was  issued  having  upon  it  the  terms  that 
it  does,  it  was  good  for  transportation  by  way  of  the  short  route, 
that  is  to  say,  by  way  of  B.,  and  if  you  further  find  that  he  was 

actually  misled  at  the  time issued  the  ticket  to  him  by  the 

erroneous   representation,    misdirection,    or   mistake   of  at 

that  time,  that  is  to  say,  the  time  he  boarded  the  train,  and  that 
thereby  he  was  caused  to  become  a  passenger  on  the  train ;  and 
if  you  further  find  that  the  plaintiff  was  not  advised  or  informed  as 
to  the  connection  of  this  train  at  B.  otherwise,  or  could  not  have 
been,  in  the  exercise  of  reasonable  care,  and  you  further  find  that 
the  plaintiff,  while  he  was  on  the  train  and  when  the  extra  amount 

of cents  was  demanded  of  him,  informed  the  conductor  and 

the  collector,  one  or  both,  of  what  had  occurred  between  him- 
self and  the  agent, ,  at ;    and  if  you  further  find  that 

the  plaintiff  then,  under  those  circumstances,  after  making  that  ex- 
planation and  offering  to  pay  the cents  extra  from  his  mile- 
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age  book  by  the  pulling  of  coupons  therefrom  at  B.  or  at 


or  on  the  train,  and  you  find  that  the  conductor  would  not  allow 
him  to  do  this — if  all  these  facts  are  found  by  you  as  contended 
by  the  plaintiff,  and  by  the  greater  weight  of  the  evidence,  then 
the  court  instructs  you  that  the  conductor  would  not  have  been 
authorized,  as  the  court  understands  the  law,  to  haye  put  him  off 
the  train.^* 

§  1507.     Rights  of  passenger  continuing  journey  on  another  train 
after  stopping  over 

The  jury  are  instructed  that,  if  the  jury  shall  find  from  the  evi- 
dence that  the  plaintiff,  on  the day  of ,  purchased  at 

a  through   ticket  from   that   place  to  B.  ,  over  the 

Railroad  and  the Railroad,  and  on  that  day  proceeded 

on  his  journey  as  far  as  P. ,  on  the  last-named  road,  where  iie 

left  the  train  ;    and  if  the  jury  shall  further  find  that  after  passing 

,  the  then  conductor  of  the  train  took  up  said  through  ticket 

and  gave  plaintiff  the  check  in  lieu  thereof,  which  has  been  offered 
in  evidence;  and  if  the  jury  shall  further  find  that  the  plaintiff,  on 

the  day  of  said  ,  got  upon  the  defendant's  train  for 

B. at  H. ,  and  the  then  conductor  refused  to  take  said 

check,  but  informed  the  plaintiff  that  he  must  pay  his  fare  to  B. 

,  or  he  would  be  obliged  to  stop  the  cars  and  put  him  off,  and 

that  the  defendant  refused  to  pay  said  fare,  and  the  said  plaintiff 
was  then  put  off,  then  the  plaintiff  is  not  entitled  to  recover  in  this 
case,  provided  the  jury  shall  find  that  no  more  force  than  was 
necessary  was  used  in  putting  said  plaintiff  off  the  train,  even  if 

the  jury  shall  further  find,  that  on  arriving  at  P. on  the  train, 

on  the  said day  of ,  the  plaintiff  inquired  from  a  man 

at  the  window  of  the  ticket  office  of  the  defendant  at  that  place 
whether  said  check  would  be  good  to  take  him  on  to  B. an- 
other day,  and  was  told  by  said  man  that  it  would.  ^^ 

§  1508.  Good  faith  of  conductor  as  defense  to  wrongful  expulsion 
I  instruct  you  that  if  the  passenger  has  done  what  is  necessary 
under  the  rules  of  the  carrier  to  entitle  him  to  transportation,  the 
carrier  will  be  liable  for  his  expulsion,  or  threatened  expulsion,  by 
reason  of  the  mistake,  or  want  of  judgment  on- the  part  of  the  con- 
ductor, although  the  conductor,  under  the  circumstances,  acts  in 
good  faith.  ^^ 

3  4  Hallman  v.  Southern  R.  Co.,  85  so  Union  Traction  Co.  of  Indiana  v. 

S.  E.  298,  169  N.  C.  127.  Smith  (Ind.  App.)  123"  N,  E.  4. 

3  3  MoClure  v.  Philadelphia,  W.  &  B. 
R.  Co.,  34  Md.  532,  6  Am.  Rep.  345. 
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§  1509.     Ejection  because  of  honest  mistake  as  to  validity  of  ticket 

The  jury  is  instructed  that  a  passenger  who  has  paid  his  fare  to 
a  common  carrier,  and  has  received  a  ticket  properly  issued  and 
delivered  to  him  evidencing  such  payment,  is  entitled  to  have  the 
same  honored  by  the  carrier,  and  that  a  refusal  to  honor  it  by  an 
agent,  or  the  agents  of  the  carrier,  even  though  honestly  mistaken 
concerning  its  validity,  does  not  relieve  the  carrier  from  responsi- 
bility for  such  refusal  to  honor  it.  *' 

The  jury  is  instructed  that  if  it  believes  from  the  evidence  in  this 
case  that  improper  punch  marks,  or  other  mutilations,  were  made 
upon  the  railroad  ticket  submitted  in  evidence,  and  that  they  were 
made  by  any  agent  of  defendant  of  his  own  volition,  and  without 
the  consent  of  the  rightful  owner  thereof,  such  fact  constitutes  no 
defense  to  defendant  for  refusing  to  honor  such  ticket.^* 

§  1510.     Manner  and  place  of  ejection 
§   1510(1).    Illinois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  because  of  refusal  to  pay  fare  plaintiff  was  ejected  by  the  con- 
ductor at  a  place  other  than  the  usual  stopping  place  for  passengers, 
3'^ou  will  find  for  plaintiff,  and  if  you  believe  from  the  evidence 
that  plaintiff  was  put  oft"  at  a  place  other  than  the  passengers'  plat- 
form at  said  station,  and  that  said  platform  was  the  usual  stopping 
place  for  passengers  riding  on  the  freight  train  on  which  plain- 
tiff had  taken  passage,  then  you  will  find  for  the  plaintiff.  ^^ 

§   1510(2).    Iowa 

You  are  instructed  that  railroad  companies  have  the  right  to  de- 
mand and  receive  legal  rates  of  fare  from  persons  traveling  on 
their  trains,  and  in  the  event  of  the  refusal  of  a  passenger  to  pay 
his  fare  or  show  a  ticket,  conductors  of  a  train  have  a  right  to  eject 
such  a  passenger  from  the  train  without  using  any  more  force  or 
violence  than  may  be  necessary  to  overcome  any  unlawful  resist- 
ance which  such  passenger  may  offer.  It  is  the  duty  of  the  con- 
ductor to  bring  the  train  to  a  full  stop  before  compelling  the  party 
to  be  ejected  to  step  from  the  train,  and  exercise  such  ordinary  care 
in  ejecting  him  as  an  ordinarily  prudent  man  would  exercise  under 
similar  circumstances  as  connected  with  this  case.  In  this  case  it 
is  not  necessary  that  the  train  should  be  at  a  station  in  order  to 
justify  the  ejection  of  a  person  refusing  to  pay  fare;  but  a  con- 
ductor has  a  right  to  eject  such  a  person  between  stations  at  points 

37  Forrester   v.    Soutlieru   Pac.   Co.,  134  P.  753,  36  Nev.  247,  48  L.  R.  A. 

134  P.  753,  36  Nev.  247,  48  L.  R.  A.  (N.  S.)  1. 

(N.  S.)  1.  3  9  Illinois  Central  R.  Co.  v.  Nelson, 

3  8  Forrester  v.  Southern  Pac.  Co.,  59  111.  110. 
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where  the  situation  of  the  ground  is  such  as  not  to  expose  the  per- 
son ejected  to  special  risks  of  danger.  ^^ 

§   1510(3).     Texas 

You  are  instructed  that,  if  you  find  and  believe  from  the  evidence 
that  the  plaintiff  was  a  passenger  on  the  train  of  the  defendant 
company,  as  alleged,  but  that  she  refused  to  pay  the  fare  of  her 

son  ,  then  you  are  instructed  that  the  defendant  company 

would  have  the  right  to  eject  such  boy  from  said  train,  and  was  en- 
titled to  the  use  of  such  force,  if  any,  as  may  have  been  reasonably 
necessary  to  make  such  ejectment  if  any;  but  in  making  such 
ejectment,  if  any,  the  defendant  company  would  be  bound  to  exer- 
cise ordinary  care  not  to  injure  the  plaintiff,  and  the  failure  of  the 
agents  and  servants  of  the  defendant  company  to  exercise  such 
ordinary  care  would  be  negligence.  '*^ 

§  1511.     Same — Use  of  abusive  language  or  more  force  than  nec- 
essary 
See,  also,  ante,  §  1503a). 
§  1511(1).    Illinois 

The  court  instructs  you  that,  though  you  may  believe,  from  the 
evidence,  that  the  plaintifif  failed  or  refused  to  give  the  conductor 
a  transfer  or  a  cash  fare,  the  defendant  still  owed  her  the  duty  not 
to  wantonly  or  maliciously  injure  her,  and  not  to  use  more  force 
than  was  reasonably  necessary  in  order  to  eject  her  from  the  car. 
Therefore,  if  you  believe,  from  the  evidence,  that  the  defendant's 
conductor  in  charge  of  said  car,  acting  within  the  scope  of  his 
employment,  ejected  or  attempted  to  eject  the  plaintiff  from  said 
car,  and  that  in  so  doing  he  used  more  force  than  was  reasonably 
necessary  in  order  to  eject  her,  and  thereby  wantonly  and  mali- 
ciously injured  and  humiliated  her,  as  charged  in  the  declaration, 
you  should  find  the  defendant  guilty.*^ 

§   15!  1(2).    Missouri 

The  jury  are  instructed  that  if  you  find  from  the  evidence  that 
plaintiff  refused  to  pay  his  fare,  then  the  conductor  had  a  right 
to  put  him  off  the  car,  but  he  had  no  right  to  use  any  more  force 
than  was  necessary  to  put  him  off,  nor  to  subject  him  to  danger 
of  injury  by  pushing  him  off  the  car  while  it  was  moving  so  rapidly 
as  to  endanger  his  safety.  If  you  find  from  the  evidence  that  the 
conductor  violently  pushed  plaintiff  from  the  car,  and  that  at  the 
time  the  car  was  moving  so  rapidly  as  to  throw  him  to  the  ground, 

40  Brown  v.  Chicago,  R.  I.  &  P.  R.  G.  Ry.  Co.,  122  S.  W.  897,  57  Tex. 
Co.,  1  N.  W.  4S7,  51  Iowa.  2.35.  Civ.  App.  502. 

41  Williamson  v.  Chicago,   R.   I.  &  4  2  Chicago  Consol.  Traction   Co.   y. 

Mahoney,  82  N.  E.  868,  230  111.  502. 
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and  that  he  was  injured  by  being-  so  thrown  to  the  ground,  then 
the  plaintiff  is  entitled  to  recover.*^ 

You  are  instructed  that,  if  you  find  from  the  evidence  that  plain- 
tiff' caused  a  disturbance  on  said  car,  and  that  the  conductor  un- 
dertook to  eject  him  from  the  car,  then  the  conductor  of  said  car 
was  justified  only  in  using  as  much  force  as  was  reasonably  nec- 
essary under  the  circumstances  to  eject  said  plaintiff;  and  if  you 
find  that  the  said  conductor  did  undertake  to  eject  plaintiff  from 
said  car,  and  that  in  so  doing  he  used  more  force  than  was  rea- 
sonably necessary  under  the  circumstances,  then  you  will  find  for 
the  plaintiff.^* 

§   1511(3).    North  Carolina 

The  jury  are  instructed  that,  if  the  conductor  had  the  right  to 
eject  the  plaintiff',  he  had  the  right  to  use  as  much  force  as  was 
necessary  to  accomplish  the  ultimate  purpose  to  remove  him,  if 
he  had  not  got  a  ticket,  from  the  train.  Now,  you  cannot  weigh 
that  in  golden  scales.  You  cannot  say  he  did  use  exactly  as  much 
force  as  is  necessary,  or  he  did  exceed  it  by  the  smallest  grain. 
I  do  not  think  that  would  be  reasonable  interpretation,  because  a 
man,  if  it  is  necessary  for  him  to  lift  a  passenger  up  or  drag  hin; 
along,  probably  could  not  measure  to  an  exact  nicety  just  how 
much  force  it  would  require ;  but  this  word  "unnecessary  force" 
means  here  that  it  should  be  apparent  to  you,  as  triers  of  this  case, 
that  the  conductor  exceeded  the  force  that  was  required,  that  he 
acted  in  a  manner  which  showed  the  exercise  in  that  sense  of 
unnecessary  force,  that  he  did  more  than  you  could  see  and  will 
say  that  it  was  necessary  for  him  to  have  done,  that  he  exceeded 
the  rights  which  the  statute  gives  him  to  do  in  such  things  as  are 
reasonably  necessary  to  accomplish  the  ultimate  object.'*^ 

§   1511(4).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
in  ejecting  plaintiff  from  the  train  the  conductor  used  abusive  and 
insulting  language,  and  unnecessarily  vexed,  annoyed,  distressed, 
and  humiliated  plaintiff,  and  used  more  force  than  was  necessary 
to  eject  him  from  the  train,  then  and  in  that  event  you  will  find  for 
the  plaintiff,  and  assess  such  damages  as  will  reasonably  compen- 
sate him  for  damages  suffered  by  reason  of  such  abusive  language 
and  excessive  force,  unless  plaintiff  himself  contributed  to  his  own 
damage,  as  hereinafter  indicated.  And  in  this  connection  you  are 
further  charged  that  if  you  believe  from  the  evidence  in  this  case 

43  Gotwald    V.     St.    Louis    Transit  4  5  McNairy  v.  Norfolk  &  W.  R.  Co., 

Co.,  77  S.  W.  125,  102  Mo.  App.  492.  90  S.  E.  497,  172  N.  C.  505, 

■4  4  Ickenroth    v.    St.    Louis   Transit 
Co.,  77  S.  W.  162,  102  Mo.  App.  597. 
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that  plaintiff  was  vexed,  annoyed,  and  distressed,  but  that  it  was 
brought  about  by  plaintiff's  refusal  to  leave  the  train  when  re- 
quested so  to  do  by  the  conductor,  if  he  was  so  requested,  and  he 
did  so  refuse,  then  you  will  find  for  the  defendant.^* 

§  1512.     Same — Duty  towards  drunken  passenger 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  on  or  about  ,  plaintiff's  intestate,  ,  was 

on  one  of  defendant's  trains  running  from  the  city  of  to 

in  such  a  state  of  intoxication  as  to  render  him  mentally  or 

physically  incapable  of  caring  for  himself,  and  that  the  defendant's 
servants  or  agents  in  charge  of  said  train  knew  his  helpless  con- 
dition and  his  inability  to  care  for  himself  at  the  time  he  was 
ejected,  and  with  such  knowledge  negligently  ejected  him  from  the 
train  at  a  time  and  place  and  under  such  circumstances  as  to  neces- 
sarily or  probably  endanger  his  life  by  passing  trains,  and  shortly 
thereafter  plaintift"s  intestate  was  killed  by  the  train  from  which 
he  was  ejected  or  one  following,  they  should  find  for  the  plaintiff 
such  sum  as  will  reasonably  compensate  his  estate  for  the  destruc- 
tion, if  any,  of  his  power  to  earn  money,  if  any,  and  in  making 
their  estimate  the  jury  may  take  into  consideration  the  age  of 
plaintiff's  intestate  and  probable  duration  of  his  life.     The  jury's 

finding,  if  any,  cannot  exceed  in  all  the  sum  of  $ ,  the  amount 

claimed  in  the  petition.  Unless  the  jury  so  believes,  they  shall 
find  for  the  defendant.*' 

The  court  says  to  the  jury  that  you  cannot  find  for  the  plaintiff 
unless  you  believe  from  the  evidence  that  the  decedent  at  the  time 
he  was  ejected  from  the  train  was  in  such  a  state  of  intoxication 
that  he  was  rendered  mentally  or  physically  incapable  of  taking 
care  of  himself,  and  in  such  helpless  condition  that  to  put  him  off 
the  train  under  the  circumstances  necessarily  or  probably  exposed 
him  to  danger  of  death  or  great  bodily  harm  from  passing  trains, 
and  that  the  defendant's  agents  and  servants  in  charge  of  the  train 
at  the  time  had  notice  of  the  then  helpless  condition  and  the  dan- 
ger to  which  he  would  be  or  probably  be  exposed  by  being  then 
and  there  ejected  from  the  train,  and  that  defendant's  agents  and 
servants,  with  knowledge  of  such  helpless  condition,  forcibly,  will- 
fully, and  negligently  ejected  him  therefrom.** 

48  Ketcheson  v.  Southern  Pac.  Co.,  48  Louisville  &  N.  R.  Co.  v.  Tuggle's 

46  S.  W.  907,  10  Tex.  Civ.  App.  288.  Adm'r,  152  S.  W.  270,  151  Ky.  409. 

4  7  Louisville  &  N.  R.  Co.  v.  Tugsrle's 
Adm'r,  152  S.  W.  270,  151  Ky.  409. 
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§  1513.  Liability  for  injuries  to  bystanders  resulting  as  incident 
to  act  of  ejecting  passenger 

The  court  instructs  the  jury  that  a  conductor  in  charge  of  a  pas- 
senger train  has  a  right  to  defend  himself  from  attack  or  wanton 
insult,  but  he  has  no  right  to  strike  a  passenger  over  the  head  with 
a  pistol  for  insulting  him.*® 

The  court  instructs  the  jury  to  find  for  the  plaintiff  all  dam- 
ages he  has  sustained,  unless  they  believe  from  the  evidence  that, 
at  the  time  the  conductor  struck  the  negro  with  the  pistol,  he  then 
had  reason  to  believe  and  did  believe  his  own  life  was  in  real  or 
apparent  danger,  or  that  he  was  in  real  or  apparent  danger  of  great 
bodily  harm  at  the  hands  of  the  negro  with  a  deadly  weapon.^** 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  negro  applied  violent  and  abusive  epithets  to  the 
conductor  while  he  was  putting  him  off  the  train,  and  that  the 
conductor  hit  him  with  a  pistol  for  using  said  language,  and  not 
in  self-defense,  then  they  will  find  for  the  plaintiff  all  damages 
he  has  sustained  on  account  of  the  conductor  hitting  said  negro.''^ 

The  court  instructs  the  jury  that  the  conductor  was  acting  with- 
in the  scope  of  his  employment  and  about  his  master's  business 
at  the  time  the  injury  complained  of  by  plaintiff  was  incurred ;  and 
unless  they  believe  from  the  evidence  that  the  conductor  was  act- 
ing in  necessary  self-defense,  or  was  in  imminent  danger,  real  or 
apparent,  of  bodily  harm  at  the  hands  of  the  negro  with  a  deadly 
weapon,  then  they  will  find  for  plaintiff  and  assess  his  damages 
at  such  sum  as  shown  by  the  evidence,  not  to  exceed  the  amount 
sued  for.^^ 

§  1514.  Gist  of  action  for  wrongful  ejection — Necessity  of  show- 
ing willfulness 
The  court  instructs  the  jury  that  the  gist  of  this  action  is  the  al- 
leged wrongful  ejection  of  the  plaintiff  from  the  defendant's  car. 
He  cannot  recover  upon  proof  of  mere  negligence,  however  gross 
such  negligence.  The  cause  of  action  alleged  by  the  plaintiff  is 
not  for  negligence,  and  does  not  require  prgof  of  plaintiff's  free- 
dom from  negligence.  The  plaintiff's  only  right  of  recovery  un- 
der his  complaint  is  for  willful  injury,  if  proven.  A  willful  injury 
is  that  which  flows  from  an  injurious  act,  purposely  committed, 
with  the  intent  to  commit  injury.  In  determining  whether  the 
injury,  if  any,  was  committed  willfully  you  may  consider,  with 
other  circumstances  of  the  case,  the  manner  of  the  conductor,  the 

40  Coleman  v.  Yazoo  &  M.  V.  R.  Co.,  si  Coleman  a-.  Yazoo  &  M.  V.  R.  Co., 

43    So.   473,  90  Miss.  629.  43  So.  473,  90  Miss.  629. 

5  0  Coleman  v.  Yazoo  &  M.  V.  R.  Co.,  52  Coleman  v.  Yazoo  &  M.  V.  R.  Co., 

43  So.  473,  90  Miss.  629.  43  So.  473,  90  Miss.  629. 
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force,  if  any,  used  by  him,  and  the  effects  of  his  acts,  together  with 
the  presumption  that  every  person  intends  the  natural  and  proba- 
ble consequences  of  his  wrongful  acts;  and  an  unlawful  intent 
may  be  inferred  from  the  conduct  which  shows  a  reckless  disregard 
of  consequences,  and  a  willingness  to  inflict  injury  by  purposely 
and  voluntarily  doing  the  act,  with  knowledge  that  some  one  is 
in  a  situation  to  be  unavoidably  injured  thereby.^^ 

§  1515.     Burden  of  proof  in  action  for  wrongful  ejection 

You  are  charged  that  under  the  issues  presented  in  this  case  the 
burden  of  proof  is  upon  the  plaintifif,  and,  to  entitle  him  to  recover, 
he  must  have  shown  to  your  satisfaction  that  he  has  been  injured 
substantially  as  alleged  in  his  petition,  and  that  such  injury  was 
not  caused  by  the  contributory  negligence  of  himself,  as  herein- 
after charged.  If  this  has  been  shown  to  your  satisfaction,  the 
burden  of  proof  then  shifts  to  the  defendant  company,  and  it  de- 
volves upon  the  defendant  to  show  that  it  is  not  liable  for  damages 
by  reason  of  the  contributory  negligence  of  plaintifif  as  herein 
charged.^* 

§  1516.     Damages  for  wrongful  expulsion 
§   1516(1).    Alabama 

I  charge  you,  gentlemen  of  the  jury,  that  if  the  plaintiff  paid  the 
conductor  her  fare  from to ,  then  the  conductor  com- 
mitted an  assault  and  battery  upon  the  plainiff,  for  which  the  de- 
fendant is  liable  in  any  damages  the  plaintifif  may  have  suiifered, 
if  any,  not  exceeding  the  amount  claimed  in  the  complaint;  and 
in  assessing  damages  the  jury  are  authorized,  in  their  best  judg- 
ment, to  award  a  fair  and  reasonable  compensation  for  any  physi- 
cal pain  or  mental  suffering  that  the  jury  believe  the  plaintifif  suf- 
fered, and  also  as  a  punishment  to  the  defendant,  if  the  jury  be- 
lieve such  damages  should  be  awarded.^^ 

§   1516(2)..    Florida 

On  the  question  of  damages,  the  court  instructs  you,  if  you  find 
that  the  defendant  unlawfully  put  the  plaintifif  ofif  the  train,  then 
it  was  incumbent,  on  the  plaintifif  to  exercise  all  reasonable  care 
and  prudence  for  his  personal  safety  and  comfort  and  such  as  a 
reasonably  prudent  man  would  have  done  under  the  same  circum- 
stances. If  you  find  that  he  was  unlawfully  put  ofif  the  train,  and 
after  being  put  off  the  train  he  did  not  act  as  a  reasonably  prudent 
and  cautious  man,  unnecessarily  exposed  himself  to  the  weather, 

5  3  Citizens'  St.  R.  Co.  of  Indianapo-  5  4  Ketcheson  v.  Southeru  Pac.  Co.. 

lis  V.  Willoeby,  33  N.  E.  627,  134  Ind.  4^  S.  W.  907,  19  Tex.  Civ.  App.  288. 
563.  ■'■'  Birmingliam  Ry.,  Light  &  Power 

Co.  V.  Lee,  45  So.  164,  153  Ala.  386. 
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and  was  made  sick,  suffered  bodily  pain,  then  the  defendant  is  not 
liable  for  any  damages  for  said  sickness  and  bodily  pain;  but,  if 
unlawfully  put  off,  as  explained  to  you,  then  the  company  would 
be  responsible  for  damages  to  the  value  of  the  ticket.  If  you  find 
that  he  was  unlawfully  put  off,  as  I  explained  to  you,  and  the  plain- 
tiff" acted  as  a  prudent  and  reasonable  man  under  the  circum- 
stances, and  in  the  exercise  of  such  reasonable  and  prudent  con- 
duct was  exposed  to  inclement  weather  and  suft'ere'd  bodily  pain 
and  sickness,  then  these  are  matters  you  are  to  consider  in  assess- 
ing damages.^*' 

i   1516(3).     Illinois 

The  jury  are  instructed  that  if  you  shall,  under  the  evidence,  find 
the  defendant  guilty  of  the  trespass  charged  against  it,  then,  in 
assessing  plaintiff's  damages,  you  are  at  liberty,  not  only  to  as- 
sess the  damages  at  such  a  sum  as  to  compensate  the  plaintiff'  for 
such  pecuniary  injury  as  he  has  suffered  in  consequence  of  such 
trespass,  if  the  jury  believe  from  the  evidence  that  plaintiff  has 
suffered  any  pecuniary  injury,  but  also  to  compensate  him  for  the 
feeling  of  shame  or  humiliation  which  plaintiff  endured  in  conse- 
quence of  being  thus  put  off  and  expelled  from  a  public  conveyance, 
provided  the  jury  shall  believe  from  the  evidence  that  plaintiff  did 
in  fact  endure  and  experience  such  feelings  of  shame  and  humilia- 
tion in  consequence  of  such  treatment  at  the  hands  of  defendant.^'^ 

§  1516(4).    Kentucky 

You  are  instructed  that,  in  case  you  find  for  plaintiff,  you  will 
award  her  such  sum  in  damages  as  you  may  believe  from  the  evi- 
dence will  fairly  compensate  her  for  any  mortification  or  humilia- 
tion, for  any  inconvenience  or  discomfort,  and  for  any  sickness 
which  you  may  believe  from  the  evidence  she  suff"ered  as  the  direct 
or  proximate  cause  of  being  ejected  from  said  train.^* 

§   1516(5).    North  Carolina 

The  court  instructs  you  that  compensatory  damages  cover  and 
include  a  reasonable  and  fair  compensation  for  loss  of  time,  loss 
of  money,  physical  inconvenience,  and  mental  suffering  and  hu- 
miliation endured,  and  which  could  be  considered  as  a  reasonable 
and  probable  result  of  the  wrong  done.  Of  course,  you  must  find 
that  the  plaintiff  sustained  the  wrong  and  that  it  was  the  proxi- 
mate cause  of  the  damage  sustained,  if  you  find  that  there  was  dam- 
age, and  as  to  this  you  have  been  instructed  above. ^^ 

The  court  instructs  the  jury  that  the   amount  or  quantity  of 

^«  Seaboard  Air  Line  Ry.  v.  Scar-  ss  LouLsville  &  N.  R.  Co.  v.  Sum- 
borough,  42  So.  706,  52  Fla.  42.5.  mors,  118  S.  W.  926,  1.33  Ky.  684. 

57  Chicago  &  N.  W.  R.  Co.,  79  111.  ^o  Edwards  v.  Southern  Ry.  Co.,  78 

584.  S.  E.  219,  162  N.  C.  278. 
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damage  which  plaintiff  would  be  entitled  to  recover  in  this  view 
would  depend  upon  the  facts  as  you  find  them  to  be  from  the. evi- 
dence. If  you  find  from  the  evidence,  and  from  its  greater  weight, 
that  the  defendant's  conductor,  after  taking  up  the  plaintiff's  ticket, 
went  to  plaintiff  and  again  demanded  a  ticket  and  stated  that  un- 
less he  paid  his  fare  he  (the  conductor)  would  put  him  oft"  the  train, 
and  that  this  was  stated  to  plaintiff  in  the  presence  of  other  pas- 
sengers and  in  a  manner  to  humiliate  and  wound  the  feelings  of 
plaintiff,  and  that  defendant's  conductor  actually  did  eject  plaintiff 
from  its  train,  then  you  will  consider  these  facts  as  elements  of 
compensatory  damages.  And  if  you  further  find  that  defendant's 
conduct  in  ejecting  and  putting  plaintiff  off  its  train  was  calculated 
to  humiliate  plaintiff,  then  you  will  consider  his  humiliation  and 
the  suffering  entailed  thereby  as  elements  of  damages,  as  above 
explained  to  you.  And  if  you  further  find  that  the  plaintiff  was 
actually  humiliated  by  the  conduct  of  the  defendant  in  putting  him 
off  the  train  in  an  out  of  the  way  place,  if  you  find  that  he  was  put 
off  at  an  out  of  the  way  place,  after  he  had  bought  and  turned  in 
his  ticket  to  the  conductor,  and  that  he  suffered  mental  pain  on 
account  of  such  conduct  by  defendant,  then  he  would  be  entitled 
to  compensation  in  damages,  notwithstanding  the  conductor  may 
not  have  had  any  intention  of  causing  him  humiliation  and  pain. 
The  question  is,  Was  the  conduct  of  defendant  (if  you  find  it  to  be 
wrongful  as  explained  to  you  above)  calculated  to  entail  mental 
suffering  upon  the  plaintiff  by  humiliation  and  mortification,  and 
did  he  actually  suffer  in  that  manner?^" 

§  1516(6).     South   Carolina 

The  court  instructs  the  jury  that,  if  you  come  to  the  conclusion 
that  the  plaintiff  has  satisfied  you  by  the  preponderance  of  the  evi- 
dence that  her  rights  as  a  passenger — if  she  was  a  passenger — 
have  been  invaded  in  a  high-handed,  wrongful  manner,  wanton 
manner,  that  she  was  ejected  unlawfully  from  the  train,  then  she 
is  entitled,  not  only  to  actual  damages,  but  what  is  known  as 
punitive  damages,  by  way  of  punishing  the  railroad  company  for 
any  high-handed  or  willful  conduct  in  the  invasion  of  her  rights 
as  a  passenger.  I  charge  you  that  an  unlawful  ejection  is  an  in- 
vasion of  a  passenger's  right,  and  it  would  be  the  duty  of  the 
jury,  if  they  conclude  that  she  was  unlawfully  ejected,  to  write  a 
verdict  for  punitive  damages.*^ 

§   1516(7).    Texas 

You  are  instructed  that,  if  you  find  from  the  evidence  that  by 
reason  of  being  put  off  the  train,  and  as  the  probable  and  reasona- 

610  Edwards  v.  Southern  Ry.  Co.,  78  c  i  Williams  v.  Atlantic  Coast  Line 

S.  E.  219,  162  N.  C.  278.  K.  Co.,  S3  S.  E.  604,  99  S.  C.  397. 
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ble  consequence  thereof,  the  plaintiff  had  to  walk  to  ,  you 

may  allow  him  what  you  believe  is  right  and  fair  as  compensation 
for  having  to  do  so ;  and  if,  as  the  natural  and  probable  conse- 
quence of  being  put  off  the  train,  the  plaintiff  suffered  mental  dis- 
tress, you  may  allow  him  what,  in  your  judgment,  if  anything,  he 
ought  fairly  to  have  by  way  of  compensation.**^ 

§  1517.     Damages  for  wrongfully  taking  up  ticket  which  carrier 
refuses  to  honor 

The  jury  are  instructed  that  the  measure  of  damage  to  which 
the  plaintiff  is  entitled  for  the  taking  of  such  ticket  would  be  the 
value  thereof,  which  would  not  exceed  the  price  of  a  third-class 

or  emigrant  passage  from  to  ,  with  interest  to  the 

first  day  of  this  term.**^ 

§  1518.     Proximate  cause  of  damages 

The  court  instructs  the  jury  that,  if  a  railroad  ticket,  by  mistake 
of  the  agent  who  issued  it,  does  not  conform  to  the  contract  which 
in  fact  was  made,  nevertheless,  as  between  the  passenger  and  con- 
ductor, the  terms  of  the  ticket  are  conclusive,  and  the  right  of  the 
passenger  to  ride  on  the  train  is  to  be  determined  by  the  face  of 
the  ticket,  and  if  the  conductor  ejects  the  passenger  by  reason  of 
such  passenger's  failing  to  recognize  the  terms  of  the  ticket,  using 
only  such  force  as  is  necessary  to  eject  him,  the  conductor  commits 
no  tort  or  trespass,  and  the  passenger  is  limited,  in  any  suit  for 
such  ejectment,  to  such  damages,  and  only  such  damages,  as  re- 
sulted proximately  from  the  agent's  mistake,  and  cannot  recover 
for  damages  which  he  sustains  as  the  result  of  his  own  negligence 
or  wrongful  act  alone,  or  as  the  result  of  a  concurrence  of  his  own 
negligence  or  wrongful  act  with  the  negligence  or  wrongful  act  of 
the  defendant.^* 

The  court  instructs  the  jury  that  the  plaintiff  cannot  recover  in 
this  action  for  any  injuries  to  which  his  own  negligence  or  default 
proximately  contributed.^^ 

§  1519.     Duty  of  passenger  to  mitigate  damages 

See,  also,  ante,  §  1516(2). 

The  court  charges  the  jury  that  if  you  believe  from  the  evidence 

that  plaintiff,  when  the  conductor  on  the Railroad  Company 

told  him  that  he  would  have  to  pay  his  fare  on  the  train  from 
to or  get  off  the  train,  and  that  he  could  not  honor 

6  2  Houston  &  T.  C.  R.   Co.  v.  Mc-  54  S.  E.  872,  105  Va.  729,  6  L.  R.  A. 

Neel,  76  S.  W.  206,  33  Tex.  Civ.  App.  (N.  S.)  899. 

153.  6  5  Virginia  &  S.  W.  Ry.  Co.  v.  Hill, 

6  3  Post  V.  C.  &  N.  W.  R.  Co.,  15  N.  54  S.  E.  872,  105  Va.  729,  6  L.  R.  A. 

W.  225,  14  Neb.  110.  45  Am.  Rep.  100.  (N.  S.)  899. 

6  4  Virginia  &  S.  W.  Ry.  Co.  v.  Hill, 
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the  ticket  presented  by  plaintiff  for  passage  from to , 


and  that  plaintiff  at  said  town  had  the  money  to  pay  said  fare  and 
to  continue  his  journey  and  reach  his  destination,  and  that  for 
plaintiff"  to  have  paid  his  said  fare  under  said  circumstances  would 
have  been  a  reasonable  means  of  mitigating  his  damages,  and  would 
have  mitigated  his  damages,  then  it  was  plaintiff's  duty  to  have 
paid  his  fare  and  continue  his  journey,  and,  if  the  jury  believe  from 
the  evidence  that  plaintiff  failed  and  refused  to  pay  his  fare  and 
continue  his  journey,  then,  for  any  injury  and  damage  to  plaintiff" 
proximately  caused  by  plaintiff's  said  failure,  this  defendant  would 
not  be  liable.''*' 

§  1520.     Exemplary  damages 
See,  also,  §  1495. 
§   1520(1).    Illinois 

The  jury  are  instructed  that  if  you  believe,  from  the  evidence, 
that  defendant's  conductor,  while  acting  for  the  defendant  in  the 
scope  of  his  employment,  without  provocation  assaulted  and  in- 
jured the  plaintiff,  as  charged  In  the  declaration,  and  that  such  as- 
sault was  a  malicious,  aggravated,  and  wanton  one,  and  resulted 
in  physical  injury  to  the  plaintiff,  without  fault  on  her  part,  and 
if  the  jury  further  believe,  from  the  evidence,  that  justice  and  the 
public  good  require  it,  then  the  law  is  that  the  jury  are  not  con- 
fined in  their  verdict  to  the  actual  damages  proven,  if  any ;  but 
they  may  give  exemplary  damages,  not  only  to  compensate  the 
plaintiff,  but  to  punish  the  defendant  and  to  deter  others  from  the 
commission  of  like  offenses.^'^ 

The  jury  are  instructed  that  if  you  find  the  defendant  guilty,  and 
believe  from  the  evidence  that  the  assault  and  battery  was  unpro- 
voked, was  willful  or  malicious,  and  was  perpetrated  in  a  rude,  in- 
sulting, and  aggravated  manner,  evincing  an  intent  to  wound  and 
injure  the  plaintiff's  feelings  and  bring  him  into  contempt  and 
disgrace  in  the  estimation  of  the  public,  then  the  case  is  one  jus- 
tifying the  imposition  by  the  jury  of  exemplary  or  vindictive  dam- 
ages as  a  punishment  for  the  offense.*** 

§   1520(2).    Missouri 

The  jury  are  further  instructed  that  if  they  believe,  from  the  evi- 
dence, that  the  defendant,  by  its  conductor,  agents,  or  servants, 
unlawfully,  wrongfully,  and  maliciously  put  the  plaintiff  out  of  the 
cars  and  off  the  train  of  said  defendant,  as  averred  in  the  petition 
of  said  plaintiff  in  this  cause,  then,  in  addition  to  assessing  damages 

66  Seaboard   Air    Line    Ry.    Co.   v.  o?  Chicago,   etc.,   R.   Co.   v.   Bryan, 

Patrick,  65  So.  437,  10  Ala.  App.  341.       90  III.  126. 

6"  Chicago  Consol.  Traction  Co.  v. 
Mahoney,  82  N.  E.  868,  230  111.  562. 
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by  way  of  compensation  for  injuries  received  by  said  plaintiff, 
they  may  assess  such  further  amount,  by  way  of  exemplary  dam- 
ages against  defendants,  as  the  jury  in  their  judgment  may  see  prop- 
er, not  exceeding  the  sum  of dollars,  as  claimed  in  plaintiff's 

petition.®^ 

§   1520(3).     South    Carolina 

I  charge  you  in  this  case  that  this  action  is  predicated,  not  on  the 
negligence  of  the  selling  agent,  but  on  the  negligence,  willfulness, 
wantonness,  recklessness,  and  maliciousness  of  the  ejecting  agent. 
I  charge  you  that,  if  the  agent  at  represented  to  the  plain- 
tiff that  that  ticket  was  good  on  train  No. on  the  main  line, 

and  the  plaintiff  paid  his  money  on  that  representation  believing 

it,  he  had  the  right  to  ride  on  No. ,  and  I  charge  you  further, 

that  it  is  the  duty  of  the  conductor  in  charge  of  one  of  the  defend- 
ant company's  trains  to  heed  the  reasonable  explanations  of  a  pas- 
senger, where  the  passenger  is  found  to  be  in  possession  of  an 
irregular  ticket,  and,  if  he  acts  without  heeding  the  reasonable 
explanation  of  a  passenger,  he  runs  the  risk  of  the  passenger's  be- 
ing right,  and,  if  the  passenger  is  right,  he  subjects  this  company 
to  damages — to  a  cause  of  action  for  damages — and,  if  he  reck- 
lessly, willfully,  or  wantonly  refuses  to  heed  them,  he  subjects  his 
company  to  punitive  damages  if  the  passenger  be  injured  through 
the  wrongful  ejection;  and  I  charge  you,  if  the  passenger  bought 
the  ticket  on  the  representation  of  that  agent  that  it  was  good  for 
a  particular  train,  and  the  passenger  honestly  believed  that,  paid 
his  money  for  it  on  that  belief  and  took  that  train,  if  he  was  ejected, 
he  was  wrongfully  ejected.'* 

You  are  instructed  that,  if  the  jury  believe  that  the  defendant 
willfully,  wantonly,  or  recklessly  ejected  plaintiff  from  its  train  on 
the  occasion  alleged  in  the  complaint,  then  plaintiff  is  entitled  to 
recover  vindictive  or  punitive  damages  in  such  sum  as  would,  in 
the  opinion  of  the  jury,  punish  the  defendant  for  its  willful,  wanton, 
or  reckless  conduct.'^ 

§   1520(4).     West    Virginia 

The  court  instructs  the  jury  that  if  they  shall  find  the  defendant 
guilty,  they  are,  in  estimating  the  plaintiff's  damages,  at  liberty  to 
consider  the  bodily  and  mental  pain  and  anguish  resulting  from  the 
defendant's  acts  as  proved,  and  the  humiliation  put  upon  the  plain- 
tiff;   and  if  they  shall  further  believe  from  the  evidence  that  the 

conduct  and  acts  of  the  defendant's  servant  toward  the  plaintiff 

» 

69  Perkins  v.  Missouri,  K.  &  T.  R.  7i  Dagnall  v.  Southern  Ry.  Co.,  48 

R.,  55  Mo.  201.  S.  E.  97,  69  S.  C.  110. 

■7  0  McKeown  v.   Southern   Ry.   Co., 
82  S.  E.  437,  98  S.  C.  338. 


§    1520(5)  INSTRUCTIONS   TO  JURIES  17G0 

were  wanton,  willful,  and  in  utter  disregard  of  his  rights,  then  the 
jury  are  told  that  they  are  not  bound  to  adhere,  in  computing  it,  to 
the  money  loss  or  damage,  but  may  give  such  damages  as  will  be 
exemplary  in  keeping  others  from  so  doing,  and  the  defendant  from 
repeating  like  conduct.'* 

§  1520(5).    Wisconsin 

You  are  instructed  that  the  plaintiff  is  not  entitled  to  exemplary 
or  punitory  damages  in  this  case,  if  you  find  that  the  conductor 
was  guilty  of  no  intentional  offense  or  wrong,  and,  if  you  find  that 
there  was  no  oppression,  malice,  or  wanton  or  reckless  injury  done 
to  the  plaintiff.'* 

D.    Liability  for  Personal  Injuries  to  Passengers  or  Persons 
Accompanying  or  Meeting  Them 

1.     Scope  of  Liability  in  General 

§  1521.     Carrier  not  an  insurer 
§   1521(1).    Arkansas 

You  are  instructed  that  the  defendant  is  not  an  insurer  of  its 
passengers,  but  that  it  is  only  liable  for  negligence.  Therefore,  if 
you  find  from  the  evidence  that  the  defendant's  servants  acted  with 
due  care  at  the  time,  the  plaintiff  cannot  recover,  and  your  verdict 
should  be  for  the  defendant.'* 

§  1521(2).    IVIissouri 

You  are  instructed  that  if  you  find,  from  the  evidence,  that  the 
deceased's  conduct  in  boarding  a  moving  train  was  the  sole  cause 
of  the  accident,  and  that  defendant's  servants  in  charge  of  the  cars 
by  which  he  was  injured  were  free  from  negligence  in  the  premises, 
both  before  and  after  danger  became  apparent,  then  your  verdict 
should  be  for  the  defendant,  without  reference  to  deceased's  age 
or  capacity.'^ 

§   1521(3).    Texas 

The  jury  are  instructed  that  railroad  companies  are  not  insurers 
of  their  passengers,  and  are  not  liable  for  injuries  which  their  pas- 
sengers may  receive  while  being  carried,  unless  the  carrier  is  guilty 
of  negligence  which  was  the  proximate  cause  of  the  injury  received, 
and  the  passenger  was  free  from  negligence  which  contributed 
proximately  to  the  injury  of  which  he  complains,'^ 

7  2  Turk  V.  Norfolk  &  W.  Ry.  Co.,  84  7  4  Abelson  v.  St.  Louis,  I.  M.  &  S. 

S.   E.   569,   75  W.   Va.  623,  L.  R.  A.      Ry.  Co.,  105  S.  W.  81,  84  Ark.  181. 
1915E,  145.  7  5  Sly  v.  Union  Depot  Ry.  Co.,  36 

7  3  Vassau  v.  Madison  Electric  Ry.      S.  W.  235,  134  Mo.  681. 
Co.,  82  N.  W.  152,  106  Wis.  301.  7g  Houston  &  T.  C.  R.  Co.  v.  Dot- 

son,  38  S.  W.  642, 15  Tex.  Civ.  App.  73. 
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§   1521(4).    Utah 

You  are  instructed  that  the  detendant  companies  are  not  in- 
surers of  the  life  and  safety  of  their  passengers,  and  that  in  order 
to  render  them  liable  it  is  necessary  for  the  plaintiff  to  show  that 
the  defendants  neglected  the  performance  of  some  duty  which  in 
the  exercise  of  reasonable  care,  prudence,  and  diligence,  they  owed 
to  the  passengers  on  their  cars." 

§  1522.     Unavoidable  accident 
§   r522(l).    Delaware 

We  may  say  in  this  connection  that,  no  matter  how  great  and 
imminent  may  have  been  the  danger  or  serious  the  injuries  to  the 
plaintiff,  he  would  not  be  entitled  to  recover  if  they  were  the  result 
of  an  unavoidable  accident ;  that  is,  if  the  accident  could  not  have 
been  prevented  by  the  exercise  of  care  and  caution.  A  pure  acci- 
dent, without  negligence  on  the  part  of  the  defendant,  is  not  ac- 
tionable; and,  if  the  jury  should  believe  that  the  accident  in  ques- 
tion was  of  such  a  character,  it  would  come  under  the  head  of  un- 
avoidable accident,  and  the  plaintiff  could  not  recover.'* 

§   1522(2).     Illinois 

The  jury  are  instructed  that  if  you  believe,  from  the  evidence, 
that  the  accident  in  question  was  unavoidable  so  far  as  the  defend- 
ant was  concerned,  the  defendant  should  be  found  not  guilty.'^ 

§  1522(3).    Kentucky 

You  are  instructed  that  if  you  believe  from  the  evidence  that  the 
car  was  at  a  standstill,  and  that,  while  plaintiff"  was  alighting,  she 
put  her  hand  upon  the  gate,  and  that  her  finger,  or  the  ring  upon 
her  finger,  caught  in  the  wire  mesh  of  the  gate,  and  that  her  weight, 
as  she  was  alighting,  caused  the  injury  to  her  hand,  and  that  there 
was  no  movement  of  the  car  as  she  alighted,  then  the  law  is  for  the 
defendant,  and  you  should  so  find.*" 

§   1522(4).    Missouri 

You  are  instructed  that  an  accident  is  such  an  unavoidable  cas- 
ualty as  occurs  without  anybody  being  to  blame  for  it;  that  is, 
without  anybody  being  guilty  of  negligence  in  doing  or  permitting 
it  to  be  done,  or  in  omitting  to  do,  the  particular  things  that  caused 
such  casualty.*^ 

You  are  instructed  that  if  the  jury  believe,  from  the  evidence, 

7  7  Connell  v.  Oregon  Short  Line  R.  7  9  Chicago  City   Ry.  Co.  v.   Flynn, 

Co.,  168  Pac.  337,  51  Utah,  26.  131   111.  App.  502. 

7s  Clayton  v.  Philadelphia,  B.  &  W.  so  Lonisville  Rv.  Co.  v.  Schwemmer, 

R.    Co.,    106    A.    577,    7    Boyce,    343;  205  S.  W.  6S5,  ISl  Ky.  611. 

Eaton  V.  Wilmington  City  Ry.  Co.,  75  si  Briscoe   v.  Metropolitan   St.  Ry. 

A.  369,  1  Boyce,  435.  Co.,  120  S.  W.  1162,  222  Mo.  104. 
Inst.to  Juries— 111 
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that  the  injuries  sustained  by  the  plaintiff  were  merely  the  result 
of  inevitable  accident,  then  your  verdict  will  be  for  defendant.*^ 

You  are  instructed  that,  even  though  the  plaintiff  was  hurt  with- 
out fault  on  his  part,  still  under  no  circumstances  can  a  verdict 
be  rendered  against  the  defendant,  unless  the  jury  find  that  the 
train  went  down  the  incline  by  reason  of  the  negligence  of  defend- 
ant's agents,  servants,  and  employes:  If  the  car,  by  reason  of  an 
unavoidable  casualty,  got  from  the  control  of  the  gripman,  then 
there  was  no  negligence,  and  your  verdict  must  be  for  the  defend- 
ant.*^ 

You  are  instructed  that  if  you  believe,  from  all  the  evidence  in 

this  case,  that  the  injuries  which  caused  the  death  of were 

the  result  of  a  mere  accident  or  misadventure,  and  that  the  same 
were  not  caused  by  the  negligence  of  either  the  deceased  or  the 
defendant,  then  you  should' return  a  verdict  for  the  defendant.** 

§  1523.     Liability  for  negligent  acts  of  employees 
§   1523(1).    Indiana 

The  jury  are  instructed  that,  if  the  plaintiff  was  a  passenger  upon 
one  of  the  defendant's  cars,  as  charged  in  the  complaint,  and  de- 
fendant's obligation  was  to  carry  her  safely  and  properly,  and  if  the 
defendant  intrusted  this  duty  to  the  servants  of  the  company,  the 
law  holds  the  defendant  responsible  for  the  manner  in  which  they 
execute  it.  And  it  is  the  established  law  that  a  carrier  is  respon- 
sible for  the  negligence  and  wrongful  conduct  of  its  servants,  suf- 
fered or  done  in  the  line  of  their  employment,  whereby  a  passen- 
ger is  injured.*^ 

§   1523(2).     Oklahoma 

In  this  connection  you  are  instructed  that  the  defendant  in  this 
case  is  chargeable  with  any  act  of  negligence  on  the  part  of  any 
of  its  employes  operating  the  car  upon  which  the  plaintiff  was 
riding  just  as  fully  as  if  the  defendant  itself  or  its  principal  ofhcers 
were  in  charge  of  or  operating  such  car  at  that  time,  and  that  de- 
fendant company  is  liable  for  any  act  of  negligence,  if  any  there  be, 
on  the  part  of  any  of  the  employes  of  said  defendant  company  on 
said  train  upon  which  said  plaintiff  was  riding,  providing  said  acts 
of  negligence  on  the  part  of  such  employes  resulted  in  causing  the 
injuries  received  by  the  plaintiff.*** 

You  are  instructed  that  it  is  the  duty  of  the  defendant  to  afford 

82  Feary    v.    Metropolitan    St.    Ry.  ss  Terre    Haute   Traction   &   Light 

Co.,  62  S.  W.  452,  162  Mo.  75.  Co.  v.   Payne,   89  N.  E.  413,  45  Ind. 

S3  Feary    v.    Metropolitan    St.    Ry.  App.  132. 

Co.,  62  S.  W.  452,  162  Mo.  75.  ^^  Chicago,   R.   I.   &  P.    Ry.   Co.   v. 

8  4  Sly  V.  Union  Depot  Ry.  Co.,  36  Dizney,   160  P.  SSO,  61   Okl.   176. 
S.  W.  235,  134  Mo.  681. 
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protection  to  passengers  on  its  cars,  and  this  protection  extends  to 
the  prevention  of  injuries  to  passengers  from  the  negligent  acts  of 
the  servants  and  employes  of  the  defendant.  And  you  are  in- 
structed that  the  defendant  is  liable  to  make  compensation  for  any 
injury  caused  to  the  passengers  by  the  negligent  act  of  any  em- 
ploye of  the  defendant  acting  within  the  course  of  his  employ- 
ment.*' 

§   1523(3).    Texas 

.  The  jury  are  instructed  that  a  railroad  company  is  not  respon- 
sible for  the  willful  trespass  or  unlawful  acts  of  its  agents,  or  for 
acts  done  clearly  outside  of  the  scope  of  their  employment;  but 
where  a  brakeman  on  a  train  undertakes  to  direct  and  assist  pas- 
sengers in  getting  on  and  ofif  the  cars,  in  the  absence  of  proof  to 
show  that  this  was  outside  of  the  scope  of  his  duties,  there  would 
be  no  presumption  that  such  was  the  fact.** 

2.     Degree  of  Care  Required  to  Protect  Passenger  from  Injury 

§  1524.     Rules  as  to  degree  of  care  stated 

Liability  of  carrier  by  water,  see  post,  §  4811. 
§   1524(1).    United  States 

The  jury  are  instructed  that  the  defendant,  on  the  day 

of ,  accepted  plaintiff  and as  passengers  on  one  of  its 

trolley  cars  running  from  the  wharf  up  to  ,  and  thereby  it 

became  liable  to  exercise  a  high  degree  of  care,  the  highest  degree 
of  care  which  reasonably  prudent  and  careful  men  would,  under 
such  circumstancs,  exercise,  to  carry  the  passengers  safely.*^ 

§   1524(2).     Alabama 

The  court  charges  the  jury  that  the  law  imposes  on  common 
carriers  the  duty  of  exercising  the  highest  degree  of  care,  skill,  and 
diligence  in  the  transportation  of  passengers,  and  holds  them  re- 
sponsible for  the  consequences  of  the  slightest  negligence  resulting 
in  injury  to  persons  sustaining  that  relation  to  them.^ 

The  court  charges  the  jury  that,  if  they  are  reasonably  satis- 
fied from  the  evidence  in  this  case  that  the  plaintiff  was  a  passenger 
upon  the  street  car  of  the  defendant  at  the  time  of  his  injuries,  then 
it  was  the  duty  of  the  employes  of  the  defendant,  then  in  control  of 
said  car,  to  exercise  the  highest  degree  of  care,  skill,  and  diligence 
known  to  very  careful,  skillful,  and  diligent  persons  engaged  in 
like  business,  to  avoid  injury  to  plaintiff';   and  it  is  for  the  jury  to 

8  7  Shawnee-Tecumseh  Traction  Co.  S9  Thompson  v.  Green  (C.  C.  A.  N. 

V.  Newcome,  158  P.  1193,  59  Okl.  271.  J.)  174  F.  404,  98  C  C.  A.  621. 

8  8  Houston  &  T.  C.  Ry.  Co.  v.  Gor-  so  Seaboard   Air   Line    Ry.    Co.    v. 

bott,  49  Tex.  573.  Mobley,  69  So.  614,  194  Ala.  211. 
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determine,  under  the  evidence,  whether  or  not  such  care,  skill, 
and  diligence  was  exercised  by  the  employes  then  in  control  of  the 
said  car.**^ 

The  jury  are  instructed  that  a  common  carrier  of  passengers  by 
street  car  owes  to  its  pasesngers  the  duty  to  exercise  the  highest 
degree  of  care,  skill,  and  diligence  known  to  very  careful,  skillful, 
and  diligent  persons  engaged  in  a  like  business,  consistent  with 
the  practical  operation  of  the  business.^^ 

The  jury  are  instructed  that  the  law  requires  the  highest  degree 
of  care,  skill,  and  diligence,  by  those  engaged  in  the  carriage  of 
passengers  by  railroads,  known  to  careful,  diligent,  and  skillful 
persons  engaged  in  such  business. ^^ 

The  jury  are  instructed  that  the  law  exacts  of  common  carriers 
of  passengers  the  highest  degree  of  care  and  prudence  for  the 
safety  of  passengers.'''* 

I  charge  you  that  the  law  imposes  upon  common  carriers  of  pas- 
sengers the  duty  of  exercising  the  highest  degree  of  skill,  care,  and 
diligence  in  the  transportation  of  passengers,  and  holds  them  re- 
sponsible for  the  consequences  of  the  slightest  negligence  approxi- 
mately resulting  in  injury  to  persons  sustaining  the  relation  of 
passengers.^^ 

The  court  charges  the  jury  that  the  law  requires  the  highest  de- 
gree of  care,  diligence,  and  skill  by  those  engaged  in  the  carriage 
of  passengers  by  railroads,  known  to  careful,  diligent,  and  skillful 
persons  engaged  in  such  business,  and  if  you  are  reasonably  satis- 
fied from  the  evidence  in  this  case  that  the  deceased  was  a  passen- 
ger on  defendant's  train,  and  while  such  a  passenger  lost  his  life 
as  a  direct  and  proximate  consequence  of  the  defendant's  failure  to 
exercise  the  care  and  diligence  required  by  law,  you  must  find  for 
the  plaintiff,  unless  you  are  further  reasonably  satisfied  from  the 
evidence  that  deceased  was  also  guilty  of  negligence  which  con- 
tributed proximately  to  his  death,  and  the  burden  of  proof  of  such 
contributory  negligence  is  upon  the  defendant. ®® 

You  are  instructed  that  the  railroad  company  owed  to  its  passen- 
gers the  duty  to  exercise  the  highest  degree  of  care,  skill,  and  dili- 
gence known  to  very  careful,  skillful,  and  diligent  persons  in  like 
business.^' 

91  Mobile  Lis:ht  &  R.  Co.  V.  Hughes,  9  5  Louisville  &  N.  R.  Co.  v.  Glas- 

67  So.  278.  190  Ala.  216.  gow,  60  So.  103,  179  Ala.  251. 

»2  Birmingham  Ry.,  Light  &  Power  as  Louisville  &  N.  R.  Co.  v.  Dilbum, 

Co.  V.  Scisson,  66  So.  2,  188  Ala.  348.  59  So.  438,  178  Ala.  600. 

8  3  Louisville  &  N.  R.  Co.  v.  Glas-  9  7  Louisville  &  N.  R.  Co.  v.  Church, 
gow,  60  So.  103,  179  Ala.  251.  46  So.  457,  155  Ala.  329,  130  Am.  St. 

9  4  Louisville  &  N.   R.   Co.  v.  Glas-  Rep.  29. 
gow,  60  So.  103,  179  Ala.  251. 
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The  jury  are  instructed  that  the  defendant,  under  the  law,  if 
you  find  that  plaintiff  was  a  passenger,  was  bound  to  exercise  the 
strictest  vigilance  and  the  highest  degree  of  care,  in  receiving  him 
as  a  passenger,  conveying  him  to  his  destination,  and  setting  him 
down  safely,  that  the  means  of  conveyance  employed  and  the  cir- 
cumstances  would   permit.®* 

§   1524(3).    Arkansas 

^ou  are  instructed  that  defendant,  as  a  carrier  of  passengers^, 
was  required  to  use  the  highest  degree  of  care  consistent  with  the 
practical  operation  of  its  trains  for  the  safety  of  the  plaintiif 
while  a  passenger  on  its  train  and  while  embarking  and  debarking 
from  the  train. ^® 

You  are  instructed  that  railroad  companies  are  required  in  the 
carriage  of  passengers  to  use  the  utmost  care  and  foresight  and 
are  held  responsible  for  even  a  small  degree  of  negligence  causing 
an  injury  to  a  passenger,  and  are  required  to  exercise  the  highest 
degree  of  practicable  care,  diligence,  and  skill  in  the  operation  of 
their  trains  to  prevent  injury  to  passengers.^ 

The  jury  are  instructed  that  railroad  companies,  in  the  carriage 
of  passengers,  are  required  to  use  the  utmost  care  and  foresight, 
and  are  held  responsible  for  the  slightest  negligence.  The  first 
and  most  important  duty  incumbent  on  them  is  to  provide  for  the 
safety  of  their  passengers.  To  this  end  they  are  required  to  pro- 
vide all  things  necessary  to  their  security  reasonably  consistent 
with  their  business,  and  appropriate  to  the  means  of  conveyance 
employed  by  them,  and  to  exercise  the  highest  degree  of  practicable 
care,  diligence,  and  skill  in  the  operation  of  their  trains,^ 

The  jury  are  instructed  that  the  care  required  by  railroad  car- 
riers has  been  defined  to  be  the  highest  practicable  care  which 
capable  and  faithful  railroad  men  would  exercise  in  similar  circum- 
stances.^ 

The  court  instructs  the  jury  that,  while  the  law  demands  the  ut- 
most care  for  the  safety  of  passengers,  it  does  not  require  railroad 
companies  to  exercise  all  the  care,  skill,  and  diligence  of  which  the 
human  mind  can  conceive,  nor  such  as  will  free  the  transportation 
of  passengers  from  all  possible  perils.  The  plaintiff  in  this  case  nec- 
essarily took  upon  himself  all  the  usual  and  ordinary  perils  of 
travel ;  and  if  they  find  from  the  evidence  that  defendant  had  exer- 
cised all  the  care,  skill,  and  diligence  required  by  law,  as  defined 

8  8  Southern  Ry.  Co.  v.  Cunning-  2  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
ham,  44  So.  658,  152  Ala.  147.                  Stewart,  61   S.  W.  169,   68  Ark.  606, 

9  9  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.      82   Am.    St.   Rep.   311. 

Plott,  157  S.  W.  385,  108  Ark.  292.  3  St.   Louis,   I.  M.  &  S.  Ry.  Co.  v. 

1  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Stewart.  61  S.  W.  169,  68  Ark.  606, 
Hartung,  128  S.  W.  1025,  05  Ark.  220.       82  Am.  St.  Rep.  311. 
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in  these  instructions,  and  that,  nevertheless,  the  accident  occurred, 
the  defendant  would  not  be  responsible  therefor,  and  your  verdict 
should  be  for  defendant.* 

The  jury  are  instructed  that  railroads  are  public  carriers,  and 
the  utmost  care  is  required  of  them  for  the  safety  of  passengers 
upon  their  trains.^ 

§   1524(4).    Colorado 

You  are  instructed  that  common  carriers  of  persons  are  required 
to  do  all  that  human  care,  vigilance,  and  foresight  can  reasonably 
do,  in  view  of  the  character  and  mode  of  conveyance  adopted,  to 
prevent  accidents  to  passengers ;  that  the  utmost  degree  of  care 
which  the  human  mind  is  capable  of  inventing  is  not  required,  but 
the  highest  degree  of  care  and  diligence  which  is  reasonably  prac- 
ticable under  the  circumstances  of  the  case  is  required/' 

The  court  instructs  the  jury  that  the  defendant  company  is  a 
carrier  of  passengers,  operating  its  cars  by  means  of  electricity, 
and  is  bound  to  use  extraordinary  care,  and  is  liable  for  slight  neg- 
ligence.' 

§   1524(5).     Connecticut 

You  are  instructed  that  a  common  carrier  of  passengers  by  street 
car  is  required  to  exercise  the  highest  degree  of  care  and  skill 
which  may  reasonably  be  expected  of  intelligent  and  prudent  per- 
sons engaged  in  that^business,  in  view  of  the  instrumentalities  em- 
ployed and  the  dangers  naturally  to  be  apprehended.  A  carrier  is 
not  an  insurer  of  the  safety  of  its  passengers  and  is  not  bound  ab- 
solutely and  at  all  events  to  carry  them  safely  and  without  injury. 
The  passengers  take  the  risk  of  their  own  negligence  (there  is  none 
claim.ed  in  this  case)  and  take  the  risk  of  dangers  which  could  not 
be  averted  by  the  carrier  by  the  exercise  of  the  degree  of  care 
which  the  law  requires.^ 

§  1524(6).     Delaware 

\ou  are  instructed  that  this  suit  is  based  on  negligence,  and  the 
plaintiff  cannot  recover  at  all  unless  the  jury  are  satisfied  from  the 
preponderance  of  the  testimony  that  her  injuries  were  caused  by 
the  negligence  of  the  defendant  company.  Negligence  is  the  want 
of  ordinary  care,  that  is,  such  care  as  an  ordinarily  prudent  and 
careful  person  would  use  under  similar  circumstances ;  and  in  the 
present  case  it  was  the  care  that  such  a  person  would  have  used 

*  St.   Louis,   I.   M.  &   S.  Ry.  Co.  v.  Ry.  Co.  v.  Allen,  135  P.  790,  55  Colo. 

Stewart,  61  S.  W.   169,  68  Ark.  606,  391. 

82  Am.  St.  Rep.  311.  7  Denver  Tramway  Co.  v.  Reid,  3r« 

5  Little  Rock,  etc.,  R.  Co.  v.  Atkins,  P.  269,  4  Colo.  App.  53. 

46  Ark.  423.  s  Anthony  y.  Connecticut  Co.,  92  A, 

G  Colorado    Springs    &    Interurban  672,  88  Conn.  700. 
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under  the  conditions  existing  at  the  time,  including  the  company's 
knowledge,  if  any  it  had,  of  the  physical  and  mental  condition  of 
the  plaintiff.*^ 

\ou  are  instructed  that  a  street  railway  company,  in  letting  its 
passengers  on  and  ofif  its  cars,  is  bound  to  stop  at  its  usual  stop- 
ping places,  and  to  wait  a  reasonable  time  for  passengers  to  get  off 
or  on,  and  also  to  use  all  reasonable  care  to  secure  the  safety  of 
its  passengers.  It  is  admitted  in  this  case  that  the  defendant,  at 
the  time  of  the  said  accident,  was  a  common  carrier  engaged  in  the 
business  of  transporting  passengers  for  hire.  A  common  carrier 
of  this  character  is  held  to  strict  care  in  the  safe  transportation  of 
its  passengers,  but  it  is  not  an  insurer  of  their  safety  under  all  cir- 
cumstances, being  only  responsible  for  its  negligence.^" 

You  are  instructed  that  a  common  carrier  of  passengers  is  liable 
for  injuries  to  the  latter  in  case  of  the  carrier's  negligence.  The 
law  exacts  great  care,  diligence,  and  skill  from  those  to  whose 
charge  as  common  carriers  passengers  are  committed.  They  are 
responsible  for  any  negligence  resulting  in  injury  to  passengers, 
and  are  required  in  the  preparation,  conduct,  and  management  of 
their  cars,  or  means  of  conveyance,  to  exercise  every  degree  of 
care  that  a  reasonable  man  would  use  under  like  circumstances. 
But  while  the  common  carrier  is  held  to  strict  care  in  the  safe 
transportation  of  its  passengers,  it  must  nevertheless  be  borne  in 
mind  that  it  is  not  an  insurer  of  their  safety,  but  responsible  only 
for  its  own  negligence.^^ 

§   1524(7).    Georgia 

You  are  instructed  that  our  law  provides  that,  if  a  passenger  is 
injured  by  the  running  of  a  car  of  the  defendant,  the  defendant 
shall  be  liable  for  that  injury,  unless  the  defendant  shows  that  its 
agents  had  exercised  all  extraordinary  and  reasonable  care  and  dili- 
gence in  connection  with  those  things  that  are  charged  to  be  neg- 
ligence by  the  plaintiff  in  her  petition.^^ 

§   1524(8).    Illinois 

You  are  instructed  that  a  common  carrier  of  passengers,  through 
its  servants  in  charge  of  its  cars,  is  required  to  do  all  that  human 
care,  vigilance,  and  foresight  can  reasonably  do  to  avoid  injury  to 
a  passenger,  having  in  view  the  character  and  mode  of  conveyance 
adopted  and  consistent  with  the  practical  operation  of  the  road.*^ 

The  court  instructs  the  jury  that  common  carriers  of  persons  are 

9  Clayton  v.  Philadelphia,  B.  &  W.  n  Braiinstein   v.   People's   Ry.   Co. 
R.  Co.  (Super.)  106  A.  577,  7  Boyce,       (Snppr.)  78  A.  609,  2  Boyce,  55. 
343.                                                                         1-  (Jeoraia    Rv.    &    Electric    Co.    v. 

10  Coyle  V.  People's  Ry.  Co.,  SO  A.      Gillelaml.  66  S.  E.  044.  133  Ga.  621. 
63S,  7  Pennewill,  454.  is  Sandy  v.  Lake  Street  Elevated  R. 

Co.,  85  N.  E.  300,  235  111.  191. 
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required  to  do  all  that  human  care,  vigilance,  and  foresight  can 
reasonably  do,  consistently  with  the  character  and  mode  of  con- 
ve3^ance  adopted  and  the  practicable  prosecution  of  the  business, 
to  prevent  accidents  to  passengers  riding  upon  their  trains,  or 
alighting  therefrom.^* 

You  are  instructed  that  it  is  the  duty  of  common  carriers  to 
do  all  that  human  care,  vigilance,  and  foresight  can  reasonably  do 
under  the  circumstances,  and,  in  view  of  the  character  of  the  mode 
of  conveyance  adopted,  to  reasonably  guard  against  accidents  and 
consequential  injuries;  and,  if  they  neglect  so  to  do,  they  are  to 
be  held  strictly  responsible  for  all  consequences  which  flow  from 
such  neglect;  that,  while  the  carrier  is  not  an  insurer  for  the  ab- 
solute safety  of  the  passenger,  it  does,  in  legal  contemplation,  un- 
dertake to  exercise  the  highest  degree  of  care  to  secure  the  safety 
of  the  passenger,  and  is  responsible  for  the  slightest  neglect  re- 
sulting in  injury  to  the  passenger,  if  the  passenger  is  at  the  time 
of  the  injury  exercising  ordinary  care  for  his  or  her  own  safety; 
and  this  care  applies  alike  to  the  safe  and  proper  construction  and 
equipment  of  the  road,  the  employment  of  skillful  and  prudent 
operatives,  and  the  faithful  performance  by  them  of  their  respec- 
tive duties.^" 

§   1524(9).    Indiana 

The  jury  are  instructed  that,  while  a  common  carrier  is  not  an 
insurer  of  the  absolute  safety  of  its  passengers  in  legal  contempla- 
tion, it  does  undertake  to  exercise  the  highest  degree  of  care  to 
secure  the  safety  of  the  passenger,  and  is  responsible  for  the  slight- 
est neglect,  resulting  in  injury  to  the  passenger,  if  the  passenger  is 
at  the  time  of  the  injury  exercising  ordinary  care  for  her  own 
safety.^^ 

You  are  instructed  that  the  common  carrier  of  passengers  owes 
them  not  merely  the  duty  of  transportation,  but  also  that  of  exer- 
cising for  their  safety  the  highest  care  and  diligence  compatible 
with  the  nature  of  the  carriage.  The  carrier  owes  the  passenger 
the  duty  of  warning  him  and  protecting  him  against  danger  when 
it  is  at  hand  and  known  to  the  carrier.  Common  carriers  are  re- 
quited to  exercise  the  highest  degree  of  care  to  secure  the  safety 
of  thqir  passengers,  and  are  responsible  for  the  slightest  neglect,  if 
injury  is  caused  thereby.^' 

You  are  instructed  that,  while  a  common  carrier  of  passengers  is 

14  Chicago  &  A.  R.  Co.  v.  Bvrum,  Co.  v.  Payne,  89  N.  E.  413,  45  Ind. 
38  N.  E.  578,  153  111.  131.  App.   132. 

15  Chicas^o  &  A.  R.  Co.  v.  Byrnm,  ^7  Pittsburs:,  C.  C.  &  St.  L.  Ry.  Co. 
38  N.  R.  578.  153  Til.  131.  v.  Richavdson,  82  N.  E.  536,  40  Ind. 

iG  Terre    Haute   Traction    &   Light      App.  503. 
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not  an  insurer  of  their  safety,  still,  in  consideration  of  the  great 
danger  to  human  life  consequent  upon  the  neglect  of  duty  upon 
the  part  of  the  carrier,  the  law  exacts  of  it  the  exercise  of  the  high- 
est practicable  care  for  the  safety  of  its  passengers  in  the  operation 
of  its  cars,  and  stopping  and  starting  its  cars  to  enable  passengers 
to  get  on  and  off  the  same,  and  for  any  failure  to  exercise  such 
care,  and  for  slight  neglect  of  its  duty  in  this  respect  resulting  in 
an  accident  or  injury  it  is  liable  to  a  passenger  who  is  himself  with- 
out fault,  for  an  injury  sustained  as  the  proximate  result  of  such 
negligence.^* 

The  jury  are  instructed  that  the  street  car  company  is  a  com- 
mon carrier,  and  is  bound  to  the  use  of  the  highest  degree  of  care 
for  the  safety  of  passengers,  from  the  time  they  enter  the  car  until 
they  leave  it,  and  that  such  company  is  liable  for  an  injury  to  a 
passenger  caused  by  a  failure  to  exercise  such  care,  provided  that 
such  passenger  was  not  guilty  of  any  fault  or  negligence  on  his 
par^  which  contributed  to  the  injury.^® 

§   1524(10).    Iowa 

The  jury  are  instructed  that  the  defendant  is  what  is  known  as 
a  common  carrier  of  passengers,  and  it  is  defendant's  duty,  by  it- 
self and  its  employes,  to  use  extraordinary  care  and  precaution  to 
protect  its  passengers  from  injury.  Therefore,  in  determining 
whether  the  defendant,  by  its  employes,  was  guilty  of  negligence 
which  caused  the  accident  to  the  plaintifif,  you  should  hold  it  to  the 
exercise  of  extraordinary  care  and  caution  to  prevent  injury  to 
her.  But  in  determining  whether  the  plaintiff  was  guilty  of  neg- 
ligence which  contributed  to  the  accident,  you  should  hold  hei 
only  to  the  exercise  of  ordinary  care  and  caution.^" 
§  1524(11).    Kansas 

The  jury  are  instructed,  as  a  matter  of  law,  that  it  is  the  duty  of 
a  railroad  company  to  use  the  highest  degree  of  care  and  caution 
consistent  with  the  practical  operation  of  the  road  to  provide  for 
the  safety  and  security  of  the  passenger  while  being  transported, 
and  by  the  "highest  degree  of  care," -as  used  in  this  instruction,  is 
meant  that  the  railroad  company,  as  a  common  carrier  of  passen- 
gers, is  required  to  do  all  that  human  care,  vigilance,  and  foresight 
can  reasonably  do,  in  view  of  the  character  and  mode  of  convey- 
ance adopted,  to  prevent  accidents  to  passengers,  and  this  rule  of 
lav/  is  applicable  to  all  cases  where  the  relation  of  passenger  and 
carrier  exists.^^ 

IS  Indianapolis     St.     Ry.     Co.     v.  C.  Ry.  Co.,  103  N.  W.  779,  128  Iowa,. 

Brown,  69  N.  E.  407,  32  lud.  App.  130.  279. 

19  Conner  V.  Citizens'  St.  R.  Co.,  45  21  Wetherla    v.    Missouri   Pae.    Ry, 

N.  E.  662,  146  Ind.  430.  Co.,  136  P.  221,  90  Kan.  702,  51  L.  B . 

20Hutcheis  v.  Cedar  Rapids  &  M.  A.  (N.  S.)  899. 


§    1524(12)  INSTRUCTIONS   TO   JURIES  1770 

§   1524(12).    Kentucky 

You  are  instructed  that  if  you  believe,  from  the  evidence,  that 
on  the  occasion  in  question  the  plaintiff's  intestate had  pur- 
chased a  ticket  over  defendant's  road  from  to  ,  and 

had  taken  a  seat  in  one  of  the  coaches  for  the  purpose  of  riding  to 

,  then  he  was  a  passenger  on  the  train,  and  it  was  the  duty 

of  the  defendant's  agents  in  charge  of  the  train  to  exercise  the 
highest  degree  of  care  which  prudent  persons  engaged  in  a  like 
business  usually  exercise  to  carry  him  safely  as  a  passenger  to  his 
destination,  and  to  allow  him  to  alight  safely  from  the  train.  The 
failure  to  exercise  said  care  was  negligence  on  their  part.~^ 

§    1524(13).     Maryland 

The  jury  are  instructed  that,  if  the  jury  believe  the  defendant 
was  the  owner  of  the  railroad  mentioned  in  the  declaration,  and 
sold  plaintiff  a  ticket,  and  received  and  accepted  him  as  a  passen- 
ger, to  be  carried  as  therein  stated,  then  defendant  was  bound  to 
exercise  on  said  trip  for  plaintiff's  safety  the  highest  degree  of 
care  and  skill  which  was  consistent  with  the  nature  of  its  under- 
taking.^^ 

§   1524(14).    Minnesota 

The  court  instructs  the  jury  that  the  plaintiff  had  a  right,  there- 
fore, as  a  passenger  of  the  defendant,  to  be  safely  carried  and  safe- 
ly delivered  at  her  destination  by  the  defendant  company ;  and  it 
was  the  duty  of  the  defendant  company  to  use  the  highest  degree 

of  care  and  skill  in  carrying  the  plaintiff'  from  to  , 

and  to  use  the  highest  degree  of  care  and  skill  in  seeing  that  she 
was  safely  delivered  at  her  destination  in  r* 

§   1524(15).     Missouri 

The  court  instructs  the  jury  that  the  defendants  were  bound  to 
run  and  operate  their  car  with  the  highest  practicable  degree  of 
care  of  a  very  prudent  person  engaged  in  like  business,  in  view  of 
all  the  facts  and  circumstances,  as  shown  in  the  evidence,  and  to 
exercise  such  practicable  degree  of  care  of  a  very  prudent  person 
as  would  be  commensurate  with  the  danger,  if  any,  to  which  you 
may  believe  from  the  evidence  any  of  the  passengers  on  said  car 
were  exposed  at  that  time.^" 

You  are  instructed  that  it  is  the  duty  of  a  carrier  of  passengers 
to  exercise  the  highest  degree  of  care  that  can  reasonably  be  ex- 
pected of  prudent  men  engaged  in  that  line  of  business  to  carry  its 

2  2  Illinois  Cent.  R.    Co.   v.  Dallas'  2  4  Olson  v.  Chicago,  M.  &  St.  P.  Ry. 

Adm'x,  1.50  S.  W.  .53(3,  150  Ky.  442.  Co.,  102  N.  W.  449,  94  Minn.  241. 

2i  Philaflelphia,  Wilminsjton  &  B.  R.  25  Cool ey    v.    Dunham,    195    S.    W. 

Co.  V.  Anderson,  72  Md.  519,  20  A.  2,  105S,  196  Mo.  App.  399. 
8  L.  R.  A.  673,  20  Am.  St.  Rep.  483. 
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passengers  safely,  and  a  failure  on  the  part  of  such  carrier  to  use 
such  care  is  negligence  on  its  part.~*' 

The  court  instructs  the  jury  that  a  common  carrier  of  persons, 
such  as  a  street  railway  company,  carrying  passengers  for  profit,  is 
bound  to  exercise  a  high  degree  of  care  for  the  safety  of  its  pas- 
sengers, that  is,  such  care  as  a  very  prudent  person  would  exercise 
under  similar  circumstances.^' 

The  jury  are  instructed  that  by  the  terms  "highest  degree  of 
care,"  and  "highest  reasonably  practicable  degree  of  care,"  and 
"care  and  foresight,"  as  used  in  the  other  instructions,  is  meant  the 
reasonably  practicable  degree  of  care  and  diligence,  in  view  of  all 
the  facts  and  circumstances  shown  in  evidence,  that  a  very  pru- 
dent and  careful  person  engaged  in  a  like  business  would  ordi- 
narily and  reasonably  take  and  exercise,  or  would  be  fairly  and  rea- 
sonably expected  to  use,  under  like  or  similar  circumstance.'^* 

You  are  instructed  that,  if  defendant's  servants  and  employes 
exercised  all  the  care  and  foresight  that  was  reasonably  practi- 
cable, then  there  was  no  negligence,  and,  in  determining  any  issue 
as  to  negligence  on  defendant's  part  submitted  to  you  in  these  in- 
structions, you  are  instructed  that,  if  there  was  exercised  all  the 
care  that  was  reasonably  practicable,  then  there  was  no  negli- 
gence.^^ 

You  are  instructed  that  the  degree  of  care  which  defendant  and 
its  employes  were  bound  to  exercise  towards  plaintiff  (if  you  find 
from  the  evidence  he  paid  his  fare  as  a  passenger  at  any  time  dur- 
ing his  said  trip  on  the  car,  as  he  alleges)  was  this :  Defendant 
was  bound  to  run  and  operate  its  cars  with  the  highest  degree  of 
care  of  a  very  prudent  person  in  view  of  all  the  facts  and  circuni- 
stances  at  the  time  of  the  alleged  injury.^" 

§   1524(16).    Nevada 

,  The  jury  is  instructed  that  the  law  requires  a  common  carrier 
of  passengers  to  exercise  the  highest  practicable  degree  of  care 
that  human  judgment  and  foresight  are  capable  of,  to  make  its  pas- 
senger's journey  safe.  Whoever  engages  in  the  business  of  a 
common  carrier  impliedly  promises  that  its  passengers  shall  have 
this  degree  of  care.^^ 

§   1524(17).    Oklahoma 

You  are  instructed  that  a  earner  ot  persons  lor  reward  must  use 
the  utmost  care  and  diligence  for  their  safe  carriage,  and  must  pro- 

26  Wellman  v.  Metropolitan  St.  Ry.  29  Feary    v.    Metropolitan    St.    Ry. 

Co.,  lis  S.  W.  31,  219  Mo.  126.  Co.,  62  S.  W.  452,  162  Mo.  75. 

2  7  Gilroy  v.  St.  Louis  Tran.sit  Co.,  so  O'Connell  v.    St.  Louis  Cable  & 

92   S.  W.  1152,  117   Mo.   App.  66.3.  W.  Ry.  Co..  17  S.  W.  4!)4,  106  Mo.  482. 

2  8  Logan    V.    Metropolitan    St.    Ry.  si  Forrester  v.   Southern  Pac.  Co., 

Co.,  S2  S.  W.  126,  183  Mo.  5S2.  134  P.  753,  36  Nev.  247,  48  L.  R.  A. 

(N.  S.)  1. 
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vide  everything  necessary  for  the  purpose,  and  must  exercise  to 
th'it  end  a  reasonable  degree  of  skill.-*^ 
g   1524(18).    Oregon 

You  are  instructed  that  a  railway  carrying  passengers  is  re- 
quired to  use  the  utmost  care  in  the  management  and  operation  of 
its  trains,  and  in  the  construction  and  keeping  in  repair  of  its  track, 
which  can  be  exercised  by  human  prudence,  skill,  and  diligence.  A 
railway  company  is  not  an  insurer  against  accident,  nor  respon- 
sible for  accident,  which  is  unavoidable,  but  is  held  to  that  degree 
of  care  which  is  termed  the  utmost  care  which  can  be  exercised 
by  human  prudence,  skill,  and  diligence.^^ 

§  r524(l9).    South    Carolina 

I  charge  you  that  the  defendant,  its  agents,  and  servants  are  re- 
quired to  exercise  the  highest  degree  of  care  in  the  transportation 
of  its  passengers.^* 

§   1524(20).    Texas 

On  the  claim  of  plaintiff  for  damages  for  personal  injuries,  you 
are  instructed  that  railway  companies,  as  carriers  of  passengers, 
are  required  to  exercise  the  highest  degree  of  care  possible  for  the 
safety  of  their  passengers,  both  while  they  are  being  carried  on  its 
trains  and  while  alighting  therefrom,  and  a  failure  to  exercise  such 
care  is  negligence.  They  are  not,  however,  to  be  regarded  as  in- 
surers of  the  safety  of  their  passengers. ^^ 

You  are  instructed  that  the  defendant  railroad  company  was 
not  an  insurer  of  the  safety  of  the  plaintiff  on  the  occasion  com- 
plained of  by  him ;  but  it  was  required  to  exercise  such  a  high  de- 
gree of  foresight  as  to  possible  dangers,  and  such  a  high  degree  of 
prudence  in  guarding  against  them,  as  would  be  used  by  very  cau- 
tious, prudent,  and  competent  persons  under  similar  circumstances 
in  providing  the  safest  appliances  that  had  been  known  and  tested, 
to  enable  him  to  alight,  and  a  failure  to  exercise  such  care  is  neg- 
ligence.^® 

You  are  instructed  that  while  railroad  companies  are  not  to  be 
regarded  as  insurers  of  the  safety  of  their  passengers,  still  they  are 
required  to  use  the  utmost  care  to  provide  for  their  safety. ^'^ 

3  2  Chicago,   R.   I.  &  P.   Ry.  Co.  v.  ss  st.  Louis  Southwestern  Ry.  Co. 

Dizney,  160  P.  880,  61  Okl.  176.  of  Texas  v.  Woodall  (Civ.  App.)  159 

33  Graham   v.   Corvallis  &  Eastern      S.  W.  1012. 

R.  Co.,  142  P.  774,  71  Or.  477.     This  se  Missouri,    K.    &    T.    Ry.    Co.    of 

instruction,  while  not  considered  erro-  Texas  v.  Dunbar,  122  S.  W.  574,  57 

neons,  is  held  to  go  to  the  limit  of  the  Tex.  Civ.  App.  411. 
law  in  the  obligations  imposed  by  it  3  7  Ft.    Worth   &   D.    C.    Ry.    Co.   v. 

upon  the  carrier.  Rogers,  GO  S.  W.  61,  24  Tex.  Civ.  App. 

34  Williams  v.  Atlantic  Coast  Line  382. 
R.  Co.,  83  S.  E.  604,  99  S.  C.  397. 
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You  are  further  instructed  that  while  the  plaintiff  was  a  pas- 
senger on  defendant's  train  the  defendant  owed  to  her  the  duty 
to  exercise  that  high  degree  of  care  for  her  personal  safety  that 
a  very  prudent  person  would  exercise  under  the  same  circumstances, 
and  a  failure,  if  any,  to  use  such  care  would  be  negligence,  in  the 
sense  that  the  word  "negligence"  is  used  in  the  foregoing  portions 
of  this  charge.^* 

You  are  instructed  that  the  defendant  railroad  company  is  not  in 
law  required  to  be  insurers  of  the  safety  of  their  passengers  from 
injury;  but  they  are  required  by  law  to  exercise  great  care  and 
diligence  in  running  their  trains  for  the  transportation  of  passen- 
gers, or  in  starting  or  stopping  the  trains  where  passengers  get  on 
board  or  alight  from  their  trains.  If  the  defendant  railroad  com- 
pany does  this,  they  are  not  guilty  of  negligence.  If  they  do  not 
do  so,  they  are  guilty  of  negligence.^^ 

You  are  instructed  that  it  is  the  duty  of  railroad  companies  to 
use  such  a  high  degree  of  care  and  foresight  in  protecting  its  pas- 
sengers from  possible  damages,  and  to  exercise  such  a  high  de- 
gree of  prudence  in  guarding  against  them,  as  would  be  used  by  cau- 
tious, prudent,  and  competent  persons  under  the  same  or  similar 
circumstances ;  and,  while  railroad  companies  are  not  to  be  re- 
garded as  insurers  of  the  safety  of  their  passengers,  still  they  are  re- 
quired to  use  the  utmost  care  to  provide  for  their  safety,  and  a 
failure  to  use  such  care  and  prudence  as  above  defined  is  negli- 
gence.^® 

The  jury  are  instructed  that  "negligence,"  when  applied  to  car- 
riers of  passengers,  means  the  absence,  in  the  performance  of  a  duty 
imposed  by  law  for  the  protection  of  others,  of  that  high  degree  of 
care,  in  acting  or  refraining  from  acting,  which  very  cautious, 
prudent,  and  competent  persons  usually  exercise  under  the  same  or 
similar  circumstances.*^ 

You  are  instructed  that  railway  companies,  in  transporting  pas- 
sengers upon  their  trains  operated  and  managed  by  its  employes 
must,  while  thus  transporting  such  passengers,  exercise  a  high 
degree  of  care  in  order  to  avoid  accident  or  injury  to  such  pas- 
sengers ;  and  the  failure  to  exercise  such  care  as  a  person  of  or- 
dinary prudence  under  like  circumstances  would  use  is  negligence** 

The   jury   are   instructed  that   a   railroad  company,   in  the   con- 

3s  Missouri.  K.  &  T.  Ry.  Co.  of  4 1  Houston  &  T.  C.  R.  Co.  v.  Dot- 
Texas  V.  White,  55  S.  W.  593,  22  Tex.  son,  38  S.  W.  642,  15  Tex.  Civ.  App. 
Civ.  App.  424.  73. 

3  9  Missouri  Pac.  R.  Co.  v.  Foreman  4  2  Gulf,  C.  &  S.  F.  Ry.  Co.  v,  Wil- 

(Civ.  App.)  46  S.  W.  834.  sou,  15  S.  W.  280,  79  Tex.  371,  11  L. 

.40  Gulf,    C.    &   .S.    F.    Ry.    Co.    v.  R.  A.  486,  23  Am.  St.  Rep.  345. 
Brown.   40   S.  W.   608,   16  Tex.   Civ. 
App.  93. 
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duct  and  management  of  its  trains,  is  required  to  employ  skillful 
and  competent  agents,  and  to  use  such  means  and  foresight  in 
providing  for  the  safety  of  passengers  as  persons  of  the  greatest 
care  and  prudence  usually  exercise  in  similar  cases,  and,  should 
an  injury  result  to  a  passenger  from  a  failure  to  use  such  a  degree 
of  care  and  prudence,  the  company  will  be  responsible  for  such 
injury,  unless  it  appears  that  the  passenger  so  injured,  by  the  use 
of  ordinary  care  and  prudence  (that  is,  the  ordinary  care  and 
prudence  usually  exercised  by  persons  of  ordinary  caution  in 
his  condition  and  circumstances),  could  have  avoided  the  injury. 
But  a  railroad  company  is  not  responsible  for  an  injury  to  a  pas- 
senger which  is  the  result  of  a  mere  accident  or  casualty,  where 
there  is  no  want  of  care  or  skill  on  the  part  of  the  company  or 
its  agents.'*^ 

§   1524(21).     Virginia 

The  court  instructs  the  jury  that  a  common  carrier  of  passengers 
is  bound  to  use  the  utmost  care  and  diligence  for  the  safety  of 
passengers,  and  is  liable  for  an  injury  to  a  passenger  occasioned  by 
the  slightest  neglect  against  which  human  prudence  and  foresight 
might  have  guarded."** 

The  jury  are  instructed  that  the Railroad  Company,  as  a 

common  carrier  of  passengers,  was  bound  to  exercise  the  utmost  de- 
gree of  diligence  and  care  in  safely  transporting  the  plaintiff  upon 
his  journey.*® 

The  court  instructs  the  jury  that,  when  common  carriers  un- 
dertake to  convey  passengers  by  the  powerful  but  dangerous  agen- 
cy of  electricity,  public  policy  and  safety  require  that  they  be 
held  to  the  greatest  possible  care  and  diligence,  and  any  negligence 
or  default  of  such  railway  company,  or  common  carrier,  its  agents 
or  employes  in  such  cases  will  make  such  company  or  carrier 
liable  in  proper  and  adequate  damages  under  the  statute,  if  the 
jury  believe  that  such  duty,  as  so  defined,  was  owing  to  plaintiff, 
and  that  the  failure  to  perform  it  was  the  proximate  cause  of  plain- 
tiff's injuries,  unless  the  jury  believe  from  the  evidence  that  the 
plaintiff'  was  guilty  of  contributory  negligence.*® 

§   1524(22).    Washington 

You  are  further  instructed  that  the  defendant  at  the  time  of  the 
alleged  accident  was  the  owner  of  and  was  operating  an  electric 
railway  for  the  purpose  of  transporting  passengers  for  hire,  and 

43  Houston  &  T.  C.  Ry.  Co.  v.  Gor-  45  Shenandoah  Val.  R.  Co.  v.  Moose 
bett,  49  Tex.  573.                                          3  S.  E.  796,  83  Va.  827. 

44  Reynolds  v.  Richmond  &  M.  Ry.  4  6  Washington,  A.  &  Mt.  V.  Ry.  Co. 
Co.,  23  vS.  E.  770,  92  Va.  400.                      v.    Vaughan,  69   S.   E.   1035,  111   Va. 

7S5. 
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was  bound  to  exercise  the  highest  degree  of  care,  skill,  and  benefits 
practicable,  consistent  with  the  operation  of  said  electric  railway  and 
the  cars  used  in  operation  thereof,  and  taking  into  consideration 
the  circumstances  and  conditions  existing  at  that  time  and  place  in 
question,  in  order  to  prevent  and  avoid  injury  to  the  plaintiff,  if 
you  find  that  the  plaintiffs  were  passengers  upon  the  car  as  al- 
leged in  their  complaint,  and  that  the  defendant  is  liable  for  the 
slightest  negligence  in  its  operation.*' 

§   1524(23).    West  Virginia 

The  court  instructs  the  jury  that  the  law  in  tenderness  of  hu- 
man life  and  limbs  holds  railroad  companies  liable  for  the  slight- 
est negligence,  and  compels  them  to  repel  by  satisfactory  proofs 
every  imputation  of  such  negligence.  When  carriers  undertake 
to  convey  passengers  by  the  powerful  but  dangerous  agency  of 
steam,  public  policy  and  safety  require  that  they  be  held  to  the 
greatest  possible  care  and  diligence.  Any  negligence  or  default 
in  such  cases  makes  such  carriers  liable  in  damages  under  the 
statute,  provided,  however,  such  negligence  is  the  proximate  cause 
of  the  injury  complained  of.*^ 

§   1524(24).    Wisconsin 

The  jury  are  instructed  that,  if  the  injury  tb  plaintiff  was  oc- 
casioned without  his  fault,  by  the  least  negligence  or  want  of 
skill  or  prudence  on  the  part  of  defendant,  or  its  employees  in 
charge  of  the  train  on  which  plaintiff  attempted  to  become  a  pas- 
senger, the  defendant  is  liable.'*^ 

§  1525.     Care  required  with  respect  to  children 

The  jury  are  instructed  that  it  is  also  the  duty  of  the  defend- 
ant to  use  greater  care  and  caution  in  transporting  passengers 
of  tender  age  than  when  carrying  adults  or  passengers  of  ma- 
ture years,  but  in  this  case  there  is  no  presumption  of  negligence 
from  the  mere  fact  that  said  was  a  passenger  and  receiv- 
ed an  injury  while  being  carried  by  the  elevator.^" 

3.     Right  of  Carrier  to  Limit  Liability  for  Negligence 

§  1526.     Gross  negligence 

You  are  instructed  that  the  acts  of  Congress  relative  to  in- 
terstate commerce  authorize  and  permit  carriers  to  issue  free  pass- 
es to  dependent  members  of  the  family  of  employes  of  railroad 

4  7  Mueller    v,    Washington    Water  49  Curtis  v.  Detroit,  etc.,  R.  Co.,  27 

Power  Co.,  106  P.  476,  56  Wasti.  556.  Wis.  158. 

4  8  Farlev  v.  Norfolk  &  W.  Ry.  Co.,  so  Quimby  v.  Bee  Bldg.  Co.,  127  N. 

67  S.  E.   1116,  67  W.  Va.  350,  27  L.  W.  118,  87  Neb.  193,  138  Am.  St.  Rep. 

R.  A.  (N.  S.)  1111.  477. 
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companies,  and  to  stipulate  in  such  passes  that  the  person  using  the 
same  for  transportation  shall  assume  all  risks  of  accident,  injury, 
and  damage,  whether  resulting  from  the  ordinary  negligence  of 
the  servants  and  agents  of  the  company  issuing  the  pass,  or  other- 
wise; but  in  this  connection,  you  are  instructed  that  the  law 
does  not  permit  the  defendants  to  contract  against  injury  resulting 
from  the  acts  of  their  employes  amounting  to  gross  negligence, 
or  a  wanton  disregard  of  the  rights  of  others.''^ 

You  are  therefore  instructed  that,  should  you  find  from  the  evi- 
dence in  this  case,  by  a  fair  preponderance  thereof,  that  the  plain- 
tiff was  riding  upon  a  passenger  train  of  the Railroad  Com- 
pany on  the  day  of  ,  over  the  railroad  line  of  the 

defendant Railroad  Company,  and  that  the  servants,  agents, 

or  employes  of  the  defendants,  or  either  of  them,  were  not  in 
the  exercise  of  slight  care  and  diligence  to  keep  the  lines  and  ap- 

liances  in  and  about  the  yard  in  the  city  of ■ —  in  a  reasonably 

safe  condition  for  traffic,  but  were  guilty  of  gross  negligence,  as 
defined  by  these  instructions,  in  opening  and  permitting  to  remain 
open  a  certain  switch,  and  that  said  train  ran  into  said  open  switch 
and  collided  with  a  freight  train  standing  upon  said  switch  or 
side  track,  and  that  thereby  plaintiff  was  injured,  it  will  be  your 
duty  to  find  for  the  plaintiff,  and,  if  you  fail  so  to  find,  you  will 
return  a  verdict  for  the  defendants.^' 

You  are  instructed  that,  under  the  law  of  this  state,  gross  neg- 
ligence, as  is  used  in  these  instructions,  is  defined  as  the  want  of 
slight  care  and  diligence.  It  is  the  doing  of  some  act  or  thing  which 
a  person  of  ordinary  prudence  and  intelligence  would  not  do  under 
the  circumstances,  or  the  failure  to  do  some  act  or  thing  which 
a  person  of  ordinary  prudence  and  intelligence  would  do  under 
like  circumstances.  Should  such  conduct  or  acts  be  of  such  a 
nature  as  to  amount  to  a  gross  want  of  care  and  regard  for  the 
rights  of  others,  it  amounts  to  willfulness,  and  it  is  not  necessary, 
in  order  to  raise  an  inference  of  such  negligence,  to  prove  that 
the  defendant's  servants  were  actuated  by  ill  will  directed  specially 
towards  the  plaintiff,  or  to  have  known  'that  she  was  in  such  po- 
sition as  to  be  likely  to  be  injured. ^^ 

You  are  instructed  that  slight  care  and  diligence  as  used  in  these 
instructions  is  such  care  and  diligence  as  persons  of  ordinary  pru- 
dence usually  exercise  about  their  own  affairs  of  slight  importance.^ 

51  Missouri,  K.  &  T.  Ry.  Co.  v.  Zu-  ss  Missouri,  K.  &  T.  Ry.  Co.  v.  Zu- 

ber,  184  P.  452,  76  Okl.  146,  7  A.  L.  ber,  184  P.  452,  76  Okl.  146,  7  A.  L.  R. 

R.-840.  840. 

5  2  Missouri,  K.  &  T.  Ry.  Co.  v.  Zu-  ^4  Missouri,  K.  &  T.  Ry.  Co.  v.  Zu- 

ber,  1S4  P.  452,  76  Okl.  146,  7  A.  L.  ber.  184  P.  452,  76  Okl.  146,  7  A.  L.  R. 

R.  840.  840. 
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§  1527.  Persons  riding  on  passes — Pass  given  as  part  consider- 
ation for  services  rendered 
The  jury  are  instructed  that  if  you  believe,  from  the  evidence, 
that  it  was  one  of  the  express  or  implied  terms  of  plaintiff's  con- 
tract of  employment  that  defendant  should  furnish  him  free  trans- 
portation upon  its  cars,  and  that  the  employee's  ticket,  intro- 
duced in  evidence,  was  not  given  him  as  a  pure  gratuity,  without 
any  valuable  consideration  therefor,  then  the  stipulation  or  condi- 
tion on  the  back  of  said  ticket,  to  the  effect  that  the  person  accept- 
ing and  using  said  ticket  agrees  that  defendant  shall  not  be  liable 
under  any  circumstances  for  any  loss  or  injury  sustained  by  said 
ticket  holder  while  riding  on  said  ticket  was  not  and  is  not  bind- 
ing upon  the  plaintiff. ^^ 

4.     Care  Required   with  Respect   to  Particular  Instrumentalities   of 

Conveyance 

§  1528.     Steam  railroads 

You  are  instructed  that  the  law,  in  tenderness  to  human  life 
and  limb,  holds  railroad  companies  liable  for  the  slightest  negli- 
gence, and  compels  them  to  repel  by  satisfactory  proofs  ever}^  im- 
putation of  such  negligence.  When  carriers  undertake  to  convey 
passengers  by  the  powerful,  but  dangerous,  agency  of  steam, 
public  policy  and  safety  require  that  they  be  held  to  the  greatest 
possible  care  and  diligence.  Any  negligence  or  default  in  such 
case  will  make  such  carriers  liable.^* 

§  1529.     Emigrant  car 

You  are  charged  that  railroad  companies  are  not  insurers  of  the 
safety  of  their  passengers  or  stock,  but  it  is  the  duty  of  the  railway 
company  to  exercise  that  degree  of  care  in  transporting  an  emi- 
grant train  that  an  ordinarily  careful  and  prudent  person  would 
exercise  under  similar  circumstances  to  stop  it  and  start  it,  and 
couple  onto  it,  in  such  a  manner  as  not  to  injure  animals  or  persons 
lawfully  entitled  to  be,  and  actually  on  said  car,  and  a  failure,  if 
any,  to  exercise  such  care  is  negligence.^' 

§  1530.     Freight  train 
See,  also,  post,  §  1603. 
§   1530(1).    United  States 

The  jury  are  instructed  that,  under  the  laws  of  the  state  of , 


the   defendant  is   required   to   carry   passengers   for  hire   upon   its 

5'^'  Klinck   V.    Chicago  City   R.   Co.,  5  7  Missouri,    K.    &    T.    Ry.    Co.    of 

177  111.  App.  165.  Texas  v.  Aycock  (Tex.  Civ.  App.)  135 

5  6  Shenandoah  Val.  R.  Co.  v.  Moose,  S.  W.  19S. 
3  S.  E.  796,  83  Va.  827. 
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local  freight  trains.  But  the  defendant  is  not  required  to  equip 
its  cabooses  of  cars  on  local  freight  trains  as  passenger  cars  are 
equipped  on  passenger  trains.  The  person  who  travels  upon  lo- 
cal freight  trains  is  bound  to  know  that  such  trains  cannot  be  moved, 
stopped,  and  started  with  the  same  slow  and  easy  movement  with 
which  passenger  trains  are  moved,  stopped,  and  started ;  and  a 
traveler  upon  such  local  freight  trains  is  further  charged  with  the 
knowledge  that  local  freight  trains  are  subject  to  more  violent  jerks 
in  stopping  and  starting  than  passenger  trains ;  therefore  the  plain- 
tiff, in  entering  upon  this  local  freight  train,  assumed  the  risk  of  any 
injury  that  might  occur  to  him  by  reason  of  any  usual  or  ordinary 
jerk  which  might  occur  in  the  stopping  of  said  local  freight  train. 
If  the  plaintiff's  injury,  if  he  has  suffered  any  injury,  is  due  to  a 
sudden  stopping  of  the  caboose  caused  by  the  usual  and  customary 
handling  of  the  local  freight  train,  then  the  plaintiff  cannot  recover. 
The  defendant  has  the  right,  as  a  matter  of  law,  to  operate  its 
local  freight  trains  in  the  usual  and  ordinary  manner.  If  it  operat- 
ed the  train  on  which  plaintiff  was  riding  in  the  usual  and  ordinary 
manner,  and  if  the  sudden  stopping  was  an  incident  of  usual  and 
ordinary  handling  of  such  trains,  the  plaintiff  cannot  recover.^^ 

§  1530(2).    Arkansas 

The  court  instructs  the  jury  that  although  a  person,  in  taking 
passage  on  a  freight  train,  assumes  such  risks  as  are  ordinarily 
incident  to  such  mode  of  conveyance  when  properly  handled  by  the 
trainmen,  still,  if  the  defendant  in  the  case  at  bar  undertook  to 
carry  passengers  on  this  train,  and  if  plaintiff  was  a  passenger  there- 
on, then  it  became  and  was  the  duty  of  the  defendant  to  exercise 
the  highest  degree  of  care,  skill,  and  diligence  in  the  practical  op- 
eration of  its  said  train,  which  a  reasonably  prudent  and  cautious 
man  would  exercise  and  which  is  reasonably  consistent  with  the 
mode  of  conveyance  and  the  practical  operation  of  its  said  train  and 
road,  and  for  any  omission  of  these  duties,  whereby  injury  results 
to  the  passenger,  defendant  would  be  liable,^^ 

§  1530(3).     Indiana 

You  are  instructed  that  a  railroad  company  has  the  right  to  set 
aside  certain  of  its  trains  for  carrying  passengers,  and  certain  oth- 
ers for  the  transportation  of  freight.  So,  if  you  find  from  the 
evidence  in  this  cause*  that  the  train  upon  which  the  plaintiff  was 
riding  at  the  time  he  received  the  injury  in  question  was  a  freight 
train  set  apart  for  the  transportation  of  freight  exclusively,  being 

5  8  Kansas  City  Southern  Ry.  Co.  v.  59  Abelson  v.  St.  Louis,  I.  M.  &  S. 

Clinton   (C.   C.  A.   Arli.)  224   F.   S90,       Ry.  Co.,  105  S.  W.  81,  84  Ark.  181. 
140  C.  C.  A.  340. 
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composed  exclusively  of  freight-cars  and  caboose  attached  for  the 
accommodation  of  train  employes,  and  such  persons  as  might  de- 
sire to  attend  and  take  care  of  live-stock  being  transported  in  such 
trains,  of  which  regulation  the  plaintiff  had  knowledge,  and  that 
plaintiff  was  being  carried  on  said  train  as  an  attendant  upon,  and 
to  feed,  water,  and  care  for,  the  car-load  of  hogs  which  he  was 
shipping  by  said  train,  not  having  paid  any  fare  for  so  being  car- 
ried, then  as  to  the  plaintiff  the  defendant  was  not  required  to  exer- 
cise that  high  degree  of  care  and  skill  witVi  reference  to  the  equip- 
ment, operation,  and  management  of  said  train  as  was  required 
of  it  with  reference  to  the  equipment,  operation,  and  management  of 
its  passenger  trains.  But  if  you  find  from  the  evidence  that  the  de- 
fendant did  receive  and  undertake  to  carry  the  plaintiff  upon  its 
freight  train  as  a  passenger,  it  will  be  bound  by  all  the  obligations 
of  a  common  carrier  of  passengers  upon  a  regular  passenger  train. ^** 

§   1530(4).    Kansas 

I  instruct  you  that  the  same  degree  of  care  required  of  a  rail- 
road company  towards  passengers  who  travel  upon  passenger  trains 
is  not  required  of  the  company  towards  passengers  who  travel  upon 
freight  trains.  Freight  trains  are  mainly  used  for  carrying  freight, 
and  there  are  many  hazards  on  such  trains  that  passengers  are  not 
subject  to  on  passenger  trains.  One  who  chooses  to  travel  on 
freight  trains  must  be  held  to  have  done  so  with  the  knowledge  of 
the  hazards  and  inconveniences  incident  to  the  operation  of  such 
trains,  and  towards  passengers  riding  in  such  trains  the  railroad 
company  is  required  to  exercise  only  slight  care,  and  is  liable  only 
for  injuries  resulting  from  gross  negligence.  Negligence  is  the 
violation  or  disregard  of  a  duty,  and  the  term  "gross  negligence" 
means  the  failure  to  exercise  a  slight  degree  of  care.  Unless,  there- 
fore, you  believe  from  a  preponderance  of  the  evidence  that  the  in- 
jury and  damage  complained  of  by  the  defendant  or  its  employees 
were  due  to  such  negligence,  that  is,  by  their  failure  to  exercise  even 
a  slight  degree  of  care,  then  I  instruct  you  that  the  plaintiff  cannot 
recover  damages  in  this  case,  and  your  verdict  must  be  for  the  de- 
fendant.^^ 

§   1530(5).    South  Carolina 

You  are  instructed  that,  in  boarding  a  freight  train,  passen- 
gers assume  the  increased  risks  and  diminution  of  comfort  inci- 
dent thereto,  and,  if  the  train  is  managed  with  the  care  usual  and 

60  Pennsylvania  Co.  v.  Newmeyer,  is  based  upon  a  statute  specifying 
2S  N.  E.  860,  129  Ind.  401.  "slight  care"'  as  the  degree  of  care  to 

61  Binder  v.  Union  Pac.  R.  Co.,  194  be  exercised  towards  persons  talviug 
P.  314,  108  Kan.  47.    This  instruction  passage  on  freight  trains. 
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requisite  for  such  trains,  it  is  all  that  those  who  voluntarily  board 
them  have  a  right  to  expect.^^ 

§   1530(6).    Texas 

You  are  instructed  that  a  person  taking  passage  on  or  riding  on 
freight  trains,  where  the  railroad  runs  passenger  trains  on  its  road 
for  the  benefit  of  travelers,  assumes  the  extra  danger,  if  any,  as  is 
necessarily  incident  to  traveling  on  freight  trains.*^^ 

§  1531.     Logging  train  * 

The  jury  are  instructed  that,  if  the  railway  company  had  con- 
tracted with  the  lumber  company  to  transport  plaintiff  with  others 
on  this  train  for  a  consideration  paid  by  the  lumber  company, 
plaintiff  was  a  passenger,  and  entitled  to  the  exercise  of  that  degree 
of  care  required  in  the  carriage  of  passengers  in  the  kind  of  vehicle 
used,  always  taking-  into  consideration  the  character  of  the  convey- 
ance and  the  obviously  greater  danger  in  riding  on  a  logging  car 
than  in  an  ordinary  passenger  car.^* 

§  1532.     Mixed  trains 
See,  also,  post,  §  1604. 
^   1532(1).     United  States 

The  jury  are  instructed  that  if  you  find  that  the  plaintlfif  was  a 
passenger,  in  the  sense  I  have  stated,  you  next  inquire,  was  he  in- 
jured by  the  negligence  of  the  railroad  company?  You  have  heard 
the  testimony  on  this  point.  Did  that  part  of  the  train  made  up  of 
freight  cars  come  down  on  the  passenger  coach  at  unnecessary 
speed  or  with  unnecessary  violence?  Did  this  speed  or  violence 
cause  the  fall  of  the  plaintiff'?  Was  that  the  proximate  cause — the 
thing  that  caused  the  injury?  And  in  this  connection  you  must  say 
whether  the  imprudence  of  plaintiff  himself — his  carelessness  in 
being  on  his  feet  when  the  shock  came — also  caused  the  injury.  If 
you  find  that  the  imprudence  or  carelessness  of  the  plaintiff'  was  one 
of  the  immediate  causes  of  the  accident,  he  cannot  recover.^^ 

§   1532(2).    Arkansas 

You  are  instructed  that  while  a  passenger  riding  upon  a  freight 
train  assumes  the  risks  and  hazards  that  are  incident  to  the  opera- 
tion of  a  freight  train,  yet  it  is  the  general  duty  of  the  carrier  to  use 
due  care  for  the  safety  of  the  passengers,  and  freight  trains  carry- 
ing passengers  cannot  be  operated  carelessly  without  subjecting 

6  2  Steele  v.  Southern  Ry.  Co.,  33  S.  6  4  Knox  v.  Bobbins  (Tex.  Civ.  App.) 

E.  .509,  55  S.  C.  389,  7-1  Am.  St.  Rfep.  151  S.  W.  1134. 

756.  *''•  Columbia,    N.    &    L.    R.    Co.    v. 

C3  Ft.    Worth   &    D.    C.    Ry.    Co.    v.  Means  (C.  C.  A.  S.  C.)  136  F.  S3,  68 

Rogers,  GO  S.  W.  61,  24  Tex.  Civ.  App.  C.  C.  A.  651. 
382. 
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the  company  to  liability  any  more  than  a  passenger  train,  and  the 
operatives  in  charge  of  a  freight  train  cannot  any  more  overlook 
the  due  care  of  their  passengers  than  can  the  operatives  of  a  pas- 
senger train,  and,  although  plaintiff  in  this  case  was  a  passenger 
upon  a  freight  train,  yet  if  you  find  from  the  evidence  that  defend- 
ant's operatives  in  charge  of  said  train  failed  to  use  due  care  for 
plaintiff's  safety,  or  negligently  or  carelessly  operated  said  train,  or 
moved  the  caboose  connected  therewith  in  which  plaintiff  was  a 
passenger,  and  that  by  reason  thereof  he  was  injured,  your  verdict 
should  be  for  the  plaintiff.^® 

The  jury  are  instructed  that  railway  companies  in  the  transpor- 
tation of  passengers  upon  freight  or  mixed  trains  are  only  re- 
quired to  exercise  such  care  and  skill  and  diligence  as  is  reasonably 
consistent  with  the  transportation  of  passengers  upon  mixed  trains, 
as  they  cannot,  in  the  nature  of  things,  exercise  the  same  care  in 
stopping  and  starting  trains  as  they  can  passenger  trains,  and 
whenever  a  passenger  embarks  upon  a  mixed  train,  he  assumes  the 
risks  incidental  to  the  stopping  and  starting  of  such  trains,  pro- 
vided the  carrier  exercises  all  care  and  skill  that  is  reasonably  con- 
sistent in  operating  its  trains.^' 

You  are  instructed  that,  when  a  passenger  takes  passage  on  a 
mixed  train,  which  carries  both  freight  and  passengers,  such  pas- 
senger assumes  the  ordinary  risks  and  inconveniences  that  are  inci- 
dent to  the  travel  on  such  trains.  But  the  railway  company  owes 
to  such  passenger  the  duty  to  exercise  the  highest  degree  of  care 
consistent  with  the  practical  operation  of  such  train  to  protect  the 
passenger  from  injury.^* 

You  are  instructed  that  a  railway  company  operating  a  mixed 
train  which  carries  passengers,  and  which  has  drawn  up  to  a  sta- 
tion for  the  purpose  of  receiving  passengers,  is  bound  to  anticipate 
the  presence  of  passengers  aboard  the  passenger  car  and  to  exercise 
care  not  to  injure  them.^^ 

You  are  told  that  while  the  plaintiff",  in  taking  passage  upon  a 
mixed  train,  assumed  the  risk  of  necessary  and  usual  jolts  and  jars, 
this  did  not  relieve  the  railroad  company  from  exercising  the  same 
high  degree  of  care  in  the  handling  of  its  train  as  if  she  was  riding 
on  a  regular  passenger  train,  to  avoid  injuring  her.  The  risk  of 
usual  jolts  and  jars  assumed  by  plaintiff  is  the  risk  incident  to  the 
mode  of  conveyance,  and  does  not  relax  the  rule  as  to  the  high  de- 

6  6  St.  Lonis  Southwestern  Ry.  Co.  es  st.  Loui.s,  I.  M.  &  S.  Ry.  Co.  v. 

V.  Wyman,  178  S.  W.  423,  119  Ark.  Wright,  150  S.  W.  706,  105  Ark.  269. 

530.  6  0  St.  r^uis,  I.  M.  &  S.  Ry.  Co.  v. 

6  7  St.  .Louis  Southwestern  Rv.  Co.  Hartuug,  128  S.  W.  1025,  95  Ark,  220. 
V.   Wyman,  178  S.  W.  423,  119  Ark. 
530. 
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gree  of  care  to  be  exercised  by  the  servants  of  the  defendant  to 
avoid  injuring  passengers.  So  in  this  case,  if  you  believe  that  the 
plaintiff  was  without  fault  and  would  not  have  been  injured  if  the 
defendant's  servants  had  exercised  such  high  degree  of  care,  your 
verdict  should  be  for  the  plaintiff.'" 

§   1532(3).    Kentucky 

The  court  instructs  the  jury  that  the  defendant  did  not  assume 
the  absolute  safety  of  the  plaintiff  while  a  passenger  on  its  train, 
but  it  was  the  duty  of  the  defendant's  agents  in  charge  of  its  train 
upon  which  plaintiff  was  a  passenger  to  exercise  the  highest  degree 
of  care  and  diligence  consistent  with  the  mode  of  transportation 
adopted  to  protect  him  from  injury.'^ 

You  are  instructed  that  the  riding  upon  mixed  trains  composed 
of  freight  and  passenger  cars  is  unavoidably  accompanied  with 
more  discomfort  and  danger  than  upon  the  trains  devoted  exclu- 
sively to  passengers,  and  the  passenger  who  accepts  carriage  up- 
on such  a  train  must  be  deemed  thereby  to  have  assumed  the  risk 
of  such  additional  discomfort  and  danger  due  to  the  nature  of  the 
train.  Now,  if  you  believe  from  the  evidence  that  the  train  upon 
which  the  plaintiff  was  riding  was  such  a  train,  and  whil.e  he  was 
a  passenger  thereon  the  car  in  which  he  was  riding  was  forced 
against  the  one  in  front  so  as  to  cause  the  injury  complained  of,  yet, 
if  the  train  and  cars  were  properly  equipped  and  were  carefully 
handled,  and  there  was  no  more  jarring  or  jolting  than  is  usually 
unavoidable  in  the  handling  of  such  trains,  then  the  jury  will  find 
for  the  defendant.'" 

§   1532(4).    North  Carolina 

You  are  instructed  that,  where  one  takes  passage  upon  a  mixed 
train,  as  in  this  case  this  train  was — that  is,  hauling  freight  and 
passengers — he  assumes  the  usual  risk  incident  to  travel  upon 
such  train  when  the  same  is  managed  by  competent  and  prudent 
engineers  or  one  who  is  operating  the  train  in  a  careful  manner. 
Whatever  injuries  result  to  him  from  the  operation  of  a  train  in 
this  way,  why  he  assumes  that  risk  when  he  takes  passage  upon 
such  train,  but  he  does  not  assume  risk,  gentlemen,  if  caused  by  the 
negligence  of  the  defendant  in  starting  the  train.  In  other  words, 
gentlemen  of  the  jury,  the  question  is  whether  or  not  this  train 
started  with  a  sudden  jerk,  and,  if  so,  was  this  sudden  jerk  caused 
by  the  slack  in  the  train,  and  was  it  necessary  in  the  proper  opera- 
tion of  the  train  that  this  jerk  should  have  occurred,  or  was  the 

■0  Arkansas  Southwestern  R.  Co.  v.  '"  Chesapeake  &  O.  Ry.  Co.  v.  Jor- 

Wingfield.  126  S.  W.  76,  94  Ark.  75.  dan,  76  S.  W.  145. 

71  Chesapeake  &  O.  Ry.  Co.  v.  Jor- 
dan, 76  S.  W.  145. 
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jerk  clue  to  improper  management  of  the  engine  by  one  of  the  de- 
fendant's engineers?  Now,  if  it  were  due  to  careless  handling  of 
the  engine  and  starting  of  the  train,  if  the  jerk  was  due  to  that,  why, 
then,  that  w^ould  be  negligence  on  the  part  of  the  defendant;  but  if 
the  jerk  was  due  simply  to  drawing  the  slack  out  of  the  train,  and 
not  to  any  carelessness  on  the  part  of  the  engineers,  why,  then,  it 
would  not  be  negligence  upon  the  part  of  the  defendant,  even 
though  the  plaintifif  was  hurt,  because  that  would  be  one  of  the  risks 
assumed  by  him  when  he  took  passage  upon  the  train. '^ 

§   1532(5).    Oklahoma 

You  are  instructed  that,  when  fare  is  taken  by  any  railroad  cor- 
poration for  transporting  passengers  on  any  mixed  train,  passen- 
ger, or  freight  cars,  or  in  baggage,  wood,  gravel,  or  freight  cars, 
the  same  care  must  be  taken  and  the  same  responsibilities  are  as- 
sumed by  the  corporation  as  for  passengers  on  passenger  cars.'* 

You  are  told  that,  where  the  passenger  chooses  a  mixed  or  freight 
train  instead  of  a  regular  passenger  train,  the  passenger  submits 
himself  to  the  inconvenience  and  dangers  necessarily  attendant  on 
that  mode  of  travel ;  that  when  a  passenger  chooses  to  ride  upon  a 
freight  train,  or  a  mixed  train,  instead  of  a  regular  passenger  train, 
he  cannot  expect,  or  require  the  convenience  or  all  the  safeguards 
against  danger,  that  may  be  demanded  and  expected  upon  trains 
devoted  exclusively  to  passenger  service.'^ 

§  1533.     Street  cars 
§  1533(1).    New  Jersey 

The  jury  are  instructed  that,  as  to  passengers,  it  is  the  duty  of 
the  trolley  company  to  use  a  high  degree  of  care  to  protect  them 
from  danger  while  upon  its  cars.'® 

§  1533(2).    Texas 

The  jury  are  instructed  that  negligence  on  the  part  of  the  driver 
of  the  street  car  of  defendant  company  is  the  want  of  such  care  and 
prudence  as  reasonably  skillful  and  prudent  street-car  drivers 
observe  under  similar  circumstances ;  and  in  transporting  passen- 
gers the  car  driver  should  exercise  such  degree  of  care  and  prudence 
to  avoid  injury  to  passengers  as  reasonably  prudent  street-car  driv- 
ers observe  under  similar  circumstances,  and  the  failure  to  exer- 
cise such  prudence  would  be  negligence,  and  if  by  such  negligence 
a  passenger  is  injured  the  company  would  be  liable  in  damages  for 
such  injury." 

•3  Coon  V.  Southern  Ry.  Co.,  SS  S.  7  6  Bracknev      v.      Public      Service 

E.  510,  171  N.  C.  759.  Corp.,  71  A.  149,  77  N.  J.  Law,  1. 

74  Ramsey  v.  McKav,  146  T.  210.  44  7-  Burnett  v.  Gulf  City  Ry.  &  Real 

Okl.  774.  Estate  Co.  (Civ.  App.)  37  S.  W.  336. 

7  5  Ramsey  v.  McKay,  146  P.  210,  44 
Okl.  774. 
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§  1534.     Horse  railroads 

The  court  instructs  the  jury  that  if  they  believe,  from  the  evi- 
dence, that  the  plaintiff  was,  at  the  time  of  the  event  in  question, 
a  passenger  on  one  of  defendant's  cars,  then  the  defendant  owed  to 
the  plaintiff  the  duty  of  exercising  the  utmost  care  and  vigilance  to 
carry  him  over  its  road  safely,  and  is  responsible  to  the  plaintiff 
for  any  neglect  or  want  of  proper  care  which  the  jury  may  find  from 
the  evidence,  if  they  so  find,  causing  the  injury  in  question  arising 
from  the  management  of  the  car  and  horses  by  the  defendant's 
servants  or  employes,  or  from  the  use  of  skittish  or  unsuitable 
horses,  causing  the  injury  in  question.'* 

§  1535.     Stagecoaches 
§   1535(1).    Kansas 

You  are  instructed  that  a  stagecoach  proprietor  who  carries 
passengers  for  compensation  is  responsible  for  all  accidents  and 
injuries  happening  to  passengers  which  might  have  been  prevented 
by  human  care  and  forethought.  He  is  bound  to  furnish  gentle  and 
well  broken  horses,  skillful,  prudent,  and  sober  drivers,  and  the 
smallest  degree  of  negligence  in  those  particulars  will  render  such 
proprietor  liable  for  any  injury  to  passengers  therefrom.'* 

§   1535(2).    Missouri 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 

that  on  the  day  of  ,  the  defendants,  in  conjunction 

with  their  livery  stable,  were  engaged  in  the  business  of  running 

hacks,  coaches,  and  omnibuses  to  and  from  the  Railroad  to 

and  from  the  dift'erent  points  in ,  for  the  conveyance  of  per- 
sons for  hire,  then  they  were  bound  to  provide  safe,  staunch  and 
roadworthy  conveyances,  with  careful  drivers,  so  far  as  human 
foresight,  skill  and  knowledge  and  care  could  provide,  and  they 
are  responsible  for  all  injuries  arising  from  slight  negligence  on  the 
part  of  themselves,  their  agents  or  servants ;  if,  therefore,  the 
jury  believe  from  the  evidence  that,  on  the  said  day,  plaintiff  took 
passage  in  one  of  the  coaches  of  defendants,  that  while  the  same 
was  being  driven  at  a  moderate  gait  it  suddenly  broke  down  by 
reason  of  the  front  axle  breaking,  or  other  cause,  and  that  the 
hack  was  turned  over  and  the  plaintiff  injured  thereby,  then  it 
rests  on  the  defendants  to  prove  to  your  satisfaction  that  said  hack 
was  safe,  sound,  roadworthy,  not  overloaded  and  carefully  driven, 
and  that  said  axle  broke,  and  said  accident  arose  from  and  was 
caused  by  inevitable  accident  or  defect  that  could  not  have  been 
seen,  detected,  or  known  to  defendants,  their  servants  or  agents,  by 

78Douc,'hertv  v.  Missouri  R.  Co.,  8  to  Lewark  v.  Parkinson,  85  P."  601, 

S.  W.  90O,  97  Mo.  647.  73  Kan.  553,  5  L.  R.  A.  (N.  S.)  1069. 
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the  exercise  of  the  utmost  skill,  knowledge,  foresight,  care,  in- 
spection, and  examination  of  said  coach  by  defendants,  their  agents 
or  servants,  and  unless  the  jury  so  believe  they  will  find  for  plain- 
tifT.8» 

§  1536.     Elevators 

Duty  as  to  equipment  of  elevators,  see  post,  §  1570. 

§   1536(1)..    Indiana 

The  court  instructs  the  jury  that  a  company  operating  a  passen- 
ger elevator  in  its  office  building  for  the  use  of  its  tenants  and  their 
patrons  is  a  common  carrier  of  passengers  for  hire,  and  as  such  is 
required  to  exercise  the  most  perfect  care  of  prudent  and  cautious 
men,  and  its  undertaking  and  liability  to  its  passengers  go  to  this 
extent :  That  as  far  as  human  foresight  can  reasonably  go,  it  will 
transport  them  safely.  It  is  not  liable  for  injury  happening  from 
sheer  accident  or  misfortune,  when  there  is  no  negligence  or  fault, 
and  where  no  want  of  caution,  foresight,  or  judgment  would  pre- 
vent the  injury,  but  it  is  liable  for  the  smallest  negligence  in  itself 
and  its  servants.  It  is  also  responsible  for  defects  in  the  vehicle 
which  it  furnishes,  which  might  have  been  discovered  by  a  proper 
examination.*^ 

§  1536(2).    Nebraska 

You  are  instructed  it  was  the  duty  of  the  defendant,  the 

Company,  to  use  the  greatest  amount  of  human  care  and  skill  con- 
sistent with  the  operation  of  said  elevators  to  prevent  injuries  to 
its  passengers  while  they  were  being  transported  from  one  part  of 
the  building  to  the  other.*' 

§   1536(3).     Virginia 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  defend- 
ant in  carrying  the  plaintiff's  intestate  upon  its  elevator  to  use  the 
highest  degree  of  care  for  his  safety  knowai  to  human  prudence 
and  foresight,  and  it  is  liable  for  the  slightest  negligence  against 
which  human  care  and  foresight  might  have  guarded.  This  degree 
of  care  is  required  and  applies  not  only  to  the  manner  in  which  the 
elevator  was  being  run  and  controlled  by  the  operator,  but  also  to 
the  machinery,  appliances  and  equipment  of  said  elevator,  and  the 
manner  in  which  same  were  constructed  and  maintained ;  and  if 
you  believe  from  the  evidence  that  the  defendant  failed  to  exercise 
such  care  in  any  of  these  particulars,  and  that  such  failure  proxi- 
mately caused  the  death  of  the  plaintiff's  intestate  while  in  the 

80  Lemon  v.  Chanslor,  68  Mo.  340,  8  2  Quimby  v.  Bee  Bldg.  Co.,  127  N. 

30  Am.  Rep.  799.  W.  118,  87  Neb.  193,  138  Am.  St.  Rep. 

s  n  Ohio  Valley  Trust  Co.  v.  Wernke,  477. 
84  N.  E.  999,  42  lud.  App.  326. 
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exercise  of  ordinary  care  on  his  part,  then  your  verdict  must  be 
for  the  plaintiff.*^ 

The  court  further  instructs  the  jury  that  defendant  hotel  com- 
pany is  not  an  insurer  of  passengers  using  elevators,  arid  only  owed 
to  the  plaintiff's  intestate  the  exercise  of  the  highest  degree  of 
practical  care  to  provide  safe  equipment  and  operation ;  and  if  you 
believe  from  the  evidence  that  the  defendant  in  this  case  exercised 
such  care  in  the  equipment  and  operation  of  the  elevator  in  ques- 
tion, they  will  find  for  the  defendant.^* 

§  1537.     Freight  elevators 
§   1537(1).    Alabama 

The  court  instructs  the  jury  that  the  owner  of  a  freight  elevator 
is  not  required  to  exercise  the  highest  degree  of  care  in  supplying 
and  maintaining  guards  and  safety  appliances  in  connection  with 
said  elevator  for  the  protection  of  persons  riding  thereon  with 
freight,  but  is  merely  required  to  exercise  reasonable  care,  such 
as  would  be  exercised  by  a  reasonably  prudent  person  under  sim- 
ilar circumstances.*'^ 

§   1537(2).    Missouri 

You  are  instructed  that  the  expression  "due  care,"  as  used  in 
these  instructions,  is  defined  to  be  care  commensurate  with  the  in- 
strument or  means  being  used,  and  danger  to  be  apprehended,  and, 
while  the  plaintiff  in  entering  a  freight  elevator  in  the Build- 
ing, to  be  carried  up  and  down  the  building  in  it,  accepted  and  ac- 
quiesced in  the  usual  incidents  and  conduct  of  a  freight  elevator, 

yet  the  party  or  parties  in  control  of  said  ■  Building  was  or 

were  bound  to  exercise,  in  the  repair,  guarding  from  accident,  and 
management  of  said  freight  elevator,  that  high  degree  of  care 
which  prudent  and  competent  men  exercise  under  like  circum- 
stances, and  the  failure  by  the  party  or  parties  in  control  of  said 

Building  to  use  that  high  degree  of  care  which  is  exercised 

by  prudent  and  competent  men  under  like  circumstances,  would 
be  a  failure  to  exercise  due  care.*® 

§  1538.     Same — Permitting  trucks  to  be  carried  in  car  with  pas- 
senger 

The  court  charges  the  jury  that  the  mere  presence  of  the  trucks 
upon  the  car  in  which  plaintiff  was  riding  would  not  entitle  the 
plaintiff  to  recover,  and  before  the  plaintiff  can  recover  against  the 
defendant  on  account  of  the  presence  of  these  trucks  on  the  car,  it 

83  Murphy's  Hotel,  Inc.,  v.  Cuddy's  s-s  O'Rourke  v.  Woodward,  77  So. 
Adm'r,  97  S.  E.  794.  124  Va.  207.  679,  201  Ala.  26.5. 

84  Murphy's  Hotel,  Inc.,  v.  Cuddy's  so  Orcutt  v.  Centurv  Bldg.  Co.,  99 
Adm'r,  97  S.  E.  794.  124  Va.  207.  S.  W.  1062,  201  Mo.  424. 
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must  be  reasonably  established  that  the  trucks  were  placed  in  such 
a  manner  in  the  car  that  they  were  caused  to  fall  from  the  move- 
ment or  operation  of  the  car,  and  unless  the  trucks  were  caused  to 
fall  by  the  movement  or  operation  of  the  car,  the  defendant  would 
not  be  liable  to  the  plaintiff.*' 

The  court  instructs  the  jury  that  unless  the  jury  believe  from 
the  evidence  that  the  trucks  on  the  elevator  were  so  placed  in  the 
cle^•ator  that  they  would  likely  be  caused  to  fall  by  a  jar  or  move- 
ment of  the  car,  and  unless  the  jury  are  further  reasonably  satis- 
fied from  the  evidence  that  the  trucks  were  caused  to  fall  by  the 
movement  or  operation  of  the  car  on  the  occasion  complained  of, 
the  jury  should  return  a  verdict  for  the  defendant.*^ 

The  court  charges  the  jury  that  under  the  evidence  and  issues  in 
this  case  the  defendant  had  a  right  to  operate  the  elevator  in  ques- 
tion with  the  pair  of  trucks  upon  it  in  that  part  of  the  elevator  in 
which,  under  the  evidence,  they  were  carried,  if  said  trucks  were 
placed  in  said  place  in  such  a  position  that  they  would  not  be 
caused  to  fall  by  the  movements  or  operation  of  the  elevator.*^ 

5.      Care  Required  in  Selection  of  Servants 

§  1539.     Employment  of  unfit  elevator  operator 

The  court  instructs  the  jury  that  they  must  disregard  all  testi- 
mony given  by  relating  to  instructions  given  or  not  given 

by  him  to  the  elevator  boys  under  his  control  and  further  you  are 
instructed  that  the  mere  retention  in  service  of  a  careless  employe 
does  not  give  rise  to  a  cause  of  action  against  the  employer,  but 
there  must  be  evidence  of  some  intervening  negligence  which  is 
the  proximate  cause  of  the  injury,  and  the  mere  employment  or  re- 
tention of  an  unfit  servant  cannot  be  the  proximate  cause  of  an  acci- 
der.t.  There  must  result  some  specific  act  of  negligence  or  incom- 
petency before  any  liability  can  attach.^* 

6.     Duty  to  Care  for,  Assist,  and  Protect  Passengers 

§  1540.     Duty  to  render  personal  attention  and  services 

You  are  instructed  that  the  contract  of  a  carrier  of  passengers 
for  reward  is  that  it  will  carry  the  passengers  safely  and  in  a  proper 
carriage,  and  afford  such  persons  safe  and  convenient  means  for  en- 
tering cars  and  alighting  therefrom ;  but  such  carrier  is  not  bound 
to  render  a  passenger  personal  attention  or  services  beyond  that, 
except  where  such  passengers  by  reason  of  illness,  great  age,  or 

87  O'Rourke  v.   Woodward,  77   So.  ss  O'Rourke  v.   Woodward,   77   So. 

679,  201  Ala.  265.  679.  201  Ala.  265. 

8  8  O'Rourke  v.   Woodward,  77   So.  9"  Murphy's  Hotel,  Inc.,  v.  Cuddy's 

679,  201  Ala.  265.  Adm'r,  97  S.  E.  794,  124  Va.  207. 
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other  infirmities  are  unable  to  help  themselves,  and  whether  or  not 
the  plaintiff  in  this  case  came  under  that  class  is  a  question  for  you 
to  determine  by  the  evidence;  the  burden  being  upon  her  to  estab- 
lish this  by  a  preponderance  of  the  evidence. ^^ 

§  1541.     Duty  to  sick  passenger  or  one  under  disability 

Duty  to  assist  passenger  in  alighting,  see  post,  §  1651. 
§   1541(1).     Texas 

You  are  instructed  that  it  was'  the  duty  of  the  defendant's  serv- 
ants in  charge  of  said  train  to  exercise  such  a  degree  of  care  as 
would  reasonably  insure  the  safety  of  such  passengers  in  view  of 
their  physical  condition,  and  a  failure  on  the  part  of  the  defendant 
through  its  said  servants  to  discharge  said  duty  w^as  negligence."'^ 

§   1541(2).    Virginia 

You  are  instructed  that,  if  the  husband  of  the  plaintiff  provided 
for  her  removal  from  the  train,  with  her  acquiescence  and  consent, 
and  without  any  request  on  her  or  his  part  to  the  agents  of  the 
company  to  remove  her,  then  the  railroad  company  is  not  respon- 
sible for  the  acts  of  plaintiff's  husband  or  of  such  persons  as  he 
requested  to  assist  him  in  so  removing  her."^ 

You  are  instructed  that  if  the  baggage  master,  the  agent  of  the 
railway  company,  assisted  in  the  removal  of  plaintiff  from  the  train 
and  failed  to  exercise  all  the  precautions  which  a  man  of  ordinary 
prudence  would  have  exercised  under  like  circumstances  and  con- 
ditions and  his  act  was  an  efficient  cause  in  the  injury  to  plaintiff, 
then  if  plaintiff  herself  was  without  fault,  the  railroad  company  is 
liable  to  compensate  her  for  the  injuries  sustained  even  though 
the  husband  and  his  assistants  may  have  also  been  guilty  of  neg- 
ligence.^ 

§   1541(3).    Washington 

You  are  instructed  that  a  street  railway  company  is  not  bound 
to  accept  for  transportation  without  an  attendant  one  who,  because 
of  physical  or  mental  disability,  is  unable  to  take  care  of  himself. 
Yet.  if  its  servants  do  voluntarily  accept  such  a  person  unattended, 
they  should  render  to  him  such  special  care  and  assistance  as  his 
condition  requires,  in  order  that  he  may  be  safely  transported; 
and  this  principle  applies  to  persons  who  are  known  to  be  partially 
helpless  on  account  of  intoxication.^^ 

91  Chicago,  R.   I.  &  P.  Ry.   Co.   v.  o*  Walters  v.  Norfolk  &  W.  Ry.  Co., 

Brooks  (Okl.)  179  P.  924.     Instruction  94  S.  E.  182,  122  Va.  149. 

correct  as  far  as  it  goes.  9  5  Benson  v.  Tacoma  Ry.  &  Power 

8  2  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Coop-  Co.,  98  P.  605,  51  Wash.  216,  130  Am. 

wood  (Civ.  App.)  96  S.  W.  102.  St.  Rep.  1096. 

93  Walters  v.  Norfolk  &  W.  Ry.  Co., 
94  S.  E.  182,  122  Va.  149. 
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§  1542.     Duty  to  pregnant  woman 
See,  also,  post,  §  1651(1). 

You  are  instructed  that  the  defendant  was  not  an  insurer  of  the 
personal  safety  of  the  plaintiff's  wife,  while  she  was  a  passenger 
on  the  defendant's  train,  but  owed  to  her  the  duty  to  exercise  that 
high  degree  of  care  for  her  reasonable  personal  safety  which  a  very 
prudent  person  would  use  under  the  same  circumstances  about  the 
same  matter;  and  a  failure  of  the  defendant,  if  any,  to  exercise 
such  degree  of  care,  would  be  negligence.^® 

§   1.543.     Duty  ta  persons  of  unsound  mind 

You  are  instructed  that,  if  you  find  and  believe  from  the  evi- 
dence that  the  plaintiff  in  this  case,  when  in  a  condition  of  unsound 
mijid,  was  a  passenger  on  a  train  of  the  defendant,  and  that  his 
mental  condition  was  such  that  it  was  reasonably  probable  that, 
if  left  unrestrained  to  follow  his  own  course,  it  would  result  in 
physical  harm  and  injury,  either  to  others  or  to  himself;  and  the 
defendant  or  its  agents  or  employes  charged  with  the  duty  of  look- 
ing after  the  safety  of  its  passengers  had  notice  or  knowledge  of 
such  mental  condition  on  the  part  of  plaintiff,  and  failed  to  exer- 
cise the  high  degree  of  care  that  would  be  exercised  by  a  very 
cautious,  prudent,  and  competent  person  under  similar  circum- 
stances to  restrain  the  said  plaintiff  and  to  keep  him  in  safety,  and 
through  the  failure,  if  any,  of  the  defendant,  or  its  agents  or  em- 
ployes, to  exercise  such  degree  of  care,  the  said  plaintiff  was  per- 
mitted to  leave,  and  did  leave,  the  train  of  defendant  at  or  about 

the  station  at  ,  and  as  the  proximate  result  of  being  thus 

permitted  to  place  himself  at  large,  or  as  the  proximate  result  of 

the  agents  or  employes  of  the  defendant  at  failing,  if  they 

did  fail,  to  exercise  the  care  of  ordinarily  prudent  persons  to  prevent 

the  plaintiff  from  going  upon  the  track  of  the  defendant  at , 

under  the  circumstances  in  which  he  did,  if  you  find  that  they  had 
knowledge  of  his  demented  condition,  if  he  was  in  a  demented  con- 
dition, or  as  the  direct  and  proximate  result  of  both  such  causes 
united,  the  plaintiff  was  run  upon  by  an  engine  of  the  defendant 
and  received  personal  injuries  as  alleged  in  his  petition,  then  you 
will  return  a  verdict  in  favor  of  the  plaintiff.^' 

§  1544.     Duty  to  protect  passengers  from  violence  or  insult 
§   1544(1).     Alabama 

The  court  charges  the  jury  that  the  carrier's  obligation  is  to  carry 
his  passengers  safely  and  properly,  and  to  treat  them  respectfully, 

96  St.  Louis  S.  W.  Ry.  Co.  of  Texas  9"  Chicago.  R.   I.   &  G.   Ry.   Co.   v. 

V.  Ferguson,  64  S.  W.  797,  26  Tex.  Sears  (Tex.  Civ.  App.)  155  S.  W.  100.3. 
Civ.  App.  4G0. 
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and  that  the  carrier  is  obliged  to  protect  his  passengers  from  vio- 
lence and  insult,  from  whatever  source  arising,  and  he  is  bound 
to  use  all  such  reasonable  precautions  as  human  judgment  and 
foresight  are  capable  of  to  make  his  passenger's  journey  safe  and 
comfortable.^* 

You  are  instructed  that  it  is  an  actionable  breach  of  the  car- 
rier's duty  to  negligently  permit  other  passengers  to  use  profane 
or  insulting  language  in  the  presence  of  a  female  passenger."^* 

The  court  charges  the  jury  that  as  to  passengers  the  contract 
of  carriage  imposes  upon  the  carrier  the  duty,  not  only  to  carry 
safely  and  expeditiously  between  the  termini  of  the  route  embraced 
in  the  contract,  but  also  the  duty  to  conserve  by  every  reasonable 
means  their  convenience,  comfort,  and  peace  throughout  the  jour- 
ney, and  this  same  duty  is,  of  course,  upon  the  carrier's  agents. 
They  are  under  the  duty  of  protecting  each  passenger  from  avoid- 
able discomfort,  and  from  insult  and  indignity  and  from  personal 
violence.  And  it  is  not  material  from  whence  the  disturbance  of 
the  passenger's  peace  and  comfort  and  personal  security  and  safety 
comes  or  is  threatened ;  it  may  be  from  another  passenger,  or  from 
a  trespasser,  or  other  stranger,  or  from  another  servant  of  the  car- 
rier. In  all  such  cases  the  carrier  is  liable  in  damages  to  the  in- 
jured passenger.* 

§   1544(2).    Nevada 

The  jury  is  instructed  that  a  common  carrier's  obligation  is  to 
carry  its  passengers  safely  and  properly,  and  to  treat  them  re- 
spectfully, and  if  it  intrusts  this  duty  to  its  servants  the  law  holds 
it  responsible  for  the  manner  in  which  they  execute  the  trust.  The 
law  is  well  settled  that  the  carrier  is  obliged  to  protect  its  pas- 
sengers from  violence  and  insult  from  whatever  source  arising. 
The  carrier  is  not  an  insurer  of  its  passenger's  safety  against  every 
possible  source  of  danger,  but  it  is  bound  to  use  all  such  reasona- 
ble precautions  as  human  judgment  and  foresight  are  capable  of 
to  make  its  passenger's  journey  safe  and  comfortable.  The  car- 
rier must  not  only  protect  its  passengers  against  violence  and  in- 
sults of  strangers  and  copassengers,  but  also  against  the  violence 
and  insults  of  its  own  servants.  If  this  duty  to  the  passenger  is 
not  performed,  if  this  protection  is  not  furnished,  but,  on  the  con- 
trary, the  passenger  is  assaulted,  through  the  negligence  or  willful 
misconduct  of  the  carrier's  servants,  the  carrier  is  necessarily  re- 
sponsible.^ 

OS  Seaboard    Air    Line   Ry.    Co.    v.  i  Seaboard  Air  Line  Rv.  Co.  v.  Mob- 

Mobley.  69  So.  614,  194  Ala.  211.  ley,  69  So.  614,  194  Ala.  211. 

9  9  Seaboard    Air    Line    Ry.    Co.    v.  -  Forrester    v.    Southern    Pac.    Co., 

Mobley,  69  So.  614,  194  Ala.  211.  134  P.  753,  36  Nev.  247,  48  L.  R.  A. 

(N.  S.)  1. 
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§  1545.     Duty  to  protect  passenger  from  wrongful  arrest 

You  are  instructed  that  if  you  believe,  from  the  evidence,  that 
the  conductor  knew,  or  the  facts  and  circumstances  known  to  him 
were  sufficient  to  apprise  a  person  of  ordinary  prudence,  that  the 
arrest  of  plaintiff,  if  there  was  an  arrest,  was  unlawful,  and  that 
the  conductor  failed  to  exercise  the  highest  degree  of  care  to  pro- 
tect plaintiff  from  such  arrest,  if  any,  you  will  find  for  plaintiff.* 

§   1546.     Liability  for  acts  of  police  officer  in  connection  with  mak- 
ing arrest 

You  are  instructed  that  if  the  plaintiff  violated  the  law  on  de- 
fendant's train,  so  as  to  justify  his  arrest  by  the  conductor,  and 

he  was  taken  into  custody  by  regular  officers  of  county, 

the  conductor,  under  the  law,  was  not  required  to  anticipate  that 
the  officers  would  mistreat  the  plaintiff;  therefore  you  are  charged 
that  if  plaintiff'  was  properly  arrested  and  turned  over  to  proper 

legal  officers  of county,  and  that  he  was  not  subject  to  any 

improper  indignities  or  suffering  in  the  presence  of  the  conductor, 
and  a  reasonably  prudent  man  in  the  position  of  the  conductor  would 
not  have  anticipated  any  such  mistreatment,  then  you  would  an- 
swer the  first  issue,  "No."  * 

§  1547.     Duty  to  protect  from  injury  by  fellow  passengers 
See,  also,  post,  §  1607. 
§   1547(1).     Kentucky 

You  are  instructed  that  if  the  jury  believe,  from  the  evidence, 
that  the  conduct  of  the  negroes,  by  whom  plaintiff  claims  to  have 
been  insulted  and  assaulted  on  the  occasion  in  the  evidence  referred 
to,  was  such  on  defendant's  car,  and  prior  to  the  happening  of  the 
alleged  assault,  as  would  induce  a  reasonably  vigilant  and  prudent 
conductor  to  have  anticipated  that  such  assault  might  be  made, 
then  it  became  the  duty  of  such  defendant's  conductor,  in  the  ex- 
ercise of  the  utmost  vigilance,  to  use  all  reasonable  means  to  pro- 
tect the  plaintiff  from  indignity  and  assault  from  said  negroes,  and 
if  you  shall  believe  from  the  evidence  that  the  defendant's  con- 
ductor under  such  circumstances  failed  to  use  all  reasonable  means 
to  prevent  such  indignity  to  or  assault  upon  the  plaintiff,  and  that 
by  reason  of  such  failure  on  the  part  of  defendant's  conductor  the 
plaintiff  sustained  insult,  assault,  or  injury  from  said  negroes  on  the 
occasion  in  the  evidence  referred  to,  the  law  is  for  the  plaintiff,  and 
the  jury  should  so  find.^ 

3  Louisville  &  N.  R.  Co.  v.  Bvrley,  *  Carver  v.  Carolina,  C.  &  O.  Ry. 

153  S.  W.  36,  152  Ky.  35,  Aua.  Cas.       Co.,  85  S.  E.  293,  169  N.  C.  204. 
1915B,  240.  5  Louisville  Ry.  Co.  v.  Wellington, 

126  S.  W.  370,  137  Ky.  719. 
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§   1547(2).    Maryland 

The  court  instructs  the  jury  that,  if  they  shall  find  from  the  evi- 
dence that  on  the day  of  ,  the  plaintifif  was  a  passen- 
ger on   the  defendant's   railway   round   trip   excursion   train   from 

to ,  and  return,  and  that  on  said  train  while  running 

from to ,  and  also  when  returning  from ,  for  a 

period  of  from to •  minutes  just  after  leaving , 

persons  had  congregated  and  were  engaged  in  drinking  beer  and 
were  acting  in  a  disorderly  manner  and  throwing  empty  beer  bot- 
tles from  the  train,  and  that  the  defendant's  agents  and  servants 
in  charge  of  said  train  knew,  or  by  the  exercise  of  ordinary  care 
should  have  known,  of  the  said  disturbances  and  of  the  throwing 

of  said  bottles,  and  that  the  said  train,  returning,  left about 

o'clock  on  the  evening  of  the  said day  of ,  and 

that  from  the  time  that  said  train  left  ,  and  for  a  period  of 

from to minutes  thereafter,  several  of  the  same  per- 
sons who  had  engaged  in  said  acts  of  disorder  on  the  downward 
trip,  if  the  jury  find  such  acts,  in  the  car  in  which  the  plaintifif  was 
seated,  were  drinking,  carousing,  and  acting  in  a  disorderly  manner 
to  the  disturbance  of  the  passengers  on  said  car,  and  at  frequent 
intervals  were  throwing  empty  beer  bottles  from  said  car  toward 
the  east-bound  track  of  the  defendant's  railway,  and  shall  further 
find  that  the  agents  and  servants  in  charge  of  the  said  defendant's 
train  knew  that  trains  were  passing  or  likely  to  pass  on  said  east- 
bound  track,  and  shall  further  find  that  the  throwing  of  said  bot- 
tles toward  said  east-bound  track  occurred  with  such  frequency  and 
at  such  intervals  before  the  plaintifif  was  injured,  that  the  said 
agents  and  servants  in  charge  of  said  train  knew,  or  by  the  exer- 
cise of  ordinary  care  could  have  known,  of  the  throwing  of  said 
bottles,  and  that  the  persons  throwing  the  same  were  drinking, 
carousing,  and  acting  in  a  disorderly  manner,  and  shall  further 
find  that  the  said  agents  and  servants  of  the  defendant  knew  of  said 
drinking,  carousing,  bottle  throwing,  and  disturbances,  or  by  the 
exercise  of  ordinary  care  and  caution  could  have  known  of  said 
drinking,  carousing,  bottle  throwing,  and  disturbances,  for  a  suffi- 
cient time  before  the  accident  to  have  prevented  the  throwing  of 
the  bottles  which  caused  the  accident,  if  the  jury  find  it  was  so 
caused,  and  that  on  said  return  trip,  when  said  train  was  from 

to minutes  west  of ,  and  while  said  train  was 

proceeding  on  the  west-bound  track,  and  when  the  plaintifif  was 
seated  in  the  coach  wherein  said  drinking,  carousing,  and  throwing 
of  bottles  occurred,  and  while  he  was  exercising-  due  care  and 
caution  on  his  part,  one  of  said  bottles  was  thrown  from  said  car 
toward  said  east-bound  track,  and  that  the  same  struck  a  train 
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passing  on  said  track,  broke,  and  that  a  piece  of  the  same  rebounded 
into  the  car  where  the  plaintiff  was  seated  and  struck  him  in  the 
eye  and  injured  him,  the  plaintiff  is  entitled  to  recover,  unless  the 
jury  shall  further  find  that  the  defendant  company,  its  agents  and 
servants  in  charge  of  said  train,  did  not  know  of  the  throwing  of 
said  bottles,  or  by  the  exercise  of  ordinary  care  could  not  have 
known  in  time  to  have  prevented  the  throwing  of  the  bottle  which 
injured  the  plaintiff  in  time  to  have  avoided  the  injury.® 

The  court  instructs  the  jury  that,  even  if  they  find  that  the  in- 
jury to  plaintiff's  eye  was  caused  by  its  being  pierced  or  cut  by  a 
particle  of  glass  from  a  bottle  thrown  by  a  passenger  on  defend- 
ant's train  through  an  open  window  of  a  car  thereof,  and  that  said 
bottle  was  thrown  through  said  open  window  by  a  passenger  who 
with  others  had  been  drinking  beer  in  said  car  and  throwing  some 
of  the  empty  beer  bottles  through  the  open  window  of  said  car, 
and  who  had  with  others  been  talking  loud  and  using  profane  lan- 
guage and  was  of  a  party  that  had  been  tufesling  with  each  other 
and  doing  other  acts  more  or  less  rough  in  said  car,  before  the  in- 
jury to  the  plaintiff,  if  they  shall  find  any  such  acts,  yet  the  plain- 
tiff cannot  recover  in  this  case,  unless  the  jury  further  believes 
from  a  preponderance  of  the  evidence  that  before  the  throwing 
through  the  open  window  of  the  bottle,  a  particle  of  the  glass  of 
which  after  being  broken  flew  or  was  projected  into  another  win- 
dow of  a  car  in  the  train  of  the  defendant  and  into  the  eye  of  the 
plaintiff,  the  conductor,  brakeman,  or  other  servant  of  the  defend- 
ant anticipated,  or  by  proper  care  and  caution  could  have  antici- 
pated, that  the  drinking,  profanity,  tussling,  and  previous  throw- 
ing of  bottles  through  the  window,  if  they  shall  find  any  of  said 
acts,  would  probably  result  in  the  throwing  through  said  open  win- 
dow of  the  bottle,  whose  particle  penetrated  plaintiff's  eye,  long 
enough  before  said  bottle  was  thrown  through  said  window  to  have 
enabled  said  conductor,  brakeman,  or  other  servant  of  the  defend- 
ant to  prevent  the  throwing  of  said  bottle,  which  caused  the  in- 
jury to  plaintiff's  eye.'' 

§   1547(3).    Texas 

The  court  instructs  the  jury  that  if  you  believe,  from  the  evi- 
dence in  this  case,  that  under  all  the  circumstances  defendant's  con- 
ductor, at  and  before  the  time  plaintiff'  was  assaulted  as  testified 
to  by  him,  ought  to  have  remained  with  plaintiff  for  his  care  and 
protection,  yet  if  you  believe  from  the  evidence  that  the  attack  made 
upon  plaintiff  was  so  sudden  and  of  such  a  character  that  the  con- 

fi  Baltimore  &  O.  R.  Co,  v.  Rudy,  7  Baltimore  &  O.  R.  Co.  v.  Rudy, 

84  A.  241,  118  Md.  42.  84  A.  241,  US  Md.  42. 
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ductor,  it  present,  could  not  reasonably  have  prevented  same,  then 
you  arc  instructed  that  you  cannot  find  a  verdict  for  the  plaintiff 
on  account  of  the  fact  that  said  conductor  was  not  present  and  per- 
sonally looking  afer  plaintifif's  protection  at  the  time  he  was  as- 
saulted.* 

§  1548.     Failure  to  enforce  separate  coach  law  as  proximate  cause 
of  assault  on  passenger 

You  are  instructed  that  the  law  requires  that  all  railway  com- 
panies carrying  passengers  in  this  state  -shall  provide  separate  ac- 
commodations for  the  white  and  African  races  by  providing  two 
or  more  passenger  coaches  for  each  passenger  train  or  by  carrying 
one  partition  car.  one  end  of  which  may  be  used  by  white  passen- 
gers, and  the  other  end  by  passengers  of  the  African  race,  and 
that  the  officers  of  such  passenger  trains  are  required  to  assign  each 
passenger  or  person  to  the  coach  or  compartment  used  for  the  race 
to  which  such  passenger  belongs.  And  if  you  find  from  the  evi- 
dence in  this  case  that  plaintiff  became  a  passenger  upon  one  of 
the  defendant's  trains  about  the  date  mentioned  in  the  complaint,- 
and  was  assigned  to  or  was  riding  in  the  coach  or  compartment 
provided  for  white  passengers  upon  said  train,  and  that  defend- 
ant's officers  in  charge  of  said  train  knowingly  permitted  a  negro 
passenger  to  enter  said  compartment  and  ride  therein,  or  by  the 
exercise  of  ordinary  care  and  diligence  could  have  known  that 
said  negro  passenger  was  riding  in  said  compartment  among  white 
passengers,  and  made  no  eiTort  to  expel  him  therefrom,  and  that 
said  negro  passenger  while  riding  therein  made  an  assault  upon 
plaintiff  and  thereby  injured  him,  then  you  will  find  for  plaintiff, 
unless  you  further  find  that  plaintiff,  by  his  own  wrongful  act, 
provoked  the  assault,  and  but  for  such  act  or  conduct  on  his  part 
he  would  not  have  been  assaulted.^ 

7.     Care  Required  as  to  Safety  of  Premises 
§  1549.     Defects  in  platforms  and  approaches  to  station 

§   1549(1).    Arkansas 

You  are  instructed  that  it  is  the  duty  of  railroad  companies  to 
exercise  ordinary  care  to  keep  in  reasonably  safe  condition  all  por- 
tions of  their  platforms  and  approaches  thereto  to  which  persons 
purchasing  tickets  with  the  view  of  becoming  passengers  upon 
trains  would  naturally  or  ordinarily  be  likely  to  go.^" 

8  Ft.    Worth    &    R.    G.    Rv.    Co.    v.  lo  St.  Louis  &  S.  F.  R.  Co.  v.  Gri- 

Stewart,  182  S.  W.  893,  107  Tex.  594.       der,  161  S.  W.  1032,  110  Ark.  437. 

»  Hines  v.  Meador  (Ark.)  224  S.  W. 
742. 
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You  are  instructed  that  if  you  find,  from  a  preponderance  of 
the  evidence,  that  on  the  date  of  the  alleged  injury  the  defendant 
was  negligent  in  failing  to  exercise  ordinary  care  to  keep  in  a  rea- 
sonably safe  condition  the  approach  to,  or  portion  of  its  platform  at 
station,  and  further  hnd  from  such  evidence  that  such  ap- 
proach to  or  portion  of  its  platform  was  located  where  persons 
purchasing  tickets  with  a  view  of  taking  passage  on  defendant's 
trains  would  naturally  or  ordinarily  be  likely  to  resort,  and  you 
should  further  find  from  such  proof  that  plaintiff  on  said  date  had 
purchased  a  ticket  with  the  intention  of  taking  passage  on  defend- 
ant's train,  and  that  he,  while  awaiting  such  train,  and  in  the  exer- 
cise of  care  for  his  own  safety,  was  injured  by  stepping  upon  and 
having  his  ankle  sprained  in  such  defective  platform  or  approach, 
you  should  find  for  the  plaintiff. ^^ 

§    1549(2).    Missouri 

The  court  instructs  the  jur}^  that  if  you  find  and  believe  from 

the  evidence  in  this  case  that  on  or  about  the day  of , 

the  plaintiff,  intending  to  become  a  passenger  on  one  of  defendants' 

passenger  trains,  purchased  of  defendants'  agent  a  ticket  at , 

in  the  state  of ,  one  of  the  stations  on  the  defendant's  rail- 
road, to  ,  another  station  on  said  line  of  railroad,  and  that 

plaintiff,  intending  to  board  one  of  said  passenger  trains  as  a  pas- 
senger, went  upon  the  approach  to  the  platform  of  said  railroad  at 

said' station  of ,  and  if  you  further  find  and  believe  from  the 

evidence  in  this  cause  that  defendants  had  negligently  permitted 
and  suffered  the  approach  to  said  platform  to  be  and  remain  out 
of  repair,  so  that  the  same  was  dangerous  and  unsafe  for  their  pas- 
sengers to  go  upon  and  over,  and  had  negligently  suffered  and  per- 
mitted a  large  hole  in  said  approach  to  said  platform  to  be  and 

remain  open  for  a  long  time  prior  to  said  day  of ,  if 

you  find  and  believe  from  the  evidence  such  action  of  the  defend- 
ants in  permitting  said  hole  to  be  and  remain  in  said  approach  to 
said  station  platform  was  negligence,  and  if  you  believe  from  the 
evidence  that  the  defendants  and  their  agents  and  servants  knew, 
or  by  the  exercise  of  ordinary  care  on  their  part  could  have  known, 
of  said  hole  and  the  dangerous  and  unsafe  condition  of  said  ap- 
proach to  said  platform,  if  you  believe  said  condition  of  said  ap- 
proach to  said  platform  was  dangerous,  and  if  you  further  believe 
and  find  from  the  evidence  herein  that  plaintiff,  while  walking  on 
said  approach  to  said  platform  for  the  purpose  of  boarding  one  of 
defendants'  passenger  trains,  and  without  knowing  of  the  existence 
of  said  hole  in  said  approach  to  said  platform,  and  without  an}^  neg- 

11  St.  Louis  &  S.  F.  R.  Co.  v.  Grider,  161  S.  W.  1032,  110  Ark.  437. 


§  1549(2)  INSTRUCTIONS  TO  jurIes  179© 

Hgence  on  his  part,  and  being  unable  to  see  said  hole,  stepped  with 
his  left  foot  in  said  hole  and  fell  into  the  same,  and  then  fell  back- 
wards on  said  approach,  and  that  plaintiff  was  then  and  thereby 
and  in  the  manner  aforesaid  hurt  and  injured,  then  your  verdict  will 
be  for  the  plaintiff.  The  term  "negligence,"  as  used  in  these  in- 
structions, means  the  want  of  ordinary  care,  and  the  term  "ordi- 
nary care"  means  such  care  as  a  person  of  ordinary  prudence  would 
have  exercised  under  the  same  or  similar  circumstances  to  those 
constituting  the  facts  of  this  case.-^^ 

You  are  further  instructed  that,  although  you  may  find  and  be- 
lieve from  the  evidence  that  passengers  or  intended  passengers  on 
defendants'  trains  had  been  known  to  use  the  incline  or  wagon 
approach  to  the  crossing  over  defendants'  tracks  in  going  to  and 
from  defendants'  depot  and  station  platform,  yet  if  they  went  there 
by  the  mere  passive  acquiescence  of  the  defendants,  and  without 
a  direct  or  implied  invitation  or  inducement  to  do  so,  then  the  de- 
fendants were  under  no  duty  or  obligation  to  keep  said  incline  or 
wagon  approach  in  a  reasonably  safe  condition  as  to  such  passen- 
gers or  intended  passengers ;  and  if  you  find  and  believe  that  the 
plaintiff,  in  going  to  defendants'  depot  and  station  platform,  vol- 
untarily and  without  a  direct  or  implied  invitation  so  to  do,  walked 
up  said  incline  or  wagon  approach,  and  while  doing  so  stepped  into 
a  hole  therein  and  was  injured,  then  as  to  the  plaintiff  the  defend- 
ants were  not  negligent  in  failing  to  maintain  said  incline  or  wagon 
approach  in  a  reasonably  safe  condition,  and  the  plaintiff  cannot 
recover  in  this  action. ^^ 

The  court  instructs  the  jury  that  there  is  no  evidence  in  this 
case  that  the  defect,  if  any,  in  the  wagon  approach  in  which  plain- 
tiff stepped  was  caused  by  the  defendants  or  their  agents  or  serv- 
ants. Therefore,  before  plaintiff  can  recover  in  this  case,  he  must 
prove  that  the  defendants  knew,  or  by  the  exercise  of  ordinary  care 
might  have  known,  of  said  defect,  if  any,  in  time  to  have  reasonable 
opportunity  to  repair  the  same.^* 

§   1549(3).    West  Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  went  to  the  defendant's  depot  in  the  town 

of on  the  day  of  with  the  intention  and  for 

the  purpose  of  becoming  a  passenger  on  one  of  the  defendant's  pas- 
senger trains ;  and  if  they  further  believe  from  the  evidence  that 
the  said  plaintiff,  after  reaching  the  platform  of  the  said  depot,  and 
while  on  the  said  platform,  still  intending  so  to  become  a  passen- 

12  Gurtman  v.  Lusk,  208  S.  W.  61.  i*  Gurtman  v.  Lusk,  208  S.  W.  61. 

13  Gurtman  v.  Lusk,  20S  S.  W.  61. 
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ger,  not  being  at  the  time  guilty  of  contributory  negligence  on 
her  part,  fell  into  a  hole  in  the  said  platform,  whereby  she  was 
injured,  as  in  her  declaration  is  alleged;  and  if  they  further  be- 
lieve from  the  evidence  that  the  hole  in  the  said  platform  was  there 
in  consequence  of  the  negligence  of  the  defendant, — then  the  jury 
should  find  for  the  plaintiff,  and  assess  her  damages  at  such  an 
amount  as  the  jury,  under  all  the  evidence  in  the  case,  believe 
her  entitled  to  recover,  not  exceeding,  however,  the  sum  of 
$ .1^ 

§  1550.     Duty  to  provide  lights  and  railings 

Safety  of  place  for  alighting  passenger,  see  post,  §§  1633(2),  1645(2,  6,  9,  10), 
§   1550(1).    Kentucky 

You  are  instructed  that  it  was  the  duty  of  the  defendant  com- 
pany, in  the  maintenance  of  the  platform  in  question,  to  make  the 
same  reasonably  safe  to  prevent  injury  to  its  passengers  getting  on 
and  off  at  said  station ;  and,  if  the  jury  believe  from  the  evidence 
that  to  make  same  reasonably  safe  it  was  necessary  to  erect  and 
maintain  a  railing  on  said  platform  at  the  place  plaintiff  was  injur- 
ed, if  he  was  injured,  or  to  have  maintained  a  light  at  the  said  sta- 
tion at  the  time  he  was  injured,  if  he  was  injured,  and  further  be- 
lieve from  the  evidence  that  the  defendant  negligently  failed  to 
erect  and  maintain  such  railing  or  light,  and  that  as  a  direct  result  of 
such  failure,  if  any  there  was,  plaintiff,  while  exercising  ordinary 
care  for  his  own  safety,  was  thereby  injured,  they  will  find  for  the 
plaintiff;  and,  unless  they  so  believe,  they  will  find  for  the  defend- 
ant.i^ 
§   1550(2).    Missouri 

You  are  further  instructed  that  the  defendants  were  under  no 
duty  to  provide  lights  for  the  incline  or  wagon  approach  on  which 
the  plaintiff  was  injured,  if  you  find  he  was  injured,  and  that  their 
failure  to  do  so  was  not  negligence.^''' 

You  are  further  instructed  that  it  was  the  duty  of  the  defendant 
railway  company  to  exercise  ordinary  care  and  prudence  in  con- 
structing and  maintaining  reasonably  sufficient  and  proper  railings 
and  guards  at  the  ends  of  its  station  platforms  for  the  reasonable 
safety  of  persons  using  its  platforms  and  cars,  and,  if  you  believe 
from  the  evidence  that  it  failed  to  exercise  such  ordinary  care  and 
prudence  in  constructing  and  maintaining  the  railings  or  guards 

at  its street  station,  then  it  was  guilty  of  negligence  in  that 

regard.^* 

15  Barker  v.  Ohio  River  R.  Co.,  41  it  Gurtman  v.  Lusk,  208  S.  W.  61. 

S.  E.  148,  51  W.  Va.  423,  90  Am.  St.  is  Earth    v.    Kansas    City    El.    Ry. 

Rep.  SOS.  Co.,  44  S.  W.  778,  142  Mo.  535. 

1  c  Chesapeake  &  O.  Ry.  v.  Honley, 
159  S.  W.  1147,  155  Ky.  447. 
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You  are  instructed  that,  if  you  find  that  the  injuries  resulting  in 
the  death  of  the  plaintiff's  husband  were  caused  by  the  negligence  of 
the  servants  or  employes  of  defendant  in  charge  of  the  car,  in  sud- 
denly starting  the  car  while  said  husband  was  in  the  act  of  step- 
ping up  upon  the  platform  of  said  car,  combined  with  the  negligence 
of  defendant  in  so, constructing  the  railing  at  the  west  end  of  the 
platform  as  to  leave  the  open  space  at  the  end  of  the  platform 
described  in  evidence,  if  you  find  that  such  construction  was  negli- 
gent, then  you  w^ill  find  for  the  plaintiff.^^ 

§   1550(3).    Virginia 

The  jury  are  instructed  that  they  should  find  for  the  defend- 
ant, unless  they  believe  from  all  the  evidence  that  the  accommo- 
dations   provided    by    the    defendants    for    passengers   arriving  'at 

,  of  ordinary  intelligence  and  prudence,  were  unsafe,  or  that, 

on  the  night  of  the  accident  to  the  plaintiff,  the  defendant's  agents 
were  negligent  in  properly  lighting  the  premises ;  and  shall  further 
believe  that  the  plaintiff"  did  not  contribute  to  the  accident  by  her 
own  negligence,  or  want  of  such  care  and  caution  as  a  reasonably 
prudent   person   should    have  exercised   for   his    own   protection.'" 

§   1550(4).    Wisconsin 

You  are  instructed  that  it  is  claimed  upon  the  part  of  the  plain- 
tiff's that  the  defendant  was  negligent  in  not  having  a  reasonably 
safe  platform,  in  not  having  the  platform  sufficiently  lighted,  and  in 
not  having  some  person  stationed  at  the  point  where  this  accident 
occurred,  to  warn  persons,  and  prevent  their  walking  off'  the  plat- 
form. It  will  be  the  duty  of  the  jury  to  determine,  from  all  the 
testimony  in  the  case,  whether  the  defendant  was  negligent  in  these 
respects  or  either  of  them.  It  was  the  duty  of  the  defendant  to 
have  its  platform  reasonably  sufficient  and  safe  in  all  respects, 
to  be  used  by  such  persons  as  may  have  lawful  occasion  to  use  it. 
It  is  not  necessary  that  it  should  be  perfectly  and  absolutely  safe; 
so  great  -a  degree  of  perfection  is  usually  impracticable.  But  it 
must  be  reasonably  safe  and  sufficient  to  all  persons  using  it,  who 
are  themselves  in  the  exercise  of  ordinary  and  reasonable  care.-^ 

You  are  instructed  that,  if  a  barrier  or  guard  is  reasonably  nec- 
essary to  prevent  persons  who  are  themselves  in  the  exercise  of 
ordinary  and  reasonable  care  from  falling  from  the  platform  to 
their  injury,  then  a  barrier  should  be  placed  upon  it,  or  a  guard 
should  be  placed  to  warn  people  of  danger.  Such  lights  as  are  nec- 
essary to  render  the  use  of  the  platform  and  the  passage  over  it 

19  Barth   v.    Kansas    City    El.  Ry.  21  Quaife  v.  Chicago  &  N.  W.  Ry. 

Co..  44  S.  W.  778.  142  ]Mo.  .53.5.  Co..  4  N.  W.  65S,  48  Wis.  513,  33  Am. 

■io  Reed  V.  Richmond  &  A.  R.  Co.,       Rep.  821. 
4  S.  E.  587,  84  Va.  231. 
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to  the  cars  reasonably  safe,  should  be  upon  the  platform  at  the 
time  of  the  arrival  of  trains  and  during  the  time  the  train  remains 
at  the  station. ^^ 

§   1551.      Care  required  in  operation  of  trains  or  cars  at  station  or 

place  of  boarding  or  alighting 
See,  also,  post,  §§  1656,  1657. 
§   1551(1).    Iowa 

The  court  instructs  the  jury  that  it  is  claimed  by  the  plaintiff 

that  the  train  which  struck  approached  the  crossing  where 

the  accident  occurred  at  an  unlawful,  dangerous,  and  negligent  rate 
of  speed.  In  the  operation  of  said  train,  the  defendant  is  charged 
with  knowledge  that  the  passengers  for  such  train  were  required 
to  cross  its  tracks  to  the  south  platform  before  said  train  arrived  at 
the  station,  and  it  was  the  duty  of  the  defendant  to  so  run  its 
train  in  approaching  the  station  and  crosswalk  between  the  two 
platforms,  as  not  carelessly  or  needlessly  to  expose  its  passengers, 
crossing  to  the  south  platform,  to  needless  and  excessive  danger.^^ 

The  court  instructs  the  jury  that  the  law  does  not  fix  or  desig- 
nate any  particular  rate  of  speed  at  which  trains  may  be  run  or  op- 
erated. And  whether  defendant  was  negligent  in  running  its  train 
at  the  rate  of  speed,  which  the  evidence  shows  the  train  in  question 
was  running  when  the  deceased  was  struck,  is  a  question  of  fact  for 
the  jury  to  determine  from  all  the  facts  and  circumstances  given 
in  evidence  before  you.  In  determining  that  question,  the  jury  may 
consider  the  kind  of  train  it  was ;  the  manner  of  its  equipment  and 
operation,  the  condition  of  its  braking  appliances;  whether  the 
engine  and  cars  were  under  the  control  of  the  engineer  in  charge 

of  the  same ;    the  fact  that  the  train  stopped  at  for  water ; 

the  manner  it  approached  the  station,  and  the  speed  it  was  running 
as  it  neared  the  cross-over  in  question,  and  from  these,  and  all 
the  facts  and  circumstances  in  evidence  before  you,  you  will  deter- 
mine whether  said  train  was  run  at  such  high,  excessive,  and  im- 
proper rate  of  speed  as  to  amount  to  negligence  on  the  part  of  the 
defendant.-'* 

The  court  instructs  the  jury  that  if  you  find,  from  the  evidence, 
that  the  speed  of  the  train  on  approaching  the  crosswalk  and  in 
striking  plaintifif's  intestate  was  excessive  and  negligent  as  al- 
ready defined,  then  the  fact,  if  it  be  a  fact,  that  it  had  been  usual 
and  customary  to  run  said  train  past  said  depot  and  over  said 
crosswalk  at  the  same  rate  of  speed,  would  not  justify  or  excuse 

2  2  Quaife  v.   Chicago  &  X.  W.  Ry.  23  Dieckmann  v.   Chicago  &  N.  W. 

Co.,  4  N.  W.  65S,  4S  Wis.  513,  33  Am.  Ry.  Co..  144  N.  W.  587,  163  Iowa,  13. 
Rep.  S21.  2  4  Dieckmann  v.   Chicago  &  N.  W. 

Ry.  Co.,  144  N.  W.  5S7,  163  Iowa,  13. 


§    1551(1)  INSTRUCTIONS   TO  JURIES  1800 

defendant  for  running  its  train  at  an  excessive  and  negligent  rate 
of  speed  at  the  time  of  the  accident,  if  it  did  so  run  said  train.^^ 

The  court  instructs  the  jury  that,  if  you  find  that  said  train  was 
run  at  an  excessive  and  negligent  rate  of  speed  at  the  time  it  struck 
the  deceased,  and  that  such  excessive  and  negligent  rate  of  speed 
was  the  direct  and  proximate  cause  of  decedent's  injuries,  then 
your  verdict  will  be  for  the  plaintiff,  unless  you  further  find  that  de- 
cedent was  guilty  of  contributory  negligence,  as  explained  in  these 
instructions,  and,  if  he  was  so  guilty,  then  your  verdict  will  be  for 
the  defendant,  notwithstanding  the  negligence  of  defendant.^^ 

§  1551(2).    Kentucky 

The  court  instructs  the  jury  that  the  law  is  for  the  plaintiff,  and 
they  should  so  find,  unless  they  shall  believe  from  the  evidence  that, 
before  the  defendant  moved  its  trains,  or  either  of  them,  which  were 

standing  on  the  passing  switch  at  ,  at  the  time  mentioned 

in  the  petition  to  close  the  passageway  across  the  said  switch 
between  the  ends  of  its  two  freight  trains  then  standing  on  said 
switch  track,  the  employes  of  the  defendant  in  charge  of  the  train 
by  which  plaintiff  was  injured  exercised  ordinary  care  to  give  time- 
ly and  reasonably  sufficient  notice  that  the  train  was  about  to 
be  moved  to  close  the  said  passageway,  and  exercised  ordinary 
care  to  prevent  injury  to  the  plaintiff  from  the  moving  train,  or  un- 
less they  shall  further  believe  from  the  evidence  that  the  plaintiff 
himself  was  negligent,  and  thereby  helped  to  cause  or  bring  about 
his  injuries;  that  but  for  his  own  negligence,  if  any  there  was,  he 
would  not  have  been  injured."''' 

You  are  instructed  that,  if  the  defendant  did  give  timely  and  rea- 
sonable notice,  as  mentioned  in  instruction  No.  ,  that  the 

passway  between  the  said  trains  was  about  to  be  closed  by  backing 
one  or  both  of  said  trains,  and  did  exercise  ordinary  care  to  pre- 
vent injury  to  the  plaintiff  from  the  moving  train,  the  law  is  for  the 
defendant,  and  so  you  should  find.^^ 

The  jury  are  instructed  that  if  they  believe,  from  the  evidence, 
that  the  defendant's  car  which  struck  the  plaintiff  was  at  the  time 
running  fast,  or  without  sounding  a  gong  or  bell,  they  will  find  for 
the  plaintiff,  unless  they  also  believe  from  the  evidence  that  the 

plaintiff,  in  attempting  to  cross street,  did  not  use  the  care 

that  an  ordinarily  prudent  person  under  the  same  or  like  circum- 

2  5  Dieckmann  v.  Chicago  &  N.  W.  122  S.  W.  806,  135  Ky.  462.     In  this 

Ry.  Co.,  144  N.  W.  587,  163  Iowa,  13.  case  plaintiff  went  to  the  station  to 

26  Dieclimann  v.  Chicago  &  N.  W.  meet  an  incoming  passenger. 

Ry.  Co.,  144  N.  W.  587,  163  Iowa,  13.  2  8  Louisville  &  N.  R.  Co.  v.  Smith, 

2  7  Louisville  &  N.  R.  Co.  v.  Smith,  122  S.  W.  806,  135  Ky.  462. 
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stances  would  have  used,  and  which,  if  used,  would  have  avoided 
the  accident,  in  which  event  they  will  find  for  the  defendant.^" 

§   1551(3).    Michigan 

The  jury  are  instructed  that,  when  a  railroad  company  stops  a 
passenger  train  where  other  tracks  are  between  it  and  the  depot 
platform,  the  rights  of  the  people  having  business  with  such  train 
and  the  duty  of  the  company  towards  them  are  the  same  as  if  all 
of  the  intervening  space  between  the  depot  and  the  train  constitute 
the  platform,  and  it  is  negligence  on  its  part  to  allow  another  train 
to  run  between  the  passenger  and  the  station  at  which  the  passen- 
gers are  being  taken  on  or  discharged,  and  this  rule  applies  to 
street  car  companies  having  regular  stations,  at  which  the  cars  are 
in  the  habit  of  stopping  for  persons  to  get  on  or  ofif.^* 

§   1551(4).     Missouri 

The  jury  are  instructed  that  if  you  believe,  from  the  evidence, 
that  it  was  the  direct  and  usual  way,  in  getting  on  or  off  of  defend- 
•ant's  trains  on  the  south  track,  for  passengers  to  cross  over  de- 
fendant's north  track  in  going  to  or  from  the  junction  sidewalk 
on  the  north,  and  that  defendant  invited  and  allowed  passengers 
to  so  cross  over  its  north  track  in  getting  on  or  ofif  its  trains  on  the 
south  track,  then  the  plaintiff's  rights  as  a  passenger  entitled  him 
to  demand  from  defendant  the  same  degree  of  extraordinary  vigi- 
lance and  care  for  his  safety  while  he  was  so  passing  from  his  train 
over  defendant's  north  track  to  the  junction  sidewalk  on  the  north 
as  while  being  transferred  over  defendant's  line.^^ 

8.     Care  Required  with  Regard  to  Safety  of  Roadbed  and  Equipment 

§  1552.     Degree  of  care  required  and  duty  of  inspection  in  gen- 
eral 
§  1552(1).    Delaware 

You  are  instructed  that  the  law  exacts  great  care,  diligence,  and 
skill  from  those  to  whose  charge  as  common  carriers  passengers 
are  committed.  Common  carriers  of  passengers  are  responsible 
for  any  negligence,  resulting  in  injury  to  them,  and  are  required,  in 
the  preparation,  conduct  and  management  of  their  means  of  convey- 
ance, to  exercise  every  degree  of  care,  diligence  and  skill  which 
a  reasonable  man  would  use  under  such  circumstances.  This  obli- 
gation is  imposed  on  them  as  a  public  duty,  and  by  their  contract, 
to  carry  safely,  as  far  as  human  care  and  forethought  will  reason- 
ably admit.^^ 

2  9  South    Covins:ton    &    C.    St.    Ry.  3i  Burbridge  v.  Kansas  City  Cable 

Co.  V.  Bentty,  .50 '^S.  W.  239.  R.  Co..  36  Mo.  App.  669. 

30  Ten-ill  v.  Miehisjan  Unitod  Trac-  82  Wood  v.   Philadelphia,  B.  &  W. 

tion  Co.,  183  N.  W.  46,  214  Mich.  478.  R.  Co.,  76  A.  618,  1  Boyce,  336. 
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§   1552(2).     Iowa 

The  jury  is  instructed  that  common  carriers  of  persons  are  re- 
quired to  do  all  that  human  care,  vigilance,  and  foresight  can  rea- 
sonably do,  in  view  of  the  character  and  mode  of  conveyance  adopt- 
ed, to  prevent  accidents  to  passengers.  Therefore  you  are  in- 
structed in  this  case  that  when  the  defendant  received  the  plain- 
tiff upon  his  car  as  a  passenger  for  hire  upon  the of , 

that  the  defendant  was  bound  to  make  up  its  train,  couple  its  cars, 
and  manage  and  control  the  same,  in  such  a  careful,  skillful,  and 
prudent  manner  as  to  carry  the  plaintiff  with  reasonable  safety  as 
such  passenger.  You  are  therefore  instructed  that  if  you  find  the 
plaintiff'  was  injured  by  reason  of  the  negligent  acts  of  the  de- 
fendant's agents  or  servants,  whereby  they  used  a  defective  link  or 
pin  to  couple  said  cars,  and  that  human  care,  vigilance,  and  fore- 
sight could  have  reasonably  discovered  such  defect,  and  you  fur- 
ther find  that  the  plaintiff  did  not  contribute  to  such  injury,  and 
was  using  all  reasonable  care  and  caution  to  avoid  said  injury,  then 
your  verdict  would  be  for  the  plaintiff. ^^ 

On  the  other  hand,  you  are  instructed  that  the  defendant  is  not 
required  to  use  the  utmost  degree  of  care  which  the  human  mind 
is  capable  of  inventing,  but  is  only  required  to  use  the  highest  de- 
gree of  care  and  diligence  which  is  reasonably  practicable  under 
the  circumstances  of  the  case  in  question.  The  defendant  was  not 
an  insurer  against  accidents,  nor  is  the  defendant  compelled  to 
insure  the  absolute  safety  of  its  passengers.  What  the  defendant 
was  required  to  do  was  to  do  all  that  human  care,  vigilance,  and 
foresight  could  reasonably  do,  consistent  with  the  practical  opera- 
tion of  the  road,  in  order  to  prevent  injury  to  the  plaintiff,  its  pas- 
senger.^* 

You  are  instructed  that  the  high  degree  of  care  hereinbefore 
referred  to,  and  required  of  defendant,  embraces  its  road- 
way, track,  bridges,  and  rolling  stock,  and  the  selection  of  its  em- 
ployes, servants,  and  agents.  In  supplying  materials  for  and  in 
constructing  its  roadway,  track,  bridges,  and  rolling  stock,  it  was 
required  to  exercise  that  high  degree  of  care  to  see  that  materials 
used  were  amply  sufficient,  and  of  such  quality,  size,  and  pattern,  as 
were  accepted  by  and  in  general  use  and  found  to  be  sufficient,  and 
approved  by  the  best  and  most  skillfully  managed  railroads  of  the 
country,  doing  a  like  business  with  defendant.     In  the   selection 


33  Larkin  v.  Chicago  &  G.  W.  Ry.  34  Larkin  v.   Chicago  &  G.  W.  Ry. 

Co.,   92    N.    W.    891,    118    Iowa,    652.      Co.,  92  N.  W.  891,  118  Iowa,  652. 
Plaintiff  was  accompanying  stock. 
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of  trainmen,  and  in  the  management  of  its  train,  it  was  bound  to 
exercise  that  high  degree  of  care,  and  to  provide  men  of  sufficient 
experience,  skill,  and  prudence  to  run  such  train  safely,  as  far  as 
was  practicable ;  and  it  was  bound  also,  in  like  manner,  to  see  that, 
in  the  actual  management  of  the  train  at  the  time  of  the  accident, 
the  trainmen  exercised  a  like  degree  of  care  and  skill  in  managing 
and  running  the  train  safely  in  all  respects,  so  as  to  avoid  injury 
to  the  passengers.  If  defendant  failed  in  any  of  these  respects,  and 
such  failure  was  the  cause  of  the  injury  complained  of,  it  was  neg- 
ligent, and  is  liable.^^ 

§   1552(3).    Kentucky  • 

You  are  instructed  that  the  defendant  is  not  an  insurer  of  the 
safety  of  its  passengers,  but  that  the  law  made  it  the  duty  of  the 
defendant  and  of  its  agents  and  servants  to  exercise  the  highest 
degree  of  care  for  the  safety  of  the  passengers  it  undertook  to 
carry,  in  the  management  and  operation  of  its  cars,  in  the  care  and 
inspection  of  its  track  and  switches,  and  in  the  care  and  inspection 
of  the  running  gear  of  its  cars;  and  if  the  jury  shall  believe  from 
the  evidence  that  the  plaintiff  sustained  the  injuries  by  her  al- 
leged by  reason  or  because  of  the  derailment  of  the  car,  then  the 
law  is  for  the  plaintiff,  and  the  jury  should  so  find,  unless  the  jury 
shall  believe  from  the  evidence  that  the  derailment  of  the  car  was 
brought  about  by  some  cause  which  the  highest  degree  of  care  upon 
the  part  of  the  defendant's  agents  and  servants  could  not  have  pre- 
vented or  guarded  against,  in  which  latter  event  the  law  is  for  the 
defendant,  and  the  jury  should  so  find.^^ 

You  are  instructed  that  by  the  term  "highest  degree  of  care,"  as 
used  in  the  foregoing  instruction,  is  meant  the  degree  of  care  which 
prudent  persons  engaged  in  business  of  carrying  passengers  in 
cars  propelled  by  electric  power  usually  exercise  under  similar  cir- 
cumstances.^' 

§  1552(4).    Maryland 

The  court  instructs  the  jury  that,  if  you  shall  find  that  the  in- 
juries complained  of  were  caused  by  the  act  of  the  said  in 

jumping  from  said   car,  and   that  said  was  induced  to   so 

jump  from  fear  or  apprehension  of  danger,  and  that  said  fear  or 
apprehension  was  aroused  by  the  act  or  conduct  of  some  person 
or  persons  in  said  car,  counseling  or  directing  him  to  jump  from 
said  car,  if  the  ]vLry  shall  so  find,  and  shall  further  find  from  the  evi- 
dence that  such  real  and  imminent  danger  existed  as  would  jus- 

35  Pershing  v.  Chicago,  B.  &  Q.  R.  "-Louisville  St.  Ry.  Co.  v.  Brown- 
Co..  32  N.  W.  48S.  71  Iowa,  561.                  field,  96  S.  W.  912. 

36  Louisville  St.  Ry.  Co.  v.  Brown- 
field,  96  S.  W.  912. 
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tify  an  ordinarily  prudent  and  cautious  person  in  jumping  from 
said  car  and  in  counseling  and  directing  others  to  so  jump,  and 
shall  further  find  that  such  danger  arose  from  the  breaking  of  an 
axle  under  a  loaded  freight  car,  one  of  the  cars  of  the  said  train,  and 
that  said  loaded  freight  car  belonged  to  the  Railroad  Com- 
pany, and  was  received  by  the  defendant  from  the Railroad 

Company  at  ,  to  be  forwarded  over  its  lines,  and  that  the 

defendant  maintained  and  employed  at  a  force  of  compe- 
tent and  skillful  inspectors,  and  that  after  said  loaded  freight  car 
was  received  by  the  defendant  it  was  examined  and  inspected  by 
its  said  agents  in  as  careful  and  thorough  a  manner  as  the  necessary 
exigencies  of  the  traffic  at  said  point  permitted,  and  that  no  defect 
was  found  in  said  car,  and  that  the  defendant  forwarded  said  car 
on  its  line,  and  that  the  defendant,  its  servants  and  agents,  exercised 
due  care  in  the  operation,  running,  and  management  of  the  train  of 
which  said  car  was  a  part,  then  the  defendant  was  not  guilty  of 
negligence,  and  the  verdict  must  be  for  the  defendant,  even  though 
the  jury  shall  further  find  that  the  person  or  persons  so  counsel- 
ing or  directing  the  said  to  jump  were  servants  or  em- 
ployes of  the  defendant.^* 

§   1552(5).     Michigan 

In  this  case  you  are  instructed  that  it  was  the  duty  of  the  de- 
fendant to  exercise  that  high  degree  of  care  and  caution  consist- 
ent with  the  practical  operation  of  its  road  to  provide  for  the  safety 

and   security  of  plaintiff  while   transporting  him   from  to 

,  which  the  most  prudent,  careful,  and  cautious  person  en- 
gaged in  the  same  business  exercises  under  the  same  or  similar  cir- 
cumstances, in  using  and  maintaining  its  roadbed  with  ties  that 
were  suitable  and  proper  as  to  soundness,  so  that  they  would  be 
reasonably  safe  and  fit  for  passenger  trains  to  pass  over  them  in 
reasonable  safety.  The  failure  to  perform  that  duty  would  con- 
stitute negligence  on  the  part  of  defendant. ^^ 

You  are  instructed  that  the  degree  of  care  which  is  required  by 
the  defendant  and  by  all  street  car  companies  in  inspecting  the  va- 
rious appliances  of  its  car  must  be  a  reasonable  degree  of  care  and 
caution.  By  this  I  mean,  the  degree  of  care  to  be  used  in  the  in- 
spection of  its  car  must  conform  to  the  nature  of  the  appliance  in 
the  car  it  is  intended  and  expected  to  use,  and  the  actual  use  to 
which  it  is  customarily  put  by  the  passengers  in  the  car.  In  the 
case  at  bar  it  is  undisputed  that  the  object  of  the  handhold  is  to 
steady,  aid,  and  to  help  passengers  in  getting  ofif  and  on  cars,  and  it 
must  be  expected  that  said  appliance  will  be  subjected  to  more 

3  8  Western-    Maryland    R.    Co.    v.  so  Marshall  v.  Wabash  R.  Co.,  151 

State,  53  A.  969,  95  Md.  G37.  N.  W.  696,  184  Mich.  593. 
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or  less  strain,  and  that,  as  a  consequence  of  this,  it  is  the  duty  of 
the  defendant  not  to  make  a  perfunctory  or  careless  inspection  of  it, 
but  to  make  such  an  inspection  of  the  handhold  as  is  reasonable 
under  the  circumstances,  and  as  will  satisfy  them  that  the  handhold 
will  answer  the  requirements  naturally  intended  by  it,  and  for 
which  it  is  placed  upon  the  car.*" 

You  are  instructed  that,  with  respect  to  the  duty  of  inspection, 
all  the  law  required  of  the  defendant  was  that  it  should  provide  such 
necessary  means  as,  in  the  judgement  of  those  who  understand  the 
subject  and  such  as  experience  has  shown,  would  be  sufficient  to 
secure  the  safety  of  its  passengers,  and  to  apprise  itself  of  defects, 
deterioration,  and  want  of  repair,  and,  if  such  means  are  provided 
and  proper  use  made  thereof,  it  has  discharged  its  duty  in  this  be- 
half, and  no  negligence  can  be  claimed  on  this  head.*^ 
§   1552(6).    Missouri 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
defendant's  cars  were  equipped  with  automatic  couplers  and  sucb 
were  in  good  order,  and  that  the  train  was  equipped  with  air  brakes 
and  they  were  in  good  order,  and  that  no  defects  could  be  discov- 
ered in  either  the  brakes  or  the  couplers  by  careful  examination, 
and  that  cars  of  that  kind  do  become  uncoupled  when  handled  in 
the  manner  that  the  cars  in  question  were,  and  that  these  cars  be- 
came uncoupled  without  apparent  cause  or  discoverable  defect, 
then  the  defendant  is  not  liable,  etc."*^ 
i   1552(7).    Texas 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
wreck  in  which  plaintiff  claims  to  have  been  injured  was  caused  by 
a  broken  flange  on  one  of  the  car  wheels,  and  that  alone,  and  you 
further  find  that  the  broken  flange  was  caused  by  a  latent  defect  in 

said  wheel,  and  that  said  wheel  was  sound  when  it  left ,  or, 

if  it  was  defective  and  insufficient,  that  such  defect  and  insufficien- 
cy were  unknown  by  the  defendant,  and  could  not  have  been  dis- 
covered by  the  use  of  due  diligence,  and  the  application,  of  the  ordi- 
nary and  proper  tests  at  that  time,  then  you  will  find  for  the  de- 
fendant.*^ 

§  1552(8).     Virginia 

You  are  instructed  that  it  was  the  duty  of  the  defendant  com- 
pany in  carrying  the  plaintiff  upon  its  said  train  to  use  the  high- 
est degree  of  care  for  his  safety  known  to  human  prudence  and  fore- 
sight, and  it  is  liable  for  the  slightest  negligence  against  which  hu- 

40  Gerlach  v.  Detroit  United  Ry.,  42  Holland  v.  St.  Louis  &  S.  F.  R. 
137  N.   W.  256,   171   Mich.  474.                 Co.,  79  S.  W.  508,  105  Mo.  App.  117. 

41  Gerlach  v.  Detroit  United  Ry.,  ^a  Houston,  E.  &  W.  T.  Ry.  Co.  v. 
137  N.  W.  256,  171  Mich.  474.                     Summers  (Civ.  App.)  49  S.  W.  HOG. 
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man  care  and  foresight  might  have  guarded.  This  degree  of  care 
is  required,  and  applies,  not  only  to  the  manner  in  which  the  train 
was  being  run  by  the  engineer,  but  also  to  the  running  gear  and 
equipment  of  the  engine,  tender,  and  cars,  and  to  the  way  in  which 
its  roadbed  was  constructed  and  its  ties  and  rails  laid  and  main- 
tained ;  and,  if  you  believe  from  the  evidence  that  the  defendant 
failed  to  exercise  such  care  in  any  of  these  particulars,  and  that 
such  failure  caused  the  derailment  resulting  in  injuries  to  the 
plaintiff  your  verdict  must  be  for  the  plaintiff.** 

§  1553.     Latent  defects 
See,  also,  ante,  §  1552(7). 
§   1553(1).    California 

The  jury  are  instructed  that,  if  the  accident  in  question  was 
caused  by  a  defect  or  flaw  in  one  of  the  piston  rods  of  the  elevator 
apparatus,  which  defect  or  flaw  was  not  discoverable  on  a  reason- 
able and  careful  examination,  according  to  the  best-known  tests 
reasonably  practicable,  then  your  verdict  should  be  for  the  defend- 
ants.*^ 

§   1553(2).     Maryland 

The  jury  are  instructed  that,  if  the  jury  should  find  that  the  ac- 
cident to  the  plaintiff  was  caused  solely  by  a  hidden  or  latent  de- 
fect, not  apparent  to  the  eye,  in  the  trolley  wire,  and  which  the  de- 
fendant could  not  have  discovered  or  detected  by  any  reasonable 
examination,  and  that  if  the  company  employed  proper  and  suit- 
able contractors  to  erect  the  wire  and  overhead  construction  at  the 
place  of  the  accident,  and  if  the  contractors  used  suitable  and  prop- 
er material  and  a  proper  and  skillful  method  of  overhead  construc- 
tion, then  the  defendant  has  performed  its  duty  to  the  passenger 
in  this  regard,  and  the  verdict  must  be  for  the  defendant,  even 
though  the  jury  further  find  that  the  plaintiff,  without  fault  on  his 
part,  did  receive  injuries  by  reason  of  the  breaking  and  falling  of  said 
trolley  wire.*^ 

§  1554.     Duty  with  respect  to  roadbed  and  track 
See,  also,  post,  §  1560. 
§   1554(1).    Kentucky 

The  court  instructs  the  jury  that  the  defendant  A.  Railway  Com- 
pany, in  undertaking  to  carry  the  plaintiff  as  a  passenger  on  its 
train,  did  not  insure  her  absolute  safety,  but  it  was  its  duty,  and  the 
duty  of  its  servants  and  employes  in  charge  of  the  engine  and  train 

4  4  Norfolk-Southern  R.  Co.  v.  Tom-  4  6  Baltimore  City  Pass  Rv.   Co.  v. 

linson.  81  S.  E.  89,  116  Va.  153.  Xufrent,  38  A.  779,  86  Md.  349,  39  L. 

4  5  Treadwell  v.  Whittier,  22  P.  266,  R,  A.  161. 
SO  Cal.  574.  5  L.  R.  A.  498,  13  Am. 
St.  Rep.  175. 
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on  which  she  was  a  passenger  at  the  time  in  question,  and  also  the 
duties  of  the  defendants,  the  B.  Railway  Company  and  the  A.  Rail- 
way Company,  their  servants  and  employes  in  charge  of  the  con- 
struction, maintenance,  and  repair  of  the  roadbed  and  track  on  or 
over  which  said  engine  and  train  of  cars  were  propelled  or  operated 
at  the  time  and  place  in  question,  to  exercise  the  highest  degree  of 
practicable  care  and  diligence  consistent  with  the  prudent  opera- 
tion of  said  train  to  safely  convey  the  plaintiff  to  her  destination. 
And,  if  the  jury  shall  believe  from  the  evidence  that  the  defendants 
negligently  suffered  or  permitted  the  roadbed  or  track  of  the  said  B. 
Railway  Company  to  become  out  of  repair,  or  negligently  suffered 
or  permitted  the  rail  or  rails  of  its  said  track  to  become  loose,  or 
insecurely  fastened,  or  too  close  together  at  the  end  of  the  rails, 
and  shall  further  believe  from  the  evidence  that  by  reason  of  such 
negligence,  or  want  of  care,  if  any,  the  coach  in  which  plaintiff  was 
riding  as  a  passenger  was  on  or  about  the  of  ,  de- 
railed, thrown  from  the  track,  and  wrecked,  and  that  she,  while  a 
passenger  thereon,  was  thereby  drawn  down  in  said  car,  and  there- 
by two  of  her  ribs  broken,  or  her  shoulder  fractured  or  dislocated, 
or  badly  cut  or  otherwise  hurt,  or  her  spine  and  back  twisted  or 
injured  or  her  nervous  system  shocked  and  injured,  then  they  will 
find  for  her,  and  fix  her  damages  as  indicated  in  instruction 
No.  .•*^ 

§   1554(2').     Oklahoma 

The  court  instructs  the  jury  that  it  is  the  duty  of  a  railroad  com- 
pany^  in  the  construction  of  its  railway  and  in  keeping  it  in  proper 
condition  for  the  safe  transportation  of  passengers  or  those  occupy- 
ing that  relation,  to  exercise  the  highest  degree  of  care  and  skill 
practicable  under  the  circumstances  and  then  known  to  persons 
skilled  in  such  work;  but  when  such  care  and  skill  have  been  exer- 
cised its  duty  to  the  public  has  been  sufficiently  discharged  in  this 
respect.*' 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence, 
under  these  instructions,  that was  the  husband  of  the  plain- 
tiff' herein  at  the  time  of  his  death,  and  was  killed,  and  such  death 
was  caused  by  reason  of  the  road  or  roadbed  of  the  defendant  be- 
ing in  an  unsafe  condition  on  account  of  one  or  more  of  the  causes 
so  alleged  in  plaintiff's  petition,  which  might  have  been  remedied 
or  guarded  against  and  averted  by  the  exercise  by  defendant's  em- 
ployes of  the  highest  degree  of  skill  then  practicable  and  then 
known  to  servants  having  charge  of  said  work,  then  and  in  that 

47  Chesapeake    &    O.    Rv.    Co.    v.  4s  st.  Louis  &  S.  F.  R.  Co.  v.  Pos- 

Burke.  145   S.   W.  .370,  147  Ky.  694,      ten,  124  P.  2,  31  Okl.  S21. 
Ann.  Cas.  1913D,  208. 
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event  the  plaintiff  would  in  such  case  be  entitled  to  recover.  But 
if  the  cause  of  the  accident  was  one  which  the  highest  degree  of 
practicable  skill,  care,  and  caution  consistent  with  operating  the 
road  could  not  have  been  provided  against,  then  you  should  find  for 
the  defendant.*® 

You  ar,e  further  instructed  that,  if  you  find  from  the  evidence 
that  the  bridge  or  trestle  at  the  place  of  the  wreck  was  constructed 
of  material  which  was  not  of  the  best  practicable  quality  under  the 
circumstances  and  then  known  to  persons  skilled  in  such  work,  or 
the  material  in  said  trestle  had  been  allowed  to  materially  dete- 
riorate, or  if  you  find  that  said  trestle  was  not  constructed  in  the 
manner  the  highest  degree  of  human  sagacity  and  care  would  sug- 
gest practicable  under  the  circumstances  and  then  known  to  per- 
sons skilled  in  such  work,  and  that  said  accident  could  and  would 
have  been  prevented  by  the  use  of  proper  materials  and  by  the 
construction  of  the  trestle  in  the  proper  manner,  then  your  verdict 
should  be  for  the  plaintiff.^*' 

§  1555.     Duty  with  respect  to  keeping  ties  in  sound  condition 

You  are  instructed,  as  to  the  alleged  negligence  of  defendant  in 
failing  to  keep  its  track  in  proper  repair,  that  it  is  claimed  on 
the  part  of  the  plaintiff  that  the  track  was  out  of  repair  in  con- 
sequence of  defendant's  neglect  to  remove  decayed  and  unsound 
ties,  and  supply  them  with  sound  ones.  It  was  the  duty  of  the 
defendant  to  take  due  care  to  see  that  the  ties  in  use  are 
not  permitted,  to  decay  to  such  an  extent  as  to  endanger  the  safety 
of  its  passengers,  and  an  omission  of  this  duty  is  a  negligent  failure 
to  keep  the  road  in  proper  repair.  It  is  for  you  to  say,  in  the  light 
of  the  evidence,  whether  or  not  the  defendant  was  guilty  of  neg- 
ligence in  regard  to  the  ties  at  the  place  of  the  accident  in  ques- 
tion.^^ 

§  1556.     Duty  with  respect  to  rails 

You  are  instructed  that,  if  you  find  that  the  rails  which  were 
broken  were  made  by  a  manufacturer  of  good  repute,  were  made 
upon  the  approved  method  of  manufacturing  i;ails,  were  properly 
tested  by  the  proper  known  and  usually  applied  tests  then  in 
practical  use,  and  had  been  on  the  track  for  several  years,  and  had 
successfully  stood  the  strain  of  numerous  passing  trains  without 
in  any  manner  affecting  their  quality  or  strength,  so  far  as  could 
be  seen  by  proper  examination,  carefully  and  skillfully  made;  if, 
at  the  time  of  the  accident,  they  were  placed  and  lying  securely  on 

49  St.  Louis  &  S.  F.  R.  Co.  v.  Pes-  5i  Andrews  v.  Chicago,  M.  &  St.  P. 

ten,  124  P.  2,  .31  Okl.  821.  ,R.  Co.,  53  N.  W.  399,  86  Iowa,  677. 

5  0  St.  Louis  &  S.  F.  R.  Co,  v.  Pos- 
ten,  124  P.  2,  31  Okl.  821. 
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sound  ties,  u'ith  good  anglc1)ars  or  si)lices  at  the  ends,  with  suffi- 
cient ballast  under  the  ties,  with  all  their  connections  and  support 
well  adjusted;  if  they  had  been  subjected  to  a  daily  inspection  in 
the  most  approved  and  customary  way  of  inspecting  such  appli- 
ances, by  the  most  careful  and  best  managed  railroads  in  the  coun- 
try, by  some  servant  of  competent  skill  and  experience  in  such 
matters,  and  said  rails  appeared  then  sound,  and  all  these  connec- 
tions and  supports  sound  and  secure;  and  if  there  were  no  flaws  or 
defects  visible,  or  that  could  have  been  discovered  by  such  ap- 
proved and  customary  inspection,  made  in  the  manner  hereinbe- 
fore explained — then  the  defendant  was  not  negligent  with  refer- 
ence to  said  rails.'*~ 

§  1557.     Defective  trestle 
See,  also,  ante,  §  ir)54(2). 

You  are  instructed  that  it  is  the  duty  of  the  defendant  to  keep 
its  road,  its  roadbed,  and  trestle  in  a  safe  and  sound  condition  for 
the  passage  of  its  train  of  cars,  and  if  the  jury  find  from  the  testi- 
mony that  the.  trestle  was  not  sound  and  well  built,  and  not  of 
sufficient  strength  to  stand  the  strain  of  an  engine  and  cars  such 
as  was  being  used  on  that  occasion,  and  should  further  find  that 
the  defective  trestle  caused  said  wreck  which  resulted  in  the  death 

of ,  then  the  jury  must  fintl  a  verdict  in  favor  of  the  plain- 

tiff.'^s 

§  1558.     Duty  to  guard  against  obstruction  of  track 

You  are  instructed  that  it  is  the  duty  of  a  common  carrier  to 
provide  safe  cars,  machinery,  tracks  and  roadways  for  the  safety 
of  its  passengers,  and  in  the  movement  of  its  trains  to  use  wise 
precaution  and  to  exert  high  skill  in  protecting  them  from  the  re- 
sults of  obstructions  upon  its  tracks.  If  a  common  carrier  is  neg- 
ligent in  any  of  these  respects  and  injury  thereby  results  to  a  pas- 
senger lawfully  upon  its  train,  then,  unless  it  appears  that  the  pas- 
senger in  some  way  contributed  to  his  injury,  the  common  car- 
rier is  liable.^* 

§  1559.     Injury  of  passenger  by  objects  near  track 
See,  also,  post,  §  1G18. 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  was  injured  by  being  struck  by  a  stone 
standmg  in  dangerous  proximity  to  the  defendant's  railroad  track, 
and  that  the  position  of  said  stone  was  known  to  the  defendant  or 

5  2  Pershing  v.  Chicago,  B.  &  Q.  R.  is  proper  with  an  instruction  that  the 

Co.,  32  N.  W.  4S8,   71  Iowa,  561.  carrier  is  not  an  insurer. 

53  Nickles    v.    Seaboard    Air    Line  54  Wood  v.  Phihidolphia,  B.  &  W. 

Ry.,  54  S.  E.  255,  74  S.  C.  102.    This  R.  Co.,  76  A.  613,  1  Boyce,  336. 
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the  agent  of  said  defendant,  or  might  have  been  known  to  them  by 
the  use  of  ordinary  care  and  diligence,  and  there  was  such  negli- 
gence of  said  agents  of  said  defendant  in  failing  to  remove  such 
stone,  or  in  failing  to  use  care  and  diligence  in  ascertaining  wheth- 
er said  stone  was  in  dangerous  proximity,  such  negligence  of  said 
agents  was  the  negligence  of  the  defendant.^^ 

§  1560.     Care  required  in  construction  of  cars 

You  are  instructed  that  a  railway  company  is  required  to  so  con- 
struct its  roadbed  and  track  as  to  avoid  such  dangers  as  could  be 
reasonably  foreseen  by  competent  and  skillful  engmeers  as  likely 
to  be  incident  to  that  particular  section  of  country  through  which 
it  passes,  and  thereafter  to  keep  the  roadbed  and  track  in  the  re- 
quired condition ;  and  the  same  degree  of  care  is  required  in  the 
selection  and  construction  of  its  cars  as  is  required  in  the  con- 
struction of  its  roadbed.^'' 

§  1561.     Defective  brakes 

The  court  instructs  the  jury  that  defendant  was  bound  to  use 
the  utmost  practicable  care  and  diligence  with  reference  to  its  cars, 
including  its  brakes  and  grip  irons,  for  the  safety  of  its  passengers; 
and  if  you  believe  from  the  evidence  that  the  plaintifif,  on  or  about 
,  entered  the  cars  of  defendant  for  the  purpose  of  being  con- 
veyed from  one  point  to  another  as  a  passenger  thereon,  and  you 
further  find  from  the  evidence  that  when  said  cars  were  nearing 

the  top  of  the  incline  on street,  between avenue  and 

street,  in ,  the  grip  iron,  by  reason  of  its  being  so  in- 
sufficient in  structure,  or  so  weak  or  worn,  as  to  render  it  unsafe 
for  holding  said  cars  to  the  cable  rope,  broke  by  reason  thereof, 
and  that  the  brakes  were  so  weak  or  so  constructed  as  to  be  in- 
sufficient for  the  purpose  of  holding  said  cars  on  said  incline ;  and 
that  the  same  was  known  to  the  defendant,  or  by  the  exercise  of 
reasonable  care  and  diligence  might  have  been  known  by  it,  at  any 
time  before  starting  such  cars  up  said  incline,  and  you  further  find 
from  the  evidence  that  the  plaintifif  received  the  injuries  com- 
plained of  by  reason  of  such  defective  grip  or  brakes  without  fault 
on  his  part  directly  contributing  thereto,  then  he  is  entitled  to  re- 
cover in  this  action.^' 

§  1562.     Defects  in  heating  apparatus 

You  are  instructed  that  if  you  should  believe,  from  a  prepon- 
derance of  the  evidence,  that  the  plaintifif,  on  or  about  the  


5  5  Carrico  v.   West   Virginia   Cent.  Summers  (Tex.   Civ.   App.)   49  S.  W. 

&  P.  Ry.  Co.,  14  S.  E.  12,  35  W.  Va.  1106. 

389  '  5  7  Sharp  v.  Kansas  City  Cable  Ry. 

5  6  Houston,  E.  &  W.  T.  Ry.  Co.  v.  Co.,  20  S.  W.  93,  114  Mo.  94. 
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dav  of ,  and  while  a  passenger,  as  alleged,  on  one  of  defend- 
ant's trains,  received  injuries  substantially  as  by  him  alleged,  and 
that  said  injuries  were  caused  by  the  bursting  of  the  drum  con- 
nected with  the  heatng  apparatus  in  said  car,  and  that  said  heat- 
ing apparatus  was  then  and  there  under  the  management  and  con- 
trol of  the  defendant  company,  and  its  agents  and  servants,  and 
was  in  an  unsafe  and  defective  condition,  or  badly  and  unskillfuUy 
hai'idled  and  managed  by  the  defendant's  servants  in  charge  of  the 
train,  and  that  in  the  ordinary  course  of  things  such  drum  would 
not  have  burst  if  the  defendant  company  and  its  agents  and  serv- 
ants in  charge  thereof  and  having  the  management  thereof  had 
used  proper  care  with  respect  to  the  condition  of  said  heating  ap- 
paratus, or  the  handling  and  management  thereof,  and  if  you  fur- 
ther find  and  believe  from  the  evidence  that  the  alleged  bursting 
of  the  drum  was  directly  caused  and  occasioned  by  such  alleged 
unsafe  or  defective  condition  of  the  heating  apparatus  or  alleged 
vm skillful  handling  thereof  by  the  defendant's  said  servants,  and 
you  further  believe  that  such  alleged  unsafe  or  defective  condition 
of  the  heating  apparatus,  or  such  alleged  unskillful  handling  of 
the  heating  apparatus,  constituted  negligence  on  the  part  of  the 
defendant  company,  or  its  said  agents  or  servants  (as  the  term 
negligence  has  heretofore  herein  been  defined),  and  you  further 
believe  from  the  evidence  that  as  the  direct  and  proximate  result  of 
such  negligence,  if  any,  plaintifif  received  injuries  substantially  as 
by  him  alleged,  then  find  for  the  plantifif  and  assess  his  damages  as 
hereinafter  instructed  in  the  paragraph  hereof.^* 

§  1563,     Care  required  as  to  steps,  running  board,  etc. 
§   1563(1).    Delaware 

You  are  instructed  that  the  platforms  and  steps  or  running 
boards  of  a  railway  car  are  the  proper  and  usual  means  by  which 
passengers  are  expected  to  enter  and  depart  from  the  car,  and  a 
passenger  has  a  right  to  assume  that  such  means  are  reasonably 
safe  for  the  purposes  for  which  they  are  used,  provided  he  does 
not  know,  or  b}-  the  exercise  of  ordinary  care  could  not  have 
know^n,  they  were  not.^^ 

You  are  instructed  that,  if  you  are  satisfied  from  the  weight  of 
the  evidence  in  this  case  that  the  step  of  the  car  from  w^hich  the 
plaintiff  fell,  or  was  thrown,  was  in  an  unsafe  and  insecure  condi- 
tion, as  averred  by  the  plaintiff,  and  that  her  injuries  were  caused 
thereby,  and  shall  also  believe  that  the  plaintiff  had  no  knowledge 
of  the  vmsafe  condition  of  the  step,  or  any  information  or  warning 

5  8  Houstou,  E.  &  W.  T.  Ry.  Co.  v.  59  Smithers  v.  Wilmincton  City  Ry. 

Roach.   114  S.   W.  41S,  52  Tex.    Civ.      Co.,  67  A.  167,  6  Pennewill,  422. 
App.  9o. 
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from  which  she  should  have  known  it,  she  would  be  entitled  to  re- 
cover, provided  she  was  exercising^  reasonable  care  and  caution 
at  the  time  she  was  injured.^* 

§   1563(2).    Texas 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  defend- 
ant's agents,  servants,  and  employes  to  use  that  high  degree  of 
care  to  keep  the  steps  provided  for  passengers  to  alight  from  its 
coaches  in  a  reasonably  safe  condition  to  so  alight  as  would  be 
exercised  by  very  prudent  persons  under  the  same  circumstances, 
and  a  failure  to  use  such  care  would  be  negligence.^'^ 

The  court  instructs  the  jury  that  it  is  the  duty  of  an  interurban 
car  conductor  to  be  prudent  ajid  skillful  and  cautious  to  see  that 
his  passengers  are  not  injured  while  alighting  from  his  car  and  in 
case  the  passenger  on  the  car  is  injured,  while  alighting,  by  the 
negligence  of  the  conductor  if  any — that  is,  his  failure  to  exercise 
the  greatest  degree  of  care  as  defined  in  the  above  paragraph,  for 
the  safety  of  the  passenger — such  failure,  if  any,  constitutes  negli- 
gence on  the  part  of  the  railway  company.  It  is  the  duty  of  the 
railway  company,  by  which  is  meant  the  defendant  company  here- 
in, to  exercise  the  greatest  degree  of  care,  as  defined  above  in  this 
charge  to  select  for  its  use  cars  with  steps  so  constructed  as  not 
to  expose  to  danger  passengers  alighting  therefrom,  but  to  main- 
tain and  keep  all  steps  in  such  condition  while  using  the  car.^'^ 

§  1564.     Same — Grease  or  other  slippery  material 
§   1564(1).    Missouri 

You  are  instructed  that  it  was  the  duty  of  the  defendant  to  ex- 
ercise ordinary  care  to  keep  the  platforms  mentioned  in  the  evi- 
dence in  a  condition  sufficiently  free  of  grease  or  other  slippery  ma- 
terial to  be  reasonably  safe  for  use  by  a  person  in  stepping  thereon 
from  a  train  in  motion  on  track in  said  station  while  exer- 
cising ordinary  care  in  so  doing,  and  if  the  defendant  failed  to  do  so, 
and  sufifered  grease  or  other  slippery  material  to  remain  on  the 
platform  after  lapse  of  a  reasonable  time  to  remove  the  same,  so 
as  to  render  it  dangerous  to  a  person  stepping  from  a  moving  train 
while  exercising  ordinary  care,  and  that  while  using  ordinary  care 
in  attempting  to  alight  from  the  moving  train  plaintifif  stepped  and 
fell  in  consequence  of  the  greasy  condition  of  the  platform,  then 
the  defendant  was  negligent,  providing  the  train  was  not  moving 
at  such  a  rate  of  speed  as  would  have  deterred  an  ordinarily  pru- 

60  Smithers  v.  Wilmington  City  Ry.  6  2  Norti^ern  Texas  Traction  Co.  v. 

Co..  67  A.  167.  6  Pennewill,  422.  Danfortli,  IIG  S.  W.  147,  53  Tex.  Civ. 

til  St.   Louis  Soutli western  Ry.   Co.      App.  419. 
of  Texas  v.  Gresham  (Civ.  App.)  140 
S.  W.  483. 
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dent  and  careful  person  from  so  attemptinj:^  to  alight  from  said 

train.^^ 

§   1564(2).     Texas 

The  court  instructs  the  jury  that  if  you  believe,  from  a  prepon- 
derance of  the  evidence,  that  the  plaintiff,  while  alighting-  from  de- 
fendant's train,  and  while  in  the  exercise  of  ordinary  care  for  her 
own  safety,  slipped  and  fell  upon  the  steps  provided  for  passengers 
to  alight  from  defendant's  coach,  and  was  injured  as  alleged  in 
plaintiff's  petition,  and  that  the  defendants,  its  agents,  servants, 
or  employes  had  permitted  said  steps  to  become  slippery  and  mud- 
dy, and  that  the  said  defendant,  its  agents,  servants,  or  employes 
were  guilty  of  negligence,  as  the  term  "negligence"  is  hereinbefore 
defined  to  you,  in  allowing  said  steps  to  become  slippery  and  mud- 
dy, if  they  did  do  so,  or  if  the  defendant,  its  agents,  servants,  or  em- 
ployes failed  to  have  said  steps  equipped  in  such  manner  as  would 
be  reasonably  safe  for  pasengers  in  alighting  from  said  train  while 
said  steps  were  wet  and  muddy,  and  you  further  believe  from  a 
preponderance  of  the  evidence  that  such  failure,  if  any,  was  neg- 
ligence, as  the  term  "negligence"  is  hereinbefore  defined,  and  that 
such  negligence,  if  any,  was  the  direct  and  proximate  cause  of  the 
plaintiff's  injury,  if  she  was  injured,  you  will  find  for  the  plaintiff'/'^ 

§  1565.     Snow  and  ice  on  steps  or  platform 
§  1565(1).     Kentucky 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  servants 
of  defendant  in  charge  of  the  car  in  question  to  exercise  the  utmost 
degree  of  care  and  skill  which  prudent  persons  engaged  in  that  or 
the  same  business  usually  exercise  to  carry  its  passengers  safely  to 
their  destination,  and  to  provide  for  a  reasonably  safe  means  of 
alighting  from  the  car,  and,  if  the  jury  believe  from  the  evidence 
that  snow  and  ice  had  accumulated  upon  the  step  of  said  car  30  as 
to  render  it  dangerous  in  alighting  from  said  car,  and  that  the  same 
was  so  suft'ered  to  remain  and  exist  for  such  period  of  time  that 
the  servants  aforesaid,  by  the  exercise  of  the  care  aforesaid,  should 
have  known  of  its  existence,  and  that  they  had  the  time  and  oppor- 
tunity to  remove  it  before  the  accident  in  question,  and  failed  to  do 
so,  and  if,  in  addition,  by  reason  of  same,  the  plaintiff',  using  him- 
self due  care  and  caution,  nevertheless  slipped  and  fell,  and  so  re- 
ceived the  injuries  complained  of,  the  jury  will  find  for  plaintiff. 
Unless  the  jury  so  believe,  they  will  find  for  the  defendant.^^ 

6  3  Newcomb  v.   New  York  Ceut.  «&  of  Texas  v.  Gresliam  (Civ.  Api).)  140 

H.  R.  R.  Co.,  81  S.  W.  1069,  182  Mo.  S.   W.  483. 
687.  6  5  South  Covington  &  C.  St.  Ry.  Co. 

64  St.  Louis  Southwesteru  Ry.  Co.  v.  Marliiel,  182  S.  W.  850,  168  Ky.  625. 
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The  court  instructs  the  jury  that  if  the  jury  believe,  from  the 
evidence,  that  the  step  from  which  plaintiff  fell,  if  he  did  so,  was 
in  a  reasonably  safe  condition  for  use,  and  that  the  defendant  and 
its  servants  in  charge  of  said  car  used  the  degree  of  care  which 
prudent  persons  in  the  same  biisiness  usually  observe  to  keep  it  in 
a  safe  condition  from  snow  and  ice,  under  the  circumstances,  then 
the  law  is  for  the  defendant ;  or,  if  they  shall  believe  from  the  evi- 
dence that  the  said  step  was  in  a  reasonably  safe  condition  for  use, 
and  that  the  snow  and  ice  thereon,  if  any,  was  only  such  as  would 
ordinarily  gather  there,  the  weather  considered,  while  the  car  was 
in  transit  on  one  of  its  trips  to  the  point  where  plaintiff  fell,  they 
should  find  for  the  defendant.'^'* 

§   1565(2).     Utah 

You  are  instructed  that  before  the  plaintiff  can  recover  in  this 
action,  it  is  incumbent  upon  her  to  show  that  there  was  ice  on  the 
threshold  or  sill  of  the  car  in  question  which  was  apparently  dan- 
gerous, and  that  it  must  have  remained  there  an  unreasonable 
length  of  time,  and  that  defendant's  employes  must  have  had  a  rea- 
sonable opportunity  to  remove  the  accumulation,  if  there  was  any, 
before  the  time  of  the  accident.^'*' 

You  are  instructed  that  if  you  find  from  the  evidence  that  there 
was  a  thin  coat  of  ice  on  the  doorsill,  and  that  the  coat  of  ice  was 
transparent  and  could  not  be  seen  by  an  ordinarily  reasonable  in- 
spection, and  that  the  defendants  had  no  actual  knowledge  of  the 
presence  of  the  ice,  and  in  the  exercise  of  reasonable  care  could 
not  have  acquired  such  knowledge,  then  you  will  find  the  issues  in 
favor  of  the  defendants.** 

You  are  instructed  that  the  defendants  were  required  to  exercise 
only  such  care  in  maintaining  the  entrance  and  thresholds  of 
its  cars  in  a  condition  free  from  ice  a;s  ordinarily  prudent  persons 
would  use.  Such  care  varies  according  to  the  peculiar  facts  and 
conditions  of  each  instance.*^ 

§  1566.     Safety  of  aisles  and  passageways  of  cars 

You  are  instructed  that  a  carrier  of  passengers,  having  impliedly 
invited  the  public  to  enter  its  cars,  is  required  to  exercise  a  high 
degree  of  care  in  protecting  the  passengers  while  entering  the  car 
and  going  through  the  aisles  and  passageways  to  seats.  And  it 
is  the  duty  of  the  carrier  to  exercise  care  in  seeing  that  the  threshold 

e6  South  Covington  &  C.  St.  Rv.  Co.  ^8  Connell  v.  Oregon  Short  Line  R. 

V.    Markel,    182    S.    W.   850,   168   Ky.  Co.,  168  P.  3.37,  51  Utah.  26. 

625.  c9  Connell  v.  Oregon  Short  Line  R. 

6  7  Connell  v.  Oregon  Short  Line  R.  Co.,  168  P.  337,  51  Utah,  26. 
Co.,  168  P.  337,  51  Utah,  26. 
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of  the  cars  and  carpets  in  the  aisles  of  the  cars  are  in  a  reasonably 
safe  condition  so  that  passengers  will  not  be  injured.'" 

You  are  instructed  that  it  is  the  duty  of  a  carrier  of  passengers 
for  hire  to  provide  reasonably  safe  means  for  passengers  going 
in  and  out  of  its  passenger  cars,  and  these  means  include  reason- 
ably safe  steps,  aisles,  and  passageways  in  the  cars,  and  the  failure 
to  use  due  care  to  keep  and  maintain  these  means  of  egress  and 
ingress  in  a  reasonably  safe  condition  and  repair  is  negligence  on  the 
carrier's  part.'* 

§  1567.     Same — Banana  peeling 

You  are  instructed  that  if  you  believe,  from  the  evidence,  that 
the  defendant  was  guilty  of  "negligence,"  as  that  term  is  herein 
defined,  in  the  operation  of  its  train  or  its  failure  to  have  sufficient 
light  in  the  passenger  coach  or  (in)  leaving  or  permitting  a  banana 
peeling,  causing  the  plaintiff  to  slip  upon  said  banana  peeling, 
whereby  he  was  thrown  against  said  car  and  down  upon  said  floor, 
and  that  said  negligence  did  approximately  and  directly  cause  in- 
juries to  the  plaintiff',  as  he  has  described  in  his  petition,  and  to 
whch  you  will  refer  for  more  particular  description  as  to  said  in- 
jury, if  any,  then  you  will  find  for  plaintiff,  unless  you  find  that 
the  plaintiff  himself  was  guilty  of  negligence  in  not  discovering 
and  avoiding  said  obstructions  which  contributed  to  said  injuries.""^ 

§  1568.     Duty  as  to  furnishing  safe  seats 

You  are  instructed  that  it  is  the  duty  of  a  railroad  company  to 
exercise  a  very  high  degree  of  care  for  the  safe  transportation  of 
its  passengers,  and  to  provide  safe  seats  for  their  transportation ; 
and  a  failure  on  the  part  of  the  railroad  company  to  exercise  a 
high  degree  of  care  in  the  transportation  of  passengers,  and  to  pro- 
vide reasonably  safe  seats  for  them,  would  be  negligence  on  the 
part  of  the  railroad  company;  and,  if  injury  is  occasioned  to  one 
of  its  passengers  by  such  negligence,  then  the  railroad  companv 
would  be  liable  for  such  injuries  as  resulted  proximately  from  such 
negligence,  provided  such  passenger  was  not  guilty  of  contributory 
negligence  (as  that  term  is  above  defined)  contributory  to  such  in- 
jury.'^ 

You  are  instructed  that  it  is  the  duty  of  a  railroad  company  to 
exercise  a  very  high  degree  of  care  to  provide  safe  seats  for  its 
passengers,  and  a  passenger  has  a  right  to  presume  any  seat,  ap- 
parently in  good  condition,  will  safely  accommodate  her ;    and  a 

70  Indian  v.  Delaware,  L.  &  W.  R.  7  2  Missouri,  K.  &  T.  Ry.  Co.  of 
Co.,  104  A.  871,  262  Pa.  117.                        Texas  v.   Swift  (Tex.  Civ.  App.)  12S 

71  Indian  v.  Delaware,  L.  &  W.  R.       S.  W.  450. 

Co.,  104  A.  871,  262  Pa.  117.  73  Bovles  v.    Texas   &   P.    Ry.   Co. 

(Tex.  Civ.  App.)  86  S.  W.  936. 
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failure  to  exercise  a  high  degree  of  care  to  provide  such  seats,  or  to 
warn  passengers  of  any  such  seats  as  might  be  defective,  would  be 
negligence  on  the  part  of  the  railroad  company,  which  would  render 
it  liable  for  all  such  damages  as  directly  and  approximately  re- 
sult therefrom.'* 

§  1569.     Duty  as  to  car  belonging  to  another  company 

The  court  charges  the  jury  that  the  defendant  has  offered  in 
your  presence  to  prove  that  the  car  in  which  the  plaintiff  was  in- 
jured was  not  the  car  or  the  actual  property  of  the  defendant,  but 
was  the  property  of  another  corporation.  But  I  instruct,  as  a  part 
of  the  law  of  this  case,  that  if  the  car  composed  a  part  of  the  train 
in  which  the  plaintiff  and  other  passengers  were  to  be  transported 
upon  their  journey,  and  the  plaintiff  vvas  injured  while  in  that 
car,  without  any  fault  of  his  own,  and  by  reason  either  of  the  de- 
fective construction  of  the  car  or  by  some  negligence  on  the  part 
of  those  having  charge  of  the  car,  then  the  defendant  is  liable.'^ 

§  1570.     Duty  as  to  equipment  of  elevators 
^  1570(1).     California 

The  jury  are  instructed  that  the  defendants  owed  it  as  a  duty  to 
the  persons  using  the  elevator  in  their  store,  either  as  customers 
or  by  their  invitation  or  request,  to  use  all  reasonable  means  and 
efforts  to  furnish  good  and  well-constructed  machinery  adapted  to 
the  purposes  of  its  use,  of  good  material,  and  of  the  kind  which 
is  found  to  be  safest  when  applied  to  use;  and,  while  they  were 
not  required  to  seek  and  apply  every  new  invention,  they  must 
adopt  such  as  are  found  by  experience  to  combine  the  greater  safety 
with  practical  use.'^ 

§   1570(2).     Missouri 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 

the  evidence  in  this  case  that  on  or  about  the day  .of , 

the  elevator  in  question  was  in  the  possession  of  and  operated  by 
defendant,  and  situated  in  said  defendant's  building,  and  that  plain- 
tiff was   employed  by   a  tenant  in   the  building  and  went  to  the 

elevator  for  the  purpose  of  being  carried  thereby  from  the  

floor  of  said  building  to  the  ground  floor  thereof,  and  if  you  further 
find  and  believe  from  the  evidence  that  as  the  plaintiff  approached 
said  elevator  the  door  or  gate  was  open,  and  that  there  was  no 
operator  upon  said  elevator,  and  that  plaintiff  believed  and  in  the 
exercise  of  reasonable  care  had  a  right  to  believe  the  elevator  was 

7  4  International  &  G.  N.  R.  Co.  v.  TSTreadwell  v.  Whittier,  22  P.  266, 

Anthony,  57  S.  W.  897,  24  Tex.  Civ.  SO  Cal.  574,  5  L.  R.  A.  49S,  13  Am. 
App.  9.  St.  Rep.  175. 

7  5  Pennsylvania  Co.  v.  Roy,  102  U. 
S.  451,  26  L.  Ed.  141. 
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in  service,  and  that  after  plaintiff  had  entered  said  elevator  it  sud- 
denly started  downward,  and  that  thereupon  plaintiff  attempted  to 
leave  said  elevator,  and  in  attempting  to  do  so,  was  caught  between 
the  elevator  and  the  shaft  and  sustained  injuries;  and  if  the  jury 
further  find  and  believe  from  the  evidence  that  the  plaintiff  at  the 
time  of  approaching  said  elevator  shaft  and  of  entering  therein,  and 
while  thereon,  and  in  attempting  to  leave  said  elevator,  was  in  the 
exercise  of  ordinary  care  for  her  own  safety,  and  if  the  jury  fur- 
ther find  and  believe  from  the  evidence  that  the  hydraulic  machine 
operating  said  elevator  was  defective  in  condition  and  out  of  order 
and  was  so  known  to  the  defendant,  or  by  the  exercise  of  ordinary 
care  might  have  been  so  known,  and  if  the  jury  further  find  and 
believe  from  the  evidence  that  the  descent  of  said  elevator  was  di- 
rectly caused  by  the  hydraulic  machine  being  defective  in  condition 
and  out  of  order,  and  that  plaintiff  attempted  to  leave  the  elevator 

in  the  circumstances  referred  to  in  plaintiff's  instruction  No. , 

then  the  court  instructs  the  jury  that  your  verdict  must  be  for  the 
plaintiff." 

§  1571.     Same — Equipment  of  elevator  shaft 

The  court  charges  the  jury  that,  even  though  the  defendant  had 
the  gating  over  the  elevator  shaft  on  each  floor  constructed  with 
an  open  space  at  the  top  in  this  case,  such  construction  would  not 
constitute  actionable  negligence,  and  the  plaintiff  would  not  be 
entitled  to  recover  therefor.'* 

§  1572.     Same — Violation  of  statute 

I  charge  you,  gentlemen,  that  the  plaintiff  had  a  right  to  assume 
that  the  provisions  of  the  law  had  been  complied  with,  and  that 
that  car  could  not  start  up  or  down  so  long  as  the  doors  remained 
open.  If  you  find  that  the  statute  was  not  complied  with,  and  that 
that  was  the  conducing  cause  of  this  accident,  that  of  itself  would 
be  some  negligence — sufficient  negligence,  perhaps ;  and  it  is  for 
you  to  determine  the  weight  which  you  will  attach  to  that  and  all 
parts  of  the  evidence.'^ 

§  1573.  Obstructions  placed  on  track  by  persons  not  connected 
with  carrier 
The  court  instructs  the  jury  that  if  you  believe,  from  a  prepon- 
derance of  the  evidence,  that  the  wreck  in  question  was  caused  by 
some  obstruction  on  the  track,  and  that  such  obstruction  was  de- 
liberately placed  there  without  any  fault  or  negligence  on  the  part 

77  Ck)oper   v.    Century    Realty    Co.,  vo  Bullock  v.  Butler  Exchange  Co., 

123  S.  W.  848,  224  Mo.  709  52  A.  122,  24  R.  I.  50. 

7  8  O'Rourke   v.   Woodward,   77   So. 
679,  201  Ala.  265. 
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of  the  defendant,  its  agents  or  servants,  then  you  will  find  for  the 
defendant,  provided  you  further  find  that  the  derailment  of  the  train 
could  not  have  been  prevented  by  the  exercise  of  the  highest  de- 
gree of  human  care  and  foresight,  notwithstanding  the  obstruction, 
and  in  this  connection  you  will  take  into  consideration  the  evidence 
as  to  the  lookout  maintained  by  the  engineer  and  fireman,  what,  if 
anything,  was  done  to  stop  the  train  after  its  derailment  or  the 
discovery  of  danger,  and  the  condition  of  the  defendant's  track,  road- 
iDed,  and  bridge ;  but  if  you  believe  from  the  evidence  that  the 
wreck  could  have  been  avoided  by  the  exercise  of  the  highest  de- 
gree of  care  and  foresight  practicable  to  the  operation  of  defend- 
ant's railroad  in  these  particulars,  and  under  these  circumstances, 
then  your  verdict  should  be  for  the  plaintiff.*" 

§  1574.     Liability  for  acts  of  independent  contractor 

You  are  instructed  that  if  the  jury  believe,  from  the  evidence, 
that  the  defendant  company,  while  using  its  track  for  the  carriage 
of  passengers,  engaged  in  a  work  to  be  done  on  its  road,  and  in  the 
immediate  proximity  to  the  track,  negligence  in  the  performance  of 
which  would,  in  the  estimation  and  opinion  of  a  reasonably  cau- 
tious person,  involve  the  hazard  of  obstructions  to  the  passage  of 
the  cars,  and  an  accident  to  a  passenger  is  caused  by  an  obstruc- 
tion arising  from  negligence  in  the  performance  of  the  work,  it  is 
no  defense  to  show  merel}'  that  they  had  placed  the  work  in  the 
hands  of  a  contractor,  and  that  the  obstruction  was  caused  by  the 
carelessness  of  one  of  his  employes.*^ 

9,     Taking  on  Passengers 

§  1575.     Duty  of  carrier  in  general 

You  are  instructed  that  if  you  find,  from  the  evidence,  that  at  the 
time  of  plaintiff's  alleged  injury  the  car  on  which  he  had  entered 

was  operated  with  the  care  defined  in  instruction  No.  on 

the  part  of  defendant's  employes,  in  view  of  the  actual  position 
of  its  tracks  at  the  place  of  said  alleged  injury,  and  in  view  of  all 
the  facts  and  circumstances  in  evidence,  then  your  verdict  should 
be  for  defendant.*^ 

§  1576.     Duty  of  carrier  where  passengers  required  to  go  between 
tracks  to  enter  cars 

You  are  instructed  that,  when  a  railroad  company  receives  its 
passengers  from  a  space  between  parallel  tracks,  it  is  bound  to 

80  St.  Louis  &  S.  F.  R.  Co.  v.  Pes-  S2  O'Connell  v.  St.  Louis  Cable  & 
ten,  124   P.  2,  31  Okl.  821.                        W.   Ry.   Co.,  17   S.   W.  494,   106  Mo. 

81  Carrico  v.   West   Virginia    Cent.      482. 
&  P.  Ry.  Co..  14  S.  E.  12,  35  W.  Va. 

:]89. 
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provide  such  safeguards  as  will  protect  passengers  in  the  exercise 
of  ordinary  care  from  injury  from  a  passing  train;  and  if  it  fail  to 
do  this,  whether  its  negligence  consists  in  its  failure  to  provide  a 
proper  platform,  or  failure  to  notify  passengers  who  have  gone  be- 
tween its  tracks  to  enter  its  cars,  of  the  approach  of  a  train  on  a 
track,  parallel  to  that  on  which  its  passenger  train  is  standing,  and 
an  injury  result  from  said  failure  to  one  of  its  passengers  who  is 
about  to  enter  its  car,  without  contributory  negligence  on  the  part 
of  said  passenger,  the  company  is  liable  therefor.*^ 

§  1577.     Duty  to  give  passenger  time  to  procure  ticket 

You  are  instructed  that  if  you  find,  from  the  evidence,  that  the 

plaintiff  went  into  the  defendant's  office  at  within  thirty 

minutes  before  the  departure  of  said  train  for  the  purpose  of  pur- 
chasing a  ticket  with  intent  to  take  passage  on  defendant's  train, 
and  that  the  agent  was  not  present  in  said  office,  and  for  that  rea- 
son plaintiff  did  not  purchase  a  ticket,  and  if  he  then  went  to  the 
train  and  off&red  to  board  it,  and  if  the  conductor  of  said  train 
directed  or  requested  plaintiff'  to  return  to  the  office  and  procure 
a  ticket,  then  it  became  the  duty  of  said  conductor  to  allow  plain- 
tiff a  reasonable  time  in  which  to  procure  a  ticket  and  return  to 
said  train  before  starting  it ;  and  if  you  find  that  the  conductor 
started  said  train  before  plaintiff  had  time,  by  the  exercise  of  rea- 
sonable diligence,  to  procure  a  ticket  and  return  to  and  board  said 
train,  this  would  constitute  negligence  on  the  part  of  the  defend- 
ant.** 

You  are  instructed  that  if  you  find,  from  the  evidence,  that  the 
failure  of  the  plaintiff'  to  get  aboard  said  train  before  it  started  was 
caused  by  the  negligence  of  the.  defendant,  and  if  the  plaintiff'  at- 
tempted to  board  said  train  while  it  was  in  motion,  and  if  in  so 
doing  he  fell  or  was  thrown  down  as  alleged  in  the  petition,  and 
injured,  and  if  his  injury  was  caused  by  the  negligence  of  the  de- 
fendant, and  if  he  did  not  contribute  to  the  bringing  about  of  his 
injury  by  his  own  fault  or  negligence,  you  will  find  for  the  plain- 
tiff.»^ 

§  1578.     Duty  of  conductor,  when  starting  car,  to  know  that  no  one 

is  seeking  to  enter 
§   1578(1).    Massachusetts 

You  are  instructed  that,  when  a  car  stops  on  the  street  to  re- 
ceive passengers,  it  invites  persons  to  enter  the  car  and  become 

8  3  Union  Pac.  Ry.  Co.  v.  Sue,  41  N.  ss  Missoiu-i,    K.    &    T.    Ry.    Co.    of 

W.  801,  25  Neb.  772.  Texas  v.  Gist,  73  S.  W.  S57,  31  Tex. 

8  4  Missouri,    K.    &    T.    Ry.    Co.    of      Civ.  App.  662. 
Texas  v.  Gist,  73  S.  W.  857,  31  Tex. 
Civ.  App.  662. 
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passengers.  Until  that  invitation  is  recalled,  any  person  actually 
taking  hold  of  the  car  and  beginning  to  enter  it  is  a  passenger,  and 
entitled  to  the  protection  of  the  principle  that  I  have  stated.  It  is 
true  that  the  invitation  may  be  recalled  before  the  car  starts.  There 
may  be  circumstances  under  which  the  principle  itself  would  re- 
quire the  recalling  of  the  invitation.  There  may  be  such  a  pressure 
to  enter  the  car  that  a  load  which  it  would  be  unsafe  to  move  is 
accumulating,  and  it  would  be  the  duty  of  those  in  charge  of  the 
car  to  see  that  no  more  passengers  should  be  received.  The  con- 
ductor does  recall  the  invitation  when  he  gives  the  signal  for  the 
car  to  move  on,  and  he  should  not  do  that  until  he  has  reason  to 
believe  that  all  who  have  applied  have  reached  the  car  in  such  a 
way  that  it  is  safe  for  the  car  to  move.  Nothing  else  appearing,  no 
reason  being  shown  why  the  conductor  cannot  know  whether  any 
person  is  attempting  to  board  the  car,  it  can  be  said  that  it  is  his 
duty  to  know.  I  cannot  say  that  there  are  no  circumstances  that 
would,  as  a  matter  of  law,  justify  him  in  starting,  thopgh,  as  a  mat- 
ter of  fact,  some  one  was  at  the  time  attempting  to  board  the  car. 
If  he  had  stopped  the  car  on  a  dark  night,  and  all  the  passengers 
known  by  him  to  be  seeking  to  enter  had  entered,  and  he  took 
pains  to  examine  on  the  outside  to  see  if  any  others  were  seeking 
to  enter,  and,  using  all  the  means  at  his  disposal  to  learn,  he  learned 
of  none,  he  would  be  entirely  justified  in  giving  the  signal  to  start, 
though  it  might  happen  that  in  the  darkness  of  the  night  some  one 
was  seeking  to  enter.  So  I  do  not  state  to  you,  as  a  matter  of  law, 
that  he  must  on  all  occasions  and  on  every  occasion  know  that  no 
one  is  seeking  to  enter  when  he  gives  the  signal  to  start ;  but  when 
nothing  is  shown,  more  than  the  fact  that  the  car  had  stopped  to 
receive  passengers,  and  that  persons  were  seeking  to  enter,  it  is 
his  duty  to  know  whether  any  are  entering  at  the  time  he  gives  the 
signal  for  starting.  Now,  unless  there  was  some  negligence  on  the 
part  of  the  defendant — and  I  mean,  by  negligence  of  the  defendant, 
negligence  of  any  of  its  agents  who  are  engaged  in  the  manage- 
ment of  the  car — unless  it  is  proved  to  your  satisfaction  that  there 
was  some  negligence  on  their  part,  there  can  be  no  recovery  by  this 
plaintiff.*'' 

§  1578(2).    Minnesota 

The  jury  are  instructed  that  if  they  believe,  from  the  evidence, 
that  the  plaintiff  came  up  to  the  car  from  the  rear,  and  was  not 
upon  the  car,  but  was  in  a  position  where  the  conductor,  in  the  ex- 
ercise of  ordinary  care  in  looking  for  intending  passengers  at  the 
rear  step  of   his  car,   would  not  ordinarily   see  plaintiff  and  the 

86  Davey  v.  Greenfield  &  T.  F.  St.  Ry,  Co.,  OS  N.  E.  172,  177  Mass.  106. 
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conductor,  in  the  exercise  of  ordinary  care  in  looking  for  intending 
passengers  at  the  rear  step,  did  look  there,  and  in  so  looking  saw  no 
intending  passenger,  and  at  once  gave  the  signal  to  go  ahead,  and 
the  car  thereupon  started,  then  there  could  be  no  recovery  in  this 
case,  and  your  verdict  will  be  for  the  defendant.*' 

§  1579.     Duty  to  afford  reasonable  opportunity  to  board  car 

§   1579(1).    Arkansas 

The  court  instructs  the  jury  that  it  is  also  the  duty  of  the  de- 
fendant company  to  stop  its  train  at  the  station  long  enough  to 
allow  passengers  to  board  and  enter  the  car  of  the  train,  and  it  is 
the  duty  of  the  passenger  to  board  and  enter  said  train  with  rea- 
sonable dispatch,  and  it  is  negligence  for  the  defendant  company 
to  start  the  train  after  it  stops  before  the  passenger  has  had  a 
reasonable  time  to  board  and  enter  the  train.  ** 

§   1579(2).     Kentucky 

You  are  instructed  that  if  you  believe,  from  the  evidence,  that  on 
the  occasion  in  question  plaintifif  was  at  the  station  when  the  train 
stopped  for  the  purpose  of  taking  passage  thereon,  and  attempted 
to  board  the  train  at  a  place  where  it  was  usual  and  customary 
for  passengers  to  board  defendant's  trains,  and  the  defendant  fail- 
ed to  give  plaintiff  a  reasonable  opportunity  to  board  the  train,  or 
started  the  train  with  a  sudden,  unusual  and  unnecessary  jerk  and 
plaintiff  was  thereby  injured,  you  will  find  for  plaintiff.  *^ 

You  are  instructed  that  if  you  believe,  from  the  evidence,  that 
plaintiff  was  not  at  the  station  when  the  train  stopped  for  the  pur- 
pose of  taking  passage  thereon,  or  attempted  to  board  the  train  at 
a  place  where  it  was  not  usual  and  customary  for  passengers  to 
board  defendant's  trains,  or  that  he  was  given  a  reasonable  op- 
portunity to  board  the  train,  and  the  train  was  not  started  with  a 
sudden,  ilniisual,  and  unnecessary  jerk,  then  in  either  of  these 
events  you  will  find  for  the  defendant.  ^® 

You  are  instructed  that  it  was  the  duty  of  the  defendant  to  stop 

its  train  at a  reasonable  time  for  passengers  demanding  pas-  . 

sage  to  have  a  reasonable  opportunity  to  get  on,  and,  if  it  failed  to 

do  so  and  by  reason  of  this  plaintiff  was  left  at ,  the  jury 

should  find  for  her  the  damages  she  thereby  sustained,  ^^ 

8  7  Gaffney  v.  St.  Paul  City  Ry.  Co.,  219  S.  W.  789,  187  Ky.  607.     In  this 

84  N.  W.  304,  81  Minn.  459.  case    neitlier    tlie  conductor  nor    the 

8  8  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  brakeman  saw  plaintiff,  who  had  flag- 
Williams,  175  S.  W.  411,  117  Ark.  329.  ged  the  engineer  at  a  flag  station  and 
This  instruction  has  no  reference  to  was  getting  on  from  the  side  opposite 
reaching  a  seat.  to  the  platform. 

89  Louisville  &  N,  R.  Co.  v.  Quinn,  9i  Chesapeake  &   Ohio   Ry.   Co.   v. 

219  S.  W.  789,  187  Ky.  607.  Austin,  126   S.  W.  144,  137  Ky.  611, 

9  0  Louisville  &  N.  R.  Co.  v.  Quinn,      136  Am.  St.  Rep.  307. 
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§   1579(3).    Michigan 

I  further  charge  you  in  this  case  that  if  you  should  find  upon 
the  night  in  question  that  the  plaintiff  signaled  for  the  car  to  stop, 
and  that  the  motorman  answered  such  signal  with  the  usual  answer 
of  two  short  blasts  of  the  whistle,  then  I  charge  you  it  was  the 
duty  of  the  defendant  to  have  slowed  down  the  car  and  brought 
it  to  a  stop  at  the  platform  of  the  station  so  that  plaintiff  could  have 
safely  had  access  thereto ;  and  if  you  should  find  that  defendant 
did  not  do  this,  then  it  would  be  guilty  of  negligence,  and  plaintiff 
would  be  entitled  to  recover,  if  you  should  further  find  that  defend- 
ant's failure  to  slow  down  the  car  was  the  proximate  cause  of  the 
accident,  and  that  plaintiff  himself  was  free  from  any  negligence 
that  contributed  to  the  injury.  ^^ 

§   1579(4).     IVIissouri 

The  court  instructs  the  jury  that  if  you  find  and  believe  from  the 
evidence  that  the  car  upon  which  the  plaintiff  boarded,  or  attempt- 
ed to  board,  stopped  at  the  usual  stopping  place,  where  plaintiff" 
claims  to  have  been  injured,  a  reasonable  length  of  time  to  enable 
plaintiff'  to  board  the  same  in  safety  by  the  exercise  of  ordinary 
care  on  his  part,  and  if  you  believe  that  the  signal  to  start  was 
given  prior  to  the  attempt  of  plaintiff  to  enter  the  car,  and  that 
plaintiff  understood  such  signal,  then  you  will  find  your  verdict  for 
the  defendant.  ^^ 

The  court  instructs  the  jury  that  if  they  find  from  the  evidence 

in  this  case  that  on  ,  the  defendant  was  operating  the  car 

mentioned  in  the  evidence  for  the  purpose  of  carrying  passengers 
for  hire;    and  if  the  jury  further  find  from  the  evidence  that  on 

said  day  the  plaintiff',  at  the  crossing  of  street  and  

avenue,  in  the  city  of ,  signaled  the  motorman  of  said  car  of 

his  intention  to  become  a  passenger  on  said  car  at  said  place;  and 
if  the  jury  further  find  from  the  evidence  that  said  place  was  where 
the  defendant  received  passengers  on  its  east-bound  car;  and  if  the 
jury  further  believe  from  the  evidence  that  defendant's  said  motor- 
man  on  said  car,  in  obedience  to  said  signal,  slowed  said  car  down, 
approaching  and  at  said  place,  to  enable  the  plaintiff  to  get  upon 
said  car  as  a  passenger,  and  that  the  plaintiff,  whilst  said  car  was 
so  slowed  down  for  said  purpose,  attempted  to  get  upon  said  car 
as  a  passenger-?-then  it  was  the  duty  of  defendant's  motorman  in 
charge  of  said  car  to  use  a  high  degree  of  care,  such  as  would  be 
exercised  by  a  skillful  and  careful  motorman  under  like  circum- 
stances, to  so  control  and  manage  said  car  as  to  enable  the  plain- 

9  2  Rice  V.  Michigiiu  Ry.  Co.,  175  N.  as  Quinn    v.    Metropolitan    St.    Ry. 

W.  454,  20S  Mich.  123.  Co.,  118  S.  W.  46,  218  Mo.  545. 
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tiff  to  safely  get  upon  said  car,  and  reach  a  place  of  safety  as  a 
passenger.  ®* 

The  jury  are  instructed  that  if  you  find,  from  the  evidence,  that 

the  servants  of  the  defendant  stopped  the  car  at  the  street 

station  for  the  purpose  of  receiving  and  letting  off  passengers,  but 
did  not  stop  the  same  a  reasonably  sufficient  length  of  time  to 
enable  the  plaintiff's  husband,  by  the  use  of  reasonable  expedition 
and  care,  to  get  safely  upon  the  car  before  it  again  started,  and  it 
was  so  started  by  the  agents  and  servants  of  the  defendant,  while 
they  saw  that  plaintiff's  husband  was  in  the  act  of  climbing  the 
steps  of  the  platform  for  the  purpose  of  getting  upon  the  car  as  a 
passenger,  whereby  he  was  thrown  down  and  killed  without  any 
fault  or  negligence  on  his  part,  then  your  verdict  must  be  for  the 
plaintift'.^^ 

§   1579(5).    Texas 

The   court   instructs    the   jury   that,    after   the    defendant's   car 

stopped  on  this  occasion  at  the  corner  of and streets, 

it  was  its  duty  to  exercise  the  highest  degree  of  care— that  is,  such 
care  as  a  very  cautious  and  prudent  person  would  exercise  under 
the  same  or  similar  circumstances — to  allow  said  car  to  remain 
standing  a  reasonable  length  of  time,  and  only  a  reasonable  length 
of  time,  for  all  parties  who  were  there  intending  to  board  said  car 
to  get  thereon  before  starting  the  same,  and  a  failure,  if  any,  by 
the  defendant,  to  exercise  such  care  to  keep  said  car  standing  after 
it  stopped  such  reasonable  length  of  time,  would  be  negligence  up- 
on its  part,  and  if  plaintiff's  said  wife  was  prevented  from  boarding 
said  car  and  received  the  injuries  complained  of  as  a  direct  and 
proximate  result  of  such  negligence,  if  any,  it  would  be  liable  there- 
for, unless  the  plaintiff's  said  wife  was 'guilty  of  negligence  in 
not  exercising  ordinary  care  to  board  said  car  while  it  was  stand- 
ing. »^ 

§  1580.     Suddenly  starting  car  while  passenger  getting  on 
§   1580(1).    California 

The  court  instructs  the  jury  that,  when  a  man  signals  a  street 
car,  at  a  place  where  such  cars  stop  with  or  without  signal  to  take 
on  passengers,  for  the  purpose  of  stopping  it  so  he  can  board  it 
and  become  a  passenger,  and  the  car  stops  or  slows  up  as  if  intend- 
ing to  stop  at  that  point  in  answer  to  the  signal,  and  the  man 
steps  forward  to  the  car,  in  plain  view  of  those  in  charge  of  the 
operation  of  the  car  for  the  purpose  of  boarding  the  car,  it  then 

94  Eikenberrv  v.   St.  Louis  Transit  96  Citizens'  Ry    Co.  v.  Farley  (Civ. 

Co.,  SO  S.  W.  360,  103  Mo.  App.  442.  App.)  136  S.  W.  94. 

9  5  Barth    v.    Kansas    City    El.    Ry. 
Co.,  44  S.  W.  778,  142  Mo.  535. 


§    1580(2)  INSTRUCTIONS   TO  JURIES  1824 

becomes  the  duty  of  those  in  charge  of  the  car  to  ascertain  and 
know  whether  or  not  he  has  safely  boarded  the  car,  or  is  in  the 
act  of  boarding-  it,  and  it  is  negligence  for  them  to  suddenly  start 
the  car  forward  without  warning,  while  he  is  in  the  act  of  board- 
ing the  car.  ^' 

§   1580(2).    Colorado 

You  are  instructed  that  if  you  find  and  believe,  from  a  prepon- 
derance or  greater  weight  of  the  evidence,  that  the  defendant  care- 
lessly and  negligently  started  the  car  which  plaintiff  was  seeking  to 
enter  while  it  was  standing  still,  and  while  the  plaintiff  had  one 
foot  upon  the  step,  and  while  attempting  to  place  her  other  foot 
upon  the  platform  of  the  car,  and  that  the  same  was  started  with 
a  sudden  and  violent  jerk,  and  that  by  reason  of  the  same  being  so 
carelessly  and  negligently  started  the  plaintiff  was  thrown  there- 
from and  onto  the  ground,  and  by  reason  of  which  she  sustained 
injuries,  and  that  said  careless  and  negligent  act  of  the  defendant 
was  the  proximate  and  direct  cause  of  the  injuries  sustained  by  the 
plaintiff,  if  she  sustained  any,  then  under  such  circumstances  she 
is  entitled  to  recover  at  your  hands,  provided  she  was  not  herself 
guilty  of  contributory  negligence,  as  you  have  heretofore  been  in- 
structed. Of  course,  if  you  find  and  believe  that  the  defendant 
was  not  guilty  of  the  act  of  negligence  complained  of,  your  ver- 
dict should  be  in  its  favor.  ^^ 

§   1580(3).    Delaware 

You  are  instructed  that,  if  you  believe  that  the  car  which  the 
plaintiif  was  boarding  was  started  so  quickly  and  suddenly  as  to 
throw  him  off  and  injure  him,  and  shall  also  believe  that  the  plain- 
tiff was  not  guilty  of  any  negligence  upon  his  part  which  con- 
tributed to  the  injury,  then  your  verdict  should  be  for  the  plain- 
tiff. «9 

§    1580(4).     Illinois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  at  a  signal  from  plaintiff  the  car  of  defendant  was  stopped 
for  him  to  get  aboard,  and  that  while  he  was  in  the  act  of  doing 
so  in  a  reasonable  and  proper  manner,  and  exercising  due  care  and 
caution,  the  car  was  suddenly  and  negligently  started,  and  by 
means  thereof  the  plaintiff  was  thrown  to  the  ground  and  injured, 
as  charged  in  the  declaration,  then  the  jury  should  find  for  plain- 
tiff, i 

"7  Nilson  V.  Oakland  Traction  Co.,  9  9  File  v.  Wilmington  City  Ry.  Co., 

101  P.  413.  10  Cal.  App.  103.  SO  A.  623,  7  Pennewill,  463.' 

9  8  Colorado    Springs   &    Intemrbau  i  Tremblay  v.   Tri-City  R.  Co.,  113 

Ry.  Co.  V.  Allen,  135  P.  790,  55  Colo.  111.  App.  56. 
891. 
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§   1580(5).    Kentucky 

You  are  instructed  that  if  you  believe,  from  the  evidence,  that  at 
the  time  mentioned  in  the  petition  the  defendant's  car  stopped  at 
the  corner  of  and  streets  for  the  purpose  of  allow- 
ing persons  who  proposed  to  become  passengers  to  board  the  car, 
and  that  the  plaintiff  in  this  case,  when  the  car  had  stopped,  at- 
tempted to  board  it  for  the  purpose  of  becoming  a  passenger,  and 
that  while  she  was  in  the  act  of  boarding  it  the  car  was  suddenly 
started  in  such  a  manner  as  to  give  her  a  wernch  or  jerk,  and 
because  of  the  sudden  starting  of  the  car  she  received  the  injuries 
of  which  she  complains,  and  that  she  would  not  have  been  injured 
but  for  the  sudden  starting  of  the  car,  then  the  law  is  for  the 
plaintiff,  and  you  should  so  find.  ^ 

§   1580(6).    Michigan 

The  court  instructs  the  jury  that  if  you  find,  from  the  proofs, 
that  the  boy  was  in  fact  boarding  a  standing  car  and  in  a  dangerous 
position,  and  also  find  that  the  conductor  failed  to  exercise  reason- 
able care  and  prudence  to  discover  the  presence  of  boarding  pas- 
sengers at  the  time  the  car  was  started  up  .and  plaintiff  injured, 
then  your  verdict  should  be  for  the  plaintiff.  If,  on  the  other  hand, 
the  boy  was  in  the  act  of  boarding  a  standing  car,  as  he  claims, 
and  you  find  from  the  proofs  that  because  of  the  short  space  of 
time  he  remained  at  the  point  of  boarding  the  car  or  for  any  other 
reason  a  reasonable,  careful,  and  prudent  inspection  of  the  ap- 
proach to  the  car  would  not  have  led  to  the  discovery  of  his  posi- 
tion in  boarding  it,  then  there  was  no  breach  of  duty,  no  negligence 
on  the  part  of  the  employes  of  the  defendant  company,  and  there 
can  be  no  recovery  by  plaintiff'.  The  reason  for  this  must  be  plain 
to  you,  for,  as  I  have  explained,  recovery  must  be  based  upon  the 
breach  of  duty  to  make  reasonable  inspection  for  boarding  pas- 
sengers, and  if  for  any  reason  that  reasonable  inspection,  as  I  ha\e 
explained  it,  would  have  failed  to  discover  the  impending  danger, 
if  there  Vv^ere  any,  then  there  has  been  no  breach  of  duty,  and  con- 
sequently no  liability  on  the  part  of  the  defendant  company.  ^ 
§   1580(7).    Missouri 

The  jury  are  instructed  that  it  was  the  duty  of  said  railroad  com- 
pany by  and  through  its  said  conductor  and  other  agents,  servants. 
and  employes  in  charge  of  said  train,  to  exercise  the  highest  de- 
gree of  care  that  very  prudent  persons  would  use  or  exercise  under 
the  same  or  similar  circumstances,  for  the  safety  of  plaintiff  while 
she  was  in  the  act  of  and  attempting  to  board  said  train  for  the 

2  Louisville  Ry.  Co.  v.  Pulliam,  101  s  Keeley   v.   City   Electric   Ry.   Co., 

S.  W.  295.  133  N.  W.  1085,  168  Mich.  79. 
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purpose  of  being  transported  thereon  ;  and  if  you  further  believe 
and  find  from  the  evidence  that  while  said  train  was  standing  at 
said  station  platform  for  the  purpose  of  taking  on  passengers,  if 
you  so  find,  the  plaintifif,  in  the  exercise  of  reasonable  diligence  and 
ordinary  care  on  her  part,  proceeded  to  board  said  train  for  the 
purpose  of  being  transported  as  such  passenger,  and  that  at  said 
time  and  place  the  defendant  railroad  company,  and  the  defendant 

,  in  charge  of  said  train  as  conductor  of  defendant  railroad 

company,  if  you  find  from  the  evidence  he  was  conductor  in  charge 
thereof,  negligently  caused  or  sufifered  said  train  to  start  while 
plaintiff  was  so  in  the  act  of  boarding  the  same,  without  any 
warning  to  plaintiff,  and  that  at  the  time  of  so  negligently  start- 
ing said  train,  if  you  find  it  was  so  negligently  started,  the  defend- 
ant railroad  company,  and  the  defendant  ,   so  in  charge  of 

said  train  as  conductor,  if  you  so  find,  knew,  or  by  the  exercise  of 
the  highest  degree  of  care  that  a  very  prudent  person  would  ex- 
ercise under  the  same  or  similar  circumstances  would  have  known, 
that  plaintiff  was  in  the  act  of  boarding  said  train,  and  that  the 
negligent  starting  of  said  train,  if  you  so  find,  caused  plaintiff  to 
be  jerked  or  thrown  therefrom  and  injured,  and  that  plaintiff  at 
all  such  times  was  in  the  exercise  of  such  care,  caution,  and  dili- 
gence as  an  ordinarily  careful  and  prudent  person  would  exercise 
under  the  same  or  similar  circumstances,  then  the  plaintiff  is  en- 
titled to  recover  in  this  action,  and  it  is  your  duty  as  jurors  to 
return  a  verdict  in  her  favor.  * 

You  are  instructed  that,  if  you  find  and  believe  from  the  evi- 
dence that  on ,  the  defendant Railroad  Company  own- 
ed and  operated  for  the  purpose  of  carrying  passengers  for  hire 
the  train  of  cars  consisting  of  a  passenger  motorcar  and  passenger 
trailer  on  wdiich  plaintiff  claims  to  have  attempted  to  take  pas- 
sage, and  if  you  further  find  from  the  evidence  that  on  said  date 

the  plaintiff  was   standing  at  or  near   the  intersection  of  

street  and avenue  in  — ,  and  that  said  train  approached 

said  point  where  plaintiff  was  standing,  if  he  was,  and  that  when 
said  train  reached  said  point  it  stopped,  and  if  you  further  find 
from  the  evidence  that  while  said  train  was  standing  still,  if  it  was, 
the  plaintiff  stepped  upon  the  step  of  said  passenger  motorcar  for 
the  purpose  of  being  transported  on  said  train,  and  that  while  the 
plaintiff"  was  so  getting  upon  said  car  and  was  partially  on  said 
car,  and  before  he  had  a  reasonable  time  or  opportunity  to  get  al- 
together upon  said  car,  the  defendant's  servant  or  servants  in 
charge  of  said  train  negligently  caused  said  train  to  start  suddenly, 

4  May  V.  Chicago,  B.  &  Q.  R,  Co.,  225  S.  W.  660. 
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and  that  thereby  the  plaintiff  was  thrown  to  the  ground  and  be- 
tween said  motorcar  and  said  trailer,  and  his  feet  over  one  of  the 
rails  on  which  said  train  was  running,  and  his  feet  were  run  over 
by  said  trailer,  and  he  sustained  the  injuries  mentioned  in  the 
evidence,  and  if  you  believe  that  the  place  where  plaintiff  attempt- 
ed to  board  the  car  was  the  usual  and  customary  place  for  taking 
on  and  discharging  passengers,  or,  if  it  was  not  the  usual  and 
customary  stopping  place,  that  those  in  charge  of  the  train  knew 
before  starting  the  cars  that  plaintiff'  was  boarding  the  train  and 
had  not  reached  a  place  of  reasonable  safety,  and  if  you  further 
find  and  believe  from  the  evidence  that  the  plaintiff  was  not  guilty 
of  negligence  which  produced  or  contributed  to  his  injury,  then 
your  verdict  should  be  for  the  plaintiff'.  ^ 

The  court  instructs  the  jury  that  if  you  believe  from  the  evidence 

that  the  defendant  on  ,  was  operating  the  car  mentioned  in 

the  evidence,  for  the  purpose  of  carrying  passengers  for  hire,  and 

that  on  said  day  it  stopped  said  car  at  or  near  the  corner  of 

street  and  avenue,  in  ,  for  the  purpose  of  taking  on 

or  discharging  passengers,  and  that  while  said  car  was  so  stopped 
plaintiff  was  .standing  at  such  stopping  point,  and  thereupon  im- 
mediately exercised  reasonable  expedition  to  get  upon  said  car, 
and  that  while  she  was  in  the  act  of  getting  upon  said  car  it  was 
started  forward  by  defendant  before  plaintiff  could,  by  the  exercise 
of  reasonable  expedition  and  reasonable  care  on  her  part,  have 
gotten  safely  upon  said  car,  and  that  the  conductor  of  said  car  saw, 
or  by  the  exercise  of  the  highest  practicable  degree  of  care  ought  to 
have  seen,  said  plaintiff  while  she  was  attempting  to  get  on  said 
car  (if  she  was)  ;  and  if  you  further  believe  that  by  the  starting  of 
said  car  (if  it  was  started)  said  plaintiff  was  thrown  off  her  bal- 
ance, and  that  defendant's  conductor  in  charge  of  said  car  jerked 
plaintiff  toward  him  on  the  car  in  attempting  to  keep  her  from 
falling  to  the  ground  (if  she  was),  and  that  she  was  thereby  caused 
to  fall  against  parts  of  said  car  and  to  the  ground ;  and  if  you 
further  believe  that  prudent  men  engaged  in  the  street  railway 
business,^  in  the  exercise  of  the  highest  practicable  degree  of  care, 
would  not  have  started  said  car  forward  under  such  circumstances 
— then  the  defendant  was  guilty  of  negligence ;  and  if  you  believe 
that  said  plaintiff  was,  as  the  direct  result  of  such  negligence  (if 
any),  thrown  against  parts  of  said  car  and  to  the  ground,  and  was 
thereby  injured,  then  your  finding  should  be  for  the  plaintiff",  pro- 
vided you  further  believe  that  plaintiff  was  in  the  exercise  of  rea- 
sonable care,  at  the  time.  ^ 

5  Husbands   v.    St.    Louis    Electric  e  Wellman  v.  Metropolitan  St.  Ry. 

Terminal  liy.  Co.  (App.)  196  S.  W.  7S.       Co.,  US  S.   W.  31,  219  Mo.  126. 
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You  are  instructed  that  if  you  find,  from  the  evidence,  that  on 

the day  of ,  the  defendant  was  a  carrier  of  passengers 

for  hire  by  street  railroad,  and  used  the  railway  and  car  mentioned 
in  the  evidence  for  such  purpose,  and  if  you  further  find  from  the 
evidence  that  on  said  day  the  defendant's  employes  in  charge 
thereof  stopped  the  car  mentioned   in   the  evidence  at  the  west 

crossing  of  street  on  street  in  the  city  of  

for  the  purpose  of  receiving  the  plaintiff  as  a  passenger  upon  said 
car,  and  that,  while  said  car  was  so  stopped,  the  plaintiff  was  in 
the  act  of  stepping  upon  the  steps  of  said  car  to  become  a  pas- 
senger thereon,  and  defendant's  employes  in  charge  of  and  oper- 
ating said  car  carelessly  and  negligently,  and  without  warning, 
caused  said  car  to  be  started  forward  before  the  plaintiff"  had  a 
reasonable  time  to  get  upon  said  car  and  to  a  place  of  safety,  and 
that  thereby  the  plaintiff  was  thrown  upon  the  street  and  injured, 
and  if  the  jury  further  find  from  the  evidence  that  defendant's 
servants  in  charge  of  said  car,  by  the  exercise  of  the  highest  de- 
gree of  care  which  would  have  been  used  by  careful  and  skillful 
street  railroad  employes  under  like  circumstances,  could  have  pre- 
vented such  movement  of  said  car  at  such  time,  and  thereby  have 
averted  the  injury  to  plaintiff,  and  failed  to  do  so,  and  if  the  jury 
further  find  from  the  evidence  that  the  plaintiff,  while  in  his  at- 
tempt to  board  said  car,  was  exercising  ordinary  care  for  his  safety 
in  doing  so  under  the  circumstances  shown  in  the  evidence,  then 
the  plaintiff  is  entitled  to  recover. ' 

You  are  instructed  that  if  the  jury  find,  from  the  evidence  in 
this  case,  that  the  defendant  was,  on  ,  operating  the  rail- 
way and  car  mentioned  in  the  evidence  as  a  carrier  of  passengers 
for  hire,  and  if  the  jury  find  from  the  evidence  that  on  said  day  the 

defendant's   servants   in   charge  of  the  east-bound   car  on  

boulevard  stopped  said  car  at  the  intersection  of boulevard 

and  avenue  to  receive  the  plaintiff  as  a  passenger  thereon 

at  the  signal  of  the  plaintiff  of  his  intention  to  become  a  passen- 
ger on  said  car,  and  if  the  jury  find  from  the  evidence  that,  whilst 
said  car  was  so  stopped  to  receive  the  plaintiff  as  such  passenger, 
the  plaintiff  was  proceeding  to  get  upon  said  car  as  a  passenger, 
and  that  whilst  he  was  in  the  act  of  doing  so,  and  that  whilst  he 
was  stepping  upon  said  car  to  become  a  passenger,  and  before  he 
had  a  reasonable  time  or  opportunity  to  do  so,  defendant's  serv- 
ants in  charge  of  said  car  negligently  caused  or  suffered  said  car 
to  be  started,  and  that  thereby  the  plaintiff  was  caused  to  be 
thrown  and  to  fall  from  said  car,  and  to  sustain  injuries  to  his  per- 
son thereby,  and  if  the  jury  find  from  the  evidence  that  the  plain- 

7  Devoy  v.   St.   Louis   Transit  Co.,    91  S.  W.  140,  192  Mo.  197. 
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tiff  was  exercising  ordinary  care  at  the  time  of  his  injuries,  then 
he  is  entitled  to  reco\'er/' 

The  jury  are  instructed  that  it  was  the  duty  of  those  in  charge 
of  the  car  operated  by  the  defendant  company  to  stop  at  the  sta- 
tion a  reasonably  sufficient  length  of  time  to  allow  passengers  to 
get  off  and  on  the  cars  in  safety;  and  if  the  jury  believe  from 
the  evidence  that  they  did  not  do  so,  and  that  while  they  saw 
plaintiff's  husband  getting  upon  the  car  they  negligently,  carelessly, 
and  suddenly  started  up  the  car  while  he  was  in  the  act  of  getting 
on  the  car,  and  that  plaintiff's  husband  was  thereby  thrown  from 
said  car  and  killed,  without  any  fault  or  negligence  on  his  part, 
then  your  verdict  should  be  for  the  plaintiff.^ 

§  1580(8).    Oregon 

You  are  instructed  that  your  inquiry  will  be  first  whether  the 
company  was  negligent  in  the  particulars  alleged  in  the  complaint, 
and  if  you  are  satisfied  by  a  preponderance  of  the  evidence  that 
this  car  came  to  a  full  stop  at  the  usual  stopping  place  for  receiv- 
ing passengers,  and  that  while  it  was  so  stopped  the  plaintiff  at- 
tempted to  board  the  car  in  the  usual  and  reasonable  way,  and 
while  so  doing  the  defendant,  without  paying  care  or  attention  to 
her  safety,  started  that  car  and  she  was  thereby  injured,  then  the 
company  is  guilty  of  negligence  in  this  case,  and  your  verdict  will 
be  for  the  plaintiff,  unless  she  contributed  in  some  way  to  that 
injury  herself.^** 

§   1580(9).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence in  this  case  that  the  defendant,  through  its  servants  and 

agents,  stopped  a  certain  one  of  its  cars  near  the  depot 

for  the  purpose  of  inviting  and  receiving  passengers  on  board  its 
cars,  and  that,  while  said  car  was  standing  for  that  purpose,  the 
plaintiff  attempted  to  get  on  board  of  said  car  as  a  passenger  and 
while  the  car  was  standing  still,  and  when  she  had  taken  hold  of 
the  railing  of  the  platform  and  was  attempting  to  get  on  the  car, 
and  before  she  had  time  to  get  on,  the  car  was  suddenly  and  with- 
out any  warning  to  her  negligently  started,  and  the  plaintiff  was 
thrown,  knocked,  and  jerked  down  on  the  street  and  injured,  then 
the  jury  ought  to  find  a  verdict  for  the  plaintiff,  if  they  believe 
from  the  evidence  that  the  said  negligent  starting  of  said  car  was 
the  proximate  cause  of  the  plaintiff's  injury.  ^^ 

s  Schmitt  V.  St.  Louis  Transit  Co.,  i  o  Tompkins  v.  Portland  Ry.,  etc., 

90  S.  W.  421.  115  Mo.  App.  445.  Co.,  150  P.  758.  77  Or.  174. 

9  Barth  v.  Kansas  City  El.  Ry.  Co.,  ^  Blue  Ridse  Lipht  &  Power  Co.  v. 

44  S.  W.  778,  142  Mo.  535.  Price,  62  S.  E.  938,  108  Va.  652. 
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§   1580(10).    Wisconsin 

The  jury  are  instructed  that,  if  the  train  in  beins:  brou^s^ht  up  to 

the  station  came  to  a  stop  in  such  a  manner  as  to  induce 

the  belief  on  the  part  of  the  passengers  in  waiting  on  the  platfrom 
that  it  had  stopped  for  the  reception  of  passengers,  and  then,  when 
the  passengers,  acting  on  this  belief,  were  going  aboard,  it  started 
again  without  caution  or  signal  given,  this  would  constitute  an 
act  of  negligence  on  the  part  of  defendant,  and  it  would  make 
no  difference  whether,  in  so  starting  the  train,  it  was  intended  to 
proceed  to  the  next  station,  or  merely  to  locate  it  more  conveniently 
at  the  same  station.  ^^ 

§  1581.  Same — Negligence  of  motorman  in  starting  car  without 
signal 
I  should  say  a  word  upon  the  effect  of  the  motorman's  starting 
the  car  without  having  received  a  signal  from  the  conductor.  I 
do  not  say  to  you,  as  matter  of  law,  that  that  would  be  negligence, 
but  the  starting  of  the  car  by  the  motorman  without  having  re- 
ceived the  signal  from  the  conductor  is  to  be  treated  just  as  if  he 
had  had  the  signal ;  that  is,  if  it  would  have  been  negligence  on 
the  part  of  the  conductor  to  have  given  the  signal  and  to  have  had 
the  car  started  at  that  moment,  then  it  was  negligence  on  the  part 
of  the  motorman  to  start  it  at  that  moment.  In  other  words,  the 
corporation  was  negligent  if  that  car  was  started  when  passengers 
were  in  the  act  of  entering  the  car,  and  were  in  such  a  position  that 
the}-  were  injured  by  its  starting,  whether  its  starting  at  the  mo- 
ment was  due  to  the  improper  action  of  the  conductor  in  giving 
the  signal,  or  to  the  improper  action  of  the  motorman  in  starting 
without  it.^^ 

§  1582.     Same — Unauthorized  signal  to  start  train 

You  are  instructed  that  if  the  jury  believe,  from  the  evidence, 
that  some  person  not  in  the  employment  of  the  defendant  com- 
pany rung  the  bell  which  started  the  train  at  the  time  in  question, 
still  that  fact  will  not  exempt  the  defendant  company  from  liability 
in  this  case,  provided  the  jury  believe  from  the  evidence- that  the 
conductor  could,  by  use  of  due  care  and  diligence,  have  counter- 
manded the  unauthorized  signal  for  starting  the  train  in  time  to 
have  prevented  any  injury  to  plaintiff,  if  he  (the  conductor)  had 
exercised  due  care  and  diligence  in  the  discharge  of  his  duties,  and 
provided  the  jury  believe  from  the  evidence  the  plaintiff,  at  the 
time  in  question,  was  in  the  exercise  of  reasonable  care  and  dili- 
gence for  his  own  safety.^* 

12  Curtis  V.  Detroit,  etc.,  R.  Co.,  27  i*  North  Chicago  St.  R.  Co.  v.  Cook, 
Wis.  WS.                                                           33  N.  E.  958,  145  111.  551. 

13  Davey  v.  Greenfield  &  T.  F.  St. 
Ry.  Co.,  58  N.  E.  172,  177  Mass.  106. 
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§  1583.     Duty  to  passenger  incumbered  with  parcels 

Diity  to  assist  passenger  in  alighting,  see  post,  §  IGuo. 

You  are  instructed  that  the  trainmen  were  bound  to  allow  plain- 
tiff a  reasonable  time  to  get  safely  upon  the  car,  and,  the  plaintiff, 
having  packages  in  his  hands,  they  were  bound  to  conduct  them- 
selves in  starting  the  train  in  teference  to  that  fact.  These  trains 
are  not,  of  course,  ordinarily  expected  to  make  long  stops.  But  if 
anything  is  apparent  in  the  condition  of  the  passenger,  so  that  he 
would  be  likely  to  be  thrown  or  injured  by  a  motion  of  the  car, 
then  proper  regard  for  his  safety  might  require  a  train  to  be  held 
in  position  to  avoid  it.  Care  and  negligence,  in  any  case,  depend 
upon  the  circumstances  of  the  particular  case.  The  care,  both  by 
the  plaintiff'  and  defendant,  must  depend  largely  upon  the  circum- 
stances.^^ 

§  1584.     Duty  as  to  passenger  attempting  to  board  moving  car 
§  1584(1).    Kentucky 

You  are  instructed  that  it  was  the  duty  of  the  defendant  and  its 
agents  in  charge  of  the  car  upon  which  the  plaintiff  was  seeking 
to  become  a  passenger,  after  they  were  notified  and  knew,  if  they 
did  know,  that  plaintiff  was  seeking  to  become  a  passenger,  to  ob- 
serve the  highest  degree  of  care  which  a  prudent  person  would  ex- 
ercise under  like  or  similar  circumstances  in  the  management  and 
control  of  the  car,  to  enable  plaintiff'  to  board  it  with  reasonable 
safety,  and  if  the  jury  believe  from  the  evidence  that  the  motorman 
in  charge  of  defendant's  car  failed  to  exercise  that  degree  of  care 
after  he  knew  plaintiff's  intention  to  become  a  passenger,  and  failed 
to  give  the  plaintiff  a  reasonable  opportunity  to  board  said  car, 
after  same  had  slowed  down  to  an  extent  or  degree  which  would 
reasonably  warrant  an  ordinarily  prudent  person  in  assuming  he 
could  board  same  with  reasonable  safety  to  himself  by  the  exercise 
of  ordinary  care,  or  if  they  believe  from  the  evidence  that  the  mo- 
torman started  said  car  forward,  after  it  had  slowed  down  and 
plamtiff  had  attempted  to  board  it,  with  an  unnecessary,  unusual 
jerk  or  lurch,  and  the  plaintiff  was  thereby  thrown  under  the  car 
and  injured  the  law  is  for  him,  and  the  jury  should  so  find.^^ 

The  jury  are  instructed  that,  if  the  plaintiff  attempted  to  get  on 
the  car  while  in  motion,  and  the  conductor  had  reasonable  ground 
to  believe  she  was  in  danger  of  falling  from  the  car,  it  was  his  duty 
to  take  such  steps  for  her  protection  as  under  the  circumstances 
ordinary  care  required;  and,  if  in  holding  or  jerking  her  to  pre- 
vent her  from  falling  from  the  car  he  used  no  more  force  than 

15  Steeg  V.   St.  Paul  Citj-  Ry.  Co.,  ic  Kentucky   Traction   &   Terminal 

52  N.  W.  393,  50  Minn.  149,  16  L.  R.      Co.  v.  Waits,  180  S.  W.  356,  167  Ky. 
A.  379.  236. 
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reasonably  appeared  to  be  necessary  under  the  circumstances  for 
her  protection,  and  she  was  thus  accidentally  hurt,  the  law  is  for 
the  defendant  and  the  jury  should  so  find.^' 

§   1584(2).    Missouri 

You  are  instructed  that  if  the  jury  believe,  from  the  evidence  in 
this  case,  that  on the  defendant  was  operating  the  car  men- 
tioned in  the  evidence  for  the  purpose  of  carrying  passengers  for 
hire  from  one  point  to  another  in  the  city  of by  street  rail- 
way;    and  if  the  jury  further  find  from  the  evidence  in  this  case 

that  on  ,  the  plaintiff  was  on  the  east  crossing  of  • 

avenue  and  street,  in  the  city  of  ,  intending  to  be- 
come a  passenger  upon  defendant's  east-bound  car  at  said  place,  and 
said  place  was  where  the  defendant  received  passengers  on  its 
east-bound  car;  and  if  the  jury  further  find  from  the  evidence  that 
whilst  so  at  said  crossing  the  plaintiff  signaled  defendant's  motor- 
man  in  charge  of  its  east-bound  car,  approaching  said  point,  of  his 
intention  to  become  a  passenger  upon  said  car  at  said  place ;  and 
if  the  jury  further  find  from  the  evidence  that  said  motorman,  in 
obedience  to  said  signal,  slowed  said  car  down  as  it  approached 
said  crossing  for  the  purpose  of  receiving  the  plaintiff  as  a  pas- 
senger on  said  car  while  it  was  so  slowed  down  and  moving  slowly 
at  said  crossing;  and  if  you  further  find  from  the  evidence  in  this 
case  that,  after  said  car  was  so  slowed  down,  it  was  so  moving 
slowly  at  said  crossing,  and  while  so  moving  slowly  the  plaintiff 
stepped  upon  the  step  of  the  rear  platform  of  said  car  for  the  pur- 
pose of  becoming  a  passenger  on  said  car,  and  that  whilst  the 
plaintiff  was  so  getting  upon  said  car,  and  before  he  had  a  reason- 
able time  or  opportunity  to  get  upon  said  car  as  a  passenger,  de- 
fendant's motorman  in  charge  of  said  car  caused  or  suffered  said 
car  to  suddenly  go  forward  with  increased  speed  and  shock,  and 
that  thereby  the  plaintiff'  was  caused  to  be  thrown  and  fall  from 
said  car  and  sustain  injuries;  and  if  the  jur}'  believe  from  the 
evidence  that  the  defendant's  motorman  so  in  charge  of  said  car, 
while  plaintiff  was  in  the  act  of  getting  on  the  car,  failed  to  exer- 
cise such  high  degree  of  care  as  would  be  exercised  by  a  skillful 
and  careful  motorman  under  the  same  or  similar  circumstances, 
and  thereby  directly  caused  said  movement  of  said  car,  and  plain- 
tiff's injuries ;  and  if  the  jur}'-  find  from  the  evidence  that  the  plain- 
tiff was  exercising  ordinary  care  at  the  time  in  so  getting  upon  said 
car,  and  whilst  on  said  car — then  the  plaintiff  is  entitled  to  re- 
cover.^* 

17  South  Covington  &  C.  Ry.  Co.  v.  isEikenberry  v.   St.  Louis  Transit 
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You  are  instructed  that  if  the  jury  find,  from  the  evidence,  that 
the  car  was  slowed  down  while  passing  around  the  curve  leading 

from  avenue  to  street  for  the  purpose  of  making  it 

safe  in  getting  around  said  curve,  and  that  such  slowing  down  was 
not  done  for  the  purpose  of  enabling  the  plaintiff  to  get  upon  the 
car,  then  such  slowing  down  of  the  car  was  not  an  invitation  to 
plaintiff  to  attempt  to  get  upon  the  same,  and  if  the  motorman  did 
not  know,  and  had  no  reasonable  cause  to  think,  that  the  plaintiff 
was  attempting  to  get  on  said  car  while  it  was  in  motion,  then  it 
was  not  negligent  or  improper  in  the  motorman  to  accelerate  the 
motion  of  said  car  when  leaving  said  curve,  and  such  facts,  if  you 
find  them  to  be  true  from  the  evidence,  do  not  authorize  the  plain- 
tiff to  recover.^^ 

§   1584(3).     Oklahoma 

You  are  instructed  that  if  you  believe,  from  the  evidence  in  this 
case,  that  the  passenger  train  testified  about  slowed  down  at  the 

town  of  ,  and  that  the  plaintiff'  took  hold  of  the  rods  and 

pulled  up,  and  thereby  got  upon  the  first  step,  and  that  the  con- 
ductor saw  him  there  and  prevented  him  from  getting  on  the  car 
any  further,  and  thereupon  signaled  the  engineer  to  increase  the 
speed,  and  the  speed  of  the  train  was  then  increased  suddenly,  and 
the  plaintiff  was  thereby  thrown  from  the  step  where  he  was  stand- 
ing, and  that  no  negligent  act  of  his  after  he  had  gained  the  first 
step  contributed  to  the  fall,  then  the  defendant  would  be  liable  for 
any  injury  that  resulted  from  such  fall.^" 

You  are  further  instructed  that  if  you  find  by  a  fair  preponder- 
ance  of   the   evidence   that   the   defendant   company   followed   the 

course  of  permitting  passengers  to  and  from  to  board  its 

train  at  said  place,  either  while  moving  slowly  or  stopping  the 
same,  had  collected  fares  from  such  passengers,  that  the  plaintiff 

knew  this  at  the  time  he  went  to  the  railroad  at ,  that  the 

plaintiff  signaled  the  engineer  upon  the  train  at  the  said  time,  that 
the  engineer  saw  the  signal  and  the  train  slowed  up,  and  the  plain- 
tiff, with  the  intent  of  becoming  a  passenger  upon  the  said  train, 
caught  hold  of  the  handholds  on  one  of  the  coaches  and  was  in  the 
act  of  boarding  said  train,  that  the  conductor  and  engineer  saw  the 
position  and  understood  the  purpose  of  the  plaintiff,  and  at  that 
time  the  conductor  signaled  the  engineer  to  move  forward  with  in- 
creased rate  of  speed,  that  the  engineer  obeyed  the  signal  and 
jerked  the  train  forward,  and  thereby  violently  threw  the  plaintiff 
loose  from  th,e,  train  and  down  the  embankment,  and  in  that  man- 

19  Eikenberry  v.   St.  Louis  Transit  20  Webb  v.   Missouri,  O.  &   G.  Kjv 
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ner  inflicted  injuries  complained  of  by  the  plaintiff,  that  in  that 
event  you  should  find  in  favor  of  the  plaintiff.'^ 

You  are  further  instructed  that  if  you  find  by  a  fair  preponder- 
ance of  the  evidence  that  the  defendant  company  had  followed  the 

course  of  permitting  persons  to  become  passengers  from to 

board  its  passenger  trains  at  while  the  same  were  moving 

slowly  through  the  said  town,  collecting  fares  from  such  passen- 
gers so  boarding  said  train,  and  that  the  plaintiff  knew  of  the  said 
practice,  and  the  plaintifif  went  to  the  place  on  the  defendant's 
railroad  where  persons  had  been  in  the  habit  of  boarding  the  said 
train,  and  there  signaled  the  passenger  train  in  the  usual  manner, 
and  the  signal  was  seen  by  the  engineer  of  the  said  train,  and  there- 
upon the  train  slowed  down  and  the  plaintiff  caught  the  handholds 
of  one  of  the  coaches  composing  the  said  passenger  train,  and  was 
in  the  act  of  boarding  the  same,  and  that  the  conductor  and  engi- 
neer saw  and  knew  his  position  and  understood  his  purpose,  then 
in  that  event  it  was  the  duty  of  the  said  servants  of  the  defendant 
company  to  maintain  the  said  slow  rate  of  speed  until  the  plaintiff 
had  a  reasonable  opportunity  to  safely  board  the  train,  and  it  was 
the  duty  of  the  said  servants  to  refrain  from  suddenly  increasing 
the  speed  of  the  said  train  while  the  plaintiff  was  in  the  act  of 
boarding  the  same ;  if  you  find  by  a  fair  preponderance  of  the 
evidence  the  above  facts  to  be  true,  and  that  by  reason  of  the  acts 
of  the  said  conductor  and  engineer  in  increasing  the  said  rate  of 
speed  the  plaintiff  was  thrown  violently  to  the  ground  and  injured 
as  alleged  by  the  plaintiff,  you  should  find  for  the  plaintiff.^^ 

§   1584(4).     Texas 

You  are  instructed  that  if  you  find,  from  the  evidence,  that  on 

or  about  the  day  of  ,  plaintiff  was  on  street 

in  the  city  of ,  and  that,  as  one  of  defendant's  cars  approach- 
ed the  point  where  plaintiff  was,  he  signaled  to  an  employe  in 
charge  of  said  car  to  stop  same  so  that  he  (plaintiff)  might  take 
passage  thereon,  and  you  further  find  that,  in  obedience  to  said 
signal,  if  any,  said  car  was  reduced  to  a  slow  rate  of  speed,  and 
that  thereupon  plaintiff  stepped  aboard  the  running  board  of  said 
car,  and  you  further  find  that  as  plaintiff  stepped  aboard  said  run- 
ning board,  if  you  find  he  did,  defendant's  employe  operating  said 
car  caused  said  car  to  suddenly  and  violently  start  forward,  and 
that  plaintiff  was  thereby  thrown  against  the  side  of  said  car,  and 
by  reason  thereof  sustained  any  of  the  injuries  complained  of  in 
his  petition,  and  you  further  find  that  in  causing  said  car  to  sud- 
denly and  violently  start  forward,  if  you  find  he  did,  said  defend- 

21  Webb  V.   Missouri,  O.  &  G.   Ry.  22  Webb  v.    Missouri,  O.  &  G.  Ry. 
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ant  was  guilty  of  negligence,  and  that  such  negligence,  if  any,  was 
the  direct  cause  of  plaintiff's  injury,  if  any,  and  you  further  find 
that  plaintiff'  was  not  guilty  of  any  negligence  that  caused  or  con- 
tributed to  his  injury,  if  any,  then  you  will  find  for  plaintiff.-^ 

§  1585.  Misleading  passenger  into  attempt  to  board  moving  car 
§   1585(1).     Missouri 

The  court  instructs  the  jury  that  if  you  find  and  believe  from  the 

evidence  that  on  or  about  the •  day  of ,  the  defendant 

was  operating  certain  lines  of  street  railroads  in  the  city  of , 

and  particularly  a  double-track  line  of  railroad  running  east  and 

west  on avenue,  past  the  intersection  of  and  

avenues,  in  said  city;  and  if  you  further  find  and  believe 
from  the  evidence  that  the  plaintiff"  attempted  to  board  one  of  the 

defendant's  east-bound  cars  on  avenue,  at  the  intersection 

of  said  and  avenues,  and  on  the  east  side  of  said 

avenue  and  south  side  of  said  avenue,  at  a  place 

where  defendant's  cars  were  in  the  habit* of  stopping  to  receive 
passengers,  and  that  plaintiff,  at  said  time  and  place,  had  reason  to 
believe,  and  did  believe,  that  said  car  was  stopping  for  passengers 
to  board  said  car  at  said  place  ;  and  if  you  further  believe  and  find 
from  the  evidence  that  the  plaintiff  took  hold  of  the  handrail  of 
said  car  at  the  rear  end  thereof  for  the  purpose  of  becoming  a  pas- 
senger on  said  car ;  and  if  you  find  from  the  evidence  that  the  de- 
fendant's servants  in  charge  of  said  car  knew,  or  by  the  exercise 
of  ordinary  care  should  have  known,  that  plaintiff  was  attempting 
to  board  said  car  as  a  passenger;  and  if  you  further  believe  from 
the  evidence  that  after  the  plaintiff  had  so  taken  hold  of  the  hand- 
rail of  said  car  at  the  rear  end  thereof  for  such  purpose  the  said 
servants  in  charge  of  said  car  suddenly  started  the  same  before  the 
plaintiff  had  a  reasonable  time  to  get  upon  said  car  and  to  a  place 
of  safety  therein,  and  that  the  injury  complained  of  was  caused  by 
the  failure  to  stop  the  car  and  by  such  sudden  starting  of  the  car 
under  such  circumstances ;  and  if  you  further  believe  from  the 
evidence  that  the  plaintiff"  at  the  time  exercised  ordinary  care  in 
attempting  to  board  the  car  in  the  manner  shown  by  the  evidence — 
then  your  verdict  should  be  for  the  plaintiff.^* 

§   1585(2).     Wisconsin 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  train  had  not  come  to  a  full  stop,  but  that  the  stop,  during 
which  the  plaintiff  attempted  to  go  on  board,  was  one  which  re- 
sulted from  checking  the  speed  of  the  train  in  bringing  it  up  to  the 

2  3  Gildemeister     v.      San     Antonio  -*  Magiiire  v.  St.  Louis  Transit  Co., 
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station,  yet  if  the  passengers  were  directed  to  go  on  board  by  the 
men  in  charge  of  the  train,  the  plaintiff  had  a  right  to  assume  that 
the  train  was  ready  for  his  reception,  and  cannot  be  charged 
with  negligence  in  following  that  direction,  provided  the  train 
when  he  attempted  to  enter,  was  actually  still  at  the  time,  and  if 
the  cars  were  not  ready  for  the  reception  of  passengers,  it  was  a 
clear  act  of  negligence  in  the  defendant's  servants  to  tell  him  to 
go  on  board.'^ 

§  1586.     Duty  to  prevent  getting  on  while  train  in  motion 

The  court  instructs  the  jury  that  ,  the  plaintiff,  had  no 

right  to  board,  or  attempt  to  board,  a  moving  train,  and  took  upon 
himself  the  risk  and  hazards  incident  to  his  getting  on,  or  attempt- 
ing to  get  on,  a  moving  train ;  and  the  employes  of  the  defendant 
in  charge  of  the  train  were  under  no  duty  to  keep  a  lookout  for 
persons,  or  for  him,  in  attempting  to  board  the  train  as  plaintiff 
claims  he  did,  but  yet,  should  the  jury  believe  and  find  from  the 
evidence  that  plaintiff  did  board,  and  was  on  the  steps  of,  the  car 
of  said  train  while  the  car  was  in  motion,  and  that  the  defendants' 
flagman,  an  agent  and  servant,  willfully  and  with  much  force, 
jumped  against  the  plaintiff  while  the  plaintiff  had  hold  of  the 
grabirons,  if  they  believe  he  did  have  hold  of  them,  and  knocked 
plaintiff  loose  therefrom,  and  caused  him  to  fall  from  the  train  to 
the  ground,  if  they  believe  he  did  fall  therefrom,  and  to  be  run 
over  and  injured  by  the  train,  they  will  find  for  the  plaintiff .^^ 

§  1587.  Requirements  of  ordinance  as  to  time  and  place  of  stop- 
ping cars 
The  court  instructs  the  jury  that  at  the  time  said was  in- 
jured the  city  ordinance  introduced  in  evidence  imposed  upon  the 
servants,  agents,  and  employes  of  the  defendant,  while  running, 
conducting,  or  managing  the  street  car  in  question,  the  following 

duties:     That   they   should   stop   cars   going   eastward   on  

avenue  on  the  east  side  of avenue  for  taking  on  passengers ; 

that  they  should  bring  cars  going  eastward  to  a  full  stop  on  the 

east  side  of avenue  at  the  intersection  of avenue  and 

avenue  whenever  requested,  signaled,  or  motioned  by  any 

person  standing  at  the  southeast  corner  of  the  intersection  of  said 

and  avenues   desiring  to  board   such   cars,  and   in 

every  instance  to  keep  such  cars  stationary  for  a  reasonable  length 
of  time  to  enable  such  persons  desiring  to  board  such  cars  safely 
to  board  such  cars.  And  if  the  jury  believe  from  the  evidence  that 
the  agents,  servants,  and   employes  of  the   defendant,  while  run- 

2  5  Curtis  V.  Detroit,  etc.,  R.  Co.,  27  2g  Louisville  &  N.  Ry.  Co.  v.  Copley, 

Wis.  158.  107  S.  W.  64S,  177  Ky.  171. 
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ning,  conducting,  or  managing  said  street  car  upon  the  occasion 
referred  to,  failed  to  perform  any  one  or  more  of  the  duties  speci- 
fied in  this  instruction,  such  faikire  was  negligence.  And  if  you 
believe  from  the  evidence  that  in  consequence  of  such  negligence 
in  any  one  or  more  of  the  particulars  hereinabove  mentioned  the 

said  received  the  injuries  which  are  complained  of  in  his 

petition  herein,  your  finding  should  be  for  the  plaintiff,  unless  you 

further  believe  from  the  evidence  that  the  said was  guilty 

of  negligence  which  contributed  to  the  injury;    and  the  burden  of 

proving  contributory  negligence  on  the  part  of  said  rests 

on  the  defendant,  and,  unless  the  defendant  has  proven  such  con- 
tributory negligence  by  a  preponderance  of  the  evidence,  you  can- 
not find  for  the  defendant  on  that  ground.-' 

§  1588.     Closing  door  on  passenger's  foot 

The  court  instructs  the  jury  that  if  you  find  and  believe  from  the 

evidence  that  on  the  day  of  ,  the  Company 

owned  the  car  mentioned  in  the  evidence,  and  that  defendants  were 
operating  the  same  for  the  carriage  of  passengers  for  hire,  and 
that  defendants'  servants  were  in  charge  thereof,  and  that  said 
car  was  a  car  of  the  P.  Line  and  was  west-bound  and  stopped  at  a 

point  at  or  near  the  intersection  of  and  streets,  in 

,  for  the  purpose  of  receiving  passengers,  and  that  said  point 

was  a  usual  and  customary  stopping  place  for  cars  on  that  line  to 
take  on  or  discharge  passengers,  that  within  a  reasonable  time  aft- 
er said  car  stopped  plaintiff  attempted  to  board  said  car  at  the 
rear  end  thereof,  while  the  same  was  standing,  for  the  purpose  of 
transportation,  and  with  the  intention  of  paying  her  fare  thereon, 
and  had  one  foot  upon  the  platform  of  said  car  and  was  in  a  position 
of  peril,  and  that  defendants'  servants  in  charge  thereof  knew  or 
by  the  exercise  of  the  highest  practicable  degree  of  care  that  care- 
ful, experienced,  and  skillful  street  car  operatives  would  exercise 
under  the  same  or  similar  circumstances  could  have  known  of 
plaintiff's  perilous  position  on  said  car,  and  if  you  further  find  from 
the  evidence  that  while  plaintiff  was  so  on  said  car,  if  she  was, 
and  that  before  she  had  a  reasonably  sufficient  time  to  reach  a 
place  of  safety  on  said  car,  defendants'  servants  in  charge  thereof 
negligently  caused,  suffered,  or  permitted  the  step  or  door  of  said 
car  to  close  on  or  against  plaintiff's  right  foot  or  body,  and  thereby 
directly  caused  her  to  fall  on  the  platform  of  said  car  and  the 
street  and  sustain  injuries,  and  if  the  jury  further  find  and  believe 
from  the  evidence  that  defendants'  servants  in  charge  of  said  car, 
while  plaintiff  was  so  on  said  car  (if  she  was),  failed  in  the  fore- 
st Maguire  v.  St.  Louis  Transit  Co.,  78  S.  W.  S3S,  103  Mo.  App.  459. 
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going  respects  to  exercise  such  a  high  and  practicable  degree  of 
care,  and  thereby  directly  caused,  suffered,  or  permitted  such  clos- 
ing of  said  step  and  door  of  said  car,  and  in  consequence  thereof 
plaintiff  was  injured,  and  if  the  jury  further  find  and  believe  from 
the  evidence  that  plaintiff,  while  attempting  to  board  said  car,  was 
exercising  such  care  as  a  reasonably  prudent  and  careful  woman 
would  exercise  for  lier  own  safety  under  like  circumstances,  then 
your  verdict  should  be  for  the  plaintiff.^^ 

§  1589.     Duty  to   give   passenger   opportunity  to   reach   place   of 

safety  on  car 
§  1589(1).    Michigan 

Your  first  inquir}^  here,  gentlemen  of  the  jury,  should  be:  What 
actually  happened  after  the  plaintiff  attempted  to  or  did  succeed 
in  boarding  this  car?  It  seems  to  be  conceded  that  the  car  was 
brought  to  a  full  stop.  Thereupon  it  was  the  duty  of  defendant  to 
give  the  plaintiff  a  reasonable  opportunity  to  board  it,  and  to  come 
to  a  position  of  safety  upon  the  car.  If  they  did  that,  then  the  de- 
fendant did  its  full  duty  and  is  not  liable."^ 

§   1589(2).    Missouri 

The  court  instructs  the  jury  that  if  they  find  from  the  evidence 

that  the  defendant,  on ,  was  operating  the  car  mentioned  in 

the  evidence  for  the  purpose  of  carrying  passengers  for  hire  by 
street  railway,  and  if  the  jury  find  from  the  evidence  in  this  case 
that  defendant's  motorman,  at  a  signal  given  by  the  plaintiff,  stop- 
ped said  car  to  allow  plaintiff  to  get  on  said  car  as  a  passenger, 
then  it  was  the  duty  of  the  defendant,  by  its  servants  in  charge  of 
said  car,  to  hold  said  car  still  until  the  plaintiff  had  a  reasonable 
time  and  opportunity  to  get  upon  said  car,  and  in  a  position  of 
reasonable  security  on  said  car.^" 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 

plaintiff,  on  or  about ,  got  upon  the  rear  platform  of  one  of 

the  cars  that  was  then  being  operated  by  defendant  as  a  carrier 
of  passengers,  and  that  thereafter  he  was  thrown  from  said  plat- 
form and  injured  by  reason  of  the  omission  of  such  care  on  the 
part  of  the  operatives  or  employes  of  defendant  in  operating  or 
moving  said  car  (at  the  time  and  place  of  the  injur^y)  as  is  partic- 
ularly defined  in  instruction  No.  ;    and  if  you  further  find 

from  the  evidence  that  by  reason  of  such  want  of  care  the  car  on 
which  plaintiff  was  riding  at  the  time  was  started  by  defendant's 
employes  rapidly  around  a  certain  curve  at  the  junction  of  

2s  Sparks  v.  Harvej^  (Mo.  App.)  214  so  Sclimitt  v.  St.  Louis  Transit  Co., 

S.  W.  249.  90  S.  W.  421,  115  Mo.  App.  445. 

2  9  Formiller  v.  Detroit  United  Ky., 
130  N.  W.  347,  164  iMich.  G53. 
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and  streets  before  plaintiff  had  a  reasonable  time  to  reach 

a  position  of  reasonable  safety  on  said  car,  and  that  plaintiff  there- 
after paid  his  fare  as  a  passenger  on  said  car — then  your  verdict 
should  be  for  plaintiff. ^^ 

The  court  instructs  the  jurors  that  defendant  was  not  bound  to 
carry  plaintiff'  safely,  absolutely,  and  at  all  events,  but  was  only 
bound  to  operate  its  train  of  cars  under  all  of  the  circumstances 
with  the  highest  degree  of  care  of  a  very  prudent  person,  and  if 
the  jurors  are  satisfied  from  all  the  evidence  in  the  case  that  de- 
fendant's servants,  operating  the  coach  from  which  plaintiff  says 
he  was  thrown,  gave  plaintiff'  reasonable  opportunity  to  get  in  a 
place  of  safety  before  the  car  was  started,  then  the  verdict  will  be 
for  defendant.^^ 

§  1590.     Care  required  while  passenger  going  to  seat 
§   1590(1).     Kentucky 

You  are  instructed  that  if  you  believe,  from  the  evidence,  that 
plaintiff,  while  entering  defendant's  car,  was  injured  by  being 
thrown  against  one  of  the  seats  thereof,  and  that  such  injury  was 
caused  by  the  negligence  of  defendant's  agents  or  employes  in 
charge  of  said  car  in  starting  said  car  by  a  reckless  or  unneces- 
sary and  unusual  jerk  or  lurch,  you  will  find  for  plaintiff.^^ 

You  are  instructed  that  it  was  not  the  duty  of  the  agent  and  serv- 
ant of  the  defendant  in  charge  of  the  car  to  have  the  car  remain 
standing  until  the  plaintiff'  was  seated  in  said  car ;  and  unless  you 
believe  from  the  evidence  that  the  said  agent  or  servant  in  charge 
of  the  car  failed  to  exercise  that  degree  of  care  with  which  he  was 

charged,  as  set  out  in  instruction  No. ,  and  by  a  reckless  or 

unnecessary  jerk  or  lurch  of  said  car  started  the  same,  and  the 
plaintiff  was  injured  thereby,  the  law  is  for  the  defendant,  and  you 
should  so  find.^* 

§  1590(2).     Washington 

You  are  instructed  that,  if  you  find  from  a  preponderance  of  the 

evidence  that  the  said  got  upon  the  rear  platform  of  said 

car,  and  thereafter,  while  endeavoring  to  secure  a  place  of  safety 
and  a  seat  in  said  car,  she  exercised  reasonable  and  ordinary  care 
for  her  own  safety  under  all  the  circumstances,  and  proceeded  as 
expeditiously  as  she  could  under  all  the  circumstances  toward  a 
seat  in  said  car,  and  if  before  she  became  seated  the  defendant's 

3iO'Connell  v.   St.   Louis  Cable  &  3  3  Lexington  Ry.  Co.  v.  Britton,  114 

W.   Ry.   Co..   17   S.   W.  494,  106  Mo.  S.  W.  295,  130  Ky.  676. 
482.  34  Howard  v.  Louisville  Ry.  Co.,  105 

3  2  O'ConneU  v.   St.   Louis  Cable  &  S.  W.  932;    Bennett  v.  Louisville  Ry. 

W.   Ry.   Co.,   17   S.   W.  494,  106  Mo.  Co..  90  S.  W.  1052,  122  Kv.  59,  4  L.  R. 

4S2.  A.  (N.  S.)  558,  121  Am.  St.  Rep.  453. 
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servants  and  employes  started  said  car  without  exercising  the 
highest  degree  of  care  reasonably  practicable  under  the  circum- 
stances and  conditions  existing  at  the  time  and  place  in  question, 

and  by  reason  thereof  the  said  was  injured  as  is  alleged  in 

the  complaint,  such  acts  of  the  defendant's  servants  and  employes 
would  constitute  negligence,  and  the  defendant  would  be  liable  to 

the  plaintiffs  for  damages  sustained  by  the  said as  a  result 

of  being  thrown  against  the  handles  of  the  doors  of  said  car,  and 
against  the  sill  thereof,  and  then  thrown  upon  the  floor  of  said  car, 
provided  you  further  find  that  she  was  without  negligence  on  her 
part.^^ 

§  1591.  Injuries  caused  in  attempting  to  regulate  time  or  method 
of  entering  train 
You  are  instructed  that  the  plaintiff  had  the  right  in  law  to 
board  said  train  and  to  make  all  reasonable  effort  to  do  so,  so  long 
as  he  was  not  at  the  time  doing  violence  to,  or  hurt'  to,  some  other 
passenger's  right  to  enter  the  train  who  at  the  time  was  also  at- 
tempting to  get  aboard  said  train.  If  therefore  you  believe,  from 
the  evidence  that  at  the  time  plaintiff  attempted  to.  board  said  train, 
the  stool  and  steps  leading  up  to  the  car  were  unoccupied,  and  that 
he  was  making  an  effort  to  ascend  the  steps  and  get  aboard  the 
train,  then  you  are  instructed  he  had  the  right  to  do  this,  and  the 
brakeman  had  no  right  to  undertake  to  prevent  him  from  doing 
so.  And  if  you  further  believe  that,,  in  the  attempt  of  said  brake- 
man  to  prevent  him  from  going  upon  said  train,  he  was  knocked  or 
pushed  down  and  over  against  the  steps  of  the  car,  or  other  part  of 
the  train,  and  sustained  injuries,  then  and  in  such  event  your  ver- 
dict should  be  for  the  plaintiff.^** 

§  1592.     Injuries  caused  in  attempting  to  exclude  intoxicated  pas- 
senger 

You  are  instructed  that  if  the  plaintiff,  when  he  offered  to  get  on 
the  car,  was  so  far  intoxicated  as  to  affect  his  conduct,  or  if  the  con- 
ductor believed,  and  under  all  the  circumstances  had  reasonable 
grounds  to  believe,  that  if  admitted  to  the  car  he  would  be  bois- 
terous or  disorderly,  or  if  on  previous  occasions,  when  intoxicated, 
he  had  been  guilty  of  vulgar  or  offensive  conduct  on  the  cars  of  de- 
fendant, and  was  at  the  time  in  a  similar  state  of  intoxication,  then 
in  any  of  these  states  of  case  the  conductor  had  a  right  to  refuse  to 
receive  him  on  the  car,  and  the  jury  should  find  for  the  defendant, 

3  5  Behling  v.   Seattle   Electric  Co.,  se  st.  Louis  Southwestern  Ry.  Co. 

96  P.  954,  50  Wash.  150.  of  Texas  v.  Hassell  (Tex.  Civ.  App.) 

177  S.  W.  518. 
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unless  the  conductor  pushed  him  from  the  car  as  set  out  in  No. 

37 

You  are  instructed  that  if,  while  the  plaintiff  was  on  the  steps 
of  the  car,  and  while  the  car  was  in  motion,  the  conductor  willfully 
and  with  force  pushed  him  from  the  car,  causing  him  to  fall  to  the 
ground  and  to  be  injured,  you  should  find  for  the  plaintiff.^* 

§  1593.  Duty  to  persons  accompanying  passengers  for  purpose  of 
assistance 
The  jury  are  instructed  that  if  they  believe  from  the  evidence 
that  one  of  the  employes  of  the  defendant  in  charge  of  said  train 
took  his  position  at  the  steps  of  the  coach  for  the  purpose  of  assist- 
ing passengers  off  and  on  said  train,  and  that  plaintiff  informed 
said  employe  of  his  intention  to  attend  his  wife,  seat  her,  and  then 
leave  the  train,  and  said  employe  assented  thereto,  then  it  was  the 
duty  of  defendant  to  stop  its  train  a  reasonably  sufficient  time  to 
allow  the  plaintiff  to  assist  his  wife  thereon  and  to  attend  her  and 
to  seat  her  and  then  alight  therefrom  in  safety ;  and  if  you  further 
believe  from  the  evidence  that  the  defendant  did  not  so  stop  its 
train  a  reasonably  sufficient  time  as  above  charged,  and  that  it 
thereby  caused  the  plaintiff'  to  fall  from  said  train  and  to  be  injured, 
then  you  will  find  for  the  plaintiff,  unless  you  find  against  the 
plaintiff  on  the  ground  that  he  was  guilty  of  contributory  negli- 
gence under  subsequent  paragraphs  of  this  charge. ^^ 

10.     Care  Required  in  Management  and  Operation  to  Prevent  Injuries 

in  Transit 

§  1594.     Degree  of  care  required  in  general 
See,  also,  ante,  §  1552(2). 
§   1594(1).     Alabama 

The  court  charges  the  jury  that,  if  they  are  reasonably  satisfied 
from  the  evidence  in  this  case  that  the  plaintiff  was  a  passenger 
upon  the  street  car  of  the  defendant  at  the  time  of  his  injuries, 
then  it  was  the  duty  of  the  employes  of  the  defendant,  then  in  con- 
trol of  said  car,  to  exercise  the  highest  degree  of  care,  skill,  and 
diligence  known  to  very  careful,  skillful,  and  diligent  persons  en- 
gaged in  like  business,  to  avoid  injury  to  plaintiff;  and  it  is  for  the 
jury  to  determine,  under  the  evidence,  whether  or  not  such  care, 
skill,  and  diligence  was  exercised  by  the  employes  then  in  control 
of  the  said  car.^" 

37  Louisville  &  E.  R.  Co.  v.  McNally  39  st.   Louis   Southwestern  Ry.   Co. 

(Ky.)  105  S.  W.  124.  v.  Cunningham,  106  S.  W.  407,  4S  Tex. 

3  8  Louisville  &  E.  R.  Co.  v.  McNally  Civ.  App.  1. 

(Ky.)  105  S.  W.  124.  4o  Mol)ile  Light  &  R.  Co.  v.  Hughes, 
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67  So.  278,  190  Ala.  216. 
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§   1594(2).    Arkansas 

You  are  instructed  that  if  you  should  find  that  there  was  an  in- 
jury received  by  the  plaintiff,  and  that  the  same  was  caused  by  the 
neg-ligence,  carelessness,  or  improper  management  of  "the  defend- 
ant, you  will  find  for  the  plaintiff,  unless  you  find  also  that  the  plain- 
tiff by  his  negligence  contributed  to  such  injury.  In  case  you 
should  find  that  the  plaintiff's  negligence  occasioned  or  contributed 
to  such  injury,  if  any,  you  will  find  for  the  defendant.*^ 

§   1594(3).     Indiana 

You  are  instructed  that,  where  a  collision  between  two  pas- 
senger cars  on  the  railroad  of  a  common  carrier  is  caused  by  the 
negligence  of  such  carrier's  servants  in  charge  of  said  cars,  while 
operating  the  same,  it  will  not  be  permitted  to  say,  in  defense  to  an 
action  for  damages  brought  by  one  of  its  passengers  who  may  have 
been  injured  in  such  collision,  that  it  could  not  anticipate  that  its 
servants  would  be  negligent.  Under  such  circumstances,  the  negli- 
gence of  the  carrier's  servants  is  the  negligence  of  the  carrier  itself, 
and  it  must  respond  in  damages  to  any  of  its  passengers  who,  with- 
out fault,  are  injured  thereby.*^ 

§   1594(4).    Missouri 

The  jury  are  instructed  that  if  you  believe  and  find  from  the  evi- 
dence that  the  defendant,  at  the  time  of  the  occurrence  in  question, 
received  and  accepted  the  plaintiff's  said  husband,  deceased,  as  a 
passenger  upon  a  car  which  it  was  then  operating,  then  the  degree 
of  care  which  defendant  and  its  employes  were  bound  to  exercise 
towards  plaintiff's  said  husband  while  he  was  so  being  carried  upon 
said  cars  was  this :  Defendant  was  bound  to  run  and  operate  its 
cars  with  the  highest  practical  degree  of  care  of  a  very  prudent 
person  engaged  in  like  business,  in  view  of  all  the  facts  and  circum- 
stances, as  shown  in  evidence,  at  the  time  of  the  alleged  killing  of 
plaintiff's  said  husband ;  and  defendant  is  liable  in  this  case  if  its 
agents,  servants,  and  employes  in  charge  of  said  cars  were  guilty 
of  even  slight  negligence  in  the  management  and  operation  thereof, 
if  the  jury  further  find  and  believe  from  the  evidence  that  the  death 
of  plaintiff's  said  husband  was  the  result  of  such  negligence,  and 
that  plaintiff's  said  husband  was,  at  the  time  of  the  happening  of 
the  occurrence  in  question,  exercising  ordinary  care  himself.'*^ 

§   1594(5).     Nebraska 

The  jury  are  instructed  that,  if  you  find  from  a  preponderance 
of  the  evidence  that  the  defendant  failed  to  exercise  that  high  de- 

41  St.  lonis  &  S.  F.  Ry.  Co.  v.  Mur-  42  Louisville  &  S.  I.  Traction  Co.  v. 

ray,  18  S.  W.  50,  55  Ark.  248,  16  L.      Llovd,  105  N.  E.  519,  58  Ind.  App.  39. 
R.  A.  787,  29  Am.  St.  Rep.  32.  43  Sweeney    v.    Kansas   Cltv   Cable 

Ry.  Co.,  51  S.  W.  682,  150  Mo.  385. 
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# 
gree   of  care  and   caution  required   of   them  while   carrying   said 

,   and  the  defendant   negligently   permitted   said  to 

become  injured  on  account  of  a  failure  on  its  part  to  properly  care 
for  said while  a  passenger,  and  you  further  find  that  the  in- 
juries of  said  were  the  direct  result  of  such  negligence  on 

the  part  of  said  defendant,  then  you  are  instructed  that  your  ver- 
dict should  be  for  the  plaintiff.** 

§   1594(6).     Washington 

You  are  instructed  that  the  defendant  is  not  an  insurer  of  the 
safety  of  its  passengers  in  any  and  at  all  events.  If  its  motor- 
men  exercised  the  highest  degree  of  care  to  avoid  the  accident 
which  is  reasonably  practicable  under  the  circumstances  and  con- 
ditions existing  at  the  time  and  place  in  question,  the  demands 
of  the  law  are  satisfied.  By  the  term  "highest  degree  of  care,"  used 
in  these  instructions,  is  meant  that  degree  of  care  which  would  be 
exercised  under  like  circumstances  by  very  careful,  prudent,  and 
experienced  conductors  and  motormen  generally.*^ 

§  1595.     Liability  for  unauthorized  acts  of  strangers 
starting  signal  given  by  outsider,  see  post,  §  1637. 
§  f 595(1).     United  States 

The  jury  are  instructed  that,  if  a  trespasser  boarded  and  ran 
the  car,  the  defendants  are  not  liable,  provided  the  motorman  who 
started  the  car  from  the  wharf,  and  who  was  admittedly  a  serv- 
ant of  the  defendant  when  he  left  the  car  to  go  forward,  as  he  says 
he  did,  to  help  another  car  which  had  been  stalled,  took  reasonably 
proper  and  effective  means  to  guard  his  car  from  being  started  by 
a  trespasser  during  his  absence.*^ 

§   1595(2).    Virginia 

The  court  instructs  the  jury  that,  even  if  the  jury  believed  from 
the  evidence  that  the  plaintiff  was  injured  while  a  passenger  upon 
the  elevator  of  the  defendant,  and  that  such  injury  was  caused  by 
the  negligence  of  the  person  operating  it,  if  they  also  believe  that 

such   person    was- directed    to   operate   it   by  without    the 

knowledge  or  means  of  knowledge  or  consent,  or  authority  of  the 
defendant,  they  will  find  for  the  defendant.*' 

44  Quimby  V.  Bee  Bldg.  Co.,  127  N.  could  have  been  prevented  by  the  ex- 

W.  118,  87  Neb.  193,  138  Am.  St.  Eep.  ercise  of  proper  care. 

477.  4  6  Thompson  v.  Green  (C.  C.  A.  N. 

4  5  Connell   v   Seattle,   R.   &   S.   Ry.  J.)  174  F.  404,  98  C.  C.  A.  621. 
Co.,  92  P.  377,  47  Wash.  .510.    The  al-  4^  Board  of  Trade  Bldg.   Corpora- 
legations  of  negligence  were  in  very  tion  v.  Cralle,  63  S.  E.  99.5,  109  Va. 
general    terms,    simply    saying    that  246,  22  L.  R.  A.  (N.  S.)  297,  132  Am. 
there  was  a  head  on  collision,  which  St.  Rep.  917. 


§  1596  INSTRUCTIONS  TO  JURIES  1844 

§  1596.     Duty  to  avoid  alarming  passenger 

You  are  instructed  that  the  mere  fact  that  the  plaintiff,  through 
fear  and  apprehension  of  danger,  did  an  act  which  was  the  imme- 
diate cause  of  injury  to  himself,  is  not  of  itself  sufficient  to  author- 
ize a  finding  for  him ;  but  to  authorize  such  finding  you  must  also 
find  that  the  defendant  was  guilty  of  some  act  of  negligence,  care- 
lessness, or  improper  management  in  running  his  train  in  close 
proximity  to  plaintiff',  which  was  sufficient  to  create  in  the  mind 
of  a  reasonable  and  prudent  person  such  fear  and  apprehension.** 

§  1597.     Duty  to  avoid  collision  with  other  vehicles 

Presumption  from  fact  of  collision,  see  post,  §  1717.  ' 

§   1597(1).     California 

I  instruct  you  that,  if  you  find  from  the  evidence  that  the  car  of 

the  Railroads  of  : —  moving  south  along  street 

came  to  a  stop  at  the  corner  of and streets,  that  the 

motorman  looked  and  saw  the street  car  approaching,  but  a 

sufficient  distance  away  to  allow  him  to  pass  in  safety  over  the 
track,  and  that  he  did  attempt  so  to  pass,  but  before  he  had  com- 
pletely passed  over  the  track  certain  women  getting  on  the  car 

track  forced  him  to  stop  his  car,  and  that  the  gripman  of  the 

street  car,  without  any  negligence  on  his  part,  or  any  defect  in  the 
equipment  of  his  car,  attempted  to  stop  his  car,  but  was  unable 

to  do  so  before  it  crashed  into  the  street  car,  causing  the 

accident  which  resulted  in  the  death  of ,  then  I  instruct  you 

that  no  negligence  has  been  shown  on  the  part  of  the  defendant, 
and   your  verdict   must  be   in   favor  of  the  Railroads  of 

. 49 


S   1597(2).     Missouri 

The  jury  are  instructed  that,  if  the  jury  find  the  agents,  servants, 
and  employes  of  the  defendant  in  control  of  the  car  on  which  plain- 
tiff' was  a  passenger,  or  of  the  track  on  which  said  car  was  running, 
or  the  switch  at  the  place  where  the  derailment  occurred,  could  have 
prevented  said  derailment  and  collision  by  the  exercise  of  the  very 
high  degree  of  care  and  foresight  of  skillful,  careful,  and  practical 
railroad  operatives  under  the  same  or  similar  circumstances,  then 
the  plaintiff  was  entitled  to  recover.®" 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  in  this 
case  that  the  defendant,  on  the was  operating  the  cars  men- 
tioned in  the  evidence  for  the  purpose  of  carrying  passengers  for 
hire   as   a   street  railway;    and   if  the  jury   further  find  from   the 

4  8  St.  Lonis  &  S.  F.  Ry.  Co.  v.  Mur-  Frtincisco,   140  P.   982,  24   Cal.   App. 

ray,  18  S.  W.  50,  55  Ark.  248,  16  L.  R.  157. 

A.  787,  29  Am.  St.  Hop.  32.  ^'*  Heyde  v.  St.  Louis  Transit  Co., 

49  Bond  V.  United  Railroads  of  San  77   S.  W.  127,  102  Mo.  App.  537. 
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evidence  that  the  defendant,  by  its  servant  in  charge  of  one  of  said 

cars,  received  plaintiff  as  a  passenger  thereon  at  or  near  

Station,  to  be  carried  as  such  passenger  upon  said  car  to  a  point  on 

defendant's  railroad  at  or  near  race  track  in  ,  and 

that  the  plaintiff  paid  his  fare  as  such  passenger;  and  if  the  jury 
further  find  from  the  evidence  in  this  case  that  whilst  the  plaintiff 
was  such  a  passenger  on  said  car,  being  so  carried  to  his  point  of 
destination  aforesaid,  and  before  he  reached  his  said  point  of  des- 
tination, the  car  in  which  he  was  such  passenger  was  collided  with 
by  another  of  defendant's  cars  going  the  opposite  direction  on  the 
same  track,  and  that  thereby  plaintiff  was  injured — then  the  de- 
fendant is  liable  in  this  case,  if  the  defendant's  servants  in  charge 
of  its  said  car  could  have  prevented  said  collision  by  the  exercise  of 
a  high  degree  of  care,  such  as  would  have  been  exercised  by  care- 
ful, skillful  railroad  employes  under  the  same  and  sjmilar  circum- 
stances.^^ 

The  jury  are  instructed  that  if  they  believe  and  find  from  the 
evidence  that  defendant  was,  on  the  day  of ,  operat- 
ing a  railway  upon  and  over  certain  streets  and  highways  in , 

and    upon    and    over   street,    between    and    

streets,  in  said  city,  and  was  at  said  time  engaged  in  the  business 
of  transporting  passengers  for  hire  over  said  last-named  line   of 

railway;    that  plaintiff'  was,  on  said  day  of  ,   and 

prior  thereto,  the  wife  of  ,   deceased ;    that  this   suit  was 

brought  within  months  next  succeeding  the  death  of  her 

said  husband,  deceased;    that  on  said  day  of  ,  her 

said  husband  took  passage  upon  one  of  the  cars  of  defendant's 
railway  as  a  passenger;  that  said  defendant  railway  company  re- 
ceived and  accepted  her  said  husband  as  a  passenger  upon  its 
said  cars ;  that  said  defendant,  by  its  agents,  servants,  and  em- 
ployes in  charge  of  the  cars  upon  which  plaintiff's  said  husband 
was  riding  as  aforesaid,  so  negligently,  carelessly,  and  unskillfully 

managed,  operated,  and  conducted  said  cars  at  a  point  on  

street,  between and streets,  in  said  city,  as  to  cause 

said  cars  and  the  person  of  plaintiff's  said  husband  to  be  brought 
into  violent  contact  with  a  broken-down  wagon  and  obstruction 
which  was  at  said  time  upon  and  in  close  proximity  to  the  tracks 
of  the  defendant  at  said  point,  injuring  plaintiff''s  said  husband,  and 
causing  his  death ;  that  the  agents,  servants  and  employes  of  the 
defendant  in  charge  of  the  said  cable  cars  upon  which  plaintiff's 
said  husband,  deceased,  was  then  riding,  saw,  or  would  by  the 
exercise  of  the  care  required  of  them,  as  set  out  in  instruction  No. 
,  have  seen,  the  broken-down  wagon  or  obstruction  upon 

51  Robinson  v.  St.  Louis  &  S.  Ry.  Co.,  77  S.  W.  493,  103  Mo.  App.  110. 
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and  in  close  proximity  to  said  track  in  time  to  have  stopped  said 
cars,  and  have  avoided  the  injury  to  plaintiff's  said  husband,  but 
nej::^ligently  and  carelessly  failed  to  stop  said  cars  and  prevent  said 
injury  and  killing;  and  that  plaintiff's  said  husband  was  himself, 
at  the  time  of  the  happening  of  the  injury  in  question,  in  the  exer- 
cise of  ordinarv  care, — then  your  verdict  must  be  for  the  plain- 
tiff.s2 

§  1597(3).    Texas 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  collision  of  defendant's  passenger  train  with  its  engine,  at 
the  time  and  place  mentioned  in  plaintiff's  petition,  was  caused 
by  the  failure  of  defendant  to  exercise  that  high  degree  of  foresight 
as  to  possible  dangers  to  its  passengers,  and  that  high  degree  of 
prudence  in  guarding  against  them,  if  you  find  there  was  such  fail- 
ure, as  would  be  used  by  very  cautious,  prudent,  and  competent 
persons  under  similar  circumstances,  and  that  said  failure,  if  any, 
was  the  proximate  cause  of  plaintiff's  injuries,  if  any,  then  you 
will  find  for  the  plaintiff;  unless  you  so  find,  you  will  find  for 
the  defendant. ^^ 

You  are  instructed  that  if  you  believe,  from  the  evidence,  that 
a  collision  occurred  between  the  car  on  which  plaintiff  was  riding 
and  another  car,  and  that  plaintiff  by  said  collision  had  his  wrist 
sprained  or  dislocated,  and  that  said  collision  and  injury  would 
not  have  occurred  if  the  motorman  of  defendant  company  had  been 
in  the  exercise  of  the  care  and  skill  hereinbefore  defined,  and  that 
the  collision  was  the  result  of  the  motorman's  negligence,  if  he 
was  guilty  of  negligence,  your  verdict  will  be  for  plaintiff.^ 

§  1598.     Same — Collision  with  steam  roller 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  plaintiff  was  a  passenger  upon  the  car  mentioned  in  the 
evidence  at  the  time  she  claims  to  have  been  injured,  and  that  de- 
fendant by  its  agents,  servants,  and  employes  in  charge  of  said  car 
upon  which  plaintiff  was  a  passenger  (if  you  find  she  was  a  pas- 
senger) so  negligently,  carelessly,  and  unskillfull}^  managed,  op- 
erated, and  ran  said  car  at  a  point  on  the  boulevard  near 

the   intersection   of   street    and    said   boulevard    in 

,  as  to  cause  said  car  to  be  brought  into  violent  contact  with 

the  steam  roller  mentioned  in  the  evidence  which  was  at  said  time 
upon  said  track  at  said  point   (if  you  find  such  to  be  the  fact), 

5  2  Sweeney   v.    Kansas    Citv   Cable  ^'^  Galveston  City  Rv.  Co.  v.  Chap- 

Ry.  Co.,  51  S.  W.  682,  150  Mo.  385.  man,  SO  S.  W.  856,  35  Tex.  Civ.  App. 

53  Missouri,    K.    &    T.    Ry.    Co.    of      551. 
Texas  v.   Dalton,   120   S.  W.  240,  56 
Tex.  Civ.  App.  82. 
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and  that  plaintiff  was  injured  thereby,  and  that  the  agents,  serv- 
ants, and  employes  of  defendant  in  charge  of  said  car  upon  which 
plaintiff  was  riding  saw,  or  by  the  exercise  of  the  care  required 

of  them  as  set  out  in  instruction  No.  could  have  seen,  said 

steam  roller  upon  said  track  in  time  to  have  stopped  said  car  and 
have  avoided  the  injury  to  plaintiff,  but  negligently  and  carelessly 
failed  to  stop  said  car  and  prevent  said  injury  (if  you  find  plaintiff 
was  injured),  then  your  verdict  must  be  for  the  plaintiff.^ 

§  1599.  Care  required  from  street  car  company  on  crossing  tracks 
of  another  company 

You  are  further  instructed  that  the  statutes  of  this  state  provide 
that  it  shall  be  the  duty  of  every  street  railway  company  or  cor- 
poration, operating  a  street  railway  across  the  tracks  of  a  railroad 

company,  to  bring  its  cars  to  a  full  stop  at  least  and  not 

more  than  — ■ feet  before  reaching  the  tracks  of  the  railroad 

company,  unless  a  flagman  is  kept  at  such  crossing.  It  is  con- 
ceded in  this  case  that  a  flagman  was  not  maintained  at  the  cross- 
ing where  the  collision  occurred,  and  if  you  find  from  the  evidence 
that  the  employes  in  charge  of  the  street  car  failed  and  neglected 

to  stop  the  same  not  less  than  or  more  than  feet 

from  the  railroad  crossing  before  attempting  to  cross  the  same, 
and  that  such  failure  and  neglect  directly  or  proximately  con- 
tributed to  the  injury  complained  of,  in  no  event  can  such  street 
railway  company,  defendant,  be  relieved  from  the  consequences  of 
such  failure  or  neglect. ^^ 

The  jury  are  instructed  that  the  Railway  Company,  in 

the   operation   of   its   trains   along,    over,    and   across    said   

avenue,  was  only  required  to  exercise  reasonable  and  ordinary  care 
to  avoid  injury  to  others,  and  it  had  a  right  in  the  operation  of  its 
said  train,  to  rely  upon  the  assumption  that  said  street  car  com- 
pany, in  the  operation  of  its  cars  over  such  crossing,  for  the  pro- 
tection of  its  passengers,  would  exercise  the  highest  degree  of 
care,  and  to  that  end  would  obey  and  observe  not  only  the  statutory 
rules  and  requirements  for  the  protection  of  its  passengers,  but 
would  exercise  the  highest  degree  of  care.^' 

§  1600.     Speed  as  negligence 

Speed  of  trains  at  station,  see  ante,  §  1551(1). 
^  1600(1).     Indiana 

You  are  instructed  that  a  railroad  company  has  a  right  to  pro- 
pel its  trains  over  its  road  at  a  reasonable  rate  of  speed,  and  when 

5  5  Stauffer  v.  Metropolitan  St.  Rv.  s'^  McCullougli  v.  Missouri  Pac.  Ry. 

Co.,  147  S.  W.  1032,  243  Mo.  305.  Co.,  146  P.  1005,  94  Kan.  349. 

5  6  McCullough  V.  Missouri  Pac.  Ry. 
Co.,  146  P.  1005,  94  Kan.  349. 
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its  track  is  in  good  and  safe  condition,  and  the  cars  properly  equip- 
ped and  in  safe  condition,  except  as  to  latent  defects,  which,  by 
the  highest  degree  of  skill  and  care,  could  not  be  discovered,  it 
would  not  be  negligence  per  se  to  run  the  train  at  a  rate  of  speed 

of miles  an  hour,  provided  that,  under  all  the  circumstances 

of  a  given  case,  such  rate  of  speed  was  reasonable  and  a  safe  one.'** 

!i   1600(2).     Iowa 

You  are  instructed  that  a  high  rate  of  speed  of  a  railway  train 
will  not  of  itself  establish  or  prove  negligence  of  the  railway  com- 
pany. Railway  companies  may  run  their  cars  at  such  speed  as, 
under  all  the  circumstances,  shall  comport  with  the  rule  of  law 
which  requires  them  to  exercise  the  utmost  care  and  foresight  for 

the  safety  of  their  passengers,  as  explained  in  paragraph  

hereof.  And  whether  a  given  rate  of  speed  comports  with  the  rule 
depends  on  the  circumstances,  such  as  the  condition  and  curvature 
of  the  track,  the  danger,  if  any,  to  passengers  occupying  any  and 
all  seats  where  passengers  are  accustomed  and  permitted  to  ride 
of  being  thrown  from  the  car  by  the  movement  thereof,  and  all 
the  facts  and  circumstances  surrounding  the  particular  time  and 
place  in  question,  as  you  find  same  to  be  shown  by  the  evidence  in- 
troduced upon  the  trial.^* 

s<   1600(3).    South   Carolina 

You  are  instructed  that  a  railroad  company  is  liable  for  damages 
for  injury  to  a  passenger,  caused  by  the  willfully  moving  its  trains 
at  such  a  great  rate  of  speed  as  to  make  it  leave  the  track.®" 

.!?   1600(4).     Texas 

The  jury  are  instructed  that  it  was  the  duty  of  defendant  while 
transporting  plaintiff  in  its  said  car  to  exercise  for  plaintiff's  safe- 
ty the  degree  of  care  that  a  very  cautious  and  prudent  person  would 
have  exercised  under  the  same  circumstances ;  so,  therefore,  if  you 
believe  from  the  evidence  that  on  said  occasion  defendant,  its  serv- 
ants, and  employes  in  charge  of  said  car,  in  operating  its  said  car 
and  in  transporting  plaintiff  failed  to  exercise  such  degree  of  care, 
and  that  by  reason  of  such  failure,  if  any,  said  car  was  derailed 
and  plaintiff  thereby  injured  as  a  proximate  result  of  said  derail- 
ment ;  or,  if  you  believe  from  the  evidence  that  at  the  time  of  the 
derailment  of  said  car  it  was  being  operated  at  a  greater  rate  of 

speed  than miles  per  hour ;   and  if  you  further  believe  from 

the  evidence  that  said  car  was  caused  to  be  derailed  by  reason  of 
its  being  operated  at  said  rate  of  speed  greater  than  miles 

5  8  Pennsvlvania  Co.  v.  Newmeyer,  tion  Co.,  100  N.  W.  618,  124  Iowa, 
28  N.  E.  860.  129  Ind.  401.  665. 

5  9  Fitch  V.  Mason  City  &  O.L.  Trac-  eo  stembridge  v.   Soutlieru  Ey.,  43 

S.  E.  968,  65  S.  C.  440. 
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per  hour,  if  you  should  believe  from  the  evidence  that  plaintiff  was 
injured  by  reason  of  said  derailment,  then  in  either  of  these  events 
you  will  find  for  plaintiff  and  assess  his  damages  as  hereinafter 
directed  unless  you  should  find  for  defendant  under  other  instruc- 
tions given  you.^^ 

§  1601.     Duty  to  avoid  sudden  jerks  and  jars 

See,  also,  post,  §  1608(1). 

Presumption   from  sudden   stop  or  jerks  or  jolts,   see  post,  §  1721. 

§   1601(1).    Kentucky 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  defend- 
ant.   ,  when  it  undertook  to  transport  the  plaintiff  as  a  pas- 
senger, to  exercise  the  highest  degree  of  care  to  carry  the  plaintiff' 
safely  to  his  destination ;  and  if  you  shall  believe  from  the  evidence 
in  this  case  that  on  the  occasion  referred  to  the  agents  of  the  de- 
fendant company  controlling  and  operating  its  train  failed  to  ex- 
ercise that  degree  of  care,  and  by  reason  of  such  failure  upon  their 
part,  or  upon  the  part  of  any  one  or  more  of  them,  they  or  either 
of  them  caused  the  train  upon  which  the  plaintiff  was  riding  as  a 
passenger  to  stop  with  an  unusual  and  unnecessary  jerk  in  the  move- 
ment of  the  train,  of  sufficient  violence  to  indicate  a  want  of  the 
highest  degree  of  care  in  the  operation  of  said  train,  and  that  by 
reason  of  such  negligence,  if  they  or  either  of  them  were  so  negli- 
gent, the  plaintiff  was  caused  to  be  thrown  against  the  glass  of  the 
vestibule  door  and  he  was  thereby  injured,  the  law  is  for  the  plain- 
tiff' and  you  should  so  find.  But,  unless  you  shall  so  believe  from 
the  evidence,  the  law  is  for  the  defendant  and  the  jury  should  so 
find.«~ 

You  are  instructed  that,  if  you  believe,  from  the  evidence  that, 
while  the  plaintiff,  in  the  exercise  of  ordinary  care  for  his  own 
safety,  was  standing  on  the  platform  of  the  car,  he  was  caused  to 
fall  from  it  by  an  unusual  and  unnecessary  jerk  in  the  movement 
of  the  car  of  sufficient  violence  to  indicate  a  want  of  the  required 

care  in  the  operation  of  the  car  as  defined  in  instruction  No. , 

you  should  find  for  the  plaintiff;  but,  on  the  other  hand,  if  you 
believe  from  the  evidence  that  the  plaintiff  was  not  caused  to  fall 
from  the  car  by  an  unusual  and  unnecessary  movement  of  the  car 
of  sufficient  violence  to  indicate  a  want  of  the  required  care  in  the 

operation  of  the  car  as  defined  in  instruction  No.  ,  but  that 

he  fell  on  account  of  some  careless  act  of  his  own,  you  should  find 
for  the  defendant.®^ 

61  Texas    Traction    Co.    v.    Hanson  cs  Louisville    Ry.    Co.    v.    Osborne, 

(Civ.  App.)  IVi  S.  W.  214.  1G3  S.  W.  189,  157  Ky.  341. 

c2  McDermott  v.  Louisville  &  N.  R. 
Co.,  206  S.  W.  6,  182  Ky.  22. 
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The  court  instructs  the  jury  that,  although  the  jury  may  believe 
from  the  evidence  that,  at  the  time  the  plaintiff  got  aboard  of  the 
train  of  defendant  those  in  charge  of  said  train  held  said  train  still 
a  sufficient  length  of  time  for  plaintiff  to  find  a  seat,  yet  if  the 
agents  or  servants  of  defendant  caused  said  train  to  start  with  a 
violent  and  unusual  jerk,  and  the  plaintiff  was  thereby  caused  to 
be  injured,  the  law  is  for  the  plaintiff,  and  you  should  so  find.^* 

§    1601(2).    Missouri 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence in  this  case  that  Jennie  is  a  minor  about  the  age  of 

years,  and  that  John  H.  was  appointed  as  her  next 

friend  to  institute  and  prosecute  this  suit  by  the  clerk  of  this  court 
in  vacation,  at  or  before  the  time  the  suit  was  instituted,  and  that 
the  defendant  owns,  operates,  and  controls,  and  did,  at  the  time 
herein  afterwards  mentioned,  own,  operate,  and  control,  street  car 
lines  in  the  city  of ,  and  that  one  of  said  lines  extended  along 

street  and  to ,  and  that  on  or  about ,  plaintiff 

became  a  passenger  on  one  of  defendant's  cars,  propelled  by  elec- 
tricity, and  that  while  she  was  such  passenger,  and  that  while  said 

car  was  being  run  north  on street  not  far  from  the  viaduct, 

the  defendant  and  servants  in  charge  of  said  car  carelessly  and 
negligently,  suddenly,  and  with  great  and  unusual  force,  stopped 
said  car  and  thereby  threw  the  plaintiff  out  of  said  car  onto  the 
ground,  whereby  her  arm  was  injured  and  broken  at  or  near  the 
elbow  joint,  then  the  jury  will  find  for  the  plaintiff.*'^ 

The  court  instructs  the  jury  that  if  they  believe,  from  the  evi- 
dence, that  the  plaintiff  was,  at  the  time  of  the  occurrence  in  ques- 
tion, a  passenger  on  one  of  the  cars  of  the  defendant's  street  rail- 
road, exercising  reasonable  care  and  diligence,  and  that  the  car 
started  before  plaintiff  took  his  seat,  with  a  sudden  and  violent 
jerk,  that  by  reason  thereof  the  plaintiff  lost  his  balance,  and  his 
hand  was  thrown  against  and  through  one  of  the  windows  of  the 
car,  cutting  and  injuring  it,  then  and  in  that  case  the  defendant  is 
liable  to  the  plaintiff"  for  the  damage  caused  by  and  resulting  from 
said  injury  to  the  plaintiff,  unless  the  jury  further  believes  from  the 
evidence  that  the  defendant,  its  agents,  servants,  and  employes 
managing  said  car,  were  not  guilty  of  any  negligence  or  want  of 
care  in  the  management  of  said  car  causing  the  injury,  and  the 
burden  of  showing  such  care  and  want  of  negligence  is  upon  the 
defendant  to  prove  to  the  satisfaction  of  the  jury.^^ 

6  4  Louisville  &  N.  R.  Co.  v.  Gaines,  Heat  &  Power  Co.,  86  S.  W.  507,  111 
153  S.  W.  216,  152  Ky.  255.  Mo.  App.  5S0. 

05  Willis  V.   St.   Joseph  Ry.,  Light,  eo  Dougherty  v.  Missouri  R.  Co.,  8 

S.  W.  900,  97  Mo.  647. 
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^   1601(3).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  plaintiff  has  failed  to  show,  by  a  fair  preponderance  of  the 
evidence,  that  the  train  in  question  was  checked,  jarred,  or  shaken 
by  an  unusual  jar  or  stop,  or  if  you  find  there  was  such  unusual 
jar  or  stop,  that  plaintiff  has  not  shown  by  a  fair  preponderance 
of  the  evidence  that  such  unusual  jerk  or  jar  was  the  result  of  a 
failure  on  the  part  of  defendant  to  use  that  degree  of  care  that  the 
court  has  charged  you  it  was  the  duty  of  defendant  to  use,  you  will 
find  for  the  defendant.®' 

§  1602.     Same — Jar  or  jerk  resulting  from  coupling  car  with  an- 
other car 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
coupling  was  made  gently,  or  was  made  in  the  usual  and  customary 
way,  and  with  no  greater  violence  than  is  usual  and  customary  un- 
der the  same  circumstances,  then  you  will  find  for  the  defendant.®* 

You  are  further  instructed  that  in  taking  passage  in  said  car, 
to  be  transported  therein,  the  plaintiff  assumed  the  risks  and  dan- 
ger incident  to  whatever  jerking  and  pushing  of  said  car  against 
other  cars  was  necessary  and  proper  to  be  done  in  the  handling 
and  transportation  of  said  car;  so,  if  you  should  believe  from  the 
evidence  that  plaintiff  was  injured,  but  you  further  believe  from 
the  evidence  that  such  injuries  resulted  from  such  jerking  or  push- 
ing said  car  against  other  cars  as  was  necessary  and  proper  in 
order  to  couple  same  onto  other  cars  when  making  up  the  train 
with  which  said  car  was  to  be  transported,  then  you  will  find  for 
the  defendant."^ 

§  1603.     Same — Freight  train 

You  are  instructed  that  a  passenger  upon  a  freight  train  is  pre- 
sumed to  assume  the  risks  of  jolts  and  jars  not  caused  by  the  neg- 
ligence of  the  railroad  employes,  and  in  this  case,  if  you  find  that 
it  was  such  a  jolt  or  jar  which  threw  the  plaintiff  from  his  seat, 
he  cannot  recover  in  this  action.*" 

§  1604.     Same — Mixed  trains 

You  are  told  that,  while  the  plaintiff  in  taking  passage  upon  a 
mixed  train  assumed  the  risk  of  necessary  and  usual  jolts  and 
jars,  this  did  not  relieve  the  railroad  company  from  exercising 
the  same  high  degree  of  care  in  the  handling  of  its  train  as  if  he 

6  7  Ebert   v.    Gulf,    C.    &    S.   F.    Ry.  6  9  Texas  &  P.  Rv.  Co.  v.  Adams,  72 

Co.  (Civ.  App.)  49  S.  W.  1105.  S.  W.  SI,  32  Tex.  Civ.  App.  112. 

68  Texas  &  P.  Ry.  Co.  v.  Bolemau  "o  Steele  v.  Southern  Ry.  Co.,  .33  S. 

<Tex.  Civ.  App.)  112  S.  W.  805.  E.  .^jOO,  55  S.  C.  389,  74  Am.  St.  Rep. 

756. 
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was  riding  on  a  regular  passenger  train  to  avoid  injuring  him.  The 
risk  of  usual  jolts  and  jars  assumed  by  plaintiff  is  the  risk  incident 
to  the  mode  of  conveyance,  and  does  not  relax  the  rule  as  to  the 
high  degree  of  care  to  be  exercised  by  the  servants  of  the  defend- 
ant to  avoid  injuring  passengers;  so,  in  this  case,  if  you  believe 
that  the  plaintiff  was  without  fault  and  would  not  have  been  in- 
jured if  the  defendant's  servants  had  exercised  such  high  degree 
of  care,  your  verdict  would  be  for  the  plaintiff.'^ 

§  1605.     Duty  on  down  grade 

You  are  instructed  that  the  term  "ordinary  care,"  when  applied 
to  the  management  of  a  railway,  imports  all  the  care  which  the 
peculiar  circumstances  of  the  place  or  occasion  reasonably  require ; 
and  this  will  be  increased  or  diminished  according  as  the  ordinary 
liability  to  danger  or  accident,  and  injury  to  others,  is  increased  or 
diminished  in  the  movement  and  management  of  the  cars.  In  the 
management  of  trolley  cars,  and  especially  in  going  downgrade,  it 
is  the  duty  of  the  motorman,  if  he  is  able  to  do  so,  to  make  the 
descent  at  such  reasonable  speed  as  not  to  allow  the  car  to  get 
beyond  his  control ;  and,  as  the  danger  of  a  collision  with  another 
car  increases,  it  is  his  duty  to  use  all  means  in  his  power  to  check 
or  stop  the  car.  This  does  not  impose  upon  the  motorman,  how- 
ever, an  impossibility.  If  he  in  fact  did  all  he  could  to  control  the 
speed  of  the  car,  under  the  circumstances,  the  company  would  not 
be  liable,  provided  the  car  was  properly  equipped  with  brakes  and 
other  devices  reasonably  necessary  and  adequate  to  control  its 
speed,  and  the  company  exercised  reasonable  care  in  other  re- 
spects.'^^ 

§  1606.     Open  switch 

The  jury  are  instructed  that  this  is  a  suit  by  the  plaintiff  against 

the  Railroad  Company  for  damages  alleged  to  have  been 

sustained  by  plaintiff  by  reason  of  the  infliction  of  injuries  to  plain- 
tiff's wife,  ,  while  plaintiff  and  his  said  wife  were  traveling 

on  one  of  defendant  company's  passenger  trains  between  the  city 

of  ,  and  the  city  of  ,  on  or  about  ;    plaintiff 

alleging  that  he  and  his  said  wife  had  purchased  tickets  reading  over 
the  line  of  railroad  of  defendant  company,  between  said  points,  by 
which   they   were   entitled  to   a   first-class  passage   to  the  city   of 

,  and  that  in  consideration  of  the  purchase  of  said  tickets 

the  defendant  company  undertook  to  safely  transport  them  to  their 
said  destination.     Plaintiff  further  alleges  that  while  on  said  train, 

71  St.  Louis  Southwestern   Ry.  Co.  7  2  Eaton    v.    Wilmington    City    Ry. 

V.  Wyman,  178  S.  W.  423,  119  Ark.      Co.  (Del.)  75  A.  369,  1  Boyce,  435. 
530. 


1853  CARRIERS  §    1G06 

at  a  point  at  or  near  the  town  of ,  the  said  train  was  wrecked ; 

that  at  the  time  of  said  wreck  the  said  train  was  negHgently  op- 
erated, in  that  it  was  run  at  a  high  and  dangerous  rate  of  speed ; 
that  defendant  company,  its  servants,  agents,  and  employes,  were 
negligent  in  running  said  train  across  a  switch  at  said  point  at  a 
high  and  dangerous  rate  of  speed,  and  were  negligent  in  then  and 
there  permitting  and  allowing  their  road  and  track  to  become  and 
remain  in  bad  repair,  and  in  then  and  there  permitting  the  switch 
at  said  point  to  be  and  remain  in  bad  condition  and  defective  in 
its  construction ;  and  that,  in  addition  to  all  of  said  defects  and 
causes  contributing  to  the  wrecking  of  said  train,  the  defendant,  its. 
servants,  agents,  and  employes,  negligently  and  carelessly  allowed 
said  switch  to  remain  open  at  the  time  of  the  passing  of  said  train, 
so  as  to  allow  the  said  train  to  enter  said  switch  and  side  track  with 
unusual  force  and  speed,  resulting  in  the  wrecking  of  said  train. 
Plaintiff  further  alleges  that  his  said  wife  sustained  serious  and  per- 
manent injuries  in  said  wreck,  which  injuries  are  fully  set  out  in 
plaintiff's  second  amended  original  petition  herein  ;  that  his  said  wife 
suffered  great  physical  and  mental  pain,  and  was  compelled  to  en- 
gage the  services  of  physicians,  surgeons,  and  nurses,  and  purchase 
medicines  and  medical  supplies  in  order  to  properly  care  for  said  in- 
juries, to  plaintiff's  further  damage,  as  alleged  in  his  said  petition ; 
and  that  all  of  said  damages  are  the  proximate  result  of  the  negli- 
gence of  the  defendant  company,  its  servants,  agents,  and  employes, 
in  the  manner  and  things  alleged  in  said  petition.  In  answer  to  these 
allegations,  the  defendant  company  has  pleaded  a  general  denial,  and 
the  effect  of  this  plea  is  to  cast  upon  the  plaintiff  the  burden  of 
proof  to  establish  the  material  allegations  in  his  petition,  and, 
amongst  other  things,  that  his  said  wife  was  injured  as  alleged, 
and  that  such  injuries,  if  any,  were  the  proximate  result  of  the  neg- 
ligence of  the  defendant  company,  its  servants,  agents,  and  em- 
ployes, in  one  or  more  of  the  things  charged  against  it.  Now, 
gentlemen  of  the  jury,  bearing  in  mind  the  foregoing  instructions 
and  definitions,  if  you  find,  from  a  preponderance  of  the  evidence 
before  you,  that  the  plaintiff  and  his  said  wife  were  passengers 
for  hire,  as  alleged  by  them,  and  at  the  time  and  place  alleged, 
and  that  plaintiff's  wife  was  then  and  there  injured,  as  alleged,  that 
the  defendant  company,  acting  by  and  through  its  servants,  agents, 
and  employes,  were  then  and  there  in  charge  and  control  of  said 
train,  and  that  said  train  was  then  and  there  run  into  and  across 
an  open  switch  upon  a  siding,  at  an  unusual  rate  of  speed,  and  you 
further  find  from  a  preponderance  of  the  evidence  before  you  that 
in  so  doing  the  said  defendant,  its  servants,  agents,  and  employes, 
were  guilty  of  negligence,  as  that  term  has  been  herein  defined  to 
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you,  and  that  such  negligence  was  the  proximate  cause  of  plaintiff's 
wife's  injuries,  then,  if  you  so  find,  you  will  find  for  the  plaintiff, 
etc.  Or,  if  you  should  find,  from  a  preponderance  of  the  evidence, 
that,  at  the  time  and  place  alleged,  the  defendant  company,  its 
servants,  agents,  and  employes,  failed  to  exercise  due  care  and 
foresight,  as  has  been  herein  explained,  in  regard  to  the  condition 
of  the  switch,  and  that  such  act,  if  any,  constituted  negligence, 
as  the  term  has  been  defined,  and  that  such  negligence,  if  any,  was 
the  proximate  cause  of  said  injuries,  then  you  will  find  for  the 
plaintiff.'^ 

§  1607.  Duty  to  make  provision  for  the  accommodation  and  con- 
trol of  periodical  large  crowds 
The  jury  are  instructed  that  when  a  common  carrier,  its  agents 
and  servants,  have  knowledge,  or  from  circumstances  ought  to 
know,  that  on  certain  days  of  the  week  large  crowds  of  passengers 
board  its  train  of  cars  at  certain  regular  stations  in  a  populous 
vicinity  along  its  line  of  railroad,  it  is  the  carrier's  duty,  under  such 
circumstances,  to  provide  sufficient  accommodations  as  required  by 
law,  so  as  to  safely  transport  its  passengers  without  subjecting  them 
to  unnecessary  risk  and  danger  from  lack  of  accommodations  to 
handle  such  large  crowds  of  passengers,  and,  if  the  carrier  knew 
or  had  reasonable  grounds  under  the  circumstances  to  anticipate 
danger  from  the  handling  of  such  large  crowds,  it  is  also  held  to 
the  highest  degree  of  care,  on  such  occasions,  to  provide  a  sufficient 
force  of  employes  and  servants  to  control  the  large  crowds  of  pas- 
sengers, though  this  may  require  the  employment  of  an  extra  force 
of  help,  so  as  to  protect  innocent  passengers  from  assaults  or  other 
injuries  at  the  hands  of  fellow  passengers,  and  should  the  carrier 
fail  to  perform  either  of  these  duties,  in  consequence  of  which  a 
passenger  sustains  an  injury  from  another  passenger,  without  fault 
on  his  part,  it  is  liable  in  damages.'* 

§  1608.     Duty  to  passengers  on  crowded  train  or  car 
§  1608(1).     United  States 

You  are  instructed  that  the  railroad  company,  in  pulling  out  a 
crowded  train,  assumed  the  duty  of  carrying  passengers  on  that 
crowded  train  in  such  a  way  that  danger  should  not  come  to  any 
of  those  passengers  from  any  act  or  omission  reasonably  within 
the  control  of  the  railroad  company.  Because  the  danger  was 
greater,  the  care  should  have  been  greater.  You  are  instructed  that 
the  railroad  company  assumed,  when  they  pulled  out  a  train  upon 

73  Texas  &  N.  O.  R.  Co.  v.  Clippen-  74  Anderson   v.    South    Carolina   & 

ger.  106  S.  W.  155,  47  Tex.  Civ.  App.       G.  R.  Co.,  61  S.  E.  1096,  81  S.  C.  1. 
510. 
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which  there  were  passengers  on  the  platforms  and  on  the  steps,  to 
so  conduct  that  train  as  to  keep  those  people  upon  the  steps  and 
upon  the  platforms  as  safely  as  the  reasonable  management  of  the 
train  under  those  circumstances  would  permit.  It  is  charged  then 
further  by  the  plaintiff  that  the  act  of  negligence  in  conjunction 
with  the  crowded  condition  of  the  train  which  occasioned  the  death 
of  the  plaintiff's  decedent  was  that  at  a  certain  point  a  short  dis- 
tance east  of there  was  a  sudden  jerk  or  lurch  imparted  to 

the  train  sufificient  to  throw from  the  train.  That  is  a  ques- 
tion of  fact  for  you,  gentlemen.  You  have  heard  the  testimony: 
First,  whether  there  was  such  a  jerk  or  lurch  to  the  train;  next, 
what  occasioned  it;  third,  whether  or  not  that  jerk  or  lurch,  by 
reasonable  care  exercised  in  the  situation,  could  have  been  omitted 
by  the  engineer,  or  by  whomsoever  had  charge  of  the  conduct  of 
the  train.  The  question  for  you  to  determine  primarily  in  this  case 
is  whether  that  was  negligence,   and   a  breach  of  duty   towards 


§   1608(2).     Texas 

You  are  instructed  that  if  you  believe  from  the  evidence  that  on 

or  about  the  day  of  ,  the  plaintiff  boarded  one  of 

the  defendant's  cars,  known  as  an car,  at  or  near  the  inter- 
section of  and  streets  in  the  city  of  ,  to  go 

to  on  street,   and  further  believe   that   when   she 

boarded  said  car  it  was  filled  with  passengers  and  they  were 
crowded,  and  that  she  was  unable  to  get  a  seat,  and  she  was  com- 
pelled to  stand,  and  passengers  were  standing  on  either  side  of 
her,  so  that  she  was  unable  to  catch  hold  of  either  side  of  the  car, 
or  brace  herself  against  anything,  and  further  believe  that  the  con- 
ductor of  said  car  was  in  the  vestibule  of  the  rear  end  of  the  car, 
and  further  believe  that  the  car  door  in  the  rear  end  of  the  body 
of  the  car  was  open,  and  that  the  exit  door  of  the  vestibule  was 
open,  and  that  the  conductor  knew  both  doors  were  open,  or  by  the 
use  of  ordinary  care  would  have  known  they  were  open,  and  fur- 
ther believe  that,  when  the  car  was  nearing  the  street  or  place 
at  which  plaintiff  desired  to  get  off,  she  could  not  reach  the  side 
of  the  car  so  as  to  ring  the  signal,  because  of  many  passengers 
standing  in  the  car,  and  that  she  stepped  back  a"  short  distance  and 
told  the  conductor  she  desired  to  get  off  at  the  next  stop,  and  just 
at  that  time,  or  a  few  seconds  thereafter,  the  car  turned  on  a  curve, 
and  that  plaintiff  was  thereby  thrown  out  of  the  car  onto  the 
ground,  and  thereby  injured  as  alleged  in  plaintiff's  petition,  and 
further  believe  that  the  conductor  was  guilty  of  negligence  in  per- 

70  Pennsylvania  Co.  v.  Paul  (C.  C.  A.  Ohio)  12G  F.  157,  62  C.  C.  A.  135. 
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mitting  the  doors  to  be  open  under  the  circumstances,  you  should 
find  for  the  plaintiff,  unless  you  find  for  the  defendant  under  some 
other  instruction  given  you  by  the  court.'" 

§  1609.     Care  required  as  to  passengers  standing  on  platform  or 

steps 
S   1609(1).     Alabama 

The  court  charges  the  jury  that  if  they  are  reasonably  satisfied 
from  the  evidence  in  this  case  that  it  was,  the  defendant's  general 
custom,  at  and  before  the  time  of  plaintiff's  injury,  to  permit  pas- 
sengers to  ride  on  the  steps  of  its  street  cars,  and  to  collect  fares 
from  such  passengers,  at  times  when  such  cars  and  their  platforms 
were  so  crowded  with  passengers  as  to  make  it  impossible  for  any 
more  passengers  to  ride  inside  of  the  cars  or  on  the  platform,  and 
if  the  jury  are  further  reasonably  satisfied  from  the  evidence  that 
such  custom  was  then  known  to  the  motorman  and  conductor  who 
were  engaged  in  the  operation  of  the  car  from  which  plaintiff  claims 
to  have  fallen,  then  it  was  the  duty  of  the  motorman  and  conductor 
to  know  whether  or  not  their  said  car  was  so  crowded  as  to  re- 
quire any  passengers  to  ride  on  the  steps  of  the  car,  and,  if  any 
passengers  were  riding  on  a  step  or  steps  because  of  the  crowded 
condition  of  the  car  and  platform,  it  was  the  duty  of  the  motorman 
and  conductor  to  exercise  skill  and  care  in  operating  the  car  to 
avoid  injury  to  such  passengers.'''' 

§   1609(2).    Florida 

You  are  further  instructed  that  if,  while  the  passenger  cars  were 
standing  at  —,  the  plaintiff  and  her  mother  were,  for  con- 
venience and  comfort,  standing  upon  the  platform  of  the  said  cars, 
and  that  the  defendant  negligently  and  violently  caused  said  train 
of  cars  upon  which  the  plaintiff  was  a  passenger  to  be  struck  by 
an  engine  with  sufficient  force  to  injure  the  plaintiff,  and  did 
so  without  notice  or  warning  to  the  plaintiff,  her  mother,  and  the 
other  passengers,  then  the  defendant  is  responsible  for  all  injuries 
resulting  to  the  plaintiff  therefrom.'* 

§   1609(3).    Washington 

You  are  instructed  that  if  you  believe  from  a  preponderance  of 
the  evidence  that  the  deceased  was  permitted  to  ride  by  the  de- 
fendant upon  the  platform  of  defendant's  car;  that  the  defendant 
carelessly  and  negligently  failed  and  neglected  to  provide  and  have 
on  said  car  a  gate,  railing,  or  other  protection  around  the  platform 
thereof,  and  that  thereby  said  car  was  rendered  an  unsafe  and  dan- 

7  6  Dallas   Consol.    Electric   St.   Ry.  7  7  Mobile  Light  &  R.  Co.  v.  Hughes, 

Co.   V.    Stone   (Civ.   App.)   166   S.   W.      67  So.  278.  190  Ala.  210. 
708.  7  8  Atlantic    Coast    Line    R.    Co.    v. 

Crosby,  43  So.  31S,  53  Fla.  400. 
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gerous  conveyance,  in  that  passengers  on  said  platform  were  un- 
protected and  liable  to  be  thrown  therefrom ;  and  you  further  be- 
lieve that  defendant  permitted  said  car  to  become  overcrowded 
with  passengers,  and  failed  to  provide  said  deceased  with  a  seat 
on  said  car,  but  permitted  him  to  be  crowded  and  jostled  by  oth- 
er passengers  likewise  upon  said  platform ;  and  if  you  further  be- 
lieve that  said  car  ran  into  said  curve  at  a  high  rate  of  speed,  with- 
out warning  or  notice  to  said  deceased ;  that  thereby  said  car  was 
caused  to  lurch  and  jerk  as  it  went  around  said  curve,  causing  said 
deceased  to  be  thrown  therefrom,  and  to  receive  injuries  of  which 
he  died — then  your  verdict  will  be  for  plaintiff,  etc.''^ 

§  1610.     Same — Starting  car  suddenly  from  a  standstill 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  defendant  company,  through  their  agents,  employes, 
and  servants,  while  the  train  of  said  company  was  at  the  depot  in 
the  act  of  discharging  passengers,  negligently  and  violently  started 
its  train  from  a  standstill,  without  notice  or  warning  to  its  pas- 
sengers, the  said  company  is  responsible  for  all  injury  resulting  to 
a  passenger  from  their  act.*® 

The  jury  are  instructed  that,  if  the  jury  believe,  from  the  evi- 
dence, that  the  defendant  company  had   stopped  its  train  at  the 

Union  Station  in on  the  occasion  of  the  accident  complained 

of  in  the  plaintiff's  declaration,  and  that  passengers  were  in  the  act 
of  leaving  said  train,  or  were  standing  up  in  and  upon  the  said 
train,  it  was  negligence  in  the  said  company,  its  agents  or 
employes,  to  start  or  run  said  train  without  giving  fair  and  ample 
notice  to  said  passengers  of  its  intention  so  to  do,  and  any  passenger 
injured  by  the  said  act  of  said  company  is  entitled  to  recover  dam- 
ages for  such  negligence,  and  if  the  jury  believes  from  the  evidence 
that  the  plaintiff  was  a  passenger  at  the  time,  and  not  in  fault,  she 
is  entitled  to  recover.*^ 

§  1611.     Duty  towards  passenger  on  running  board  of  street  car 
You  are  instructed  that  it  is  the  plaintiff's  claim  that  after  this 

boy  boarded  the. car  in  front  of  the  bust,  and  at  the  stop 

made  at  street,  others  were   permitted  by  the   defendant 

company  to  board  the  car,  particularly  upon  this  running  board 
upon  which  he  stood,  to  such  numbers  that  thereafter  he  was  by 
other  persons  crowded  out  from  the  body  of  the  car  into  a  position 
which  brought  his  body  or  some  portion  of  it  where  an  oncoming 

7  9  Halverson    v.     Seattle     Electric  si  Southern  R.  Co.  v.  Smith,  28  S. 

Co.,  77  P.  1058,  35  Wash.  600.  E.  173,  95  Va.  187. 

80  Southern  R.  Co.  v.  Smith,  28  S. 
E.  173,  95  Va.  187. 
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street  car  came  and  did  strike  him ;    and  it  is  urged  by 


the  plaintiff  that  it  was  an  act  of  negligence  on  the  part  of  the 
defendant  company,  after  the  inside  running  board  was  so  loaded 
with  passengers,  including  the  plaintiff's  deceased,  to  permit  others 
to  get  upon  that  running  board  and  crowd  the  plaintiff's  deceased 
out  and  into  a  place  of  danger.  I  charge  you,  gentlemen  of  the 
jury,  if  you  find  that  to  be  a  fact,  it  would  be  an  act  of  negligence 
on  the  part  of  defendant  company.  While  it  is  not  negligence  for 
them  to  permit  people  to  stand  upon  the  running  boards  of  their 
cars,  I  charge  you  it  would  be  a  negligent  act  for  them  to  permit 
the  running  board  to  be  so  crowded  as  to  allow  oncoming  passen- 
gers to  push  those,  who  had  a  proper  place  upon  the  platform,  into 
a  place  of  danger;  and  that  would  be  a  question  of  fact  for  your 
determination.*^ 

§  1612.  Compelling  passenger  to  ride  in  dangerous  position  be- 
cause of  overcrowding 
You  are  instructed  that,  before  you  can  find  for  the  plaintiff' 
in  this  case,  you  must  be  reasonably  satisfied  from  the  evidence 
in  this  case  that  plaintiff  was  compelled,  on  account  of  the  over- 
crowded condition  of  the  car  upon  which  he  was  riding,  to  ride 
upon  the  running  board  of  the  car.*^ 

§  1613.     Care  required  as  to  passenger  riding  on  platform  because 
of  overcrowding  or  failure  to  furnish  seats 

See,  also,  post,  §  1615. 
§   1613(1).    Alabama 

You  are  instructed  that  plaintiff  was  under  no  duty  to  defend- 
ant to  pay  an  additional  fare  and  ride  in  the  Pullman  or  sleep- 
ing car;  and  if  you  believe  from  the  evidence  that  on  reaching 
the  day  coach  she  found  the  said  coach  so  crowded  as  that  she 
could  not  enter  by  reasonable  effort,  and  defendant's  conductor 
or  auditor  failed  to  provide  her  a  seat  upon  her  request,  then 
in  law  her  being  on  the  platform  would  be  of  necessity  or  by  com- 
pulsion.** 

You  are  instructed  that  if  you  believe,  from  the  evidence,  that 
plaintiff  was  a  passenger  on  defendant's  train,  as  alleged  in  the 
complaint,  and  by  reason  of  the  crowded  condition  of  the  train 
there  was  no  unoccupied  seat  on  defendant's  cars,  and  she  was 
of  necessity,  real  or  reasonably  apparent,  standing  on  the  plat- 
form of  one  of  defendant's  cars,  and  while  on  said  platform  she 

82  Kalis  V.  Detroit  United  Ry.,  119  Co.  v.  Hunnicutt,  57  So.  262,  3  Ala. 
N.  W.  906,  155  Mich.  485.  App.  448. 

83  Birmingham  Ry.,  Light  &  Power  84  Southern   Ry.   Co.   v.   Hayes,   69 

So.  641,  194  Ala.  194. 
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prudently  and  reasonably  guarded  herself  from  being  thrown  or 
jerked  down,  and  if  you  further  believe  that  plaintiff's  situation 
was  known  to  defendant's  employes,  and  they  then  ran  said  train 
at  such  a  careless  or  negligent  rate  of  speed  as  to  cause  plaintiff 
to  fall  or  be  injured,  your  verdict  should  be  for  plaintifif,  vmder 

count  of  the  complaint.*^ 

The  court  charges  the  jury  that  if  they  are  reasonably  satisfied 
from  the  evidence  in  this  case  that  it  was  the  defendant's  general 
custom,  at  and  before  the  time  of  plaintifif's  injury,  to  permit 
passengers  to  ride  on  the  steps  of  its  street  cars,  and  to  collect 
fares  from  such  passengers,  at  times  when  such  cars  and  their 
platforms  were  so  crowded  with  passengers  as  to  make  it  impos- 
sible for  any  more  passengers  to  ride  inside  of  the  cars  or  on  the 
platform,  and  if  the  jury  are  further  reasonably  satisfied  from 
the  evidence  that  such  custom  was  then  known  to  the  motorman 
and  conductor  who  were  engaged  in  the  operation  of  the  car  from 
which  plaintifif  claims  to  have  fallen,  then  it  was  the  duty  of  the 
motorman  and  conductor  to  know  whether  or  not  their  said  car 
was  so  crowded  as  to  require  any  passengers  to  ride  on  the  steps 
of  the  car,  and,  if  any  passengers  were  riding  on  a  step  or  steps 
because  of  the  crowded  condition  of  the  car  and  platform,  it  was 
the  duty  of  the  motorman  and  conductor  to  exercise  skill  and  care 
in  operating  the  car  to  avoid  injury  to  such  passengers.*^ 

§   1613(2).     Texas 

You  are  instructed  that  if  you  find,  from  the  evidence,  that  plain- 
tifif was  a  passenger  on  defendant's  passenger  train ;  that  de- 
fendant company  had  negligently  failed  to  furnish  sufficient  cars 
to  accommodate  its  negro  passengers  with  a  seat  in  a  compartment 
or  compartments  required  by  law  to  be  set  apart  for  the  use  of 
negroes ;  that  thereupon  plaintifif  went  out,  and  stood  upon  the 
platform  of  one  of  defendant's  coaches,  and  while  so  standing 
upon  such  platform  he  was,  without  negligence  on  his  part,  shov- 
ed or  thrown  therefrom  by  the  motion  of  another  or  other  pas- 
sengers, and  injured,  as  alleged;  that  defendant  company's  fail- 
ure, if  any,  to  furnish  sufificient  room,  as  above  explained,  was 
negligence;  and  that  the  accident  and  injury,  if  any,  to  plaintifif 
was  the  natural,  direct,  and  proximate  result  of  such  negligence 
on  the  part  of  defendant,  or  of  such  negligence  on  the  part  of 
defendant,  concurring  with  the  acts  of  negligence  of  others  than 
plaintifif  in  such  way  as  that  the  injury  would  not  have  occurred 

8  5  Southern   Ry.   Co.  v.   Hayes,  69  »«  Mobile  Light  &  R.  Co.  v.  Hughes, 

So.  641,  194  Ala.  194.  67  So.  278,  190  Ala.  216. 
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but  for  the  negligence  of  defendant, — yon  will  find  for  the  plain- 
tiff." 

§  1614.     Duty  to  prevent  passengers  from  riding  on  platform  or 
steps 

You  are  charged  as  the  law  in  this  case  that,  if  the  plaintiff 
had  intelligence  enough  to  know  and  understand  that  it  was  more 
dangerous  to  ride  on  the  platform  or  on  the  steps  of  the  coach 
than  it  was  to  ride  on  the  inside  thereof,  then  you  are  instructed 
that  no  duty  would  devolve  upon  the  defendant  to  prevent  him  from 
riding  on  the  platform  or  steps  of  the  coach.** 

§  1615.  Injuries  occurring  from  failure  of  carrier  to  perform  duty 
to  provide  separate  coaches  for  white  and  negro  pas- 
sengers 
You  are  instructed  that  it  was  the  duty  of  the  railroad  company 
to  provide  separate  coaches  for  the  accommodation  of  white  and 
negro  passengers.  Conductors  on  passenger  trains  provided  with 
separate  coaches  have  authority  to  refuse  white  passengers  seats 
in  negro  coaches,  and  to  refuse  negro  passengers  seats  in  coaches 
for  white  people,  and  it  is  the  duty  of  the  railroad  company  to 
remove  all  white  passengers  from  negro  coaches,  and  to  remove  all 
negro  passengers  from  the  coaches  for  the  whites.  Therefore, 
if  you  believe  from  the  evidence  that  the  plaintiff  is  a  negro ;  that 
he  entered  the  negro  coach ;  that  said  negro  coach  would  have  had 
room  for  him  if  white  people  had  not  been  in  it;  that  white  men 
went  into  said  coach,  occupied  the  seats  and  room,  and  thereby 
the  said  negro  coach  became  so  crowded  that  there  was  not  room 
in  it  for  the  plaintiff;  and  that  on  this  occasion  the  plaintiff  was 
crowded  out  on  the  platform  of  said  negro  coach ;  and  that  he 
fell  from  said  platform,  or  was  pushed  or  thrown  from  said  platform 
by  other  passengers  being  thrown  against  him  from  the  swaying 
of  the  cars,  and  was  injured  without  contributory  negligence  on 
his  part — you  will  find  a  verdict  in  favor  of  the  plaintiff  and  assess 
the  damages  as  explained  in  other  portions  of  this  charge.*® 

§  1616.     Injuries  caused  by  catching  arm  in  door  jamb 

You  are  instructed  that  in  this  case  the  plaintiff  sues  the  de- 
fendant for  damages  for  an  injury  which  plaintiff  alleges  he  re- 
ceived on  or  about  the  day  of  ,  on  a  street  car  be- 
longing to  and  operated  by  the  defendant.     The  plaintiff  alleges 

8  7  International  &  G.  N.  R.  Co.  v.      ley  Ry.  Co.,  106  S.  W.  417,  48  Tex. 
Williams,  50  S.  W.  732,  20  Tex.  Civ.      Civ.  App.  35. 
App.  587.  89  Williams   v.    International  &   G. 

8  8  Walling  v.  Trinity  &  Brazos  Val-      N.  R.  Co.,  67  S.  W.  1085,  28  Tex.  Civ. 

App.  503. 
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that  on  account  of  the  crowded  condition  of  the  car  he  stood  on 
the  front  platform,  and  in  order  to  steady  himself  took  hold  of  the 

handle  on  the  left  door  of  the  car  as  same  was  going  from  ■ 

toward  ;    that  the  conductor  in  charge  of  the  said  car  took 

hold  of  the  handle  on  the  inside  of  said  door  and  in  opening  same 
pulled  the  door  back  before  the  plaintiff  could  remove  his  hand 
from  the  handle  on  the  outside,  and  the  plaintiff's  right  arm  was 
caught  between  the  handle  and  the  left  jamb  of  said  door  so  that 
he  could  not  disengage  his  hand  from  the  handle  or  his  elbow 
from  the  jamb,  and  although  the  plaintiff  called  to  the  conductor 
twice  to  stop,  that  he  was  breaking  the  plaintiff's  arm,  the  con- 
ductor still  pulled  on  said  handle,  attempting  to  open  the  door,, 
and  notwithstanding  the  conductor  plainly  and  distinctly  heard 
the  plaintiff  he  paid  no  attention  thereto,  but  in  a  violent  and  an- 
gry manner  the  conductor  placed  his  foot  against  the  right  side 
of  the  door  jamb  and  threw  his  whole  weight  and  strength  against 
the  said  door  and  violently  forced  the  said  door  open,  while  the 
plaintiff's  arm  and  hand  were  thus  fastened,  thereby  breaking  the 
wrist  of  the  plaint.ift''s  right  arm  to  such  an  extent  as  to  render  it 
absolutely  useless,  and  because  of  the  maiming  and  breaking  of 
said  wrist  the  bone  thereof  has  become  rotten  and  the  flesh  and 
skin  covering  the  bone  periodically  breaks  out  in  sores,  and  on 
several  occasions  pieces  of  bone  of  said  wrist  came  out  through 
said  sore;    that  plaintiff  has  been  unable  to  perform  any  kind  of 

work  since  the  said  day  of ;   that  prior  to  the  time 

of  sustaining  said  injury  the  plaintiff  was  a  strong,  vigorous,  and 
healthy  man,  a  machinist  and  boilermaker  by  trade,  and  earning 

and  capable  of  earning cents  per  hour,  or  $ per  day 

of  eight  hours,  but  since  said  injury  plaintiff  has  been  incapacitated 
from  performing  any  kind  of  labor;  that  said  injuries  were  caus- 
ed by  the  gross  and  criminal  negligence  of  the  said  conductor. 
Defendant  denies  each  and  every  allegation  contained  in  the  peti- 
tion.3« 

§  1617.     Leaving  trapdoor  in  vestibule  open 

In  this  connection  you  are  instructed  that  if  you  believe  from 
the  evidence  in  this  case  that  the  train  on  which  the  plaintiff  was- 
riding  was  a  vestibule  train,  and  that  the  trapdoor  in  the  floor  of 
the  vestibule  on  the  coach  in  which  plaintiff  was  riding  was  per- 
mitted to  be  open  while  the  train  was  in  motion  and  b$^  the  use 
of  the  utmost  diligence  the  defendant  could  have  had  such  trap- 
door closed,  and  that  said  plaintiff,  in  attempting  to  pass  from  one 
coach  to  another  on  said  train,  without  negligence  on  his  part,  fell 

80  Shawnee-Tecumseli  Traction  Co.  v.  Newcome,  158  P.  1193,  59  Okl.  271. 
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through  such  open  trapdoor,  and  thereby  sustained  the  injuries 
complained  of  in  his  petition,  and  that  the  open  trapdoor  was  the 
proximate  cause  of  said  injury,  then  a  prima  facie  case  has  been 
made  by  plaintiff  which  raises  a  presumption  of  negligence  on 
the  part  of  the  defendant  company,  which  the  defendant  has  the 
burden  of  overcoming  to  your  satisfaction.^^ 

§  1618.     Duty  to  avoid  exposing  passenger  to  injury  from  objects 

near  track 
Care  in  maintaining  road,  see  ante,  §  1468. 
§   1618(1).     Alabama 

The  court  charges  the  jury  that,  if  they  are  reasonably  satisfied 
from  all  the  evidence  in  the  case  that  the  accident  complained  of 
happened  by  an  iron  rake  or  some  other  instrument  or  hard  sub- 
stance so  negligently  carried  on  defendant's  train  that  it  came  in 
contact  with  the  mail  sack  hanging  on  the  crane  near  defendant's 
roadbed  and  dragged  the  same  off,  and  either  struck  or  caused 
the  mail  bag  to  strike  plaintiff  and  inflict  the  injuries  complained 
of,  then  the  jury  would  be  authorized  in  finding  that  the  defendant 
was  guilty  of  negligence. ^^ 

The  court  charges  the  jury  that  it  would  be  negligence  on  the 
part  of  the  defendant  to  so  negligently  carry  on  its  train  an  iron 
rake,  or  other  hard  substance,  as  that  it  would  come  in  contact  with 
the  mail  sack  hanging  on  the  crane  near  defendant's  roadbed,  and 
drag  the  said  mail  sack  off  of  said  crane,  and  be  dragged  from  said 
train  by  so  coming  in  contact  with  said  mail  sack,  and  thereby  ei- 
ther striking,  or  causing  said  mail  sack  to  strike,  plaintiff,  and  in- 
flict the  injuries  complained  of.^^ 

§   1618(2).    Illinois 

The  jury  are  instructed  that  unless  they  find  from  the  evidence 
that  the  company,  by  its  servants  in  charge  of  the  train,  while  there 
was  yet  time  to  stop  the  same  before  reaching  the  place  at  which 
the  accident  occurred,  had  notice  or  reason  to  suppose,  or  by 
the  exercise  of  the  highest  degree  of  care,  under  the  circumstances, 
in  running  its  said  train,  consistent  with  the  due  operation  of  its 
road,  would  have  known,  that  said  derrick  would  be  operated 
while  said  train  was  passing  it,  and  that  such  operation  would 
endanger  the  safety  of  the  passengers  in  said  train,  they  must  find 
the  said  railroad  company  not  guilty.^* 

9iCliicago,  R.   1.  &  P.   Ry.  Co.   v.  03  Louisville  &  N.   R.  Co.  v.  Glas- 

Dizney,  160  P.  880,  61  Okl.  176.  gow.  60  So.  103,  179  Ala.  251. 

32  Louisville  &  N.  R.  Co.   v.  Glas-  o+  Chicago  &  A.  R.  Co.  v.  Murphy, 

gow,  60  So.  103,  179  Ala.  251.  64  N.  E.   1011,   198  111.  462. 
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§    1618(3).     Missouri 

The  court  instructs  you  that  if  you  find  from  the  evidence  that 
the  plaintiff  was  a  passenger  on  a  car  which  was  being  operated 
by  the  defendant  at  the  time  and  place  referred  to  in  other  instruc- 
tions, then  it  was  the  duty  of  the  defendant  to  use  and  exercise  that 
high  degree  of  care,  caution,  and  foresight  for  the  safety  of  the 
plaintiff'  that  a  very  careful  and  prudent  person  would  use  and  exer- 
cise under  like  circumstances.  And  if  you  find  from  the  evidence 
that  at  said  time  and  place  there  was  a  post  or  pole  standing  at 
the  west  side  of  the  track  on  which  said  car  was  running,  and  that 
there  was  a  cross-beam  bolted  onto  said  pole  in  such  a  way  that 
the  east  end  of  the  same  extended  near  enough  to  said  track  to 
endanger  passengers  on  said  car,  and  nearer  to  said  track  than 
a  very  careful  and  pruflent  person  would  have  permitted  under  like 
circumstances,  and  that  defendant  knew  of  said  condition  of  said 
cross-beam,  or  by  the  exercise  of  said  high  degree  of  care  and  cau- 
tion might  have  known  the  same  in  time  to  have  changed  said  cross- 
beam, and  thereby  prevented  the  injury  to  plaintiff,  if  any,  then 
the  defendant  was  negligent  in  said  particular.  Or,  if  you  find  from 
the  evidence  that  at  said  time  and  place  the  window  of  said  car 
at  which  the  plaintiff  claims  to  have  been  standing  was  not  as  well 
guarded  or  protected  for  the  safety  of  passengers  as  a  very  care- 
ful and  prudent  person  would  have  guarded  or  protected  the  same 
under  like  circumstances,  and  that  defendant  knew  of  such  con- 
dition of  said  window,  or  by  the  exercise  of  said  degree  of  care 
and  caution  might  have  known  the  same  in  time  to  have  changed 
the  same,  and  thereby  prevented  the  injury  to  plaintiff,  if  any,  then 
the  defendant  was  negligent  in  said  particular.  Or  if  you  find 
from  the  evidence  that  at  said  time  and  place  the  east  rail  of  said 
track  was  higher  than  the  west  rail  thereof  and  that  said  inequality 
of  the  rails  caused  the  car  to  lean  or  pitch  over  toward  the  west 
as  it  was  passing  said  point,  and  thereby  endanger  passengers  on 
said  car,  and  that  such  inequality  was  greater  than  a  very  careful 
person  v^^'ould  have  permitted  under  like  circumstances,  and  that 
defendant  knew  of  said  condition,  or  could  have  known  the  same 
by  the  exercise  of  said  degree  of  care  in  time  to  have  repaired  said 
track  and  prevented  such  injuries  to  plaintiff',  if  any,  then  defend- 
ant was  negligent  in  said  particular."^ 

§  1619.     Duty  to  warn  passengers  concerning  possible  dangers 

The  court  instructs  the  jury  that  a  corporation  operating  a  line 
of  interurban  electric  railroad,  and  carrying  passengers  for  hire, 
extends  to  every  person  paying  the  stipulated  fare  an  invitation 

9  5  Gardner  t.  Metropolitan  St.  Ry.  Co.,  122  S.  W.  108S,  223  Mo.  389,  18 
Ann.  Cas.  1166. 
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to  go  upon  its  cars  and  be  carried,  and  such  company  undertakes 
that  its  track,  cars,  and  appurtenances  are  reasonably  safe  for  the 
purpose  of  carrying  passengers.  If  the  car  is  run  in  an  unusual 
manner,  or  cars  are  run  in  unusual  proximity  to  each  other,  and  a 
danger  arises  therefrom  which  does  not  ordinarily  exist,  it  is  the 
company's  duty  to  warn  passengers  of  such  danger,  in  case  time 
and  opportunity  exist  to  give  such  warning  before  an  injury  occurs. 
A  passenger  has  the  right  to  presume,  in  the  absence  of  knowl- 
edge or  warning  to  the  contrary,  that  all  necessary  precautions 
have  been  and  will  be  taken  for  his  safe  transportation.  If  a 
danger  arises  of  which  the  passengers  are  ignorant,  they  should 
be  notified,  so  they  may  take  steps  to  avoid  it,  in  case  time  and 
opportunity  exist  before  the  accident  occurs.** 

§  1620.     Duty  as  to  passengers  leaving  train  en  route  for  lunch 

or  other  business  purposes 
%  1620(1).     United  States 

The  jury  are  instructed  that,  when  the  company  undertook  to 
carry  him  on  this  freight  car  so  long  and  while  he  was  a  passen- 
ger, the  company  owed  to  him  the  highest  degree  of  care  for  his 
protection,  for  his  safety,  as  it  did  to  any  other  passenger;  pro- 
vided, of  course,  that  a  passenger  who  takes  or  undertakes  to 
ride  on  a  freight  car  understands  there  is  a  difference  between  that 
and  a  passenger  car,  that  it  is  managed  differently,  that  the  ap- 
pliances are  different,  that  its  conveniences  are  different;  and,  of 
course,  it  is  only  the  exercise  of  that  high  degree  of  care  that  is 
required,  such  as  it  might  practically  exercise  with  a  freight  train 
as  distinguished  from  a  passenger  train.  The  increased  danger  of 
riding  on  a  freight  train  as  compared  with  a  passenger  train  the 
passenger  undertook  himself,  and  the  company  was  required  to  ex- 
ercise care  of  the  highest  character  in  the  management  of  a  freight 
train,  but  not  of  the  same  degree  it  would  be  bound  to  do  in  a  pas- 
senger train.     Now,  when  they  reached ,  that  not  being  the 

plaintiff's  place  of  destination,  if  he  alighted  from  the  car  intending 
to  go  direct  to  the  depot  for  a  particular  business  purpose,  and  with 
the  intention  of  returning  when  that  purpose  was  accomplished,  he 
would,  while  going  to  and  from  the  depot,  exercising  the  proper  dil- 
igence due  from  a  passenger,  remain  a  passenger,  and  would  be  en- 
titled to  the  degree  of  care  belonging  to  a  passenger.  Now,  that 
rule  applies  until  he  had  time  to  get  off  the  car,  going  along  exer- 
cising reasonable  prudence  to  do  so,  attend  to  his  business  (if  he 
had  any),  and  return,  and  no  longer.    The  liability  of  the  company 

»6  Indiana  Union   Traction   Co.   v.   Maher,   95   N.   E.   1012,   176   Ind.    289, 
Ann.  Cas.  1914A,  994. 
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to  him  as  a  passenger  lasted  only  so  long  as  to  give  him  a  reason- 
able time  in  which  to  get  to  the  depot  and  return,  after  transacting 
his  business,  and  did  not  extend  to  him  after  the  lapse  of  that 
time.  After  that  they  owed  him  no  duty,  except  that  which  they 
owed  to  any  stranger — not  to  wantonjy  or  unnecessarily  injure  him. 
Now,  then,  coming  back  after  the  train  stopped :  If  they  stopped 
that  train  at  the  place  where  it  was  usual  for  passengers  to  get 
out  and  alight  from  a  train  whose  point  of  destination  was  there,, 
where  it  was  usual  for  passengers  to  get  out  and  go  to  the  depot 

on  proper  business,  and  this  man  got  out  and  went  along 

on  his  business,  as  an  ordinarily  prudent  man  would  do,  and  was 
on  his  way  to  the  depot,  the  company  owed  him  that  degree  of 
care  that  it  owes  to  its  passengers  not  to  hurt  him,  and  so  oper- 
ate its  trains  as  that  during  the  time  necessary  for  him  to  get 
out  and  back,  that  they  would  not  strike  him  on  his  way,  provid- 
ed he  was  moving  along  the  usual  way  of  going  to  the  depot ;  and 
if  the  company  failed  to  exercise  that  degree  of  care,  and  he  was 
struck  and  injured,  it  would  be  liable  for  the  accident.  Now,  on 
the  contrary,  if,  after  they  had  got  in  the  yard,  he  got  out  of  the 
train,  without  having  any  business  that  required  him  to  go  to 
the  depot,  that  not  being  his  point  of  destination,  or  without  hav- 
ing any  particular  business  to  go  to  the  depot,  and  instead  of 
going  by  the  direct  and  usual  route  and  within  a  reasonable  time, 
such  as  any  other  man  (a  prudent  man)  would  have  required  to  gO' 
to  the  depot ;  and  if,  instead  of  that,  he  out  of  mere  curiosity,  got 
out  to  look  through  the  yard  and  talk  with  the  employes  in  the 
yard, — if  he  stopped  in  the  yard,  and  began  to  talk  and  loiter  about 
the  yards  there  in  conversation,  or  if  he  began  to  look  at  the  over- 
head wires,  as  one  of  the  witnesses  indicates  probably  he  did  (at 
least,  there  is  a  little  proof  that  tends  to  show  that), — why,  then,. 
in  each  of  these  contingencies,  he  would  cease  to  be  a  passenger, 
but  would  be  there  on  the  switch  yard  at  his  peril ;  and  the  only 
duty  the  defendant  company  would  owe  to  him  in  such  a  situation 
as  that  would  be  the  duty  not  to  wantonly  or  unnecessarily  injure 
him,  and  they  would  owe  him  no  greater  duty  than  they  would 
owe  to  a  stranger  in  the  yard  without  any  business.®''' 

§   1620(2).     Texas 

You  are  instructed  that,  if  you  believe  and  find  from  the  evi^ 

dence  that  while  the  plaintiff  was  a  passenger  from  ,   to- 

,  said  train  stopped  at station,  on  its  line  of  road,  and 

that  the  plaintiff  alighted  from  said  train  to  procure  a  lunch  at  said^ 

0T  Alabama   G.   S.  Ry.  Co.  v.   Coggins    (C.  C.  A.  Tenn.)   88  F.  455,  32  O, 
C.  A.  1. 
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Station,  and  that  it  was  usual  and  customary  for  such  trains  to 
allow  passengers  to  get  lunch  at  said  station,  and  if  you  further 
believe  from  the  evidence  that  while  plaintiff  was  eating  his  lunch 
the  signal  was  given  for  passengers  to  board  the  said  train,  and 
thereafter  a  reasonably  sufficient  time  was  not  given  by  the  op- 
eratives of  said  train  to  enable  plaintiff  to  get  on  before  the  same 
was  put  in  motion,  and  that  by  reason  thereof  plaintiff  was  thrown 
down  and  injured  as  alleged  in  his  petition,  or  in  either  of  the 
ways  therein  alleged,  and  that  such  failure,  if  any,  to  give  such  time 
to  plaintiff  to  board  the  train,  was  negligence,  and  but  for  such 
negligence,  if  any,  plaintiif  would  not  have  been  injured,  or  if  you 
believe  and  find  from  the  evidence  that  after  said  train  was  put 
in  motion  the  plaintiff  attempted  to  board  the  same,  and  while  so 
doing  the  servants  and  employes  of  the  defendant  in  charge  of 
and  operating  said  train  caused  the  same  to  give  a  sudden  jerk, 
thereby  throwing  plaintiif  down  and  injuring  him  in  the  manner  or 
in  either  of  the  ways  alleged  in  his  petition,  and  that  the  causing 
of  said  train  to  give  such  sudden  jerk  was  negligence  and  that  but 
for  such  negligence,  if  any,  plaintiff  would  not  have  been  injured, 
then,  in  either  such  case,  if  you  so  find,  you  will  find  for  the  plain- 
tiif such  sum  as  will  actually  compensate  him  for  the  damage,  if 
any,  sustained  by  reason  of  such  injuries,  unless  you  find  for  the 
defendant  under  the   instruction   hereinafter   given  you.®* 

§  1621.     Duty  to  passenger  going  from  one  car  to  another  to  find 
a  seat 

The  jury  are  instructed  that  they  must  find  for  the  defendant 
unless  they  shall  believe  from  the  evidence  that  the  defendant  was 
guilty  of  negligence.  If  they  so  believe,  they  must  find  for  the 
plaintiif,  unless  they  further  believe  from  the  evidence  that  the 
plaintiif  was  guilty  of  contributory  negligence  on  his  part;  and, 
if  they  believe  from  the  evidence  that  the  plaintiff  was  guilty  of 
contributory  negligence,  they  must  find  for  the  defendant.  The 
jury  are  instructed  that  if  they  believe  from  the  evidence  that  the 
plaintiif,  after  getting  on  the  car  he  first  entered,  was  unable  to 
find  a  seat  therein,  by  reason  of  its  crowded  condition ;  that  he 
was  told  by  the  conductor  of  the  train  that  he  might  find  a  seat  in 
the  forward  car;  that  he  went  forward  after  receiving  such  sug- 
gestion, and  attempted  to  pass  from  that  car  to  the  next  one ;  that, 
when  he  got  out  on  the  platform,  he  did  not  remain  there,  but  at- 
tempted to  pass  into  the  next  car,  with  reasonable  promptness ; 
that,  while  so  passing,  he  exercised  reasonable  care  and  caution 
under  the  circumstances ;  that,  while  so  passing,  he  was  thrown 
from  the  car  by  reason  of  the  defendant's  train  being  run  over  the 

8  8  Texas  &  P.  Ry.  Co.  v.  Gray  (Tex.  Civ.  App.)  71  S.  W.  316. 
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switch  and  along  the  curve  mentioned  in  the  declaration  at  a  dan- 
gerous rate  of  speed — they  must  find  for  the  plaintiff.  The  burden 
of  proving  these  facts  is  upon  the  plaintiff.  But  if  the  jury  shall 
believe  that  he  did  not  receive  any  such  suggestion  from  the  con- 
ductor, or  that,  if  he  received  it,  in  passing  from  one  car  to  the 
other,  or  in  loitering  upon  the  platform,  or  in  the  selection  of  the 
time  when  he  undertook  to  so  cross  the  platform,  or  in  any  other 
particular,  he  did  not  exercise  such  care  and  caution  as  a  reasonably 
prudent  man,  under  all  the  circumstances,  should  have  exercised 
for  his  own  protection,  they  should  find  for  the  defendant.^® 

§  1622.     Duty  to  passenger  in  street  car  attempting  to  transfer  to 
another  car 

§   I622II).    Michigan 

Now,  as  to  the  duty  of  the  company  to  passengers  attempting  to 
board  the  car :  You  are  instructed  that  where  any  street  car  has 
stopped  at  a  street  crossing  to  allow  one  or  more  passengers  to 
alight,  in  a  populated  community,  it  is  the  duty  of  those  in  charge 
of  the  car  to  be  alert  to  ascertain  whether  there  are  also  intending 
passengers  attempting  to  board  the  same  car  or  cars.  If  a  car  has 
either  stopped  to  let  off  a  passenger  or  for  any  other  reason,  an  in- 
tending passenger  at  a  street  crossing  would  have  a  right  to  take 
advantage  of  that  fact  and  board  the  car.  In  exactly  the  same 
manner,  if  you  find  from  the  proofs  that  the  plaintiff  was  riding 
upon  the  front  steps  of  the  rear  trailer,  and  the  platform  and  steps 
were  crowded  with  passengers,  as  he  states,  then  he  would  have 
a  right  to  step  down  upon  the  ground  and  step  to  and  upon  the 
steps  of  the  platform  of  the  next  car  while  that  car  was  standing 
still  upon  the  track. ^ 

You  are  further  instructed  that  when  he  left  the  steps  of  the 
car,  if  he  did  so,  and  stepped  down  upon  the  ground  to  board  the 
next  car  while  it  was  standing  still  upon  the  track,  then  while  he 
was  upon  the  street  he  occupied  the  same  position  and  was  entitled 
to  the  same  degree  of  caution  on  the  part  of  the  employes  of  the 
company  as  any  other  person  who  might  have  been  attempting 
to  board  the  car  while  it  was  standing  still,  and  no  further  or  dif- 
ferent degree  of  care  was  due  to  him  than  to  any  other  passenger 
attempting  to  board  the  same  car  under  like  circumstances.  The 
reason  for  applying  this  rule  is  plain.  As  I  have  heretofore  said, 
it  is  plaintiff's  claim  that  he  was  upon  the  ground  in  a  safe  posi- 
tion just  before  he  attempted  to  get  on  the  car.  There  is  nothing 
to  show  that  he  was  not  able  to  step  up  from  the  street  upon  the 
step  and  platform  of  the  standing  car  as  any  older  person  in  the 

0  9  Chesapeake    &    O.    Rv.    Co.    v.  ^  Keeley  v.   Citv   Electric  Rv.  Co., 
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same  position.  There  is  no  proof  at  all  of  his  inability  to  do  this, 
and  you  have  no  right  to  assume  such  inability  on  his  part  to  do 
this.  Therefore  the  same  degree  of  care  and  watchfulness  for 
boarding  passengers  applies  in  this  case  as  it  applies  in  the  case  of 
all  passengers  under  like  circumstances.^ 

§   1622(2).     Missouri 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  on  the day  of ,  plaintiff  became  a  passen- 
ger on  one  of  defendant's  cars  east-bound  on  C.  avenue,  in  the  city 
of ;  that  she  paid  her  fare  and  asked  for  and  received  a  trans- 
fer slip  or  ticket  to  the line  of  said  defendant  company ;   that 

at  the  southwest  corner  of  C.  avenue  and  E.  street  she  left  the  east- 
bound  C.  avenue  car,  on  which  she  had  been  traveling,  for  the  pur- 
pose of  transferring  to  and  entering  one  of  defendant's cars, 

south-bound  on  E.  street,  in  order  to  continue  her  passage  to  her 
destination;    that  she  walked  across  to  the  customary  and  usual 

stopping   place    for   defendant's   cars    south-bound    on    E. 

street,  to  take  on  and  discharge  passengers  at  said  C.  avenue  and 

E.  street ;    that  when  she  reached  there  one  of  defendant's  

cars,  south-bound  on  E.  street,  had  been  brought  to  a  stop  at  the 
northwest  corner  of  E.  street  and  C.  avenue  by  defendant's  agents 
and  employes  in  charge  of  and  operating  said  car,  to  allow  passen- 
gers to  board  same ;  that  plaintifif  thereupon  and  without  delay 
proceeded  to  board  said  car;  that  while  plaintiff  was  upon  the 
lower  step  of  said  car,  and  while  she  was  in  the  act  of  stepping 
from  the  lower  step  onto  the  platform  of  said  car  for  the  purpose 
of  entering  said  car,  and  before  she  had  sufficient  and  reasonable 
time  to  step  from  the  lower  step  onto  the  platform  of  said  car  and 
to  secure  a  safe  and  firm  footing  on  said  car,  defendant's  agents 
and  employes,  in  charge  of  and  operating  said  car,  carelessly  and 
negligently  caused  said  car  to  move  forward  with  a  sudden  lurch 
or  jerk;  that  by  reason  thereof  plaintiff  was  thrown  with  great 
force  and  violence  to  the  street  below,  and  in  consequence  there- 
of sustained  injuries  to  her  person — then  your  verdict  should  be 
for  the  plaintiff,  provided  you  further  find  from  the  evidence  that 
plaintiff  was  then  and  there  in  the  exercise  of  ordinary  care  for 
her  own  safety.* 

§  1623.     Duty  to  passenger  who  has  taken  wrong  train  through 
fault  of  carrier 
The  court  instructs  the  jury  that  if  you  believe,  from  the  evi- 
dence, that  the  plaintiff  was  a  through  passenger  from  S.  to  N.,  in 

2  Keeley  v.   City   Electric   Ry.   Co.,  3  Lyncli  v.  United  Rys.  Co.  of  St. 

133  N.  W.  1085,  168  Mich.  79,  Louis,  193  S.  W.  890,  197  Mo.  App. 
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the  state  of  ,  by  way  of  ,  in  said  state  of  , 


and  that  on  ,  the  through  sleeping  car  from  S.  to  N.  on 

which    plaintiff    was    being    carried    as    such    passenger    reached 

the  station  at  ,  in  the  progress  of  said  journey  to 

the  city  of  N.,  and  that  said  station  was  then  managed  and 
controlled     by     defendant ;      and    if    you     further    believe     from 

the  evidence  that  said  car  arrived  at  said station  at  6:30  p. 

m.  of  said  day  on  track  No.  ,  and  was  to  leave  said  station 

on  the  way  to  N.  at  6:50  p.  m.  over  defendant's  main  line,  the 
Railroad,  and  that  plaintifif  during  said  interval  of  time  be- 
tween 6:30  and  6:50  p.  m.  visited  the  restaurant  in  said  station  to 
obtain  refreshments,  and  upon  his  return  to  the  train  shed  of  said 
station,  before  6:45  p.  m.  discovered  that  the  said  sleeping  car  on 
which  he  had  been  traveling  as  a  passenger  as  aforesaid  was  no 

longer  standing  upon  said  track  No. ,  on  which  plaintiff  had 

left  it,  and  that  plaintiff  did  not  know  where  said  sleeping  car  was, 
and  thereupon  endeavored  to  find  the  said  car,  and  in  so  doing  ob- 
served a  train  headed  towards  the  east  upon  track  No.  in 

said  station,  and  that  said  train  contained  several  sleeping  cars 
and  had  the  general  appearance  of  a  through  train,  and  that,  on 
asking  the  porter  on  one  of  said  sleeping  cars  of  said  train,  plain- 
tiff was  told  by  him  that  said  train  was  the  train  from  N.,  and  that 
plaintiff  thereupon  and  in  consequence  of  said  statement  of  the 
porter  got  on  said  train,  believing  it  to  be  the  train  of  which  said 
sleeping  car  on  which  he  rode  from  S.  was  a  part,  and  that  after- 
wards plaintiff  was  informed  by  said  porter  that  said  train  was  the 

train  and  that  he  then  was  directed  by  said  porter  to  jump 

off,  and  that  plaintiff  then  stepped  to  the  platform   adjacent  to 

track  No. of  said  station  from  the  step  of  said  sleeping  car 

of  said train  while  the  latter  was  in  motion,  and  in  so  doing 

plaintiff  slipped  upon  said  platform  and  fell  underneath  said  train 
and  was  run  over,  whereby  he  received  personal  injury  in  the  loss 
of  part  of  his  leg;  and  if  you  further  find  that  said  injury  was  so 
received  by  plaintiff  as  a  direct  consequence  of  negligence  on  the 
part  of  defendant  as  defined  in  other  instructions,  then  your  ver- 
dict should  be  for  the  plaintiff,  unless  you  should  further  find  from 
the  evidence  that  in  the  particulars  named  above  the  plaintiff  was 
also  guilty  of  negligence  which  contributed  to  his  injury.* 

You  are  instructed  that,  if  the  jury  should  find  that  when  the 
plaintiff  returned  to  the  train  shed  after  leaving  the  restaurant  he 
discovered  that  the  car  in  which  he  had  arrived  was  not  on  the  track 
where  he  left  it,  and  he  did  not  know  where  it  was,  and  defendant 

^Newcomb  v.  New  York  Cent.  &  H.  R.  R.  Co.,  81   S.  W.  1069,  1S2  Mo. 
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had  failed  to  make  reasonable  arrangements  for  directing  him  to 
his  car,  or  use  ordinary  care  to  do  so,  and  that  as  a  direct  result 
of  that  failure  the  plaintiff  got  on  the  wrong  train,  and  on  discov- 
ering that  fact  got  off  while  the  train  was  in  motion,  and  while  ex- 
ercising ordinary  care  on  his  part  slipped  in  doing  so  and  was  m- 
jured,  then  such  omission  or  failure  of  defendant  to  exercise  ordi- 
nary care  as  aforesaid  was  negligence  on  the  part  of  defendant.^ 

You  are  instructed  that  if,  after  the  plaintiff  discovered  that  he 
was  on  the  wrong  train,  the  porter  told  him  to  jump  off,  and  if  the 
train  was  going  at  such  a  rate  of  speed  that  it  was  dangerous  to  do 
so,  that  plaintiff  was  unaware  of  the  fact  and  under  the  circum- 
stances could  not  by  the  exercise  of  ordinary  care  have  discovered 
it,  but  that  the  porter  by  the  exercise  of  ordinary  care  would  have 
known  of  the  danger,  but  nevertheless  gave  the  plaintiff"  direction 
to  get  off,  and  the  porter's  direction  influenced  the  plaintiff's  action 
in  getting  off,  and  that  in  the  aforesaid  conduct  of  the  porter  he 
omitted  to  exercise  ordinary  care  for  the  plaintiff's  safety  in  the 
circumstances,  then  defendant  was  guilty  of  negligence.^ 

§  1624.     Duty  to  persons  accompanying  stock 
§   1624(1).    United  States 

The  jury  are  instructed  that  a  person  taking  a  cattle  train  is  en- 
titled to  demand  the  highest  possible  degree  of  care  and  diligence, 
regardless  of  the  kind  of  train  he  takes.' 

§   1624(2).     Missouri 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  is  the  mother  of  S.,  and  that  he  was  on  the 

day  of  ,  single  and  unmarried,  had  no  children,  and 

his  father  was  dead,  and  that  on  or  about  the day  of 


S.  was,  with  the  consent  of  defendant,  on  a  freight  train  of  defend- 
ant, acting  as  a  caretaker  of  live  stock  being  transported  on  said 
train,  and  while  the  caboose  was  attached  to  the  train  standing  in 

the  switchyards  of  defendant  in  ,  in  a  safe  place  and  on 

level  ground,  he  entered  the  caboose  and  remained  there  in  the  pres- 
ence of  the  agent  of  defendant  in  charge  of  the  operation  thereof, 
and  while  so  inside  the  caboose  it  and  a  portion  of  the  train  was 

switched  and  moved  in  the  railroad  yards  of  defendant  at  ^ 

by*  defendant  by  its  agents  and  servants,  and  was  by  them  left 
standing  on  a  high  and  unprotected  trestle  or  bridge,  with  no  light 
thereon,  and  while  it  was  dark  and  in  the  nighttime,  and  that  S. 
was  unaware  that  the  caboose  had  been  moved  and  left  standing 

5  Newcomb  v.  New  York  Cent.  &  H.  7  Indianapolis,  etc.,  R.  Co.  v.  Horst^ 
R.  R.  Co.,  81  S.  W.  1069,  182  Mo.  687.      93  U.  S.  291,  23  L.  Ed.  898. 

6  Newcomb  v.  New  York  Cent.  &  H. 
R.  R.  Co..  81  S.  W,  1069,  182  Mo.  687. 


1871  CARRIERS  §  1624(3; 

on  said  trestle  or  bridge  after  he  got  into  the  same,  and  that  de- 
fendant, its  agents  and  servants,  knew,  or  by  the  exercise  of  ordi- 
nary care  could  have  known,  that  S.  was  in  said  caboose  and  was 
in  charge  of  live  stock  on  said  train,  and  might  reasonably  leave 
the  caboose  to  attend  to  and  care  for  the  live  stock  at  any  time, 
and  that  S.  was  unfamiliar  and  unacquainted  with  the  surround- 
ing conditions  with  reference  to  the  location  of  said  caboose  on 
said  trestle,  and,  on  account  of  the  darkness,  did  not  discover  or 
ascertain  that  the  caboose  was  standing  on  said  trestle  or  bridge, 
or  that  it  was  dangerous  to  alight  therefrom,  and  that  the  agents 
and  servants  of  defendant  in  charge  of  said  caboose  and  train  were 
present  when  said  S.  attempted  to  leave  said  caboose,  and  did  not 
inform  him  that  the  caboose  was  standing  on  said  trestle  or  bridge, 
and  of  the  danger  in  attempting  to  alight  therefrom,  and  he  did 
not  receive  any  warning  or  notice,  and,  under  all  the  circumstanc- 
es, you  believe  they  were  neglig-ent  in  not  so  informing  him,  and 
that  the  said  S.,  while  attempting  to  leave  or  alight  from  the  ca- 
boose by  means  of  the  steps  made  at  the  rear  end  of  said  caboose 
for  the  purpose  of  ingress  and  egress,  to  attend  to  his  duties  as  a 
caretaker  of  said  stock,  stepped  from  the  steps  thereof,  and  that 
they  extended  over  the  ties  and  sides  of  said  trestle  or  bridge,  and 
that  by  reason  thereof  he  fell  a  distance  of  about feet,  strik- 
ing the  water,  ground,  and  rock  under  the  trestle  or  bridge,  from 
which  he  received  injuries  resulting  in  death  in  the  course  of  a 
few  hours,  then  you  may  find  for  the  plaintiff,  provided,  however, 
you  further  find  that  the  said  S.  at  the  time  herein  referred  to, 
while  leaving  the  caboose,  was  exercising  ordinary  care  under  all 
the  circumstances  for  his  own  safety.* 

§   1624(3).    Texas 

The  court  instructs  the  jury  that  if  you  believe,  from  the  evi- 
dence, that  through  the  knowledge  or  acquiescence  of  the  agents 
and  employes  of  the  defendant  in  charge  of  its  freight  and  cattle 
trains,  it  had  become  and  was,  at  the  time  plaintiff  was  injured,  the 
common  practice  and  custom  of  shippers  of  stock  and  men  in 
charge  of  such  shipments,  after  they  had  alighted  from  defend- 
ant's trains,  and  in  leaving  the  yards  of  defendant  at  the  place  in 
question,  to  cross  over  defendant's  train  between  the  cars  thereof, 
and  if  you  believe  that  such  practice  and  custom,  if  any  there  was, 
was  known  to  defendant's  employes  who  were,  at  the  time  in  ques- 
tion, operating  the  defendant's  train  in  question ;  or  if  you  believe 
that  such  practice  and  custom,  if  any,  was  of  such  character  and 
duration   that   said   employes,   as   persons   of   ordinary   prudence, 

8  Miller  v.  Southern  Pac.  Co.,  178  S.  W.  885,  266  Mo.  19. 
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ought  to  have  known  of  same ;  and  if  you  believe  that  such  prac- 
tice and  custom,  if  any,  was  such  as  to  require  said  employes,  in 
the  use  of  ordinary  prudence,  to  look  out  for  persons  crossing  its 
train ;  and  if  you  further  believe  from  the  evidence  that  the  plain- 
tiff, after  he  had  alighted  from  defendant's  train,  was  leaving  de- 
fendant's yards  in  the  usual  and  customary  way,  and  that,  in  the 
use  of  ordinary  care  and  in  pursuance  of  the  said  usual  custom  and 
practice,  if  there  was  such,  he  was  crossing  over  between  two  of 
plaintiff's  cars,  and  that  while  he  was  so  crossing,  the  said  train 
was  suddenly  and  without  warning  started  and  moved  backward, 
and  that  thereby  plaintiff's  foot  was  caught  between  said  cars,  and 
that  he  thereby  received  the  injuries  complained  of;  and  if  you 
believe  that  the  defendant's  employes  in  charge  of  said  train  knew 
of  the  presence  of  plaintiff  between  the  cars,  or  that  in  the  use  of 
ordinary  care  and  prudence  they  should  have  known  of  or  discov- 
ered plaintiff's  presence  between  said  cars ;  and  if  you  believe  that 
said  employes,  in  backing  or  moving  said  cars,  in  the  manner  in 
which  they  did  back  or  move  them,  and  under  the  circumstances, 
were  guilty  of  negligence,  and  that  such  negligence  was  the  proxi- 
mate cause  of  plaintiff's  injuries — you  will  find  for  the  plaintiff, 
unless  you  find  for  defendant  under  other  instructions.  In  this 
connection  you  are  instructed  that  plaintiff  cannot  recover  in  any 

event  under  paragraph  of  the  charge,  unless  you  believe 

from  the  preponderance  of  the  evidence  that  it  was  customary  for 
shippers  of  stock  to  cross  defendant's  train  at  the  place  and  under 
the  circumstances  of  this  case,  and  that  the  employes  of  the  de- 
fendant knew,  or  ought  to  have  known,  of  such  custom,  by  the 
exercise  of  ordinary  care,  and  unless  you  further  believe  that  said 
employes  of  defendant,  in  backing  or  moving  its  train  on  the  oc- 
casion in  question,  were  guilty  of  negligence  that  proximately 
caused  plaintiff's  injuries.® 

The  jury  are  instructed  that  if  you  believe,  from  the  evidence  in 
this  case,  that  at  the  time  alleged  by  the  plaintiff  he  was  in  the 

car  of  cattle  at to  care  for  his  stock,  and  that  the  train  was 

started  while  he  was  in  the  car,  without  notice  to  him,  before  he 
finished  getting  his  cattle  up,  and  that  he  continued  to  ride  in  said 

car  and  to  work  with  his  cattle  from to ;   and  if  you 

find  that  it  was  dangerous  to  attempt  to  get  out  of  same  while 
running,  and  that  a  person  in  the  use  of  ordinary  care,  under  the 
circumstances,  would  have  remained  in  said  car,  and  that  the  con- 
ductor in  charge  of  said  train  knew  that  plaintiff  went  into  and 
was  riding  in  said  car;    and  if  you  find  that  it  was  customary  for 

•     9  Weatlierford,  M.  W.  &  N.  W.  Ry.  Co.  v.  Thomas   (Civ.  App.)   175  S.  W. 
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persons  in  charge  of  stock  to  ride  in  the  car  with  them  while  mov- 
ing when  necessary,  to  get  up  and  take  care  of  the  cattle ;  and  if 
you  further  believe  from  the  evidence  that  plaintiff  was  acting 
with  ordinary  care  for  his  own  safety,  while  in  said  car,  and  that 
while  he  was  working  with  a  calf  in  said  car  the  agents  or  servants 
of  the  defendant  in  charge  of  said  train  suddenly  and  unexpected- 
ly to  plaintiff  checked  and  jerked  said  train  with  unusual  and  un- 
necessary violence,  and  that  by  said  check  or  jerk  of  the  train  (if 
there  was  such  check  or  jerk)  was  negligence,  and  such  negligence 
(if  any)  proximately  caused  plaintiff  to  be  thrown  down  and  back- 
ward against  the  end  of  the  car,  and  the  calf  he  was  handling  to 
be  thrown  against  his  abdomen,  and  he  was  thereby  injured  in  any 
of  the  respects  alleged  by  him — then  you  will  find  in  favor  of  the 
plaintiff,  unless  you  find  for  the  defendant  under  other  instructions 
herein  given  you.^® 

§  1625.     Collision  with  frightened  horse  attached  to  vehicle 

You  are  instructed  that  it  is  the  undisputed  evidence  in  this  case 
that  plaintiff  was  a  passenger  on  defendant's  car  at  the  time  and 
place  complained  of  by  plaintiff;  and  the  court  now  instructs  you 
that  it  was  the  duty  of  the  defendant's  motorman,  in  charge  of 
said  car  at  the  time  and  place  complained  of,  to  exercise  the  utmost 
care  which  ordinarily  careful  and  prudent  persons  are  accustomed 
to  use  or  exercise  in  their  own  affairs,  when  engaged  in  a  like  busi- 
ness and  under  like  or  similar  circumstances  of  this  case,  to  safely 
carry  her  to  her  place  of  destination ;  and  if  you  shall  believe  from 
the  evidence  in  this  case  that  defendant's  motorman  in  charge  of 
said  car  failed  to  use  such  care,  and  so  negligently  ran  and  man- 
aged said  car  that  same  was  brought  in  contact  and  collision  with 
a  frightened  horse  attached  to  a  vehicle,  and  by  reason  thereof, 
and  as  the  direct  and  proximate  cause  thereof,  plaintiff  was  caused 
to  receive  the  injuries  complained  of,  then  the  law  is  for  the  plain- 
tiff.ii 

You  are  instructed  that  if  you  shall  believe,  from  the  evidence 
in  this  case,  that  said  horse  became  frightened  at  defendant's 
street  car  while  the  same  was  being  operated  in  a  careful  and  pru- 
dent manner  by  the  motorman  in  charge  of  same,  and  that  said 
motorman  in  charge  of  said  car  could  not  by  the  exercise  of  the 
utmost  care  have  prevented  the  collision  and  injury  to  plaintiff,  if 
any,  then  the  law  in  this  case  is  for  the  defendant,  and  you  will 
so  find.^^ 

10  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  12  Wynn  v.  Padueah  City  Ry.  (Ky.) 
Stewart  (Civ.  App.)  164  S.  W.  1059.          102   S.  W.  824. 

11  Wynn  v.  Padueah  City  Ry.  (Ky.) 
102  S.  W.  824. 
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§  1626.  Duty  to  anticipate  unusual  occurrence — Acts  in  emer- 
gencies 

You  are  further  instructed  that  if  you  believe  from  the  evidence 
that  the  plaintiff's  intestate  was  injured  in  the  elevator,  and  that,  at 
the  time  of  the  accident  and  when  the  operator  was  called  upon  to 
act,  an  emergency  existed,  and  that  the  operator  could  have  used 
either  of  two  or  more  methods  of  stopping  the  elevator  after  the 
emergency  arose,  then  the  defendant  company  is  not  liable  for  the 
actions  of  the  operator  in  exercising  the  right  of  selection  between 
these  methods,  either  of  which  was  shown  to  be  reasonably  safe ; 
and  you  are  further  instructed  that  if  you  believe  from  the  evidence 
that  the  operator  of  the  elevator  was  called  on  by  an  emergency 
created  by  the  plaintiff's  intestate,  and  was  in  fact  attempting  to 
prevent  injury  to  the  plaintiff's  intestate,  then  you  are  instructed 
that  the  operator  is  not  held  to  the  same  degree  of  care  as  he  would 
have  been  under  ordinary  circumstances.-^^ 

You  are  further  instructed  that  it  is  not  negligence  to  fail  to  take 
precautionary  measures  to  prevent  an  injury  which  if  taken  would 
have  prevented  it,  when  the  injury  could  not  have  reasonably  been 
anticipated,  and  would  not  have  happened,  but  for  the  occurrence 
of  exceptional  circumstances.^* 

11.     Setting  Doivn  Passengers 
§  1627.     Degree  of  care  required  in  general 

§   1627(1).    Colorado 

The  court  instructs  the  jury  that  it  was  the  duty  of  defendant  to 
exercise  the  highest  degree  of  care,  skill,  and  vigilance,  reason- 
ably practicable  in  the  conduct  of  its  business,  to  avoid  injuring 
the  plaintiff,  and  to  afford  her  an  opportunity  to  safely  alight  from 
the  car  on  which  she  was  riding.^® 

§   1627(2).     Delaware 

You  are  instructed  that  a  street  railway  company,  in  letting  its 
passengers  on  and  off  its  cars,  is  bound  to  stop  its  cars,  and  wait 
a  reasonable  time  for  the  passengers  to  get  on  or  off'  at  its  usual 
stopping  places,  and  a  failure  to  do  so  would  be  negligence  on  its 
part.  It  is  also  its  duty  to  exercise  all  reasonable  care  to  secure 
the  safety  of  the  passengers.  What  would  be  such  reasonable  time 
and  care  would  depend,  of  course,  upon  the  conditions  and  circum- 
stances of  the  particular  case.  A  common  carrier,  such  as  a  rail- 
way company,  is  required  to  exercise  the  highest  degree  of  care 

13  Murphy's  Hotel,  Inc.,  v.  Cuddy's  is  Colorado  Springs  &  I.  Ry.  Co.  v. 
Adm'r,  97  S.  E.  794,  124  Va.  207.                 Marr,  141  P.  142,  26  Colo.  App.  48. 

14  Murphy's  Hotel,  Inc.,  v.  Cuddy's 
Adm'r,  97  S.  E.  794,  124  Va.  207. 
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and  diligence  that  is  reasonably  practicable  in  securing  the  safety 
of  its  passengers.  But,  while  the  common  carrier  is  held  to  strict 
care  and  prudence  in  the  safe  transportation  of  its  passengers,  yet 
it  must  be  borne  in  mind  that  it  is  by  no  means  an  insurer  of  their 
safety,  but  is  only  responsible  for  its  own  negligence  in  case  of 
injury.*^ 

§   1627(3).    Florida 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  the  viaduct  station,  where  the  train  of  the  defendant  is  alleged 
to  have  stopped  on  the  afternoon  of  the  alleged  injury  to  the  plain- 
tiff was  a  regular  station  of  the  defendant  for  the  taking  on  or  dis- 
charging of  passengers  by  some  of  its  trains,  or  on  certain  days, 
and  if  you  further  find  from  the  evidence  that  the  train  on  which 
the  plaintiff  was  then  a  passenger  actually  did  stop  at  the  said- 
station  long  enough  and  under  such  circumstances  as  to  lead  an 
ordinarily  prudent  person  to  believe  that  such  stop  was  for  the 
purpose  of  discharging  passengers,  then  it  became  the  duty  of  the 
defendant's  agents  and  employes  in  charge  of  such  train  to  use  care 
and  prudence  in  again  starting  the  train  to  see  that  passengers 
alighting  from  said  train  would  not  be  injured  by  such  starting. 
If,  under  such  circumstances,  they  failed  to  use  such  care  and  pru- 
dence, they  were  guilty  of  negligence,  and,  if  such  negligence  con- 
tributed to  the  injury  of  the  plaintiff,  if  you  find  that  she  was  in- 
jured as  alleged  in  the  declaration,  then  you  should  find  for  the 
plaintiff  and  assess  her  damages  according  to  the  rule  of  damages 
already  given  you  in  charge  by  the  court,  making  proper  reduction 
in  the  amount  on  account  of  any  contributory  negligence  on  the 
part  of  the  plaintiff,  if  you  find  she  was  guilty  of  such  contributory 
negligence.  But,  if  you.  find  from  the  evidence  that  the  plaintiff 
actually  knew  that  such  stop  was  not  made  for  the  purpose  of  per- 
mitting passengers  to  alight  from  said  train,  and  that,  notwith- 
standing such  knowledge  on  her  part,  she  nevertheless  attempted 
to  leave  the  train  at  that  point,  and  alighted  from  it  while  it  was 
in  motion,  and  that  she  was  injured  solely  as  a  result  of  so  alight- 
ing, then  you  will  find  the  defendant  not  guilty.-^' 

§  1627(4).    Indiana 

You  are  instructed  that  when  a  passenger  enters  the  car  of  the 
railroad  company  for  transportation  over  its  road,  he  or  she  places 
his  or  her  person  in  the  custody  of  the  railroad  company,  and  has 
the  right  to  rely  upon  the  railroad  company's  discharging  its  duty 
to  provide  for  his  or  her  safety.     This  duty  involves  the  providing 

16  Benson  v.  Wilmington  City  Ry.  it  Florida    East    Coast   Ry.    Co.    v. 

Co.,  75  A.  793,  1  Boyce,  202.  Carter,  65  So.  254,  67  Fla.  335,  Ann. 

Gas.  1916E,  1299. 
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by  the  company  of  such  suitable  and  proper  assistance  from  the 
trainmen  and  employes  as  may  be  necessary  to  enable  the  passen- 
ger to  alight  from  the  train,  and  the  stopping  of  trains  at  its  sta- 
tion in  a  proper  place,  and  for  a  sufficient  length  of  time  to  enable 
the  passengers  to  alight  from  the  train  in  safety ;  and  if  the  com- 
pany is  negligent  in  failing  to  discharge  all  or  any  of  the  foregoing 
duties,  and  the  passenger  is  injured  by  such  failure,  without  fault 
or  negligence  on  his  or  her  part,  the  company  is  liable  for  the  in- 
jury sustained.^* 

§   1627(5).     Kentucky 

The  jury  are  instructed  that,  when  plaintiflf  became  a  passenger 
on  the  defendant's  car,  it  did  not  insure  his  safety,  but  only  under- 
took to  observe  the  utmost  degree  of  care  and  skill  which  prudent 
persons  engaged  in  that  or  a  similar  business  usually  exercise  to 
carry  him  safely  to  his  destination,  and  provide  him  with  a  rea- 
sonably safe  means  of  alighting  from  the  car;  and,  unless  the  jury 
believe  from  the  evidence  that  the  defendant  failed  to  use  that  de- 
gree of  care  and  skill  in  providing  that  reasonably  safe  means  of 
alighting  from  the  car,  and  that  plaintiff  was  injured  by  reason  of 
such  failure,  then  the  law  is  for  the  defendant,  and  the  jury  should 
so  find.^® 

§1627(6).    Michigan 

You  are  instructed  that  negligence  is  the  basis  of  this  action. 
The  plaintiff  sues  this  company  because  she  claims  that  the  com- 
pany was  negligent  at  the  time  of  her  alighting  from  that  train 
and  by  reason  of  their  negligence  that  she  was  injured  and  not  be- 
cause of  any  negligence  on  her  own  part.  That  is  the  basis  of  her 
case.  If  she  fails  to  prove  that  she  hasn't  any  case,  or  if  she  should 
prove  that  the  company  was  negligent  and  fails  to  prove  that  she 
herself  was  in  the  exercise  of  due  care,  then  she  cannot  recover. 
So  that  it  is  necessary  for  you  to  pay  particular  attention  to  what 
negligence  is.  It  consists  in  the  want  of  that  reasonable  care  which 
would  be  exercised  by  a  person  of  ordinary  prudence  under  all  the 
existing  circumstances,  in  view  of  the  probable  danger  of  an  in- 
jury, and  also  of  a  failure  to  observe  that  degree  of  care  which  the 
law  requires  for  the  protection  of  interestS/likely  to  be  injuriously 
affected  by  the  want  of  it ;  a  failure  to  observe,  for  the  protection 
of  another's  interests,  such  care,  precaution,  and  vigilance  as  the 
circumstances  justly  demand  and  the  want  of  which  causes  injury. 
Now  that  negligence  is  what  is  charged  here  against  the  defend- 
ant.    The  plaintiff  not  only  charges  negligence  upon  the  part  of 

18  Lake  Erie  &  W.  R.  Co.  v.  Beals,  i9  South  Covington  &  C.  St.  Ry.  Co. 

9S  N.  E.  453,  50  lud.  App.  450.  v.  Markel,  182  S.  W.  850,  168  Ky.  625. 
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the  defendant,  but  afiirniatively  that  she  was  herself  in  the  exercise 
of  due  care.  That  is  to  say,  that  she  had  not  contributed  to  the  in- 
jury she  sustained  by  reason  of  her  own  want  of  care  or  her  own 
negligence,  and,  as  applied  to  her,  this  definition  means  that  it  was 
her  duty,  at  the  time  of  alighting,  to  use  such  due  care  on  the  oc- 
casion as  a  prudent  person  would  have  done  under  the  circum- 
stances. Now  the  burden  of  proof  is  upon  the  plaintiff  throughout 
this  case  upon  these  two  important  points;  in  fact,  upon  three 
points.  There  are  three  things  you  must  find  in  this  case  in  order 
that  the  plaintiff  recover:  First,  that  the  defendant  was  negligent 
in  the  manner  that  is  charged  as  negligence  in  the  plaintiff's  dec 
laration,  and  that,  by  reason  of  that  negligence,  she  was  injured; 
and  she  must  also  show  that  her  own  negligence  did  not  contrib- 
ute to  that  injury.  Then,  if  she  has  shown  these  two  things,  the 
burden  of  proof  being  upon  her  to  show  by  a  preponderance  of 
the  testimony  in  her  favor,  she  must  show  she  has  been  injured 
thereby  and  the  extent  of  the  injury.'" 

§   1627(7).     Missouri 

You  are  instructed  that  a  common  carrier  of  passengers  is 
charged  by  the  law  with  the  duty  of  using  the  utmost  care,  skill, 
and  vigilance  to  safely  transport  those  who  become  passengers  on 
its  cars,  and  the  relation  of  passenger  and  carrier  and  the  said  duty 
of  a  carrier  to  its  passenger  continues,  not  only  during  the  actual 
transportation  of  the  passenger,  but  while  such  passenger  is  alight- 
ing from  the  car ;  and  if  in  this  case  you  find  that  plaintiff  did  be- 
come a  passenger  on  one  of  defendant's  passenger  trains,  and  paid 
her  fare  as  such,  then  she  continued  to  be  such  passenger  and  en- 
titled to  said  degree  of  care  while  alighting  from  the  car  at  the 
point  of  her  destination,  and,  in  determining  the  question  of  wheth- 
er defendant's  servants  exercised  such  care,  you  may  take  into 
consideration  the  apparent  age  and  condition  of  plaintiff  at  the 
time,  as  you  may  find  from  the  evidence  same  appeared  to  defend- 
ant's said  servants,  and  the  distance  from  the  steps  of  the  car  to 
the  ground,  the  character  of  the  place  where  she  was  attempting  to 
alight,  as  well  as  all  other  facts  and  circumstances  shown  by  the 
evidence;  and  if  from  all  the  evidence  you  believe  and  find  that 
defendant's  said  servants  and  agents  were  careless  and  negligent  in 
assisting  plaintiff  to  alight,  if  you  find  from  the  evidence  they  did 
attempt  to  assist  her,  as  defined  in  other  instructions,  then  your 
verdict  should  be  for  the  plaintiff.  ^^ 

You  are  instructed  that  the  term  "utmost  care,  skill,  and  vigi- 

20Chisholm  v.  Ana  Ailx>r  R.  Co.,  21  Walker  v.  Quincy,  O.  &  K.  C.  R. 

153  N.  W.  818,  187  Mich.  211.  Co.,  178  S.  W.  108. 
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lance,"  as  used  in  these  instructions,  means  that  degree  of  care  and 
skill  that  very  cautious  men  in  the  same  vocation  would  use  under 
similar  circumstances.  ^^ 

§   1627(8).    Texas 

You  are  instructed  that  if  the  jury  find,  from  the  evidence,  that 
the  injuries  sustained  by  plaintiff's  wife  were  caused  by  the  failure 
of  the  conductor  to  use  such  care  in  starting  the  car  as  a  very  com- 
petent and  prudent  man  would  have  exercised  under  the  same  or 
similar  circumstances,  your  verdict  will  be  for  plaintiff.'^ 

You  are  instructed  that  if  the  jury  find,  from  the  evidence,  that 
the  conductor  used  such  care  in  starting  the  car  as  a  very  compe- 
tent and  prudent  man  would  have  exercised  under  the  same  or 
similar  circumstances,  or  if  the  jury  find  from  the  evidence  that 
the  woman  caused  or  contributed  to  causing  her  fall  by  failure  to 
use  the  care  that  a  woman  of  ordinary  prudence  would  have  used 
under  the  same  or  similar  circumstances,  then  your  verdict  will  be 
for  the  defendant.  ^* 

You  are  instructed  that  the  defendant  company  rested  under  the 
duty,  in  the  matter  of  handling  its  train  and  allowing  time  for 
passengers  to  alight  therefrom,  to  use  that  high  degree  of  care 
which  very  prudent,  cautious,  and  competent  persons  would  use 
under  the  same  or  similar  circumstances ;  and,  if  the  defendant 
used  that  degree  of  care,  it  was  not  guilty  of  negligence;  if  it  did 
not  use  that  degree  of  care,  it  was  guilty  of  negligence ;  and  if 
by  reason  of  and  as  a  direct  result  of  said  negligence  plaintiff's  wife 
was  injured,  without  contributory  negligence  on  her  part,  defend- 
ant is  liable  for  such  damages,  if  any,  as  may  have  been  occasioned 
by  said  injury.  ^^ 

The  jury  are  instructed  that  it  was  the  duty  of  the  railroad  com- 
pany to  use  that  high  degree  of  care  to  avoid  injury  to  the  plaintiff, 
when  she  was  about  to  alight  from  its  train  at on  the  occa- 
sion in  question,  which  very  prudent,  cautious,  and  competent  per- 
sons usually  exercise  under  the  same  or  similar  circumstances  as 
those  then  existing.  It  is  a  question  of  fact,  for  the  jury  to  deter- 
mine, whether  the  defendant's  employes  were  guilty  of  the  acts  of 
which  plaintiffs  complain,  and  whether  such  acts  show  that  said 
employes  failed  to  use  the  degree  of  care  above  defined  or  not.  ~® 

22  Walker  v.  Quincy,  O.  &  K.  C.  R.  25  Galveston,  H.  &  N.  Ry.  Co.  v. 
Co.,  178  S.  W.  108.                                         Morrison,  102  S.  W.  143,  46  Tex.  Civ. 

23  Galveston  Electric  Co.  v.  Hanson      App.  186. 

(Civ.  App.)  187  S.  W.  .53.3.  2c  Houston  &  T.  C.  R.  Co.  v.  Dot- 

24  Galveston  Electric  Co.  v.  Han-  son,  38  S.  W.  642,  15  Tex.  Civ.  App. 
son  (Civ.  App.)  187  S.  W.  533.  73. 
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§  1628.     Duty  to  set  down  safely  at  point  of  destination 

i;   1628(1).    Indiana 

The  jury  are  instructed  that  if  you  should  find  in  this  case,  by 
tlie  evidence,  that  the  plaintiff  was  a  passenger  on  one  of  defend- 
ant's cars  on  the  night  in  question,  returning  from  ,  bound 

for  her  home  in ,  and  in  giving  her  ticket  to  the  conductor, 

notified  him  that  she  wished  to  be  put  off  at  the  regular  stopping 
place  in  said  city,  known  as ,  it  was  the  duty  of  the  defend- 
ant, the  street  car  company,  to  carry  the  plaintiff  safely  to  said 
stopping  place,  and  its  duty  toward  the  plaintiff  as  a  carrier  of 
passengers  was  not  discharged  or  ended  until  they  had  conveyed 
her  to  the  point  designated,  and  set  her  down  as  safely  as  the 
means  of  conveyance  employed  and  the  circumstances  of  the  case 
would  permit,  she  exercising  at  the  time,  due  diligence  and  care, 
and  not  being  guilty  of  contributory  negligence.  ^' 

§    1628(2).    Oregon 

You  are  instructed  that,  when  a  person  purchases  a  ticket  of  a 
railroad  company,  and  enters  its  cars,  for  the  purpose  of  being 
conve3'ed  from  one  point  to  another,  the  law  raises  an  obligation  on 
the  part  of  the  railroad  company  to  carry  the  passenger  safely  to 
the  point  to  which  the  ticket  was  purchased,  and  to  stop  its  train 
at  the  point  to  which  the  ticket  was  purchased,  at  the  station  of  the 
company  or  usual  place  of  stoppage,  for  a  sufficient  length  of  time 
to  enable  the  passenger  to  safely  alight  from  the  train.  ~^ 

§  1629.     Duty  not  to  mislead  passenger  as  to  time  and  place  of 
getting  off 

§   1629(1).     Arkansas 

You  are  instructed  that  if  you  find  from  the  evidence,  that  the 

deceased  was  a  passenger  on  the  defendant's  road  from  to 

,  and  that  when  the  train  was  approaching  the  em- 
ploye announced  the  name  of  the  station  in  the  customary  manner, 
and  after  passing  the  city  limits  the  train  came  to  a  stop  before  it 
came  to  the  depot,  and  the  deceased  went  from  her  seat  to  the  plat- 
form and  steps  of  the  car  under  such  circumstances  as  would  lead 
a  reasonably  prudent  person  to  believe  that  the  train  had  stopped 
for  passengers  to ,  and  that  she  acted  as  a  reasonably  pru- 
dent person,  and  that  in  attempting  to  get  off,  the  train  moved  sud- 
denly forward  without  sufficient  time  for  her  to  alight,  and  that  by 
reason  thereof  she  was  thrown  from  the  steps  of  the  car,  then  you 
may  find  for  the  plaintiff.  ~^ 

-'T  Wabash   River   Traction    Co.    v.  29  st.  Louis,  I.  M.  &  S.  R.v.  Co.  v. 

Baker,  78  N,  E.  196,  167  Ind.  262.  Rusli,  123  S.  W.  804,  93  Ark.  631. 

2  8  Smltson  V.  Southern  Pac.  Co.,  60 
P.  907,  37  Or.   74. 


§    1629(1)  INSTRUCTIONS  TO  JURIES  1880 

The  court  instructs  the  jury  that  railway  carriers  of  passen- 
gers must  be  extremely  careful  not  to  mislead  their  passengers  into 
the  belief  that  the  halting  of  the  train  at  a  station  is  meant  as  an 
invitation  to  them  to  alight  when  it  is  not  so  intended;  and,  if  the 
conduct  of  the  servants  engaged  in  the  management  of  the  train 
is  such  as  may  reasonably  produce  that  impression,  and  the  pas- 
senger so  understands  it,  and  in  the  attempt  to  leave  the  coach  at 
a  place  where  no  facilities  are  provided  for  his  doing  so,  and  whilst 
in  the  exercise  of  due  care  and  diligence  in  doing  so,  he  is  injured, 
the  company  will  be  liable.  ^" 

§   1629(2).    Michigan 

You  are  instructed  that  railway  companies  are  not  insurers  of 
the  safety  of  their  passengers.  They  are  only  liable  when  there 
has  been  actual  negligence  of  themselves  or  their  servants.  The 
running  of  a  railway  train  beyond  the  usual  stopping  place  at  the 
station  before  coming  to  a  stand-still  is  not  of  itself  negligence,  or 
not  negligence  as  a  matter  of  law ;  nor  is  the  pause  after  it  is 
brought  to  a  stop,  for  a  period  necessary  to  reverse  the  motion  so 
as  to  back  it  to  the  usual  stopping  place,  negligence,  unless  the 
stop  is  so  made  and  for  such  a  length  of  time  as  to  indicate  that 
it  is  an  invitation  to  passengers  to  alight,  and  the  movement  back- 
ward is  made  without  warning  while  they  are  alighting  in  response 
to  such  invitation.  ^^ 

§   1629(3).    Oregon 

You  are  instructed  that  if  you  should  find,  from  the  evidence  in- 
troduced in  this  case,  that  the  plaintifif  left  the  car  in  which  she  was 
riding  under  the  belief  that  the  train  had  stopped,  and  went  upon 
the  platform  "of  the  car  with  her  hand  baggage,  and  attempted  to 
alight,  under  the  belief  that  she  had  reached  the  station,  and  at  that 
time  the  train  had  stopped,  or  was  moving  so  slowly  as  to  lead  the 
plaintiff,  as  a  reasonably  prudent  person,  to  believe  it  was  station- 
ary, and  was  at  the  station  of  the  defendant  at  ,  and  you 

also  find  that  the  brakeman,  the  employe  of  the  defendant,  saw  the 
plaintiff  leave  the  car,  and  descend  the  steps  of  the  platform,  and 
he  did  not  warn  or  inform  her  that  the  train  had  not  yet  reached 
the  station,  or  that  it  was  dangerous  to  alight  at  the  point  at  which 
she  was  attempting  to  alight,  then  the  defendant  was  guilty  of 
negligence,  and  the  plaintiff  is  entitled  to  a  verdict  at  your  hands.  ^^ 

3  0  Kansas  City  Southern  Ry.  Co.  v.  S2  Smitson  v.  Southern  Pac.  Co.,  60 

Davis,  103  S.  W.  603,  83  Ark.  217.  P.  907,  37  Or.  74. 

31  Sherwood   v.    Chicago   &   W.    M. 
Ey.  Co.,  46  N.  W.  773,  82  Mich.  374. 
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§  1630.     Inducing  or  misleading  passenger  to  alight  while  car  in 

motion 
§   1630(1).    Delaware 

You  are  instructed  that  this  is  an  action  brought  to  recover  dam- 
ages for  personal  injuries  which  the  plaintiff  alleges  she  sustained 
on  account  of  the  negligence  of  the  defendant  company.  It  is  ad- 
mitted that  tlie  defendant  company  was  operating  the  train  of  cars 
at  the  time  of  the  accident.  The  plaintiff  avers  that,  being  a  pas- 
senger on  a  train  of  the  defendant  on  — ,  traveling  from 

to ,  when  the  train  had  reached  the  northern  part  of  the  lat- 
ter town,  and  a  point  at  or  near  where  street  intersects 

the  railroad  tracks,  the  conductor  said,  "All  out  for  ,"  and 

that  she  got  up  and  followed  him  and  he  said,  "Get  off."    The  con- 
ductor denies  that  he  told  the  plaintiff  to  get  off  or  announced,  "All 

out  for  ."     He  insists  that  he  has  no  recollection  that  the 

plaintiff'  was  on  the  train  on  the  night  in  question.  ^^ 

You  are  instructed  that  whether  the  car  on  the  morning  of  the 

accident  did  or  did  not  stop  at  the  usual  stopping  place  at 

and streets,  or  whether  the  car  so  slowed  up  on  the  curve  in 

going  into  street  as  to  invite  the  plaintiff  to  alight  is  pe- 
culiarly for  your  determination  under  the  evidence  in  this  case.  ^* 

§   1630(2).     Kentucky 

You  are  instructed  that,  if  you  shall  believe  from  the  evidence 
in  this  case  that  on  the  occasion  complained  of  by  the  plaintiff, 
and  when  she  undertook  to  get  off  the  defendant's  street  car  on 
said  occasion,  and  before  same  had  been  stopped,  the  conductor 
in  charge  of  said  street  car  knew  that  said  car  was  still  in  motion. 
or  by  the  exercise  of  ordinary  care  could  have  known  it,  and  that 
plaintiff  did  not  know  that  said  car  was  in  motion,  but  believed 
same  had  been  stopped,  and  that  said  conductor  saw  plaintiff  when 
she  was  making  an  effort  to  get  off  of  said  car  in  time  to  have 
warned  her  that  said  car  had  not  stopped,  or  was  still  in  motion, 
and  thereby  prevent  her  from  stepping  from  said  movins;  car,  and 
failed  to  do  so,  then  the  defendant  is  chargeable  with  negligence,  in 
this  case,  and  the  law  is  for  the  plaintiff',  and  you  will  so  find.  ^^ 

The  court  instructs  the  jury  that  it  was  the  duty  of  defendant's 
servants  in  charge  of  the  train  upon  which  plaintiff  was  a  passen- 
ger to  exercise  the  highest  degree  of  care,  which  prudent  persons 
engaged  in  a  like  business  usually  exercise,  to  carry  him  safely  as 
a  passenger  to  ,  his  destination,  and  to  there  allow  him  to 

33  Clayton  v.  Philadelphia,  B.  &  W.  delphia   Traction   Co.,   90   A.   476,   5 

R.  Co.  (Super.)  106  A.  577,  7  Boyce,  Bcyte,  :;*:>. 

343.  ai^  i'adiicnh   Traction  Co.   v.  Tolar, 

34Girardo  v.  Wilmington  &  Phila-  171  «.  W.  lOOU,  J62  Ky.  50. 
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alight  from  the  train  in  safety ;  and  the  duty  of  plaintiff  while 
upon  the  train  and  in  leaving  it  to  exercise  ordinary  care  for  his 
own  safety.  If  you  believe  from  the  evidence  that  the  train  arrived 
at  in  the  darkness  of  the  night,  that  its  arrival  was  an- 
nounced in  the  hearing  of  plaintiff  by  one  of  the  train  employes, 
and  its  speed  lessened  in  approaching  the  station,  and  shall  further 
believe  from  the  evidence  that  the  train  porter,  while  it  was  still  in 
motion,  requested  the  plaintiff  to  get  off  and  immediately  stepped 
from  the  train  himself,  unprovided  with  a  lantern,  and  that  plain- 
tiff was  induced  by  such  request  and  the  act  of  the  porter  in  step- 
ping from  the  train,  if  either,  to  step  from  it  himself,  in  the  belief 
that  it  had  stopped,  and  by  reason  thereof  fell  and  was  injured, 
you  should  find  for  the  plaintiff,  imless  you  believe  from  the  evi- 
dence he  knew,  or  by  the  exercise  of  ordinary  care  might  have  dis- 
covered, that  the  train  was  still  in  motion,  and  that  it  was  not 
under  the"  circumstances  reasonably  safe  for  him  to  attempt  to 
alight  from  it,  in  which  event  you  should  find  for  the  defendant.  ^® 

§    1630(3).     Missouri 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 
on  the day  of ,  the  defendant  was  a  carrier  of  passen- 
gers for  hire  by  street  railroad,  and  used  the  railway  and  cars  men- 
tioned in  the  evidence  for  said  purpose;  and  if  you  further  find 
from  the  evidence  that  on  said  day  the  defendant's  employes  in 
charge  of  its  cars  received  the  plaintiff  as  a  passenger  upon  its 
cars;  and  if  you  find  from  the  evidence  that  the  plaintiff'  paid  her 
fare  as  such  passenger  to  defendant's  employe  authorized  to  re- 
ceive same  for  the  defendant ;  and  if  you  further  find  from  the  evi- 
dence that  the  plaintiff  requested  defendant's  conductor  in  charge 
of  the  car  on  which  she  was  such  passenger  to  allow  her  to  leave 

said  car  at  avenue  crossing;    and  if  you  believe  from  the 

evidence  that  upon  said  car  approaching  said  crossing  it  did  not 
stop  or  slacken  up,  and  that  thereupon  the  plaintiff  gave  a  signal 
to  said  conductor  to  stop  said  car,  to  enable  her  to  alight  there- 
from ;  and  if  you  further  find  from  the  evidence  that  said  conductor 
did,  in  obedience  to  such  signal,  cause  said  car  to  slacken  up  be- 
tween    avenue  and  street  to  enable  the  plaintiff  to 

alight  from  said  car  as'  such  passenger;  and  if  you  further  find 
from  the  evidence  that  whilst  said  car  was  so  slackened  up,  and 
whilst  said  car  was  moving  slowly,  the  plaintiff  was  in  the  act  of 
stepping  from  said  car,  and  whilst  doing  so  defendant's  employes 
in  charge  of  said  cars  either  caused  or  suffered  said  cars  to  be  start- 
ed forward  with  increased  speed.,  or  with  a  jerk,  and  that  thereby 

3c  Louisville  &  N.  R.  Co.  v.  Moore,    l.oO  S.  W.  849,  L50  Ky.  092. 


1S83  CARRIERS  §    1631 

the  plaintiff  was  thrown  upon  the  street,  and  injured;  and  if  the 
jury  further  find  from  the  evidence  that  defendant's  servants  in 
charge  of  its  car  could,  by  the  exercise  of  a  very  high  degree  of 
care,  such  as  would  have  been  used  by  careful  and  skillful  men 
under  like  circumstances,  have  prevented  such  movement  of  said 
car  at  such  time,  and  failed  to  do  so;  and  if  the  jury  further  find 
from  the  evidence  that  the  plaintiff,  at  the  time  she  attempted  to 
alight  from  the  car,  was  exercising  ordinary  care  for  her  own  safety 
in  doing  so,  under  the  circumstances  shown  in  evidence — then 
plaintiff  is  entitled  to  recover.  ^'^ 

§    1630(4).     Oklahoma 

You  are  instructed  that,  if  you  believe  from  the  evidence  in  this 
case,  by  a  preponderance  thereof,  that  the  plaintiff,  while  such  pas- 
senger upon  defendant's  street  car,  gave  notice  of  her  intention 
and  desire  to  alight  from  said  car  and  walked  to  the  rear  platform 
of  said  car  for  that  purpose,  and  after  she  reached  the  said  rear 
platform,  and  while  the  car  was  in  motion,  the  servant  and  employe 
of  said  defendant,  to  wit,  the  conductor  of  the  said  car,  took  hold 
of  her  arm  and  by  force  and  pressure  impelled  her  to  step  from  said 
car,  the  said  car  having  gone  beyond  the  regular  stopping  place, 
and  not  having  stopped  and  given  plaintiff  an  opportunity  to  alight 
at  said  regular  stopping  place,  then  the  defendant,  under  that  state 
of  facts,  would  have  failed  to  perform  its  duty  toward  plaintiff ; 
and  if  you  further  believe,  by  reason  of  such  negligence  on  the 
part  of  the  defendant,  the  plaintiff  stepped  off  said  car  and  was  in- 
jured, and  that  plaintiff  was  exercising,  at  the  time,  due  care  for 
her  own  safety,  then  and  in  that  event  your  verdict  should  be  for 
the  plaintiff.  ^* 

§  1631.     Stopping  car  as  an  invitation  to  alight 

You  are  instructed  that  the  stopping  of  a  street  car  at  or  near  a 
regular  stopping  place,  operated  by  a  carrier  of  passengers  for  hire, 
after  a  signal  provided  by  such  carrier  to  notify  the  agents  in  charge 
of  such  car  that  a  passenger  desires  to  alight  at  the  next  stop  has 
been  given  or  caused  to  be  given  by  a  passenger  on  such  car,  is  an 
invitation  to  such  passenger  to  alight,  and  such  passenger  has  a 
right  to  alight  the  instant  such  car  stops,  and  to  rely  on  such  car 
not  being  started  until  a  reasonable  time  for  such  passenger  to 
alight  has  been  given.  ^^ 

The  jury  are  instructed  that  bringing  the  car  to  a  full  stop  near 
the  regular  stopping  place  after  having  given  the  usual  signal  in- 

37  Cobb  V.  Linden  Rv.  Co.,  50  S.  W.  so  Terre  Hante.  I.  &  E.  Traction  Co. 

310.  140  Mo.  135.  V.   York,  110  N.  E.  999,  60  lud.  App. 

3s  Oldahoma  Ry.  Co.  v.  Christeusou,  399. 
14S  P.  94,  47  Olil.  132. 
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dicating  the  arrival  at  the  stopping  place  is  an  implied  invitation 
to  the  passenger  to  alight.  ^® 

§  1632.     Duty  to  give  reasonable  opportunity  to  get  off 
g   1632(1).     Arkansas 

The  court  charges  the  jury  that  the  law  does  not  require  a  rail- 
road conductor,  before  starting  his  .train,  to  find  out  that  all  pas- 
sengers desirous  of  getting  off  have  gotten  off,  but  he  is  only  re- 
quired to  stop  his  train  a  reasonable  length  of  time  to  allow  pas- 
sengers to  get  off,  and  when  that  time  has  elapsed  he  has  a  perfect 
right  to  set  his  train  again  in  motion.  ^^ 

The  court  instructs  the  jury  that  a  "reasonable  time  to  alight," 
as  used  in  the  instructions,  is  such  time  as  is  usually  required  for 
passengers  to  get  on  and  off  trains  at  that  station  in  safety.  *~ 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  in 
this  cause  that  the  defendant's  train  did  not  stop  long  enough  at 
the  platform  to  allow  the  plaintiff  to  leave  the  train  while  stand- 
ing, and  that  she  stepped  therefrom  while  it  was  in  such  slow  mo- 
tion as  not  to  indicate  recklessness,  imprudence,  or  negligence  as 
hereinbefore  defined,  and  that  she  received  injuries  by  a  fall  from 
the  motion  of  the  train,  she  is  entitled  to  recover.  ^^ 

The  jury  are  instructed  that  a  reasonable  time  to  get  off,  as 
mentioned  in  these  instructions,  is  such  time  as  it  usually  requires 
for  passengers  to  get  off  and  on  the  train  at  that  station  in  safety.  ** 

§   1632(2).     Delaware 

You  are  instructed  that  a  street  railway  company,  in  letting  its 
passengers  on  and  off  its  cars  is  bound  to  stop  its  cars  and  wait 
a  reasonable  time  for  the  passengers  to  get  on  or  off  at  its  usual 
stopping  places  and  a  failure  to  do  so  would  be  negligence  on  its 
part.  It  is  also  the  duty  of  the  company  to  exercise  all  reasonable 
care  to  secure  the  safety  of  the  passengers.*^ 

You  are  instructed  that  a  street  railway  company,  in  letting  its 
passengers  on  and  off  its  cars,  is  bound  to  stop  its  cars,  and  wait 
a  reasonable  time  for  the  passengers  to  get  on  and  off,  and  also  to 

4  0  Terre   Haute  Traction   &   Light  4  2  Barringer  v.   St.  Louis,  I.  M.  & 

Co.  V.  Payne,  89  N.  E.  413,  45  Ind.  S.  Ry.  Ck).,  85  S.  W.  94,  73  Ark.  548. 

App.  132.  43  Little  Rock,  etc.,  R.  Co.  v.  Atkins, 

41  Barringer  v.   St.  Louis,  I.  M.  &  46  Ark.  423. 

S.  Ry.  Co.,  85  S.  W.  94,  73  Ark.  548.  44  Little  Rock,  etc..  R.  Co.  v.  Atkins, 

This    is    proper,    in    connection    with  46  Ark.  423. 

other  instructions  as  to  the  duty  of  45  Girardo  v.  Wilmington  &  Phila- 

the  carrier  in  case  the  conductor  knew  delphia    Traction   Co.,   90   A.   476,   5 

that  plaintiff  was  in  the  act  of  alight-  Boyce,  25. 
ing,  or  knew  that  by  reason  of  some 
condition  he  needed  assistance. 
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use  and  exercise  all  reasonable  care  to  secure  the  safety  of  the 
passengers.  What  would  be,  in  any  particular  case,  a  reasonable 
time,  depends  of  course  upon  the  conditions  existing  at  the  time. 
While,  therefore,  the  common  carrier  is  held  to  strict  care  in  the 
safe  transportation  of  its  passengers,  yet  it  must  be  borne  in  mind 
that  it  is  by  no  means  an  insurer  of  their  safety,  but  is  only  re- 
sponsible for  its  own  negligence  in  case  of  injury.  ** 

§   1632(3).    Florida 

On  the  question  of  the  length  of  time  I  charge  you  that  if  you 
believe  from  the  evidence  that  the  employes  of  the  railroad  com- 
pany, the  defendant  in  this  case,  did  not  stop  the  train  for  a  rea- 
sonable length  of  time  for  the  plaintiff  to  leave  the  train,  and  that 
he  was  a  passenger  on  that  train,  and  that  by  reason  of  the  negli- 
gence on  the  part  of  the  defendant  company  in  not  giving  him  a 
reasonable  time  to  leave  the  train  he  was  injured  in  attempting  to 
leave  it,  and  such  negligence  on  the  part  of  the  defendant  com- 
pany and  its  employes  was  the  proximate  cause  of  the  injury  al- 
leged in  the  declaration  which  was  sustained  by  him,  if  you  be- 
lieve he  was  injured,  then  he  would  be  entitled  to  recover.  ■*' 

The  jury  are  instructed  that  it  is  the  duty  of  a  railroad  company 
to  give  a  reasonably  sufhcient  time  at  its  stopping  places  for  its 
passengers  to  safely  alight  from  their  trains.  ** 

The  jury  are  instructed  that  the  time  required  for  a  passenger 
to  leave  a  train  depends  upon  the  circumstances  of  each  particular 
case.  Whether  the  stop  on  the  day  of  this  accident  was  reasonably 
sufficient  under  the  circumstances  in  evidence  is  a  question  for 
you  to  determine.  *® 

§  1632(4).    Indiana 

You  are  instructed  that  it  is  the  duty  of  the  railroad  to  stop  its 
trains  for  a  reasonable  time  at  way  stations,  in  order  that  passen- 
gers may  get  on  or  off  the  cars  with  safety ;  and  the  railroad  com- 
pany is  liable  when  its  conductor,  or  other  servant,  gives  a  starting 
signal  while  a  passenger  is  obviously  in  the  act  of  getting  on  or  off 
its  said  train ;  but  if  the  train  has  stopped  a  reasonable  time,  and 
the  passenger  has  given  no  notice  of  an  intention  to  alight,  and  the 
conductor  does  not  see  him  in  the  act  of  alighting,  the  railroad  com- 
pany is  not  liable  for  the  act  of  the  conductor  in  starting  the  train.  ^ 

You  are  instructed  that,  if  you  find  that  the  plaintiff  was  in  good 
health  and  not  suffering  from  any  physical  infirmities,  and  was  able 
to  walk  and  go  about  without  assistance  and  as  an  ordinary  person, 

4  6  File  V.  Wilmington  City  Ry.  Co.,  4o  Florida  Ry.  Co.  v.  Dorsey,  52  So. 

80  A.  623.  7  Pennewill,  463.  963,  59  Fla.  260. 

47  Atlanta  &  St.  A.  B.  Ry.  Co.  v.  so  Lake  Erie  &  W.  R.  Co.  v.  Reals, 

Kelly.  82  So.  57,  77  Fla.  479.  98  N.  E.  453,  50  lud.  App.  450. 

4  8  Florida  Ry.  Co.  v.  Dorsey,  52  So. 
963,  59  Fla.  260. 
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and  if,  by  the  exercise  of  reasonable  diligence  and  expedition,  the 
plaintiff  could  have  left  her  seat  in  said  car  and  proceeded  to  the 
steps  of  said  car  and  alighted  therefrom  in  safety  before  said  train 
started  to  leave  the  station,  and  if  none  of  the  defendant's  servants 
had  any  knowledge  that  plaintiff  intended  to  alight,  then  you 
should  find  for  the  defendant.  ^^ 

§   1632(5).     Mississippi 

The  court  instructs  the  jury  for  the  plaintiff  if  they  believe  from 

the  evidence  that  the  plaintiff",  at  ,  on  the  evening  of  the 

injury,  purchased  a  ticket  for ,  and  boarded  the  railroad  com- 
pany's passenger  train  to  go  to  ;  that  she  chose  and  occu- 
pied the  seat  near  the  front  end  of  the  ladies'  coach  for  the  pur- 
pose of  speedily  alighting  from  the  train  when  the  same  should 

reach  ;    that  the  conductor  of  the  train  took  up  plaintiff's 

ticket  before  reaching ;   that  plaintiff  was  or 

years  of  age,  and  appeared  to  be  about  that  age,  and  was  seen  by 
the  conductor  at  the  time  he  took  up  her  ticket;    that  just  before 

reaching  and  at  the  usual  distance  from •  the  flagman,  whose 

duty  it  was  to  do  so,  came  to  the  ladies'  coach  where  plaintiff  was, 

and  announced  the  station,  " ,";    that  she  waited  in  her  seat 

until  the  train  stopped  at  in  the  usual  place  where  pas- 
sengers ordinarily  alight,  and  immediately  after  the  train  stopped 
she  got  up  and  started  for  the  front  steps  of  the  said  coach  for  the 
purpose  of  alighting  from  the  train ;  that  the  train  stopped  an  in- 
sufficient length  of  time  for  her  to  get  off;  that  by  the  time  she 
got  on  the  said  steps  the  train  was  again  in  motion ;   that  the  train 

had  then  moved  not  exceeding  a  half  a  car  length,  or feet, 

and  was  going  very  slowly ;  and  that  plaintiff,  while  using  ordinary 
care  and  caution,  attempted  to  alight  from  the  train  by  way  of 
the  said  steps  at  this  point,  and  in  so  attempting  to  alight  from 
the  train  fell  or  was  thrown  to  the  ground — then  the  jury  must 
find  for  the  plaintiff,  although  the  jury  believe  that  the  train  was 
in  motion  when  she  attempted  to  alight  therefrom.^^ 

The  court  instructs  the  jury  for  the  plaintiff  that  it  was  the  duty 
of  the  railroad  company  to  use  the  utmost  caution  and  extraor- 
dinary vigilance  in  transporting  its  passengers  and  in  delivering 
them  at  their  destination.  Passengers  are  entitled  to  be  safely 
delivered  at  their  destination  by  being  allowed  to  alight  from  the 
cars  without  danger.  It  was  the  duty  of  the  railroad  company,  if 
its  employes  knew  she  was  attempting  to  get  off  the  train,  to  ob- 

5  1  Lake  Erie  &  W.  R.  Co.  v.  Beals,  ^^  Yazoo  &  M.  V.  R.  Co.  v.  Hatch. 

9S  N.  E.  453,  50  lud.  App.  450.  35  So.  941. 
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serve  whether  the  plaintiff  had  actually  alighted  from  the  car  be- 
fore the  train  was  started  again,  and  if  the  railroad  company  failed 
to  so  observe  whether  she  had  alighted  before  the  train  was  started 
again,  and  by  starting  the  train  injured  the  plaintiff  while  she  was 
using  due  care  in  alighting  from  the  train,  then  the  jury  must  find 
for  the  plaintiff.^^ 

§   1632(6).     Missouri 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence the  defendant,  on  or  about ,  managed,  conducted,  and 

operated  a  cable  street  railroad  in  a  north  and  south  direction  along 

street  in' ,  on  which  it  carried  passengers  for  hire,  and 

that  on  or  about  said  date  plaintiff  became  a  passenger  upon  a  car, 
the  motive  power  of  which  was  an  endless  cable,  on  said  railroad, 
then  being  managed,  controlled,  and  operated  by  defendant  on  its 
said  street  railroad  by  its  servants  ^id  agents  upon  and  in  charge 
thereof,  and  paid  his  fare  to  be  carried  as  a  passenger  thereon  to 

and streets  in  said  city,  and  that  when  the  said  car 

upon  which  plaintiff  was  a  passenger  as  aforesaid  arrived  at  the 

south  side  of street,  it  was  stopped  or  slowed  down  so  as  to 

be  almost  stopped  by  defendant's  servants  and  agents  in  charge  of 
said  car  at  the  usual  place  for  that  purpose,  to  allow  passengers  to 
get  on  and  oft'  of  said  car,  and  that  upon  the  stopping  of  said  car 
or  the  slowing  of  the  speed  of  said  car  so  that  it  was  almost  stop- 
ped, for  the  purpose  aforesaid,  the  plaintiff  attempted  to  alight 
therefrom,  and  that  in  attempting  to  alight  from  the  car  under 
such  circumstances,  and  in  his  conduct  in  so  doing,  he  was  exer- 
cising the  same  care  and  caution  an  ordinarily  prudent  person 
would  exercise  under  similar  circumstances,  and  while  he  was  in 
the  act  of  so  doing,  the  defendant,  acting  by  and  through  its  serv- 
ants and  agents  upon  and  in  charge  of  said  car,  carelessly  and  neg- 
ligently, and  without  allowing  plaintiff  a  reasonable  time  to  get  off 
of  said  car,  and  without  any  warning  to  plaintiff,  caused  or  per- 
mitted said  car  to  be  suddenly  started  and  jerked  forward,  whereby 
the  plaintiff  was  thrown  violently  from  said  car  to  the  pavement, 
and  was  thereby  wounded,  and  the  bones  of  his  left  leg  near  the 
hip  were  broken,  and  he  was  thereby  disabled  and  rendered  a  crip- 
ple for  life,  then  your  verdict  must  be  for  the  plaintiff.^ 

The  court  instructs  the  jury  that  it  was  the  duty  of  defendant, 
as  a  common  carrier  of  passengers,  by  its  agents  and  employes, 
to  have  stopped  its  passenger  cars  at  the  depot  platform  at , 

53  Yazoo  &  M.  V.  R.  Co.  v.  Hatch,  35  54  Setzler  v.   Metropolitan    St.  Ry. 

So.   941.  Co.,  127  S.  W.  1,  227  Mo.  454. 
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a  sufficient  length  of  time  to  have  made  it  safe  for  ingress  and 
egress  of  passengers  in  and  from  the  same,  and  to  enable  them  to 
get  on  and  off  in  safety.^^ 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  defend- 
ant, as  a  common  carrier  of  passengers  in  ,  for  hire,  when 

it  stopped  its  car,  whether  in  consequence  of  cars  being  on 

street,  or  from  any  other  reason,  not  to  start  the  same  again  while 
the  plaintiff  was  in  the  act  of  getting  off  the  car,  if  the  fact  that 
plaintiff  was  in  the  act  of  alighting  was  known  to  the  conductor 
having  charge  of  the  same;  and,  as  a  common  carrier  of  passen- 
gers, it  was  defendant's  duty  to  give  plaintiff  a  reasonable  oppor- 
tunity to  alight  from  its  car  before  starting  the  same,  if  the  fact 
that  plaintiff  desired  to  alight  was  known  to  the  conductor  in 
charge  of  the  car.    And  if  the  jury  believe  from  the  evidence  that 

on  the day  of ,  the  plaintiff  was  a  passenger  upon  one 

of  the  street  cars  of  the  defendant,  operated  by  it  on street, 

in  the  city  of  ,  and  while  such  car  of  defendant,  in  which 

plaintiff  and  others  were  being  conveyed  as  passengers,  was  pass- 
ing along street,  south  of street,  it  had  stopped  for 

any  purpose,  and  when  so  stopped  the  plaintiff  was  in  the  act  of 
getting  off  said  car,  with  the  knowledge  of  the  conductor  of  said 
car,  and  while  in  the  exercise  of  due  diligence  on  her  part,  and 
that  said  car  was  started  while  plaintiff  was  so  getting  off,  and, 
before  she  had  a  reasonable  time  to  do  so,  she  was  thereby  thrown 
down  upon  the  street,  and  was  injured,  the  defendant  is  liable  for 
the  damages  thereby  sustained  by  plaintiff,  and  the  verdict  should 
be  for  the  plaintiff.^ 

The  court  instructs  the  jury  that  it  was  the  duty  of  defendant's 
servants  and  employes,  on  the  occasion  in  question,  to  stop  the 
train  long  enough  for  plaintiff,  by  the  exercise  of  ordinary  care 
and  diligence,  considering  her  age,  sex,  and  physical  condition,  to 
get  off  the  train  safely  before  it  was  started,  or  suffered  to  start. 
And  if  the  jury  believe  from  the  evidence  that  the  plaintiff,  as  soon 
as  the  train  stopped,  got  up  from  her  seat,  and  walked  at  once,  and 
as  fast  as  she  reasonably  could,  out  on  the  platform,  and  down  the 
step  on  the  car,  without  stopping  on  the  way,  then  she  did  all  the 
law  required  of  her,  so  far  as  diligence  on  her  part  in  getting  off 
the  train  was  concerned.  And  if,  under  such  circumstances,  the 
defendant's  servants  or  employes  started  the  train  while  she  was 
proceeding  to  alight,  still  using  due  and  reasonable  haste  in  get- 
ting off  the  train,  such  starting  of  said  train  was  an  act  of  negli- 

5  5  Shoush  V,  Missouri  Pac.  Ry.  Co.,  s"  Jackson  v.  Grand  Ave.  Ry.  Co., 

102  S,  W.  591,  125  Mo.  App.  386.  24  S.  W.  192,  118  Mo.  199. 
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gence  on  the  part  of  defendant,  and  a  breach  of  its  duty  to  plaintiff 
as  a  passenger  on  its  road.^''^ 

S   1632(7).    Montana 

You  are  instructed  that  a  passenger  in  alighting  from  a  car  of  a 
common  carrier  is  entitled  to  a  reasonable  time  in  which  to  get  off 
of  the  car  after  he  has  been  given  an  opportunity  to  do  so ;  and  if 
you  believe  from  the  evidence  that  the  plaintiff  was  a  passenger  on 
a  car  of  the  defendant,  and  that  the  same  was  started  after  having 
been  stopped,  if  you  find  it  did  stop,  without  allowing  him  such 
reasonable  time  in  which  to  alight,  then  the  defendant  is  liable 
for  any  injuries  he  may  have  received  by  reason  of  the  car  starting, 
provided  you  believe  from  the  evidence  that  plaintiff  was  in  the  ex- 
ercise of  reasonable  and  ordinary  care  to  avoid  injury  to  himself, 
or  was  not  guilty  of  contributory  negligence  as  defined  in  these 
instructions.^* 

§  1632(8).    Nebraska 

You  are  instructed  that  a  passenger  upon  a  railroad  train  is  en- 
titled to  a  reasonable  time  to  leave  or  alight  from  the  car  in  which 
he  is  riding  when  a  train  is  stopped  for  that  purpose ;  and  when 
reasonable  time  is  not  in  fact  given  in  which  to  alight  in  safety,  if, 
in  attempting  to  do  so,  injuries  result  to  him,  he  is  entitled  to  re- 
cover from  the  railroad  company  for  such  injuries,  unless  in  doing 
so  he  is  guilty  of  criminal  negligence,  as  elsewhere  defined  in  these 
instructions,  or  unless  in  doing  so  he  is  violating  some  express 
rule  or  regulation  of  said  railroad,  actually  brought  to  his  notice.^^ 

§   1632(9).    Pennsylvania 

You  are  instructed  that  it  is  alleged  by  the  plaintiff  that  when  the 
cars  arrived  at  station,  which  was  the  point  of  her  desti- 
nation, the  train  was  not  stopped  a  sufficient  time  to  enable  her  to 
get  off  in  safety,  and  that  in  consequence  thereof  she  sustained 
serious  injuries.  This  is  the  first  question  that  presents  itself  for 
your  consideration ;  for,  if  the  defendant  was  not  guilty  of  neg- 
ligence, if  the  train  stopped  a  sufficient  time  to  enable  the  plain- 
tiff to  get  off  in  safety,  by  using  that  degree  of  care  required  of 
every  prudent  person,  then  there  can  be  no  recovery  in  this  case.^" 

§  1632(10).    South  Carolina 

You  are  instructed  that  a  railroad  company  engaged  in  carrying 
passengers  for  hire  is  held  to  the  exercise  of  the  highest  degree  of 
care  in  that  business.  The  carriage  extends  from  the  incipient 
reception  of  the  passenger  on  the  cars  to  his  disembarkation  there- 

57  Hickman   v.   Missouri    Pac.    Ry.  59  Omaha  &  R.  V.  R.  Co.  v.  Cliol- 

Cc,  4  S.  W.  127.  91  Mo.  433.  lette,  49  N.  W.  1114,  33  Neb.  143. 

5  8  Lehane  v.  Butte  Electric  Ry.  Co.,  eo  Legrgett  v.  Western  New  York  & 

97  P.  1038,  37  Mont.  564.  P.  R.  Co.,  21  A.  990,  143  Pa.  39. 
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from  on  the  place  provided  for  his  reception.  The  jury  must  fix 
the  standard  of  the  highest  degree  of  care,  and  inquire  if  the  rail- 
road company  came  up  to  it  or  fell  short  of  it.  The  statute  law 
requires  the  company  shall  cause  its  trains  to  entirely  stOp  at  a 
statiqn  "for  a  time  sufficient  to  let  off  passengers."  What  is  a  suffi- 
cient time?  is  a  question  for  the  jury  under  all  the  circumstances 
of  each  case.  When  the  train  stops,  what  must  the  conductor  do, 
if  anything,  to  secure  the  disembarkation  of  passengers?  He  must 
stop  a  time  sufficient  to  let  them  off.  The  statute  law  so  declares. 
But  it  would  be  an  assumption  of  your  powers  by  me  to  charge  you 
he  should  or  not  look  to  see  if  the  passengers  have  disembarked, 
or  to  charge  you  he  should  do  any  other  specific  act.  The  jury 
must  take  into  consideration  the  speed  of  trains,  the  distance  trav- 
ersed, the  number  of  the  stops,  the  crowds  carried,  the  habits  of 
men,  and  inquire  if,  under  all  the  circumstances  there  present,  the 
conductor  exercised  the  hig;hest  degree  of  care  in  the  particular 
case.  If  he  did,  the  company  is  absolved  from  liability.  If  he  did 
not,  the  company  is  liable  if  such  shortcoming  was  one  of  the  prox- 
imate causes  of  an  injury  to  a  passenger. ^^ 

§   1632(11).    Texas 

The  court  instructs  the  jury  that,  if  the  train  was  stopped  a 
reasonably  sufficient  length  of  time  to  enable  plaintift''s  wife  to  have 
alighted  before  it  started,  and  she  negligently  failed  to  do  so,  and 
the  conductor,  not  knowing  and  having  no  reason  to  believe  that 
she  was  in  the  act  of  getting  off,  caused  the  train  to  start,  and  she 
was  injured,  plaintiff  would  not  be  entitled  to  recover.^^ 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  plaintiff  was  a  passenger  on  the  train  of  the  defendant,  as  al- 
leged in  his  petition,  and  shall  further  believe  from  the  evidence  that 

when  said  train  reached  the  town  of the  employes  in  charge 

of  said  train  negligently  and  carelessly  failed  to  stop  said  train 
a  sufficient  length  of  time  to  allow  plaintiff  to  leave  the  same  in 
safety,  and  that  by  reason  of  said  negligence,  if  any,  the  plaintiff 
was  injured  as  charged  in  his  petition,  you  will  find  for  the  plaintiff 
damages,  if  any,  as  hereinafter  instructed,  unless,  under  the  evi- 
dence and  the  instructions  hereinafter  given,  you  find  for  the  de- 
fendant.®^ 

§   1632(12).    Washington 

You  are  instructed  that  it  was  the  duty  of  the  street  car  com- 
pany in  the  case  now  on  trial  to  have  stopped  its  car  at a  rea- 

ci  Shealey  v.   South  Carolina  &  G.  63  Missouri,    K.    &    T.    Ry.    Co.    of 

Ry.  Co.,  45  S.  E.  119,  67  S.  C.  61.  Texas  v.  McElree.  41    S.  W.  S43,  16 

C2  St.  Louis  Southwestern   Ry.  Co.      Tex.  Civ.  App.  182. 
of  Texas  v.  Addis  (Civ.  App.)  142  S. 
W.  955. 
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sonably  sufficient  length  of  time  to  enable  all  passengers  on  said 
car  who  desired  to  alight  from  the  car  at  that  place  to  do  so  with 
safety,  if  they  used  reasonable  care  on  their  part  to  do  so,  and  if  you 
find  that  the  street  car  company  failed  on  its  part  to  give  the  plain- 
tiflf  a  reasonable  time  to  alight  from  the  car  before  starting  the 
same,  then  that  would  be  negligence  on  its  part  in  that  regard.  If 
}OU  find  from  the  evidence  in  this  case  that  the  plaintiff  was  stand- 
ing on  the  car  platform  ready  to  alight  therefrom,  or  was  in  the  act 
of  alighting  from  the  car  when  the  defendant  suddenly  started  the 
car  and  threw  the  plaintiff  off"  in  the  manner  substantially  as  al- 
leged in  his  complaint,  then  the  defendant  would  be  liable  for  the 
injuries  he  may  have  sustained  by  reason  of  their  having  so  started 
the  car.*'* 

§  1633.     Duty  to  announce  station 

§   1633(1).     Florida 

You  are  instructed  that  if  you  believe  from  the  evidence  that  the 
plaintiff  was  a  passenger  on  a  passenger  or  excursion  train  of  the 
defendant  company  at  the  time  alleged',  and  that  he  notified  the  com- 
pany or  its  agents  and  employes  that  he  desired  to  get  off  the  train 

at  the  town  of  ,  and  that  the  employes  did  not  notify  him 

when  they  reached  the  town  of ,  and  did  not  give  him  suffi- 
cient or  reasonable  length  of  time  within  which  to  alight  from 
the  train,  and  that  he  discovered  for  himself  that  the  train  was 

at  the  town  of  ,  and  attempted  to  alight,  and  was  standing 

on  the  platform  or  the  steps  of  the  train,  and  that  the  train  gave 
a  jerk,  caused  by  the  agents  or  employes  of  the  defendant  com- 
pany, and  that  such  jerk  caused  the  plaintiff  to  lose  his  balance, 
so  that  it  became  necessary  for  him  to  jump  to  prevent  his  fall- 
ing, then  it  would  be  your  duty  to  find  a  verdict  for  the  plaintiff  for 
such  damages  as  you  believe  he  may  have  sustained,  or  as  the  evi- 
dence may  show  he  has  sustained.®^ 

§   1633(2).     Kentucky 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  defendant's  agents  in  charge  of  the  train  in  question  failed 

to  announce  twice station  in  the  car  in  which  plaintiff  was 

riding  within  a  reasonable  time  before  its  arrival  at  that  station, 
or  that  the  defendant  failed  to  light  its  platform  in  such  a  man- 
ner as  to  afford  the  passengers  a  reasonably  safe  means  of  alighting 
from  the  train  while  the  train  stopped  for  that  purpose,  and  that 
the  plaintiff,  by  reason  of  such  failure  to  announce  the  station,  was 
delayed  in  getting  off'  the  train,  and,  when  he  undertook  to  get 

64Nollmeyer     v.     Tacoma     Rv.     &  63  Atlanta  &  St.  A.  P..    Ry.  Co.   v. 

Power  Co.,  164  P.  229,  95  Wash!  595.      Kelly,  82  So.  57,  77  Fla.  479. 
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off,  the  train  started  suddenly  as  he  was  stepping  from  it,  and  he 
received  the  injury  sued  for  by  reason  of  the  failure  to  announce 
the  station  or  to  have  the  platform  lighted  while  the  train  stood  at 
the  platform  for  the  purpose  of  receiving  or  letting  off  passengers, 
the  jury  should  find  for  him  the  damages  he  thereby  sustained, 
unless  they  find  as  set  out  in  No. .®^ 

§   1633(3).     Wyoming 

You  are  instructed  that,  as  plaintiff  herself  states  that  she  was 

acquainted  with  the  station  of ,  knew  when  the  train  stopped 

there  that  she  had  arrived  at  her  destination,  and  at  once,  when  the 
train  so  stopped,  left  her  seat  to  alight,  it  is  immaterial  whether 

the  train  was  or  was  not  called  by  any  one  on  approaching , 

and  you  will  therefore  entirely  disregard  the  allegation  in  plaintiff's 
petition,  as  also  all  evidence  showing  such  call  not  to  have  been 
so  made.^'' 

§  1634.  Duty,  after  stopping,  to  give  passenger  notice  of  all  move- 
ments of  car  or  train 
You  are  told  that  the  carriers  of  passengers  by  steam  are  held  to 
a  high  degree  of  care  and  are  responsible  for  a  very  small  degree 
of  negligence.  They  are  bound  to  provide  safe  and  convenient 
means  of  ingress  and  egress  to  and  from  their  cars,  to  remain 
stopped  at  stations  a  reasonable  length  of  time  to  permit  passen- 
gers to  leave  the  cars  with  safety.  When  a  train  has  stopped  at 
a  station,  and  before  the  passengers  have  had  time  to  alight,  it  is 
their  duty  to  give  the  passengers  notice  in  some  way  of  all  m.oves 
of  the  train.  If  in  this  case  you  find  from  a  preponderance  of  the 
evidence  that  the  defendant  failed  in  the  discharge  of  its  duty  in 
either  of  these  respects  while  the  plaintiff  was  a  passenger  on  the 
train,  and  that  such  failure  caused  the  injury  without  fault  on  plain- 
tiff's part,  your  verdict  should  be  for  the  plaintiff.®* 

§  1635.     Suddenly  starting  car  while  passenger  alighting 
§  1635(1).    Arkansas 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 

deceased  was  a  passenger  on  the  defendant's  road  from  to 

,  and  that,  when  the  train  was  approaching ■ — ,  the  em- 
ployes announced  the  name  of  the  station  in  the  customary  man- 
ner, and  that,  after  passing  the  city  limits,  the  train  came  to  a  stop 
before  it  reached  the  depot,  and  the  deceased  went  from  her  seat 
in  the  coach  to  the  platform  and  steps  of  the  car  under  such  cir- 

6G  Chesapeake  &  O.  R.  Co.  v.  Robiu-  R.   A.   (N.   S.)   217,  Ann.  Cas.  1912C, 

son.  123  S.  W.  308,  135  Ky.  850.  788. 

67  Chicago.  P..  &  Q.  Rv.  Co.  v.  Lamp-  es  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 

man,  104  P.  533,  18  Wyo.  106,  25  L.  Briggs,  113  S.  W.  644,  87  Ark.  581. 
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cumstances  as  would  lead  a  reasonably  prudent  person  to  believe, 
and  she  did  believe,  that  the  train  had  stopped  for  passengers  to 

,  and  that  she  acted  as  a  reasonably  prudent  person,  and 

that  in  attempting  to  get  off  the  train  moved  suddenly  forv^^ard 
without  sufficient  time  for  her  to  alight,  and  that,  by  reason  there- 
of, she  was  thrown  from  the  steps  of  the  car,  then  you  will  find  for 
the  plaintiff."'-' 

The  court  instructs  the  jury  that,  if  they  find  from  a  prepon- 
derance of  the  evidence  that  plaintiff  was  a  passenger  on  said  train 

for  the  station  of  ,  then  it  became  and  was  the  duty  of  the 

said  defendant  to  cause  its  said  train  to  stop  at and  remain 

at  a  standstill  for  a  reasonable  length  of  time,  sufficient  to  enable 
plaintiff  to  alight  therefrom  in  safety,  in  the  exercise  of  ordinary 
care  and  diligence  on  his  part;   and  if  in  this  case  you  should  find 

from  a  preponderance  of  the  evidence  that  the  station  of  

was  announced  by  the  defendant,  and  thereafter  the  train  came  to 
a  stop,  and  that  plaintiff  thereupon  immediately  proceeded  to  the 
platform  of  the  caboose  and  was  attempting  to  alight  therefrom, 
and  that  the  train  of  defendant  upon  which  the  plaintiff  was  riding 
was  suddenly  moved  by  the  defendant,  and  that  plaintiff  was  there- 
b3%  while  in  the  exercise  of  ordinary  care,  injured,  then  is  the  plain- 
tiff entitled  to  recover,'" 

§  1635(2).    California 

You  are  instructed  that  the  relation  of  passenger  and  carrier  con- 
tinues to  exist  while  the  passenger  is  expeditiously  alighting  from 
the  car;  and  the  carrier  is  bound  to  exercise  the  same  high  degree 
of  care  in  affording  a  passenger  a  reasonable  opportunity  to  alight 
in  safety  as  in  carrying  her  safely ;  and  if  you  find  from  the  evi- 
dence submitted  to  you  in  this  case  that  while  the  plaintiff  was 
alighting  from  the  car  of  the  defendant  company  the  car  upon 
which  she  had  been  riding  was  started  by  the  defendant  before 
she  had  a  reasonable  opportunity  to  reach  a  place  of  safety  and  by 
reason  thereof  the  injuries  complained  of  were  inflicted,  then  your 
verdict  should  be  for  the  plaintiff.'* 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
plaintiff  became  a  passenger  on  one  of  the  defendant's  cars ;  that 
she  paid  her  fare  and  received  a  transfer  entitling  her  to  continue 
her  journey  on  another  of  the  defendant's  cars  from  the  trans- 
fer point;  that  she  alighted  at  the  point  indicated  by  the  conductor 
of  the  car  upon  which  she  was  riding;  and  that  the  car  from  which 

6  0  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  7i  Boa  v.  San  Francisco-Oakland 
Rush,  111  S.  W.  263,  86  Ark.  325.  Terminal  Rys.,  187  P.  2,  182  Cal.  93. 

7  0Abelson  v.  St.  Louis,  I.  M.  &  S. 
Ry.  Co.,  105  S.  W.  81,  84  Ark.  181. 


§    1635(2)  INSTRUCTIONS   TO   JURIES  1894 

she  had  alig-hted  was  started  before  she  had  a  reasonable  oppor- 
tunity to  reach  a  place  of  safety,  using-  in  that  behalf  the  care 
which  an  ordinarily  prudent  person  would  have  used  under  the 
circumstances,  then  your  verdict  should  be  for  the  plaintiff.''- 

You  are  instructed  that  it  is  the  duty  of  a  street  railway  company 
to  afford  a  reasonable  time  for  its  passengers  to  alight  from  its 
cars  at  the  place  where  the  car  stops  for  that  purpose,  and  if  a  pas- 
senger is  injured  without  fault  on  his  part,  while  on  the  steps  of  a 
car  slowing  down  for  the  purpose  of  enabling  passengers  to  alight, 
preparatory  to  alighting'  when  the  car  has  stopped,  by  reason  of 
a  sudden  starting  of  the  car,  the  burden  is  thrown  upon  the  com- 
pany to  show  that  the  injury  was  not  the  result  of  its  own  act  of 
negligence.'^ 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 
the  plaintiff  arose  from  her  seat  and  stepped  down  onto  the  step 
with  intent  of  alighting  while  the  car  was  standing  still,  and  that 
such  act  was  observed  by  the  motorman  or  conductor,  such  act 
was  a  sufificient  notice  to  the  employes  in  charge  of  said  car  of  her 
desire  to  alight  therefrom ;  and  if  the  jury  further  believe  that, 
while  she  was  in  the  act  of  alighting,  the  car  was  suddenly  started 
through  the  negligent  act  of  the  employe  in  charge  of  said  car,  and 
the  plaintiff  was  thereby  thrown  to  the  ground  and  injured,  she  is 
entitled  to  recover."* 

§   1635(3).    Delawaie 

You  are  instructed  that  if  you  believe,  from  the  preponderance 
of  evidence  in  this  case,  after  a  careful  consideration  on  your  part, 
that  while  the  plaintiff  was  in  the  act  of  alighting  from  the  car  of 

the  defendant  at and  streets,  on  the  day  of 

last,  that  the  company  negligently  started  the  car  forward 

or  backward,  so  as  to  cause  her  to  lose  her  footing  and  throw  her 
from  the  car,  she  would  be  entitled  to  your  verdict,  unless  she  con- 
tributed to  the  accident.''^ 

§   1635(4).     Florida 

The  jury  are  instructed  that,  if  the  jury  find  from  the  evidence 
that,  when  the  train  stopped  at  her  destination,  "the  plaintiff  in  rea- 
sonable haste  commensurate  with  her  age  and  incumbrance  of  bag- 
gage directly  proceeded  to  alight,  and  that,  before  she  could  clear 
herself  from  the  steps  of  the  train,  the  train  was  started  with  such 

7  2  Boa    V.    San    Francisco-Oakland  7  4  Joyce  v.  Los  Angeles  Rv.  Co.,  82 

Terminal  Rys.,  1S7  P.  2.  182  Cal.  93.  P.  204.  147  Cal.  274. 

73  FroeminK  v.  Stockton  Electric  R.  75  Reiss  v.  Wilmington  City  Rv.  Co. 

Co.,    15.3   P.   712,    171   Cal.  401,  Ann.  (Super.)  67  A.  153. 
Cas.  1918B,  408. 
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violent  motion  as  to  throw  the  plaintiff  to  the  ground  and  injure 
her,  then  you  should  find  for  the  plaintiff.''* 

§   1635(5).     Indiana 

You  are  instructed  that,  if  the  car  upon  which  the  plaintiff  was 
riding-  was  stopped  in  obedience  to  a  signal  at  said  stopping  place, 
and  that  at  the  time  the  plaintiff  went  upon,  or  was  upon,  the  run- 
ning board  provided  for  the  purpose,  preparatory  and  for  the  pur- 
pose of  alighting  therefrom,  and  that  while  she  was  so  situated, 
and  before  she  could  alight,  but  while  in  the  act  of  alighting,  and 
while  using  due  care,  the  defendant's  servants  in  charge  of  the 
car,  without  notice  or  warning  to  the  plaintiff,  negligently  put  the 
car  in  motion,  and  thereby,  without  negligence  on  plaintiff's  part 
contributing  thereto,  threw  her  to  the  ground  and  injured  her,  the 
defendant  would  be  liable." 

§   1635(6).    Kentucky 

You  are  instructed  that,  if  you  believe  from  the  evidence  that, 
while  plaintiff  was  in  the  act  of  alighting,  the  car  was  started,  and 
that  she,  in  order  to  balance  herself,  in  the  exercise  of  ordinary  care, 
put  her  hand  on  the  gate,  and  that  her  finger,  or  the  ring  upon  her 
finger,  caught  in  the  wire  mesh  of  the  gate,  and  her  hand  was  there- 
by injured,  then  the  law  is  for  the  plaintiff,  and  yoli  should  so  find. 
But  unless  you  so  believe  from  the  evidence,  the  law  is  for  the  de- 
fendant, and  you  should  so  find.** 

§   1635(7).    Massachusetts 

The  jury  are  instructed  that  the  plaintiff  must  show  that  a  sig- 
nal to  start  the  car  was  given  by  the  conductor,  or  that  the  car  was 
started  by  the  motorman  Avithout  signal ;  but  if  you  believe  the 
testimony  introduced  by  plaintiff  you  will  be  warranted  in  finding 
either  that  a  signal  to  start  was  given  by  the  conductor  or  that 
the  motorman  started  the  car  without  receiving  a  signal."^ 

§   1635(8).     Michigan 

Well,  gentlemen  of  the  jury,  as  I  have  had  occasion  to  say  to 
most  of  you  before  on  this  panel,  in  cases  of  this  description,  the 
primary  inquiry  on  your  part  is  the  question  as  to  whether  the  de- 
fendant company  was  negligent,  and  then  follows  the  question  as 
to  whether  or  not  the  plaintiff  herself  was  free  from  contributory 
negligence.  I  don't  think,  in  a  case  of  this  description,  that  it  is 
either  essential  or  of  a  great  deal  of  assistance  to  you  to  define 
with  any  amount  of  accuracy  or  detail  the  meaning  of  the  term 
"negligence."     In  general,  you  know  what  it  is.     For  the  purpose 

"c  Florida  Rv.  Co.  v.  Dorsey,  52  So.  ts  Lonisville    Ry.    Co.    v.    Schwem- 

963,  59  Fla.  260.  mer,  205  S.  W.  6S5,  181  Ky.  641. 

"  Louisville  &  S.  I.  Traction  Co.  v.  '&  Gray  v.  Boston  Elevated  Rv.  Co., 

Korbe  (App.)  90  N.  E.  4S3.  102  N.  E.  71,  215  Mass.  143. 
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of  this  controversy,  I  say  to  you  gentlemen  this :  That  if  the  car 
was  started  up  after  it  came  to  a  full  stop,  while  the  plaintiff  was 
in  the  position  of  danger,  from  which  position  the  starting  up  of 
the  car  would  have  a  natural  tendency  to  throw  her  ofif  the  car 
and  injure  her,  that  would  be  negligence.  If,  on  the  other  hand, 
the  theory  of  the  defendant  is  correct,  and  the  plaintiff  simply 
slipped  as  she  was  getting  off  the  car,  while  the  car  was  at  a  full 
stop,  then  there  is  no  negligence  on  behalf  of  the  company,  and 
she  cannot  recover.  Now,  you  have  heard  this  short  case.  You 
have  heard  the  conflicting  claims  of  the  complainant  and  the  defend- 
ant. If  the  plaintiff's  version  of  this  accident  is  true,  she  is  enti- 
tled to  recover.  If  the  defendant's  version  of  the  accident  is  true, 
she  is  not  entitled  to  recover.*® 

§   1635(9).    Missouri 

You  are  instructed  that,  if  you  find  and  believe  from  the  evi- 
dence that  the  defendant  negligently — that  is,  without  exercising 
ordinary  care — caused  the  car  to  jerk,  jolt,  or  give  a  sudden  move- 
ment at  the  time  plaintiff  was  in  the  act  of  alighting  therefrom,  then 
you  may  find  that  the  said  defendant  was  guilty  of  negligence.*^ 

The  court  instructs  the  jury  that,  if  you  should  find  and  believe 

from  the  evidence  that  on  at  about  the  hour  of  p. 

m.,  plaintiff  was  a  passenger  upon  an avenue  car,  controlled 

and  operated  by  the  defendants  herein,  running  eastward  over  and 

upon street,  in ,  and  that,  before  said  car  had  reached 

street,  a  signal  was  given  by  the  plaintiff,  or  some  other 

passenger  thereon,  to  stop  said  car  at street  for  the  purpose 

of  allowing  passengers  to  alight  therefrom  and  that  said  car  was 

thereafter  stopped  at  or  near  the  intersection  of  said street 

with  street,  and  at  the  usual  and  customary  place  where 

said  east-bound  cars  were  accustomed  to  stop  for  the  purpose  of 
discharging  or  receiving  passengers,  and  if  you  should  further  find 
and  believe  from  the  evidence  that  plaintiff,  at  said  time  and  place, 
attempted  to  alight  therefrom  by  the  way  of  the  rear  vestibule 
thereof,  and  that,  while  he  was  attempting  so  to  do  (if  you  find 
he  was  so  attempting),  and  while  said  car  was  standing  (if  you 
find  that  the  same  was  standing  at  said  time),  employes  of  the  de- 
fendants in  charge  of  and  operating  said  car,  at  said  time  and  place, 
carelessly  and  negligently,  and  without  warning  to  plaintiff,  caused 
or  permitted  said  car  to  be  started  suddenly  forward,  and  before  the 
plaintiff  had  alighted  therefrom,  or  had  reasonable  time  so  to  do, 
and,  that,  by  reason  of  said  car  being  so  started  (if  you  find  it  was), 
the  plaintiff  was  thrown  therefrom  to  and  upon  the  street,  and  in- 

80  Cummings  v.  Detroit  United  Ry.,  si  Ganahl  v.  United  Rys.  Co.,  197  S. 

128  N.  W.  206.  163  Mich.  304.  W.  159,  197  Mo.  App.  495. 


1897  CARRIERS  §  1635(9) 

jured,  and  if  you  should  further  find  and  believe  from  the  evidence 
that  the  agents,  servants,  and  employes  of  the  defendants  in  charge 
of  and  operating  said  car,  by  the  exercise  of  the  highest  degree 
of  care  which  would  have  been  used  by  careful  and  skillful  street 
railroad  employes,  under  like  circumstances,  could  have  prevented 
such  movement  of  said  car  at  said  time,  and  thereby  have  averted 
the  injury  to  the  plaintifif,  and  failed  so  to  do,  and  if  you  further 
find  and  believe  from  the  evidence  that  plaintilT,  while  in  his  at- 
tempt to  alight  from  said  car,  was  exercising  ordinary  care  for  his 
own  safety  in  doing  so,  under  the  circumstances  as  shown  you  in 
the  evidence,  then  the  plaintiff  is  entitled  to  recover  in  this  ac- 
tion, and  you  will  assess  his  damages  in  accordance  with  another 
instruction  given  you  herein.*^ 

You  are  instructed  that  if  you  find  and  believe  from  the  evi- 
dence that  on  the  day  of ,  defendant  was  engaged  in 

the  operation  of  a  street  railway  on  street  in  ,  that 

plaintiff  was  a  passenger  on  one  of  defendant's  cars  in  said  city 
going  west ;  that  it  was  customary  for  passengers  on  said  cars 
to  notify  the  employes  in  charge  of  the  same  when  they  wished 
to  alight  from  said  cars  by  pushing  a  button  provided  for  such  use ;. 

that,  before  reaching street,  plaintifif  notified  the  conductor 

in  charge  of  said  car  that  she  wished  to  get  ofif  at  said  street  by 

pushing  such  button ;    that  said  car  stopped  at  street,  and 

the  plaintifif  started  to  get  ofif  the  same ;  that  while  she  was  in  the 
act  of  getting  ofif  said  car,  and  in  the  exercise  of  ordinary  care,  if 
you  find  she  was  exercising  such  care,  the  servants  and  employes 
of  defendant  in  charge  of  said  car  negligently  and  carelessly  started 
the  same  before  she  had  reasonable  opportunity  to  alight  therefrom 
and  she  was  thereby  thrown  to  the  ground  and  injured,  then  you 
will  find  for  the  plaintifif  and  assess  her  damages  at  such  sum  as 
you  may  believe  will  reasonably  compensate  her  for  such  injuries 
as  you  may  believe  from  the  evidence  she  has  received,  if  any,  not 
to  exceed,  however,  the  sum  of  $ .^^ 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  plaintiffs  were  husband  and  wife  at  the  time  of  Mrs. 

's  alleged  injury,  and  that  plaintiffs  are  now  husband  and 

wife,  and  that  on  ,  Mrs.  ,  one  of  said  plaintiffs,  was 

being  carried  as  a  passenger  on  a  street  car,  and  that  said  car  was 

then  and  there  being  operated  by  the  defendant  company  on 

avenue  in  the  city  of ,  for  the  transportation  of  passengers, 

and  that  she  had  paid  to  the  conductor  of  said  car  her  fare  as  a 

**2  Clark  V.  Dunham  (App.)   179  S.  ss  Hutton    v.    Metropolitan    Street 

W.  795.  Ey.  Co.,  150  S.  W.  722,  166  Mo.  App. 

645. 
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passenger,  and  that  thereafter,  on  said  date, ,  said  car  stopped 

to  permit  said  Mrs.  to  alight  at  or  near  the  intersection  of 

avenue    and   street,    and    that   while   plaintiff   Mrs. 

was  attempting  to  alight,  and  was  in  the  act  of  alighting 

from  said  car,  then  and  there  the  agents  and  servants  managing 
and  controlling  the  movements  of  said  car  at  the  time  caused  the 
said  car  to  start  forward  with  a  sudden  movement,  and  that  the 
said  plaintiff  was  thereby  turned,  jerked  about,  and  wrenched,  and 
that  as  a  direct  consequence  of  said  starting  of  said  car  said  plain- 
tiff sustained  any  of  the  injuries  mentioned  in  the  instructions  Nos. 

and  (touching  plaintiff's  damages),  and  that  during 

all  of  said  events  plaintiff  was  exercising  ordinary  care  on  her  part 
in  the  circumstances,  and  if  you  further  find  from  the  evidence 
that  in  so  starting  said  car  the  agents  and  operatives  in  charge 
of  said  car  neglected  and  failed  to  observe  the  degree  of  care  de- 
fined in  the  second  instruction  as  the  care  devolving  upon  a  carrier 
of  passengers,  and  that,  as  a  direct  consequence  of  said  failure  or 
omission  to  exercise  such  care,  said  plaintiff  Mrs.  was  in- 
jured— then  your  verdict  should  be  for  the  plaintiffs.** 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 

the  evidence  that  on  ,  at  about o'clock  p.  m.  thereof, 

plaintiff  was  a  passenger  on  one  of  defendant's  east-bound  cars 

on  street,  in  ,  then  it  became  the  duty  of  defendant 

to  exercise  towards  plaintiff  the  highest  reasqnably  practical  de- 
gree of  care  and  foresight  to  safely  carry  plaintiff  and  to  allow  her 
to  safely  alight  from  said  car.  By  the  highest  reasonably  practi- 
cal degree  of  care  and  foresight,  as  used  in  these  instructions,  is 
meant  such  care  and  foresight  as  a  very  prudent  person  would  ex- 
ercise under  the  same  or  similar  circumstances ;  and,  if  you  find 
and  believe  from  the  evidence  that  defendant  failed  to  exercise  said 
degree  of  care  aforesaid  by  starting  up  its  car  while  plaintiff  was 
in  the  act  of  alighting  therefrom,  and  before  she  had  had  a  reasona- 
ble time  under  all  the  circumstances  in  evidence  to  alight  therefrom, 
if  you  find  and  believe  from  the  evidence  defendant  did  so  start 
said  car,  and  that  plaintiff  was  thereby  thrown  from  said  car  onto 
the  ground  and  injured,  without  any  fault  on  her  part  contribut- 
ing thereto,  and  while  she  was  in  the  exercise  of  ordinary  care 
and  caution,  then  your  verdict  must  be  for  the  plaintiff.*^ 

The  court  instructs  the  jury  that  if  they  shall  believe  and  find 

from  the  evidence  in  this  case  that  on  the  day  of  , 

plaintiff  was  a  passenger  upon  one  of  the  electric  street  cars  of 
the  defendant's  line,  exercising  reasonable   care   and   dili- 

84  Wester velt  v.   St.  Louis  Transit  ss  Alten    v.    Metropolitan    St.    Ry. 

Co.,  121  S.  W.  114,  222  Mo.  325.  Co.,  113  S.  W.  691,  133  Mo.  App.  425. 
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gence,  and  that  when  said  car  had  reached  about  the  middle  of 

the  block  on  avenue,  between  and  streets, 

plaintiff  gave  the  customary  signal  to  stop  said  car  at  the  north 

side  of  street,  and  that,  when  the  said  car  had  reached  a 

point  on  avenue   about  to  feet   from    said 

street,  the  conductor  in  charge  of  said  car  called  out 

street,  and  that  plaintiff  then  left  her  seat  in  said  car,,  and  went 
out  upon  the  rear  platform  of  said  car,  and  that  said  car  came  to  a 
full  stop,  and  that  plaintiff  then  commenced  to  step  down  from  the 
platform  and  step  off  said  car,  and  that  while  she  was  in  the  act 
of  stepping  down  from  said  car,  and  before  she  had  alighted  there- 
from, the  said  car  was  negligently  and  carelessly  moved  suddenly 
forward,  and  by  reason  of  such  sudden  forward  movement  of  said 
car  plaintiff  was  thrown  violently  from  said  car  to  the  ground,  and 
was  injured,  then  your  verdict  in  this  case  should  be  for  the  plain- 
tiff.86 

The  court  instructs  the  jury  that  if  you  believe  from  the  evidence 
in  this  case  that,  when  the  train  upon  which  the  plaintiff  was  a 

passenger  arrived  at  the  depot  of  the  defendant  at ,  it  came 

to  a  stop  or  was  at  rest  at  said  depot,  and  the  employes  of  the 
defendant  requested  the  passengers  thereon  to  alight  therefrom, 
and  thereupon  within  a  reasonable  length  of  time  the  plaintiff  at- 
tempted, without  negligence  on  her  part,  in  so  doing,  as  defined  in 
the  instructions,  to  alight  from  said  train,  and  that  while  attempt- 
ing to  alight  from  said  train  the  cars  were  suddenly  jerked  by  the 
negligent  act  or  careless  conduct  of  those  in  charge  of  said  train, 
without  having  given  a  reasonable  length  of  time  for  plaintiff  to 
alight  from  said  car  of  said  train,  and  that  in  consequence  of  such 
negligence  of  defendant's  employes  in  suddenly  jerking  or  moving 
said  train  the  plaintiff,  without  negligence  on  her  part  directly  con- 
tributing" thereto,  was  injured,  you  will  find  for  the  plaintiff  in  a 
sum  not  exceeding  $ .^' 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  on  or  about  the  day  of  ,  plaintiff  was  a 

passenger  on  one  of  the  defendant's  cars  proceeding  westerly  on 

street  in  • ;    that  said  car  stopped  at  a  point  on  said 

street  at  or  near  the  intersection  of  said street  with 

the  west  line  of  street ;    that  said  point  was  a  point  where 

the  defendant  was  accustomed  to  stop  its  cars  for  the  purpose  of 

s6  Hnfford  v.  Metropolitan  St.  Ry.  s?  Van  Cleve  v.  St.  Louis,  M.  &  S. 

Co.,  109  S.  W.  1062,  130  Mo.  App.  638.       E.  R.  Co.,  101  S.  W.  632,  124  Mo.  App. 
Under   the  facts  enumerated  in   this       224. 
instruction,  it   was  not   necessary   to 
refer  to  the  usual  stopping  place. 
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taking  on  and  letting  off  passengers ;  that  while  said  car  was  stop- 
ped plaintiff  started  to  alight,  and  while  she  was  in  the  act  of 
alighting,  and  before  she  had  had  reasonable  time  to  alight,  de- 
fendant started  its  car,  and  that  plaintiff  was  thereby  thrown  to 
the  pavement  and  injured;  and  that  she  was  at  the  time  in  the  ex- 
ercise of  ordinary  care  for  her  own  safety — then  your  verdict  will 
be  for  the  plaintiff.  By  "ordinary"  care,  as  used  in  this  instruction, 
is  meant  such  care  as  an  ordinarily  prudent  person  would  exercise 
under  like  circumstances.^^ 

The  court  instructs  the  jury  that  after  a  street  car  has  once 
stopped  at  a  usual  stopping  place  where  passengers  leave  the  cars, 
it  is  then  the  duty  of  the  agents  .in  charge  thereof  to  exercise  a 
high  degree  of  care  to  prevent  the  starting  of  the  car  while  any 
passenger  or  passengers  are  attempting  to  alight  therefrom.  And 
if  the  jury  believe  from  the  evidence  that  the  plaintiff  was  a  pas- 
senger on  a  car  operated  by  the  defendants,  and  that  the  car  stopped 

on  avenue  in  the  city  of  at  a  usual  stopping  place, 

and  that  while  plaintiff  was  attempting  to  alight  therefrom  the 
agent  or  agents  of  the  said  defendants  in  charge  of  its  said  car 
failed  to  exercise  a  high  degree  of  care  to  prevent  the  starting  of 
the  car  while  the  plaintiff  was  in  the  act  of  alighting  therefrom  and 
the  failure,  if  the  jury  so  find,  to  exercise  said  high  degree  of  care 
caused  plaintiff  to  be  injured,  and  that  plaintiff"  was  in  the  exer- 
cise of  ordinary  care,  then  the  jury  should  find  for  the  plaintiff 
and  against  the  defendants.** 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 
the  evidence  that  the  plaintiff  in  this  action  was  a  passenger  on  one 

of  the  cars  owned  and  operated  by  the  defendants  on  the  

day  of ,  and  that  the  car  upon  which  the  plaintiff  was  a  pas- 
senger stopped  at  a  usual  stopping  place  established  by  defendants 
where  by  custom  it  was  a  practice  for  passengers  to  leave  the  car, 

at   or  near  the   intersection   of  Road  with  avenue 

of  the  city  of  ,  state  of ,  and  that  while  the  car  was 

so  stopped  plaintiff  attempted  to  alight  therefrom,  and  that  while 
plaintiff  was  leaving  the  said  car  and  before  he  had  time  to  safely 
leave  it,  the  said  car,  on  account  of  negligence  of  the  agent  of  the 
defendants  in  charge  thereof  started  suddenly  forward  causing 
plaintiff  to  be  thrown  to  the  street  whereby  he  was  injured,  and  that 
plaintiff  was  at  the  time  exercising  ordinary  care  for  his  own 
safety,  then  you  should  find  in  favor  of  the  plaintiff  and  against 
the  defendants.*® 

8  8  Green    v.    Metropolitan    St.    Ry.  no  Gilroy  v.  St.  Louis  Transit  Co., 

Co.,  99  S.  W.  28,  122  Mo.  App.  647.  92  S.  W.  1152,  117  Mo.  App.  663. 

89  Gilrov  V.  St.  Louis  Transit   Co., 
92  S.  W.  1152,  117  Mo.  App.  663. 
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The  court  instructs  the  jury  that  if  the  plaintiff  was  a  passenger 
on  the  defendant's  car,  and  upon  approaching  avenue  sig- 
naled the  defendant's  servants  to  stop  the  same  for  the  purpose 
of  permitting  her  [plaintiff]  to  alight  therefrom,  and  thereupon 
said  car  did  stop  at  or  near  said  intersection,  at  a  point  which  you 
may  believe  and  find  from  the  evidence  at  that  time  was  recognized 
and  habitually  used  by  the  defendant  for  discharging  passengers 
from  its  cars,  and  that  thereupon  plaintiff  proceeded,  with  all  rea- 
sonable expedition,  to  alight  from  said  car,  and  that,  while  she 
was  in  the  act  of  so  alighting,  the  servants  of  defendant  in  charge 
of  said  car,  whose  duty  it  was  to  control  the  movements  thereof, 
caused  the  same  to  suddenly  start  forward  without  giving  the  plain- 
tiff any  warning  of  their  intention  so  to  do,  and  that  in  consequence 
thereof,  the  plaintiff  was  thrown  from  the  car  and  injured,  the  ver- 
dict should  be  for  the  plaintiff,  unless  the  plaintiff  was  guilty  of 
negligence. ^^ 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  car  upon  which  plaintiff  was  a  passenger  came  to  a 
stop  between  street  and  avenue,  and  that  the  con- 
ductor saw  plaintiff  pass  from  her  seat  out  onto  the  platform 
for  the  purpose  of  alighting  from  the  car,  then  it  was  the  duty  of 
the  conductor  to  have  held  the  car  stationary  until  she  alighted,  or 
warn  her  not  to  alight,  if,  by  the  exercise  of  a  very  high  degree  of 
care,  such  as  would  be  exercised  by  careful  and  skillful  men  under 
the  same  circumstances,  he  could  have  done  so.^^ 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 
plaintiff  was  a  passenger  on  defendant's  cars,  that  the  agents  and 
servants  of  defendant  in  charge  of  said  car  knew  at  what  point 
plaintiff  desired  to  alight,  and  that,  when  they  reached  said  point, 
said  agents  and  servants  of  defendant  did  not  stop  a  sufficient  length 
of  time  to  permit  the  plaintiff,  acting  with  reasonable  care  and  dili- 
gence for  one  of  his  years,  to  alight  in  safety  from  said  cars,  and 
that  by  reason  thereof  the  plaintiff,  in  attempting  to  alight  was 
thrown  from  said  car  and  injured,  then  he  is  entitled  to  recover.^^ 

§   1635(10).    Nebraska 

The  court  instructs  the  jury  that,  before  the  plaintiff  would  be 
entitled  to  recover  against  the  defendant  she  must  establish  by 
preponderance  of  the  evidence  that,  while  she  was  in  the  act  of 
alighting  from  the  car,  it  then  standing  still,  the  car  was  suddenly 
started  forward,  and  that  this  was  the  proximate  cause  of  her  being 

91  McCaffery  v.  St.  Louis  &  M.  R.  93  Ridenhoiir  v.  Kansas  Citv  Cable 

R.  Co.,  90  S.  W.  816,  192  Mo.  144.  Ey.  Co.,  13  S.  W.  SS9,  102  Mo.  270. 

9  2  Cobh  V.  Linden  Ry.  Co.,  50  S.  W. 
310,  149  Mo.  135. 
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thrown  to  the  pavement.  Should  she  establish  such  fact  by  prepon- 
derance of  the  evidence,  you  will  find  for  plaintiff.  But  should  she 
fail  to  establish  such  fact,  to  such  degree,  then  you  will  find  against 
her.»* 

§    1635(11).    North    Carolina 

I  charge  you  that  if  you  shall  find  from  the  evidence,  by  its 
greater  weight,  that  the  train  was  slo^yed  down  on   approaching 

the  depot  at ,  at  the  usual  place  of  slowing  down  the  train, 

and  shall  further  find  from  the  evidence  that  the  train  came  to  a 
stop  before  the  plaintiff  attempted  to  alight  from  the  train,  and 
that  just  as  the  plaintiff  was  in  the  act  of  alighting  and  before  he 
had  a  reasonable  time  to  alight,  and  before  the  passengers  who 
were  to  alight  at  the  station  had  a  reasonable  time  to  alight,  the 
defendant's  engineer  suddenly,  without  notice,  moved  the  train  for- 
ward, which  motion  of  the  train  caused  the  plaintiff  to  fall,  or 
struck  him  and  knocked  him  down,  and  the  train  ran  over  his  foot 
and  injured  him,  it  is  your  duty  to  answer  the  first  issue,  "Yes," 
although  the  plaintiff  was  getting  off  on  the  opposite  side  of  tho 
train  from  the  station,  and  on  the  side  that  passengers  were  not  ac- 
customed to  alight.^^ 

§   1635(12).    Oregon 

You  are  instructed  that  if,  after  a  careful  examination  of  all  the 
evidence  in  this  case,  you  are  satisfied,  by  a  preponderance  there- 
of, that  at  the  time  the  plaintiff  was  injured  she  was  led  to  be- 
lieve, by  the  words  and  acts  of  the  defendant's  employe,  and  had 
reasonable  grounds  to  believe,  that  the  train  had  arrived  at  the 
station  at  which  she  wished  to  alight,  and  you  find  that  the  train 
had  stopped  and  was  standing  at  the  time  she  passed  from  the  plat- 
form of  the  car  to  the  steps  of  the  car,  and  after  she  had  reached 
the  steps  of  the  car,  and  while  there,  she  was  thrown  to  the  ground 
by  the  sudden  start  or  jerk  of  the  car,  or  in  any  other  manner, 
and  injured  in  the  manner  detailed  to  you  by  the  witnesses,  then 
you  will  be  justified  in  finding  that  the  injury  occurred  through  the 
neglect  or  want  of  care  of  the  defendant  company,  and  the  plain- 
tiff is  entitled  to  a  verdict  at  your  hands.^'^ 

§   1635(13).    Texas 

You  are  instructed  that,  if,  you  find  from  the  evidence  that  at 
the  time  alleged  the  plaintiff  was  a  passenger  on  one  of  defend- 
ant's passenger  trains,  going  from to ,  and  that,  upon 

the  arrival  of  the  train  at ,  the  plaintiff,  without  negligence 

8*  Flood  V.  Omaha  &  C.  B.  St.  Ry.  s'  Smitson  v.  Southern  Pac.  Co.,  GO 

Co.,  152  N.  W.  293,  98  Neb.  124.  P.  907,  37  Or.  74. 

95  Kearnev   v.    Seaboard   Air    Lhie 
Ry.,  74  S.  E.  593,  15S  N.  C.  521. 
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or  unreasonable  delay  on  his  ^-.rt,  attempted  to  alight  trom  the 
train,  and  that,  while  he  was  so  attempting  to  alight  therefrom, 
those  in  charge  of  the  train  put  it  in  motion,  whereby  the  plaintiff 
was  thrown  to  the  ground  and  injured  substantially  as  alleged,  and 
you  further  find  from  the  evidence  that  the  train  had  not  stopped 
at  the  station  a  reasonably  sufficient  length  of  time  to  enable  the 
plaintiff  to  alight  therefrom  in  safety,  and  that,  under  all  the  facts 
and  circumstances  of  the  case,  it  was  negligence  in  those  in  charge 
of  the  train  to  start  it  when  they  did,  and  that  the  plaintiff's  in- 
juries were  the  proximate  result  of  such  negligence,  then  the  plain- 
tiff" would  be  entitled  to  recover  for  such  injuries.*^* 

Guided  by  these  instructions,  if  you  believe  from  a  preponder- 
ance of  the  evidence  that  the  defendant's  passenger  train,  after  be- 
ing stopped  at  station,  was  started  up  by  the  employes  in 

charge  thereof,  before  a  reasonable  time  had  elapsed  for  passen- 
gers thereon  to  alight,  and  that  the  plaintiff''s  wife  w^as,  while  in 
the  act  of  alighting,  if  she  was,  by  the  motion  of  the  train,  thrown 
to  the  ground,  and  injured  in  any  of  the  respects  alleged  in  plain- 
tiff's petition,  and  you  believe  the  defendant's  servants,  in  the 
moving  and  handling  of  said  train,  at  the  time  and  in  the  manner 
they  did,  did  that  which  very  prudent,  cautious,  and  competent 
persons  would  not  have  done  under  the  circumstances,  and  that 
the  manner  of  such  moving  and  handling  of  the  train  was  the  di- 
rect cause  of  plaintiff's  wife  being  thrown  from  the  train,  if  she 
was,  you  will  return  a  verdict  for  plaintiff ;  but,  unless  you  so  find, 
you  will  return  a  verdict  for  defendant.  However,  if  you  do  not 
believe  from  a  preponderance  of  the  evidence  that  the  servants  in 
charge  of  said  train  failed  to  stop  the  same  the  time  that  very 
cautious,  prudent,  and  competent  persons  would  have  done  under 
the  circumstances  in  order  to  allow  passengers  thereon  to  alight 
at  said •  station,  or  if  you  do  not  believe  from  a  preponder- 
ance of  the  evidence  that  plaintiff's  wife  was  thrown  from  the  train 
while  she  was  in  the  act  of  alighting  therefrom,  or  if  you  believe 
the  servants  in  charge  of  said  train  stopped  the  same  the  length  of 
time  that  very  prudent,  cautious,  and  competent  persons  would  have 
done  under  the  circumstances,  to  enable  passengers  to  alight  there- 
from while  the  said  train  was  thus  stopped,  if  it  was,  or  if  you  be- 
lieve that  Mrs, failed  to  notify  any  agent  or  servant  of  de- 
fendant of  her  purpose  or  desire  to  get  off  said  train  at Sta- 
tion, and,  in  so  failing,  omitted  to  do  that  which  a  person  of  ordi- 
nary prudence  would  have  done  under  the  circumstances,  and  there- 
by directly  contributed  to  her  injury,  or  if  you  believe  that  in  at- 

98  Galveston,  H.  &  S.  A.  Ry.  Go.  v.  Berry,  109  S.  W.  393,  49  Tex.  Civ. 
App.  521. 
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tempting  to  alight  from  said  train  while  the  same  was  in  motion, 
if  she  did,  or,  in  the  manner  of  alighting  therefrom,  she  did  that 
which  a  person  of  ordinary  prudence  would  not  have  done  under 
the  circumstances,  or  if  you  believe  that  she  was  caused  to  be 
thrown,  or  that  she  fell,  from  the  said  train  by  the  failure  on  her 
part  to  use  the  care  that  a  person  of  ordinary  prudence  would  have 
done  in  alighting  from  the  car  under  the  circumstances,  or  if 
you  believe  she  jumped  from  the  said  moving  train,  and  that  in  so 
doing  she  did  what  a  person  of  ordinary  prudence  would  not  have 
done  under  the  same  or  similar  circumstances,  you  will,  in  either 
event  named  in  this  paragraph,  find  a  verdict  for  defendant,  al- 
though you  should  further  find  from  the  evidence  that  the  defend- 
ant company  was  also  negligent  in  the  particulars  alleged  by  plain- 
tifif.^'' 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 

on  the day  of ,  plaintiff  purchased  a  ticket  at , 

over  the  defendant's  road  to  ,  and  boarded  one  of  the  de- 
fendant's passenger  trains  at  ,  bound  for  ,  and  that 

she  became  and  was  a  passenger  on  said  train;  and  if  you  further 
find  from  the  evidence  that  when  the  train  on  which  plaintiff  was 

riding,  reached ,  she  used  reasonable  diligence  to  get  off  said 

train,  and  if  said  train  did  not  stop  at long  enough  for  her 

to  have  alighted  therefrom  in  safety,  and  if  while  she  was  en- 
deavoring to  get  off  of  said  train  it  was  negligently  started,  and  if 
by  reason  thereof,  she  was  caused  thereby  to  lose  her  balance  and 
to  be  thrown  from  the  steps  of  the  car  to  the  ground  or  she  was 
cfempelled  to  jump  from  said  steps  to  the  ground  and  was  injured 
without  fault  or  negligence  on  her  part ;  or  if  you  find  that  plaintiff 
started  to  alight  from  said  train  and  while  going  down  the  steps 
of  the  car  that  the  agents  and  servants  in  charge  of,  and  operating, 
said  train  negligently  and  carelessly  and  without  notice  or  warning 
to  plaintiff  caused  said  coach  and  train  to  be  suddenly  moved  one 
or  more  times  and  that  such  movement  or  movements,  if  any,  caused 
plaintiff  to  lose  her  balance  and  thereby  to  be  thrown  from  said 
steps  to  the  ground  below  or  that  said  movement  or  movements 
caused  plaintiff  to  jump  from  said  steps  to  the  ground  and  she  was 
thereby  injured;  or  if  by  reason  of  the  negligence,  if  any,  of  the 
parties  operating  said  train  in  failing  to  assist  her  to  get  off,  if  you 
find  there  was  a  failure,  and  if  you  find  that  such  failure  was  negli- 
gence, and  if  by  reason  thereof  she  was  caused  to  fall  and  be  in- 
jured without  fault  or  negligence  on  her  part;  and  if  you  further 
find  that  such  negligence  of  defendant,  if  any,  was  the  proximate 

»9  Galveston,  H.  &  N.  Ry.   Co.  v.  Morrison;  102  S.  W.  143,  46  Tex.  Civ. 
App.  1S6. 
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cause  of  her  injuries,  if  any,  then  in  either  event  you  will  find  for 
the  plaintiff,  unless  you  find  for  the  defendant  under  the  instruc- 
tions hereinafter  given  you.* 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
on  ,  the  plaintiff,  with  his  father  and  mother,  were  passen- 
gers on  one  of  the  defendant's  trains,  bound  for  the  station  of 

,  and  if  you  further  believe  that  as  soon  as  the  train  stopped 

at  the  plaintiff  and  his  father  arose  from  their  seats,  and 

proceeded  at  once  to  leave  said  train ;  and  if  you  further  believe 
that  while  attempting  to  alight  from  the  train,  the  plaintiff  reached 
the  steps  of  the  car ;  and  if  you  further  believe  that  while  plain- 
tiff was  on  the  steps  of  the  car  (if  you  find  he  was)  the  servants  of 
the  defendant  in  charge  of  the  train  suddenly  started  the  train  ; 
and  if  you  further  believe  the  servants  in  charge  of  said  train 
failed  to  stop  the  same  a  reasonable  length  of  time  for  the  pas- 
sengers to  get  off  without  injury  to  themselves;  and  if  you  fur- 
ther believe  that  the  sudden  starting  of  the  train  (if  you  find  it 
was  suddenly  started)  threw  the  plaintiff  from  the  car  steps  to 
the  platform  below ;  and  if  you  further  believe  that  the  plaintiff 
fell  on  his  side,  and  was  injured,  as  alleged;  and  if  you  further 
believe  the  plaintiff  and  his  father,  in  attempting  to  alight  from 
said  train  (if  you  find  they  did),  used  such  haste  and  caution  as 
persons  of  ordinary  prudence  would  have  exercised  under  the  same 
circumstances ;  and  if  you  further  believe  the  servants  in  charge 
of  said  train  were  guilty  of  negligence  in  starting  the  train  under 
the  circumstances  (if  you  find  the)^  suddenly  started  the  same)  ; 
and  if  you  further  believe  the  plaintiff's  injuries,  or  any  part  of 
them,  are  the  direct  and  proximate  result  of  the  negligence  of  the 
defendant — then,  in  that  event,  you  will  find  for  the  plaintiff;  but 
unless  you  so  believe  you  will  find  for  the  defendant.' 

The  jury  are  instructed  that  if  the  jury  believe,  from  the  evi- 
dence,  that   defendant's   employes,  after  having  stopped  its   train 

at  station   on   the  occasion  in   question,   and   after  having 

warned  passengers  to  alight,  and  while  the  plaintiff  was  in  the  act 
of  alighting,  caused  the  train  to  jerk,  and  threw  her  on  the  ground 
and  cross-ties,  and  that  such  acts  amounted  to  a  failure  on  the  part 
of  defendant's  employes  to  use  that  high  degree  of  care  which  very 
cautious  and  prudent  and  competent  persons  usually  exercise  un- 
der the  same  or  similar  circumstances  to  those  existing  at  that  time, 
and  that  such  want  of  care  was  the  direct  and  proximate  cause  of 
injury  to  the  person  of  the  plaintiff,  which  caused  her  physical  pain, 

1  St.  Louis  Soutliwestern  Ry.  Co.  of  2  st.  Louis  S.  W.  Rv.  Co.  of  Texas 

Texas  v.   Kennedy  (Civ.  App.)  9G   S.      v.  Byers  (Civ.  App.)  70  S.  W.  558. 
W.  653. 
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or  physical  and  mental  pain,  you  will  return  a  verdict  for  the  plain- 
tiff, unless  you  further  believe,  from  the  evidence,  that  the  plain- 
till,  on  the  occasion  in  question,  failed  to  exercise  ordinary  care 
to  avoid  injury  which  prudent  and  cautious  persons  usually  ex- 
ercise under  the  same  or  similar  circumstances  to  those  existing 
on  this  occasion,  and  that  such  failure  to  use  such  care  contributed 
directly  and  proximately  to  the  injury  of  said  plaintiff, 
in  which  event  you  will  return  a  verdict  for  the  defendant,  notwith- 
standing the  defendant's  employes  may  have  also  been  guilty  of 
negligence  which  contributed  directly  and  proximately  to  the  in- 
jury of  said  plaintiff.^ 

§  1635(14).    Virginia 

The  court  instructs  the  jury  that  it  is  the  duty  of  common  car- 
riers, such  as  street  railway  companies,  to  use  extraordinary  care 
and  caution  to  see  that  passengers  are  not  injured  in  getting  on 
or  off  their  cars,  and  that  it  was  the  duty  of  the  defendant  com- 
pany, their  servants  and  employes,  to  take  due  and  proper  precau- 
tion to  see  that  no  one  was  in  the  act  of  alighting  before  moving 
their  car  ahead  after  the  same  had  been  stopped  at  a  regular  point 
for  stopping;  and  if  the  jury  shall  believe  from  the  evidence  that 
the  plaintiff,  without  negligence  on  her  part,  was  in  the  act  of 
alighting  from  said  car,  and  that  the  defendant  company,  their  serv- 
ants or  employes,  failed  to  perform  their  duty  in  this  behalf,  and  by 
reason  thereof  the  plaintiff  was  injured,  then  the  jury  shall  find  for 
the  plaintiff.* 

§  (635(15).     Washington 

The  court  instructs  the  jury  that  if  you  believe,  from  a  fair  pre- 
ponderance of  the  evidence,  as  the  court  will  hereafter  define  the 
same,  that,  while  the  car  was  stopped,  plaintiff,  in  the  exercise  of 
due  care  and  diligence  on  his  part,  was  in  the  act  of  alighting  from 
said  car,  and  that  the  defendant,  by  its  conductor,  knowing  the  same, 
or,  by  the  exercise  of  extraordinary  care  and  diligence  on  the  part 
of  such  conductor,  having  opportunity  to  know  it,  started  the  car 
while  the  plaintiff  was  so  getting  off,  not  having  had  a  reasonable 
time  so  to  do,  and  thereby  injured  the  plaintiff,  then  your  verdict 
should  be  for  the  plaintiff.^ 

You  are  instructed  that  if  you  should  believe,  from  the  evidence 
in  this  case,  that  the  plaintiff,  while  alighting  from  one  of  defend- 
ant's cars  at  a  place  where  it  had  stopped  to  permit  her  to  alight, 
had  certain  of  her  clothing  caught  on  anything  connected  with  the 

3  Houston  &  T  C.  R.  Co.  v.  Dotson,  •■  Weksi  v.  Puget  Sound  Traction, 
.38  S.  W.  642,  15  Tex.  Civ.  App.  7-3.  Light   &   Power   Co.,   150   P.   443,   86 

4  Richmond    Traction    Co.    v.    Wil-  Wash.  404. 
liams,  46  So.  292,  102  Va.  253. 
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car,  and  that  the  conductor  saw,  or  might  have  seen,  by  exercising 
the  care  I  have  told  you  the  law  requires,  that  her  clothing  was 
thus  caught,  but  that  said  conductor  started  said  car  while  said  pas- 
senger was  thus  entangled,  and  that  she  was  injured  thereby  as 
alleged  in  the  amended  complaint,  then  I  instruct  you  that  such  con- 
ductor would  be  guilty  of  negligence  which  is  chargeable  against 
the  company.** 

§  1636.     Same — Duty   of   conductor,  on   receiving  starting  signal 
from  flagman,  to  avoid  injury  to  alighting  passenger 

You  are  instructed  that,  although  you  may  believe  from  the  evi- 
dence that  it  was  necessary  to  have  a  flagman  at and 

streets,  and  that  a  flagman  was  so  kept  to  notify  or  signal  for  cars 
to  cross  or  to  stop,  still,  if  you  find  from  the  evidence  that  the 

car  stopped  south  of  street,  and,  while  it  was  so  stopped, 

plaintiff  started  to  alight  from  said  car,  and  the  conductor  saw  her 
attempting  to  alight  while  said  car  was  stopped,  it  was  his  duty  to 
cause  said  car  to  remain  standing  until  plaintiff  had  a  reasonable 
time  to  alight,  notwithstanding  the  flagman  may  have  signaled  for 
the  car  to  cross.' 

The  court  instructs  the  jury  that  if  it  was  necessary,  to  avoid 

collisions  between  defendant's  cars  and  those  on  the street 

line,  then  the  defendant  had  the  right  to  adopt  the  regulation  that 

the  cars  of  defendant,  when  stopped  before  reaching street, 

should  go  forward  on  the  signal  of  the  watchman  to  the  gripman, 
without  any  bell  from  the  conductor,  provided  that  you  believe,  in 
carrying  out  this  regulation,  the  defendant  gave  such  notice  as  was 
reasonably  possible,  under  the  circumstances,  to  the  passengers, 
that  they  should  only  alight  on  the  further  crossing,* 

§  1637.     Same — Starting  signal  given  by  outsider 

«;    1637(1).    Missouri 

The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 

that  the  conductor  stopped  the  car  at street  to  let  Mrs.  K. 

and  plaintiff  get  off  said  car,  and  that  Mrs.  K.  got  off,  and,  before 
plaintiff  could  get  off,  some  one,  not  an  employe  of  the  defendant, 
without  the  knowledge  or  authority  of  the  conductor,  rung  the 
bell,  and  gave  the  motorman  the  signal  to  start,  and  in  pursuance  of 
said  signal  the  motorman  started  the  car,  and  plaintiff  fell  off,  then 
there  was  no  negligence  on  the  part  of  defendant,  and  plaintiff  can- 
not recover  in  this  case,  and  their  finding  will  be  for  defendant.* 

'•  Morrison  v.   Seattle  Electric  Co.,  «  .Tackson  v.  Grand  Ave.  Ry.  Co..  24 

115   P.   1076,   63   Wash.   531.  S.  W.  192.  118  Mo.  199. 

"  Jackson   v.'  Grand    Ave.   Ry.   Co.,  9  Krone     v.     Southwest     Missouri 

24  S.  W.  192,  lis  Mo.  199.  Eleetrir  Ry.  Co.,  71  S.  W.  712,  97  Mo. 

App.  609. 
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§   1637(2).     Rhode  Island 

You  are  instructed  that,  if  the  jury  find  that  the  car  upon  which 

the  plaintiff  was  riding  on  ,  came  to  a  full  stop  before  the 

plaintiff  attempted  to  alight  therefrom,  and  before  she  had  fully 
alighted  was  started  from  a  signal  to  start  being  given  by  some 
person  not  authorized  by  the  defendant  to  give  such  signal,  and  if 
the  jury  further  find  that  the  accident  which  happened  to  the  plain- 
tiff could  not  have  been  prevented  after  the  giving  of  such  an  un- 
authorized signal  by  the  exercise  of  due  diligence  on  the  part  of  the 
conductor  or  motorman  in  charge  of  said  car,  then  the  verdict  must 
be  for  the  defendant.^" 

§  1638.     Duty  of  carrier  after  giving  reasonable  opportunity  to 

leave  car 
§   1638(1).    United  States 

You  are  instructed  that,  if  the  jury  find  and  believe  from  the 
evidence  that  in  obedience  to  a  signal  defendant's  servants  in 
charge  of  its  car  caused  the  same  to  come  to  a  stop  at  or  near  the 

intersection   of  street   and  avenue,   in  the  city   of 

,  in  order  to  discharge  passengers,  then  and  there  desiring 

and  offering  to  alight  at  said  point,  and  there  remained  standing  a 
sufficient  length  of  time  to  afford  reasonable  opportunity  for  ^  wo- 
man of  ordinary  activity  to  alight  from  said  car,  and  that  after  so 
waiting  defendant's  conductor  signaled  or  notified  the  motorman 
in  charge  of  said  car  to  proceed  on  his  journey ;  and  if  you  find  from 
the  evidence  that  in  obedience  to  said  signal  said  motorman  caused 
said  car  to  move  forward  and  that  the  speed  of  the  same  was  in- 
creasing; and  if  you  find  from  the  evidence  that  at  the  time  or 
after  the  giving  of  said  signal  for  said  car  to  go  ahead,  or  that 
wdiile  said  car  was  again  moving  forward,  plaintiff  arose  from  her 
seat  and  started  toward  the  rear  platform  of  said  car,  or  had  al- 
ready stepped  upon  or  was  in  the  act  of  stepping  upon  the  rear  plat- 
form of  said  car  when  plaintiff's  companion, ,  or  some  other 

passenger,  hallooed  to  the  conductor  to  stop  said  car,  if  you  find 
they  or  either  of  them  did  so  halloo ;  and  if  you  find  from  the  evi- 
dence that  said  conductor,  in  obedience  to  such  command  or  re- 
quest, signaled  his  motorman  to  stop  the  car,  and  that  the  motor- 
man  in  obedience  to  said  signal  caused  his  car  to  stop,  and  that  in 
stopping  said,  car  under  said  circumstances  said  motorman  exer- 
cised that  degree  of  care  that  a  careful  and  skillful  motorman 
would  be  expected  to  exercise  under  the  same  or  similar  circum- 
stances— then  plaintiff  cannot  recover,  and  your  verdict  will  be 
for  defendant,  and  this  is  true  although  you  may  further  find  from 

10  Moore  v.  Woonsocket  Street  Ry.    Co.,  92  A.  980. 
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the  evidence  that  said  car  was  stopped  suddenly  and  with  a  jerk, 
and  that  the  jerking  motion  of  said  car  caused  plaintiff  to  fall." 

§   1638(2).    Florida 

The  jury  are  instructed  that  after  reasonable  alighting  time  for 
passengers  has  elapsed  the  conductor  of  a  train  should  then  avoid 
all  injury  to  a  passenger  that  he  possibly  can  when  he  knows  or 
sees  that  he  is  about  to  suffer  some  damage.^^ 

§   1638(3).    Indiana 

You  are  instructed  that,  if  a  car  stops  at  a  place  where  cars  are 
accustomed  to  stop,  for  the  discharge  of  passengers,  a  passenger 
desiring  to  alight  has  a  right  to  assume  that  the  car  will  remain 
standing  long  enough  to  enable  all  that  desire  to  do  so,  to  safely 
alight  from  said  car.  You  are  instructed  that  stopping  a  reasonable 
time  for  a  passenger  to  alight  from  such  car  is  not  sufficient,  but  it 
is  the  duty  of  the  conductor  or  other  person  in  charge  of  the  said 
car  to  see  and  know  that  no  passenger  is  in  the  act  of  alighting 
from  such  car,  or  in  a  dangerous  position,  before  putting  the  car 
of  which  he  is  in  charge  in  motion  again.-^^ 

§   1638(4).    Mississippi 

You  are  instructed  that  a  common  carrier  is  bound  to  delay  at  a 
station  or  stopping  place  only  a  reasonable  length  of  time  for  the 
purpose  of  allowing  passengers  to  alight,  unless  those  in  charge 
know,  or  have  reason  to  know,  that  some  passenger  has  not  got  oft', 
and  is  desiring  to  do  so.^* 

You  are  instructed  that  passengers  on  a  street  car,  when  at  their 
place  of  destination,  should  leave  the  car  with  reasonable  dispatch ; 
and  after  the  car  has  stopped  a  reasonable  time  for  passengers  to 
get  off,  and  as  soon  as  all  passengers  destined  for  a  particular  place, 
or  intending  to  get  off  there,  have  apparently  left,  and  the  conductor 
has  no  notice  that  any  one  else  is  trying  to  get  off,  then  the  con- 
ductor may  properly  start  his  car.^^ 

You  are  instructed  that,  if  the  car  had  stopped  a  reasonable  time, 
and  the  plaintiff  did  not  step  from  the  car  until  after  the  car  had 
started,  and  was  not,  at  the  time  of  starting  the  car,  apparently 
in  the  act  of  leaving  it,  and  the  conductor  did  not  know,  or  have 
any  notice,  or  have  reason  to  know  that  the  plaintiff  was  intending 
or  desiring  to  get  off  there,  then  there  was  no  negligence  on  his 
part  in  starting  the  car.^^ 

11  St.  Louis  Transit  Co.  v.  Thomp-  '^  Gilbert  v.  West  End  St.  Ry.  Co., 
son  (C.  C.  A.  Mo.)  137  F.  713,  70  C.      36  N.  E.  60,  160  Mass.  403. 

C.  A.  405.  15  Gilbert  v  West  End  St.  Ry.  Co., 

12  Florida  Ry.  Co.  y.  Dorsey,  52  So.      36  N.  B.  60,  160  Mass.  403. 

963,  59  Fla.  260.  i6  Gilbert  v.  West  End  St.  Ry.  Co., 

13  Louisville  &  S.  I.  Traction  Co.  v.      36  N.  E.  60,  160  Mass.  403. 
Korbe  (App.)  90  N.  E.  483. 
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You  are  instructed  that,  if  the  jury  find  that  the  car  had  waited 
a  reasonable  length  of  time  for  passengers  to  alight,  and  that  the 
plaintiff  delayed,  and  was  not  apparently  in  the  act  of  leaving  the 
car  when  the  bell  was  given  for  the  car  to  start,  and  the  conductor 
had  no  notice  or  knowledge  of  the  plaintiff's  intention  or  desire  to 
get  off,  then  there  was  no  negligence  in  starting  the  car.^' 

You  are  instructed  that  the  conductor  was  not  bound  to  know 
that  every  passenger  had  left  the  car  that  was  intending  to  leave  it 
at  that  place,  in  the  absence  of  any  sign  of  such  intention;  and  if, 
after  waiting  a  reasonable  time,  he  took  reasonable  means  to  see 
whether  passengers  were  at  tWe  time  leaving  the  car,  and  no  one 
appeared  to  be  leaving  it,  and  the  conductor  did  not  know,  or  have 
any  reason  to  know,  that  the  plaintiff  was  intending  to  get  off, 
there  was  no  negligence  in  starting  tlie  car.^^ 

§   1638(5).    Missouri 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 

defendant's  car  came  to  a  stop  in  front  of  or  near  to 's  store, 

and  there  remained  standing  a  sufficient  length  of  time  to  permit 
passengers  then  and  there  desiring  and  offering  to  alight  from 
said  car  to  do  so,  and  then  started  forward,  and  that  thereafter,  and 
while  said  car  was  so  moving  forward  plaintiff's  wife  arose  from 
her  seat,  and  started  to  leave  said  car,  and  that  defendant's  servants 
in  charge  of  said  car  then  stopped  the  same  in  the  shortest  time 
and  space  possible  with  the  means  and  appliances  then  at  hand,  then 
plaintiff  cannot  recover  in  this  action,  and  your  verdict  will  be  for 
the  defendant.-^® 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 

the  train  was  stopped  at  station  a  sufficient  length  of  time 

for  the  female  plaintiff  to  conveniently  alight,  considering  her  age 
and  physical  condition,  and,  without  any  fault  of  defendant's  serv- 
ants in  charge  of  said  train,  she  failed  to  do  so,  and  the  conduc- 
tor, not  knowing  and  having  no  reason  to  suspect  that  plaintiff"  was 
attempting  to  alight,  or  was  in  the  act  of  alighting,  caused  the  train 
to  start  while  she  was  so  alighting,  or  attempting  to  alight,  then 
defendant  is  not  liable.^'' 

§   1638(6).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  train  stopped  at a  sufficient  length  of  time  for  the  pas- 
sengers to  get  off  in  the  exercise  of  ordinary  dispatch,  the  defend- 
ant had  the  right  to  start  the  train,  unless  it  knew  there  were  other 

17  Gilbert  V.  West  End  St.  Ry.  Co.,  is  Shareman   v.    St.    Louis   Transit 

80  N.  E.  C50,  1(50  Mass.  403.  Co.,  78  S.  W.  846,  103  Mo.  App.  515. 

1^^  Gilbert  V.  West  P:nd  St.  Ry.  Co.,  20  Hickman    v.    Missouri    Pae.    Ry. 

36  N.  E.  60,  160  Mass.  403.  Co.,  4  S.  W.  127,  91  Mo.  433. 
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persons  who  desired  to  get  off,  and  if  it  did  so  start  it  after  such 
time,  without  such  knowledge,  you  will  return  a  verdict  for  de- 
fendant.^^ 

5)   1638(7).    Wyoming 

You  are  instructed  that  in  case  the  train  in  question  was  stopped 
a  sufficient  time  for  plaintiff  to  alight,  those  operating  such  train 
were  under  no  obligation  to  ascertain  if  plaintiff  had  actually  got- 
ten off  or  not.^" 

§  1639.  Same — Duty  of  carrier  as  dependent  upon  knowledge  that 
passenger  is  alighting 
You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  defendant,  in  the  operation  of  its  train  of  cars  on  which  the 
plaintiff"  was  a  passenger,  stopped  its  said  train  to  permit  passengers 
to  alight  therefrom  and  to  receive  other  passengers  thereon,  and 
that,  after  stopping  such  train  for  such  time,  the  same  was  then 
put  in  motion  in  the  ordinary  and  customary  way,  and  that  while 
the  train  was  so  stopped  the  plaintiff  had  a  reasonable  and  suffi- 
cient time,  by  the  use  of  ordinary  care  and  prudence,  in  which  to 
leave  said  train  while  the  same  was  standing  still,  but  did  not  do 
so,  and  thereafter,  without  the  knowledge  of  the  defendant  or  any 
of  its  employes  in  charge  of  said  train,  went  to  the  rear  end  thereof 
for  the  purpose  of  making  his  exit  therefrom,  and  that,  while  at- 
tempting said  exit,  said  train  was  put  in  motion,  and  by  reason 
thereof  the  plaintiff  lost  his  balance  and  fell  or  jumped  from  said 
train  while  the  same  was  in  motion,  then,  in  such  event,  the  de- 
fendant would  not  be  guilty  of  negligence  in  the  operation  of  its 
said  train  and  car,  and  it  would  be  your  duty  to  find  for  the  de- 
fendant, even  though  you  should  find  that  the  plaintiff  was  injured 
by  reason  of  the  falling  or  jumping  from  the  train  in  the  manner 
alleged  in  the  declaration,  and  that  such  falling  or  jumping  by 
the  plaintiff  from  said  train  was  actually  caused  by  the  sudden 
starting  of  the  train  in  motion.^^ 

§  1640.     Duty  as  to  passenger  going  on  platform  while  train  in 

motion  for  purpose  of  alighting 
§  1640(1).    Missouri 

You  are  instructed  that  negligence  cannot  be  imputed  to  one  who 
has  not  sufficient  capacity  or  discretion  to  understand  danger, 
and  use  proper  means  to  guard  against  it,  and  the  mere  fact  that 
plaintiff"  was  on  the  steps,  if  he  was  there,  when  there  was  room 

-1  St.  Louis   Southwestern  Ry.  Co.  L.  R.  A.  (N.  S.)  217,  Ann.  Cas.  1912C. 

of  Texas  V.  Haynes  (Civ.  App.)  8G  S.  788. 
W.  934.  2.3  Atlanta  &  St.    A.  B.   Rv.  Co,  v. 

2  2  Cliicago,    B.    &    Q.    Ry.    Co.    v.  Kelly,  82  So.  57,  77  Fla.  479. 
Lampman,  104  P.  533,  18  Wyo.  106,  25 
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inside,  does  not  absolve  defendant  from  liability ;  and  whether 
the  steps  were  a  more  dangerous  place  than  inside  the  car,  and,  if 
so,  whether  plaintiff  had  at  the  time  sufficient  capacity  and  discre- 
tion to  understand  that  it  was  the  more  dangerous,  are  questions 
that  the  jury  must  determine  under  all  the  facts  and  circumstances 
in  proof.^* 

§   1640(2).     Texas 

The  jury  are  instructed  that  while  it  devolves  upon  the  defend- 
ant railroad  company  to  use  that  highest  degree  of  care,  prudence, 
and  foresight  which  prudent  men  engaged  in  the  business  of  op- 
erating a  railroad  as  usually  conducted  would  employ — that  is, 
such  as  is  reasonably  practicable — yet  they  are  instructed  that  the 
defendant  is  not  an  insurer  of  the  safety  of  its  passengers,  and  if 
the  jury  believe  from  the  evidence  that  the  plaintiff  did  go  out 
upon  the  platform  of  the  defendant's  car  while  the  same  was  in 
rapid  motion  for  the  purpose  of  alighting  therefrom,  and  that  while 
upon  said  platform  the  plaintiff  was  thrown  therefrom  and  in- 
jured by  reason  of  the  jerk  or  lurch  of  said  train,  still  the  plain- 
tiff cannot  recover  for  said  injuries  occasioned  thereby,  if  the  jury 
find  they  were  so  occasioned,  unless  they  further  believe  from  the 
preponderance  of  the  testimony  that  said  jerk  or  lurch  was  unusual 
or  violent,  and  not  such  jerk  or  lurch  as  was  incident  to  the  ordinary 
and  proper  operation  of  said  train,  and  further  find  that  plaintiff 
was  not  guilty  of  contributory  negligence  in  going  upon  said  plat- 
form under  all  the  circumstances  which  proximately  in  part  brought 
about  said  injuries.^^ 

§  1641.     Suddenly  starting  or  jerking  train  or  car  after  slowing 
down  and  while  passenger  on  platform  for  purpose  of 
alighting 
See,  also,  ante,  §  1635(2),  note  73. 
§  1641(1).    Illinois 

The  court  instructs  the  jury  that  if  you  believe,  from  all  the  evi- 
dence in  this  case,  that  the  plaintiff  became  and  was  a  passenger 
upon  a  car  of  defendant,  and  that  her  fare  was  paid  to  the  conduc- 
tor, and  that  the  plaintiff  gave  to  the  conductor  on  such  car  rea- 
sonable notice  of  her  desire  to  get  off  of  said  car  at  the  corner  of 

and  streets,  as  alleged   in  her  declaration,  it  then 

and  there  became  and  was  defendant's  duty  to  stop  said  car  at  said 
place,  upon  arriving  at  the  same,  a  sufficient  length  of  time  to  en- 
able plaintiff  to  alight  therefrom  in  safety;  and  if  the  jury  further 
believe,  from  all  the  evidence,  that  the  defendant  thereafter  ran  its 

2  4  Ridenhour  v.  Kansas  City  Cable  23  Houston  &  T.  C.  Ry.  Co.  v.  John- 

Ry.  Co.,  13  S.  W.  889,  102  Mo.  270.         son  (Civ.  App.)  103  S.  W.  239. 
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said  car  to  the  said  corner  of and  streets,  and  was 

then  and  there  in  the  act  of  slowing  up  or  stopping  said  car,  and 
that  the  plaintiff  was  then  and  there  exercising  all  due  care  and  cau- 
tion for  her  own  safety,  and  that  while  so  exercising  said  care 
and  caution  she  was  preparing  to  alight  from  said  car  when  it 
should  come  to  a  stop,  and  that  such  act  or  acts  by  her  of  preparing 
to  alight  at  the  time,  under  all  the  circumstances  and  in  the  man- 
ner shown  by  the  evidence,  were  not  negligence  or  carelessness  on 
her  part,  and  that  the  defendant  then  and  there  did  no<-  so  stop  the 
said  car  as  that  the  plaintiff  could  safely  alight  therefrom,  but  sud- 
denly started  said  car  in  such  manner  that  it  thereby  then  and 
there  threw  the  plaintiff  to  the  ground,  and  that  such  starting  of  the 
car  was  negligence  on  the  part  of  the  defendant,  and  that  the  plain- 
tiff was  thereby  injured  as  charged  in  her  declaration,  and  that 
plaintiff  was  during  all  the  time  in  the  exercise  of  due  care  and 
caution  for  her  own  safety,  then  the  defendant  would  be  liable  to 
the  plaintiff  for  such  injury,  and  in  such  case  you  will  find  for  the 
plaintiff.^® 

§   1641(2).    Kentucky 

You  are  instructed  that  it  was  the  duty  of  the  employes  in  charge 

of  the  train  in  question  to  stop  the  same  at  the station ;  and, 

if  you  believe  that  as  the  train  approached  the  station  it 

slackened  its  speed  and  the  plaintiff  thereafter,  while  exercising 
ordinary  care  for  his  own  safety,  went  upon  the  platform  of  the 
car  with   the  purpose  of  alighting  therefrom,  and   that   after   he 

reached  the  platform,  and  just  before  the  train  reached  the 

station,  without  warning  or  notice  to  the  plaintiff  the  train  was 
caused  to  suddenly  increase  its  speed,  and  that  because  of  such 
sudden  increase,  if  any,  the  plaintiff  was  thrown  from  the  train, 
you  will  find  for  the  plaintiff;  unless  you  so  believe,  you  will  find 
for  the  defendant."' 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

was  a  passenger  on  the  train,  as  set  out  in  No. ,  and 

that,  as  the  train  drew  into  the  city  of  ,  the  brakeman  an- 
nounced the  station,  and,  after  announcing  the  station,  opened 
and  left  open  the  door  of  the  car,  and  the  train  began  to  slacken 

its  speed,  and  that  thereupon arose  from  his  seat  preparatory 

to  getting  off  the  train,  and  went  to  the  door  of  the  car,  and  while 
he  was  there  and  the  train  was  running  at  a  very  slow  rate  of  speed 
the  train  was  negligently  caused  to  make  an  unusual,  unnecessary, 

and  sudden  jerk  forward,  with  such  force  that was  thrown 

or  knocked  from  the  platform  and  caused  to  fall   from  the  train 

2  6  Springfield    Consol.    Ry.    Co.    v.  27  Louisville  &  N.  R.  Co.  v.  Bland, 

Hoeffuer,  51  N.  E.  SS4,  175  111.  634.  ISS  S.  W.  4GS,  171  Ky.  424. 
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while  exercising  ordinary  care  for  his  own  safety,  as  set  out  in  No. 

,  you  will  find  for  the  plaintiff.^* 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
was  a  passenger  on  the  train,  and  that  the  brakeman  called 


the  station  and  opened  the  door  of  the  car,  and  after  this  the  train 
came  to  a  stop  and  started  up  again  without  giving  a  reasonable 

time  for to  alight,  and  he  was  thrown  from  the  train  and 

killed,  you  should  find  for  the  plaintiff.'^® 

§   1641(3).    Texas 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evidence 
that  on  the  occasion  in  question,  the  defendant's  train  on  which 

plaintiff  was  riding,  was  approaching  the  station  at and  that 

one  of  defendant's  employes  in  charge  of  said  train  called  out  said 
station  and  there  indicated  to  plaintiff  that  the  train  was  approach- 
ing same,  and  said  train  began  to  slow  down,  and  that  plaintiff 
left  the  coach  in  which  he  was  riding  and  went  on  the  steps  thereof 
for  the  purpose  of  alighting  therefrom,  and  if  you  believe  that  said 
train  stopped  or  was  running  very  slowly  so  that  plaintiff  could 
have  alighted  safely  therefrom  and  was  in  the  act  of  doing  so  or 
about  to  do  so,  and  that  said  train  was  then  suddenly  started  or 
jerked  forward  by  defendant's  employe  or  employes  in  charge  of 
or  operating  same,  and  that  thereby  the  plaintiff  was  thrown  vio- 
lently therefrom  upon  the  ground  and  thereby  received  the  inju- 
ries complained  of,  and  that  the  sudden  starting  or  jerking  of  said 
train  was  under  the  circumstance  negligence  on  the  part  of  de- 
fendant's employe  or  employes  in  charge  of  or  operating  same, 
and  that  such  negligence  was  the  proximate  cause  of  plaintift"'s  in- 
jury, you  will  find  for  the  plaintiff  unless  you  find  for  the  defend- 
ant under  other  instructions  given  you  by  the  court.^® 

§  1642.     Duty  as  to  person  getting  off  while  train  in  motion 

§   1642(1).    Mississippi 

The  court  instructs  the  jury,  for  the  plaintiff,  that  although  they 
may  believe  that  the  flagman  of  the  train  called  to  the  plaintiff  once 
or  twice,  in  a  tone  of  voice  sufficiently  loud  to  be  heard  by  persons 
of  ordinarily  good  hearing  in  the  same  position,  not  to  get  off  at 
that  time  and  place,  and  that  the  train  would  stop,  and  plaintiff 
either  failed  to  hear  him  because  of  partial  deafness  or  declined  to 
regard  his  warning,  and  alighted  from  the  train  while  in  motion, 
and  was  thereby  injured,  yet  before  they  can  find  for  defendant 
they  must  further  believe  from  the  evidence  that  the  said  warning 

28  Illinois   Cent.    R.    Co.   v.   Dallas'  so  Chicago,   R.   I.   &  G.   Rv.   Co.   v. 

Adm'x,  150  S.  W.  .536,  150  Ky.  442.  Comstock  (Civ.  App.)  189  S.  W.  109. 

2  9  Illinois   Cent.   R.    Co.   v.   Dalla.s' 
Adm'x,  150  S.  W.  536,  150  Ky.  442. 
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was  given  to  her  in  time  to  have  prevented  the  injury  if  plaintiff 
had  acted  ui)on  the  same  with  ordinary  caution,  and  that  if  plaintiff 
liad  licard  said  warning,  and  had  acted  thereon  as  a  person  of  ordi- 
nary care  and  prudence,  after  the  same  was  given  by  the  flagman, 
tlie  injury  wouKl  not  have  occurred. ^^ 

§    1642(2).    Missouri 

You  arc  instructed  that,  if  you  believe  from  the  evidence  de- 
fendant received  and  accepted  the  plaintiff'  as  a  passenger  upon 
one  of  its  street  cars  which  it  was  then  operating  by  its  servants 
upon  and  in  charge  thereof,  and  that  plaintiff'  was  injured  while  a 
passenger  of  defendant,  and  while  in  the  act  of  alighting  from 
such  car,  by  reason  of  the  acts  of  the  servants  of  defendant  upon 
and  in  charge  of  said  car  operating  the  same  failing  to  allow  plain- 
tiff" a  reasonable  time  to  get  off  of  said  car,  and  causing  or  per- 
mitting said  car  to  be  suddenly  started  or  jerked  forward,  then 
the  defendant  and  its  servants  upon  and  in  charge  of  said  car  op- 
erating the  same  were  bound  to  exercise  towards  plaintiff,  for  his 
safety  as  a  passenger  on  such  car,  in  the  respects  referred  to  in 
the  instructions,  the  highest  reasonably  practicable  degree  of  care 
a  very  prudent  person  engaged  in  like  business  would  exercise  un- 
•der  similar  circumstances  to  those  disclosed  by  the  evidence  in  this 
case.^~ 

§  1643.     Duty  to  prevent  passenger  from  getting  ofT  moving  car 

The  court  further  instructs  you  that  defendant's  conductor  was 
not  bound  to  anticipate  that  plaintiff'  would  attempt  to  alight  from 
said  moving  car ;  and  unless  you  shall  believe  from  the  evidence 
that  defendant's  conductor  in  charge  of  said  car  discovered  plain- 
tiff's intention  to  alight  from  said  car  while  same  was  in  motion, 
and,  after  so  discovering  said  intention,  said  conductor  could  have, 
by  ordinary  care,  warned  the  plaintiff  in  time  to  have  prevented 
her  from  stepping  from  said  car,  and  failed  to  do  so,  then  the  law 
is  for  the  defendant,  and  you  will  so  find.^^ 

§  1644.     Mutual  mistake  of  passenger  and  conductor 

You  are  instructed  that,  if  the  plaintiff's  eff'ort  to  get  off  caused 
her  to  fall,  and  her  fall  and  injuries  were  the  result  of  mutual  mis- 
take and  misunderstanding  between  her  and  the  conductor  in  re- 
lation to  the  signals  that  passed  between  them,  and  the  mistake 
was  such  as  a  reasonably  prudent  passenger  and  a  careful  and  skill- 
si  Yazoo  &  M.  V.  R.  Co.  v.  Hatch.  ^^  Padncah  Traction  Co.  v.  Tolar, 
.3.5  So.  941.                                                          171  S.   W.  1009,  162  Ky.  50. 

•■5  2  Setzler   v.   Metropolitan   St.   Ry. 
Co.,  127  S.  W.  1,  227  Mo.  4-54. 
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ful  conductor  exercising  a  very  high  degree  of  care  would  make 
under  like  circumstances,  then  the  plaintiff  cannot  recover.^* 

§  1645.     Duty  to  set  down  passengers  at  suitable  and  safe  place 

§   1645(1).    Alabama 

The  court  charges  the  jur)^  that  if  the  defendant,  by  its  em- 
ployes, stopped  its  car  for  plaintiff  to  alight  at  a  place  where  the 
step  was  so  high  from  the  ground  that  she  could  not  alight  with- 
out great  danger  of  falling,  such  place  was  an  improper  one  for 
such  stop  to  have  been  made.^^ 

§   1645(2).     Arkansas 

You  are  told  that  it  was  the  duty  of  the  defendant  to  stop  its 
train  so  that  the  plaintiff  could  alight  upon  the  platform,  and  if 
it  failed  to  do  so,  and  the  plaintiff  was  without  her  fault  injured 
by  reason  thereof,  your  verdict  should  be  for  the  plaintiff.^^ 

You  are  further  told  that,  in  providing  safe  and  convenient  means 
of  egress  and  ingress,  it  is  the  duty  of  the  railroad  company  to 
provide  lights  at  their  stations  for  the  safety  of  passengers  ar- 
riving or  departing  at  night,  and  if  a  passenger  is  injured,  with- 
out fault  on  his  or  her  part,  by  the  failure  to  provide  such  lights, 
the  company  is  liable.  So  in  this  case,  if  you  believe  from  a  pre- 
ponderance of  the  evidence  that  the  defendant  failed  to  provide 
lights  so  that  the  plaintiff  could  see  how  to  alight  in  safety,  and 
that  she  was,  without  fault  on  her  part,  injured  by  reason  of  such 
failure  to  provide  lights,  your  verdict  should  be  for  the  plaintiff.^' 

§  1645(3).    Georgia 

The  court  instructs  the  jury  that  it  is  the  duty  of  a  street  car 
company  to  select  a  reasonably  safe  place  for  landing  passengers, 
wherever  it  may  stop  a  car  for  that  purpose.^* 

§   1645(4).     Illinois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  defendant  stopped  its  trains  for  passengers  to  alight  at 

street  and  avenue  in  the  city  of  at  a  place 

which  was  unsafe  and  dangerous  for  passengers  to  alight,  and 
that  plaintiff  was  told  or  encouraged  to  get  off  at  such  place,  and 
while  so  doing  she  was  injured,  then  the  defendant  would  be  liable, 
and  the  verdict  should  be  for  plaintiff,  if  she  did  not  contribute  to 
the  accident  by  want  of  ordinary  care,  or  by  failure  to  observe 
ordinary  care.^* 

34  Cobb   V.   Lindell   Ry.   Co.,   50   S.  3  7  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 

W.  310,  149  Mo.  1.35.  Briggrs,  113  S.  W.  644,  87  Ark.  581. 

3  5  Mobile  Light  &  R.  Co.  v.  Walsh,  ss  Macon  Ry.  &  Light  Co.  v.  Vining, 

40  So.  560,  146  Ala.  295.  51  S.  E.  719,  123  Ga.  770. 

36  St.  Louis,  I.  M.  &  S.  Ry.  Co.   v.  39  Mayzels  v.  Chicago  City  Ry.  Co., 

Briggs,  113  S.  W.  644,  87  Ark.  581.  177  111.  App.  534. 
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§  1645(5).    Maryland 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence  in 
the  cause  that  the  plaintiff,  on  ,  purchased  of  the  defend- 
ant's agent  in  ,  a  ticket  which   entitled  her  to  be  carried 

in  one  of  the  defendant's  passenger  cars  on  its  railroad  from 

to  ,  a  station  on  the branch  of   railroad   in  

county,  ,  and  that  the  defendant  had  provided  a  platform 

at  said  station  of for  the  safety  of  its  passengers  in  alight- 
ing from  its  cars,  that  when  the  train  upon  which  the  said  plaintiff 

was  a  passenger  approached  the  said  station  of it  slackened 

its  speed  and  nearly  stopped  at  said  station,  but  that  the  said  plain- 
tiff was  not  allowed  sufficient  time  and  opportunity  to  get  off  said 
train  on  to  said  platform,  and  before  giving  the  said  plaintiff  suffi- 
cient time  to  get  off  said  train  on  to  said  platform  the  said  train 
moved  on  and  went  beyond  said  platform,  and  stopped  at  a  point 
where  the  said  defendant  had  provided  no  platform,  or  other  means, 
for  the  said  plaintiff  to  safely  alight  from  its  said  cars,  and  that 
the  defendant's  conductor  or  agent  told  the  said  plaintiff  to  get  off 
said  cars  at  said  point,  and  at  the  same  time  defendant's  said  con- 
ductor or  agent  used  harsh  and  profane  language  in  the  pres- 
ence and  hearing  of  said  plaintiff,  and  that  the  plaintiff  was  ex- 
cited and  alarmed  by  the  use  of  said  language,  and,  upon  being 
told  by  said  conductor  or  agent  to  get  off  said  train,  the  plaintiff' 
asked  him  "How?"  and  that  the  said  conductor  in  answer  there- 
to, replied,  "Jump !"  and  that,  laboring  under  said  excitement  and 
alarm,  the  plaintiff  did  then  and  there  get  off  said  tram,  and  in- 
so  getting  off  was  thereby  injured  in  one  of  her  limbs,  then  the 
plaintiff  is  entitled  to  recover  in  this  action ;  and  in  assessing  the 
damages  to  be  allowed  the  plaintiff,  the  jury  are  to  consider  the 
health  and  condition  of  the  plaintiff  before  the  injury  complained 
of,  as  compared  with  her  present  health  and  condition  in  conse- 
quence of  said  injury,  and  whether  said  injury  is  in  its  nature  per- 
manent, and  also  the  mental  and  physical  suffering  to  which  she 
was  and  is  subjected  by  reason  of  said  injury,  and  to  allow  such 
damages  as  in  their  opinion  will  be  a  fair  and  just  compensation  for 
the  injury  which  the  plaintiff  has  sustained.*® 

§   1645(6).     Michigan 

You  are  instructed  that  these  are  the  things  that  are  claimed 
to  be  negligent,  and  that  I  think  you  may  consider:  First,  that 
there  was  no  light  there,  as  the  plaintiff  claims,  if  you  find  that  to 
be  a  fact  that  there  was  no  light  there.  Defendant  claims  that  the 
brakeman  had  a  lantern  on  his  arm,  and  that  it  showed  suffi- 
ce Baltimore  &  Ohio  R.  Co.  v.  Leapley,  G5  Md.  571,  4  A.  891. 
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cient  light  for  all  purposes.  Now,  the  plaintift  says  that  there 
wasn't  any  light;  that  the  brakeman  didn't  have  any  light  there 
at  all.  Now,  if  it  was  entirely  dark  there,  or  if  it  was  so  dark  that 
the  plaintiff  could  not  see  where  to  step,  and  the  train  stopped  there 
for  her  to  get  out,  and  she  missed  her  way  by  reason  of  not  being 
able  to  see,  when  she  thought  it  was  safe  for  her  to  step  down, 
then  that  might  amount  to  such  negligence,  upon  the  part  of  the 
defendant,  as  would  justify  recovery,  if  you  find  it  to  be  such. 
That  is,  it  is  for  you  to  say  whether  or  not  that  was  such  negli- 
gence as  I  have  explained  to  you  it  consists  of,  and,  if  you  find 
that  that  comes  under  the  definition  I  have  given  you,  then  it  is 
proper  for  you  to  base  a  verdict  upon  that,  provided  proof  of 
other  things  are  made,  and  you  must  find,  in  order  to  so  determine, 
that  that  was  the  reason  of  the  injury,  that  that  was  the  cause  of  it. 
And  it  is  claimed  that  the  distance  was  great  from  the  step  to  the 
ground,  and  that  is  for  you  to  consider  whether  that  was  a  proper 
distance  to  require  a  passenger  to  step  down ;  and  this  woman  is 
to  be  judged  by  her  condition  at  that  time,  because  it  is  shown  in 
this  case  that  the  brakeman  himself  did  have  hold  of  her  arm,  and 
must  have  known,  or  ought  to  have  known,  something  about  the 
fact  that  it  was  a  woman,  and  her  size,  etc.,  and  anything  that  he 
could  tell  when  he  was  there,  and  you  should  consider  that  in  de- 
termining whether  defendant  was  guilty  of  negligence  in  allow- 
ing her  to  step  down  that  length  of  step.  Now,  it  is  claimed,  also, 
that  the  j^ox  was  placed  upon  tilting  ground,  and  that  it  did  tilt 
•toward  the  west,  and  that  is  claimed  as  negligence.  This  is  for  you 
to  consider  under  what  I  have  stated  to  you  of  what  negligence  is, 
and  it  is  for  you  to  say  whether  placing  of  that  box 
in  that  way,  if  you  find  it  to  be  tilting,  was  negligence ;  defendant 
denying  that  the  ground  was  slanting,  and  claiming  that  the  ground 
was  level  at  the  time.  It  is  claimed,  also,  on  the  part  of  the  plain- 
tiff that  the  box  was  placed  too  far  under  the  step,  and  that  plain- 
tiff', when  stepping  off,  instead  of  stepping  on  the  box  securely, 
stepped  on  the  outside  edge  of  it,  and  in  that  way  she  slid  oft'  the 
box,  and  that  that  caused  the  injury  of  which  she  complains. 
Now,  I  think  you  may  consider  these,  and  if  you  find  that  de- 
fendant was  guilty  of  any  act  of  negligence  in  any  one  of  these  four 
things,  and  that  complainant  was  not  at  all  negligent  herself  (that 
is,  that  no  negligence  on  her  part  contributed  to  the  injury),  then 
it  would  be  proper  for  you  to  find  a  verdict  in  her  favor." 
§   1645(7).    Missouri 

The  court  instructs  the  jury  that,  if  you  find  and  believe  from 
the  evidence  that,  on  and  prior  to ,  the  defendant was 

41  Chisholm  v.  Ann  Arbor  R.  Co.,   153  N.  W.  SIS,  187  Mich.  2U. 
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a  corporation,  and  that  it  owned,  operated,  and  maintained  a  dou- 
ble-track electric  railway  in  the  county  of commonly  known 

as  the ,  and  that  it  owned,  operated,  and  maintained  in  con- 
nection therewith  a  street  car  commonly  known  as  a  summer  car, 
and  that  said  car  had  a  running  board  on  the  outer  side,  and  an  iron 
grill  or  guard  wire  on  the  inner  side,  and  seats  at  right  angles  w^ith 
the  main  axis  of  the  car  and  constructed  some  distance  above  the 
running  board,  and  that  the  defendant  also  owned,  operated,  and 
maintained  a  trolley,  trolley  wire,  motor,  controller,  and  other  elec- 
trical appliances  in  the  control  and  operation  of  a  motorman,  and 
used  for  the  purpose  of  propelling  said  car  over  and  along  said 
electric  railway,  and  that  on  and  prior  to  said  date  the  defendant 
also  owned  and  maintained  a  stopping  place  for  discharging  its  pas- 
sengers, commonly  known  as  place,  and  that  on  and  prior 

to  said  date  the  said  place  was  not  a  reasonably  safe  place  for  the 
discharge  of  passengers,  and  that  on  said  day  plaintiff  was  a  pas- 
senger on  said  car.  and  that  her  fare  had  been  paid  thereon  to  said 
place,  and  that  the  car  had  been  signaled  to  stop  at  said  place,  and 
that  the  car  had  stopped  there  in  obedience  to  said  signal,  if  any, 
and  that  thereupon  the  plaintiff  undertook  to  alight  from  said  car, 
and  that  while  she  was  attempting  to  alight  from  said  car  she  was 
throwm  or  fell  from  said  car,  and  that  the  defendant  was  guilty  of 
negligence  as  elsewhere  defined  in  these  instructions,  and  that  said 
negligence  if  any  caused  plaintiff  to  be  thrown  or  to  fall  from  said 
car,  and  that  plaintiff'  was  in  the  exercise  of  ordinary  care  at  that 
time  (by  which  is  meant  the  exercise  of  such  care  as  would  be  used 
by  a  person  of  ordinar}-  care  and  caution  under  the  same  or  like  cir- 
cumstances), and  that  said  fall,  if  any,  injured  the  plaintiff,  and 
that  her  injuries,  if  any,  were  a  direct  result  of  said  negligence,  if 
any,  on  the  part  of  said  defendant,  and  that  without  said  negligence, 
if  any,  the  said  injuries,  if  any,  would  not  have  been  received,  then 
you  may  return  a  verdict  in  favor  of  the  plaintiff  and  against  the 
defendant.  ^~ 

The  court  instructs  the  jury  that,  if  you  find  and  believe  from 

the  evidence  in  this  case  that  on  and  prior  to ,  the  defendant 

used  and  maintained  the  place  described  by  the  witnesses  as  B.'s 
stopping  place  as  a  stopping  place  for  the  discharge  of  its  passen- 
gers, and  that  said  place  was  not  a  reasonably  safe  place  for  that 
purpose,  and  that  the  defendant  knew,  or  by  the  exercise  of  ordi- 
nar}^  care  would  have  known,  that  said  place  was  not  a  reasonably 
safe  place  for  said  purpose,  then  you  may  find  that  said  defendant 

*2  Ganahl  v.  United  Rys.  Co.  of  St.  Louis,  197  S.  W.  159,  197  Mo.  App. 
495. 
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was  guilty  of  negligence.  By  "ordinary  care,"  as  used  in  this  in- 
struction, is  meant  such  care  as  would  be  used  by  persons  of  or- 
dinary prudence  and  caution  under  the  same  or  like  circumstances 
as  those  shown  by  the  evidence  in  this  case.  *^ 

You  are  instructed  that  the  defendant  owed  the  plaintiff  the  duty 
of  exercising  that  high  degree  of  care  which  a  very  cautious  and 
prudent  person  similarly  situated  would  exercise  for  her  own 
safety,  including  the  matter  of  providing  her  with  a  safe  means  of 
egress  from  its  train  at  the  point  of  her  destination,  and  the  failure 
of  the  defendant  to  exercise  such  degree  of  care  would  constitute 
negligence,  and  if,  from  the  evidence  you  believe  that  the  plaintiff, 

on  ,  was  a  passenger  upon  one  of  defendant's  trains,  and 

that  her  destination  was station,  and  that  at station 

the  defendant  stopped  its  train  for  the  purpose  of  allowing  plain- 
tiff to  disembark,  and  plaintifif  in  the  exercise  of  ordinary  care — 
that  is,  such  care  as  an  ordinarily  prudent  person  similarly  situated 
would  exercise  in  her  attempt  to  disembark  from  said  train — was 
injured  by  reason  of  stepping  into  or  falling  into  a  hole  or  excava- 
tion that  existed  there,  if  you  find  such  excavation  or  hole  existing, 
and  that  the  defendant  was  guilty  of  negligence  in  permitting  such 
hole  or  excavation,  if  any  there  was,  to  be  there,  and  in  stopping 
its  train  and  inviting  plaintiff  to  alight  there,  if  you  find  such  was 
the  fact,  and  that,  as  the  direct  and  immediate  result  thereof,  the 
plaintifif  sustained  the  injury,  then  your  verdict  should  be  for  the 
plaintifif.^* 

§  1645(8).    New   Hampshire 

The  court  charges  the  jury  that  it  was  the  duty  of  the  defendant, 
under  its  contract  with  the  plaintifif,  to  provide  suitable  cars  and 
conveniences  for  the  safe  carriage  and  delivery  of  the  plaintiff  at 
a  suitable  place  at  the  termination  of  her  journey,  and  to  exercise . 
the  highest  care  in  the  performance  of  this  service  to  guard  against 
injury  to  the  plaintiff,  and  that  it  was  the  duty  of  the  plaintiff 
to  exercise  reasonable  care  to  avoid  injury  during  the  journey. 
Was  the  plaintiff  injured  by  alighting  from  the  cars  and  walking  to 
the  station,  and,  if  so,  was  the  injury  caused  by  the  defendant's 
fault  in  leaving  her  at  an  unsuitable  place?  If  the  place  was  suit- 
able, and  the  defendant  fully  performed  the  duty  it  owed  to  the 

4  3  Ganahl  v.  United  Rys.  Co.  of  St.  expi-ess  the  degree  of  care  required  of 
Louis,  197  S.  W.  159,  197  Mo.  App.  the  carrier,  which  phrase  has  support 
495.  In  this  case  there  was  ample  in  some  of  the  authorities,  altliough 
testimony  that  the  place  in  question  in  this  jurisdiction  it  is  not  custom- 
was  not  reasonably  safe.     It  will  be  arily  used. 

observed   that  the  phrase   "ordinary  4  4  Rearden  v.  St.  Louis  &  S.  F.  Ry. 

care"    is  used  in  this  instruction  to  Co.,  114  S.  W.  9G1,  215  Mo.  105. 
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plaintiff,  the  defendant  is  not  liable  for  any  injury  the  plaintiff  may 
have  received.  If  the  place  was  unsuitable,  and  the  plaintiff  re- 
ceived injury  in  consequence,  the  defendant  is  liable,  unless  the 
plaintift"'s  want  of  care  contributed  to  the  injury.  Was  the  plain- 
tiff in  fault  for  being  left  at  that  place,  or  for  leaving  the  car 
without  objection,  or  saying  anything  about  her  feeble  condition? 
Was  she  induced  to  alight  there  by  the  defendant's  servants?  Did 
her  want  of  ordinary  care  contribute  to  her  injury?*® 

§   1645(9).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  on  the 
occasion  complained  of  by  plaintiff  that  the  ground  or  pavement 
provided  by  defendant,  where  plaintiff  was  required  to  alight,  was 
rough  and  uneven,  and  at  said  place  that  defendant  had  provided 
no  platform  on  which  its  passengers  were  to  alight  from  its  train, 
but  a  box  to  step  from  its  train,  placed  upon  said  pavement,  and 
if  you  further  believe  from  the  evidence  that  by  reason  of  said  un- 
even pavement,  if  it  was  uneven,  said  box  placed  upon  the  same 
was  caused  to  tilt  over  when  plaintiff  stepped  thereon  to  alight, 
and  he  was  injured  as  alleged  by  him,  if  he  was  injured,  or  if  you 
believe  from  the  evidence  that  said  box  was  unfit  or  unsafe  for 
the  purpose  for  which  it  was  used,  and  by  reason  thereof  it  tilted 
or  turned  over  when  plaintiff  stepped  thereon  to  alight,  and  he 
received  injury,  if  any,  as  alleged,  and  if  you  further  believe  from 
the  evidence  that  the  defendant  failed  to  exercise  that  high  degree 
of  foresight  as  to  possible  dangers  to  its  passengers  and  that  high 
degree  of  prudence  in  guarding  against  them  as  would  be  used  by 
very  cautious,  prudent,  and  competent  persons  in  providing  said  un- 
even pavement,  if  it  was  uneven,  and  placing  said  box  thereon  on 
which  its  passengers  were  to  alight,  or  providing  said  box  for 
said  purpose,  and  if  you  further  believe  from  the  evidence  that  such 
failure,  if  any,  was  the  proximate  cause  of  the  injury,  if  any,  to 
plaintiff,  as  alleged  by  him  then  and  in  either  event  you  will  find 
for  the  plaintiff.  If  3^ou  do  not  so  find,  you  will  find  for  defend- 
ant. *6 

You  are  instructed  that,  if  you  believe  that  the  approaches  to  said 
platform  were  so  negligently  constructed  and  lighted  as  that  plain- 
tiff could  not  see  the  danger  of  such  approach,  and  that  the  place 
where  he  left  the  platform  was  one  where  a  person  would  naturally 
get  off,  and  he  in  the  exercise  of  prudence  attempted  to  leave  the 

4  5  Foss  V.  Boston  &  M.  R.  Co.,  21  A.  4  6  Missouri,    K.    &    T.    Ry.    Co.    of 

222,  66  N.  H.  256,  11  L.  R.  A.  367,  49  Texas  v.  Dunbar,  122  S.  W.  574,  57 
Am.  St.  Rep.  607.  Tex.  Civ.  App.  411. 
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platform,  and  was  injured  thereby,  without  fault  on  his  part, 
plaintiff  would  be  entitled  to  recover.  ■*" 

You  are  instructed  that,  if  the  railroad  company  did  provide  suit- 
able and  safe  approaches  to  their  platforms  at ,  for  the  egress 

of  its  passengers,  at  such  points  as  passengers  would  ordinarily  or 
naturally  go,  properly  lighted,  and  the  plaintiff'  did  not  exercise 
proper  and  reasonable  care,  and  walked  off  the  platform  in  the 
dark,  at  a  point  not  provided  for  passengers  to  leave,  and  it  was  a 
point  that  passengers  would  not  naturally  or  ordinarily  go  to  get 
■  off  the  platform,  the  plaintiff  cannot  recover.  ^^ 

§t   1645(10).    Virginia 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  at  the  time  of  the  plaintiff's  being  injured  there  was  no 
platform  or  other  proper  landing  place  at  the  train's  stopping  place 

at .  and  the  defendant's  servants  did  not  assist  the  plaintiff  to 

alight,  and,  for  want  of  such  platform  or  landing  place  and  assist- 
ance in  alighting  the  plaintiff'  was  injured,  without  fault  on  her 
part,  then  the  jury  must  find  for  the  plaintiff.  *^ 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence the  night  on  which  the  plaintiff  was  injured  was  intensely 
dark,  and  the  vision  of  the  plaintiff"  was  further  obstructed  by  a 
fierce  snow-storm  that  was  raging  at  the  time^  and  that  the  defend- 
ant failed  to  light  the  station  or  stopping  place  at ,  and  that 

in  consequence  of  the  defendant's  failure  to  so  light  the  station 

or  stopping  place  at  ,  the  plaintiff,  in  attempting  to  alight 

from  defendant's  train,  fell  and  was  injured,  without  fault  on  her 
part,  then  the  jury  must  find  for  the  plaintift'.'^^ 

§  1646.     Same — Passenger  on  freight  train 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence, 
that  the  defendant  in  this  case,  while  the  plaintiff  was  a  passenger 
on  its  freight  train  on  the  day  named  in  the  declaration,  on  the  ar- 
rival of  said  freight  train  at  the  station  of  stopped  its  ca- 
boose reasonably  near  the  platform  at  said  station  of  ,  due 

regard  being  had  to  the  surrounding  situation  and  location,  and 
stopped  a  sufficient   length   of  time   for  the  plaintiff  to  alight  in 

safety  in  said  village  of ,  and  if  you  further  believe  from  the 

evidence  that  the  plaintiff  refused  to  alight  and  depart  from  said 
car,  because  said  car  had  not  reached  the  depot  platform,  then  you 
should  find  the  issues  for  the  defendant.  ^^ 

4"  Texas  &  P.  Ry.  Co.  v.  Brown,  14  "o  Alexandria  &  F.  R.  Co.  v.  Hern- 

S.  W.  1034,  78  Tex.  397.  don,  12  S.  E.  289.  87  Va.  193. 

4  8  Texas  &  P.  Rv.  Co.  v.  Brown,  14  5i  Chicago  I'c  E.  I.  R.  Co.  v.  Stone- 

S.  W.  1034,  78  Tex.  .397.  cipher,  90  111.  App.  511. 

4  9  Alexandria  &  F.  R.  Co.  v.  Heru- 
don,  12  S.  E.  289,  87  Va.  193. 
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§  1647.  Care  required  where  stop  is  made  at  unusual  stopping 
place 
You  are  instructed  that,  if  a  car  slows  up  or  stops  at  an  unusual 
stopping  place,  in  such  a  manner  as  clearly  to  invite  a  passenger 
to  alight  and  the  passenger  under  such  circumstances  attempts  to 
alight,  using  due  and  proper  care,  it  is  the  duty  of  the  person  or 
persons  having  charge  of  the  car  not  to  suddenly  start  the  car  in 
such  a  manner  as  to  endanger  the  safety  of  the  alighting  passen- 
ger. ^^ 

§  1648,     Duty  to  passengers  getting  off  at  other  places  than  station 

The  court  instructs  the  jury  that,  if  it  had  been  the  custom  for 
a  considerable  time  for  persons  in  the  neighborhood  of  the  coal 
chute,  wishing  to  become  passengers  on  the  outgoing  trains  of  the 
defendant,  to  enter  upon  the  same,  when  they  stopped  at  the  coal 
chute,  without  tickets,  and  to  pay  the  fares  in  money  which  were 
accepted  by  a  conductor  without  objection,  and  that  it  had  also 
been  the  custom  for  them  to  leave  the  trains  on  their  return  when 
the  trains  stopped  at  the  said  coal  chute  and  of  which  the  agent  of 
the  defendant  operating  the  said  trains  had  notice,  then  the  said 
passengers  alighting  from  said  train  would  have  the  license  to  be 
upon  the  lands  of  the  defendant,  and,  if  they  and  others  had  ha- 
bitually used  ways  and  paths  across  the  lands  of  the  defendant 
for  the  purpose  of  coming  to  or  going  from  such  trains,  then  there 
would  be  a  license  for  them  to  do  so,  but,  if  these  facts  did  not 
exist,  then  one  getting  ofif  the  trains  at  that  point  and  going  on  the 
lands  of  the  defendant  would  be  a  trespasser.  ^^ 

§  1649.     Duty  with  respect  to  steps  or  stepping  stools 
See  also,  ante,  §  1645(6,  9). 
§   1649(1).    Iowa 

The  jurv  are  instructed  that,  if  you  find  from  a  preponderance 
of  the  evidence  that  the  plaintiff  was  a  passenger  on  one  of  de- 
fendant's cars,  and  that  she  attempted  to  alight  therefrom,  but 
that  by  reason  of  the  negligence  of  defendant's  employes,  or  one  of 
them,  the  step  along  the  side  of  the  car  had  not  been  let  down  so 
that  she  could  step  upon  the  same,  and  that,  by  reason  of  said  step 
not  being  so  let  down,  she  fell  to  the  pavement  and  was  injured, 
and  that  she  was  not  guilty  of  contributor}'  negligence,  then  your 
verdict  should  be  for  the  plaintilif;    otherwise  for  the  defendant. ^^ 

5  2  Coyle  V.  People's  Rv.  Co.  "(Del.^  s-i  Huteheis  v.  Cedar  Rapids  &  M. 

SO  A.  6.3S.  7  Peuuewill,  4.j4.  C.  Ry.  Co.,  103  N.  W.  779,  128  Iowa, 

53  Credle  v.  Norfolk  &  S.  R.  Co.,  65  279. 
S.  E.  004,  151  N.  C.  50. 
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§   1649(2).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
box  upon  which  plaintiff  stepped  or  attempted  to  step  in  alighting 
from  defendant's  train  was  an  unsafe  device  to  be  used  for  so 
alighting,  by  reason  of  its  size  or  position,  or  the  character  of  the 
ground  upon  which  it  rested,  and  if  you  further  believe  that,  by 
reason  of  said  box  being  unsafe  for  use  as  such  device,  the  plain- 
tiff, in  descending  from  the  steps  of  defendant's  car,  fell  and  was 
injured,  and  if  you  further  believe  from  the  evidence  that  the  de- 
fendant's servants  were  guilty  of  negligence  in  failing  to  furnish 
plaintiff  a  safe  means  for  alighting  from  said  train,  or  if  you  be- 
lieve that  defendant's  servants  upon  said  train  were  guilty  of  neg- 
ligence in  failing  to  furnish  plaintiff  personal  assistance  necessary 
to  prevent  her  from  falling,  and  if  you  further  believe  from  the  evi- 
dence that  such  negligence,  if  any,  of  defendant's  servants  was 
the  proximate  cause  of  plaintiff's  injuries,  if  any,  then  you  will 
find  for  the  plaintiff  against  the  defendant.  ^^ 

You  are  instructed  that,  if  you  believe  from  the  evidence,  or  a 
preponderance  of  the  evidence,  that  the  stepping  stool  used  by 
defendants  for  passengers  to  alight  on,  at  the  time  plaintiff  was 
injured,  was  a  reasonably  safe  appliance  for  the  purpose,  and  it 
was  properly  placed  on  ground  sufficiently  smooth  or  even,  so  as  to 
prevent  it  from  turning  or  tilting  by  the  use  of  due  care  on  the 
part  of  passengers,  and  the  defendants  were  not  guilty  of  negli- 
gence in  using  it,  nor  otherwise  guilty  of  negligence,  you  will  find 
for  defendants.  ^^ 

§  1650.     Duty  to  assist  passengers  in  alighting 

The  court  instructs  the  jury  that  whether  or  not  the  failure  of 
the  parties  in  charge  of  said  train  to  assist  plaintiff's  wife  to  get 
off  of  said  train  constituted  negligence  on  the  part  of  defendant 
is  a  question  of  fact  to  be  determined  by  you  under  the  circum- 
stances in  evidence,  taking  into  consideration  the  failure  on  her 
part  to  ask  for  such  assistance.'''^ 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 
that,  when  the  train  on  which  plaintiff's  wife  was  riding  reached 

,  she  used  reasonable  diligence,  situated  and  circumstanced 

as  she  was,  to  get  off  said  train,  and  if  said  train  did  not  stop  at 

long  enough  for  her  to  have  alighted  therefrom  in  safety, 

and  if  while  she  was  endeavoring  to  get  off  of  said  train  it  was 

5  5  Missouri,    K.    &    T.    Ry.    Co.    of      am,  10  S.  W.  741,  73  Tex.  25,  3  U  R. 
Texas  v.  White,  55  S.  W.  593,  22  Tex.      A.  368. 
Civ.  App.  424.  5  7  St.  Louis   Southwestern  Ry.  Co. 

B6  Missouri  Pac.  Ry.  Co.  v.  Worth-      of  Texas  v.  Addis  (Tex.  Civ.  App.)  142 

S.   W.  955. 
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started,  and  if  by  reason  thereof,  or  if  by  reason  of  the  negligence  of 
the  parties  operating  the  train  in  failing  to  assist  her  to  get  off — if 
you  find  that  such  failure  was  negligence — she  was  caused  to  fall 
and  be  injured  without  negligence  on  her  part,  then  you  will  find 
for  plaintiff.*^* 

§  1651.     Duty  to  assist  passengers  under  disability 

See,  also,  ante,  §  1645(10) 
S   1651(1).    Maryland 

The  jury  are  instructed  that,  if  the  jury  find  that  the  plaintiff 

was  a  woman  about  months  advanced  in  pregnancy,  and 

was  on  the  traveling  as  a  passenger  on  the  train  of  the  de- 
fendant  from  to  with   two   children,   one  of  them 

years  of  age  and  the  other  about  years  old,  and  a 

lot  of  packages,  and  had  purchased  a  ticket  for  transportation  to 
said  station,  and  had  been  received  as  a  passenger  on  a  train  which 
regularly  stopped  at  said  station,  and  had  delivered  up  her  ticket 
to  the  conductor  upon  demand,  and  when  the  train  reached  said 
station  sufficient  time  w^as  not  allowed  her  to  get  off  of  the  train 
on  the  platform  or  place  provided  for  the  safe  exit  of  passengers, 
but  was  carried  on  said  train  beyond  the  platform,  and  the  train 
was  stopped  at  a  place  where  no  platform  or  other  means  were 
provided  for  the  exit  of  passengers,  and  the  plaintiff  was  then  and 
there  told  by  the  conductor  or  agent  in  the  management  of  the 
train  to  get  off,  and  did  get  off  d.s  directed,  but  as  carefully  and 
prudently  as  her  then  mental  and  physical  condition  enabled  her 
to  do,  and  in  getting  off  was  injured,  then  the  plaintiff  is  entitled 
to  recover;  and,  in  ascertaining  the  amount  of  damages  to  which 
the  plaintiff  is  entitled,  the  jury  are  to  consider  the  health  and 
condition  of  the  plaintiff  before  the  injury,  as  compared  with  her 
present  condition,  and  the  probable  duration  of  her  injury,  and 
also  the  mental  and  physical  suffering  to  which  she  was  and  is 
subjected  by  reason  of  the  injury,  and  to  allow  such  sum  as  will 
be  a  fair  and  just  compensation  for  these. ^* 

§   1651(2).    South  Carolina 

You  know,  or  are  presumed  to  know,  that  it  is  the  duty  of  a 
conductor,  when  passengers  need  assistance  in  getting  off  a  train, 
to  assist  them  off.  I  charge  you  that,  if  the  conductor  knew  her 
[plaintiff's]  condition,  then  it  was  his  duty  to  have  provided  suit- 
able means  to  provide  against  accident  to  her,  in  the  condition  in 
which  he  knew  her  to  be.®® 

6  8  St.  Louis  Southwestern  Ry.  Co.  6  9  Baltimore  &  Ohio  R.  Co.  v.  Leap- 

of   Texas  v.   Addis   (Tex.  Civ.  App.)      ley,  65  Md.  571,  4  A,  891. 
142  S.  W.  955.  60  Madden  v.  Port  Royal  &  W.  a 

Ry.  Co.,  19  S.  E.  951,  41  S.  C.  440. 
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§  1652.     Same — Notice  of  disability 

You  arc  instructed  that,  in  determining  the  question  of  the  care 
exercised  by  the  plaintiff  and  by  the  defendant,  the  evidence  that 

the  plaintiff's  husband  informed  Conductor  J.,  at  ,  that  the 

plaintiff"  was  feeble  and  would  need  assistance,  and  that  J.  said  he 

would  notify  the  conductor  who  was  to  take  the  train  at  , 

and  it  would  be  all  right,  and  that  the  plaintiff's  husband  so  in- 
formed her,  is  material.  Knowledge  communicated'  to  J.  was  no- 
tice to  the  defendant  of  the  plaintiff's  condition,  and  she  was  not 
required  to  notify  every  other  conductor  and  train  hand  on  the 
train.  Was  the  plaintiff  in  fault  in  relying  upon  the  assurance 
given  her  that  J.  would  notify  the  conductor  who  took  the  train 

at ,  and  it  would  be  all  right?    The  question  of  care  is  to  be 

determined  upon  the  state  of  things  existing  at  the  time.  If  the 
plaintiff's  want  of  due  care  under  the  circumstances  in  which  she 
was  placed  contributed  to  cause  her  injuries,  the  verdict  should 
be  for  the  defendant.  If  the  plaintiff'  received  injuries  through  the 
fault  of  the  defendant,  and  without  fault  on  her  part,  she  was  en- 
titled to  a  verdict  for  damages.^^ 

§  1653.     Duty  to  assist  passenger  incumbered  with  parcels 

I  instruct  you  that  defendant  was  bound  to  furnish  passengers 
with  safe  and  -proper  appliances  and  facilities  for  riding  on  its 
trains.  Now,  if  that  included  the  assisting  of  passengers  from  the 
train  by  the  railroad  company's  hrandling  whatever  parcel  or  pack- 
age the  passenger  has,  if  a  railroad  company  of  ordinary  prudence 
would  do  that,  then  in  this  case  it  is  bound  to  do  that.  As  a  mat- 
ter of  course,  the  railroad  company,  no  more  than  any  other  indi- 
vidual, can  be  held  to  do  that  which  is  impossible,  and  the  rail- 
road company  must  go  upon  appearances  as  the  facts  and  circum- 
stances make  these  appearances,  and  if  a  passenger  is  burdened 
with  baggage  and  the  employe  of  the  railroad  company  sees  that, 
why,  the  railroad  company  is  bound  to,  if  it  becomes  necessary  to 
the  safe  alighting  of  the  passenger  from  the  train,  for  the  railroad 
company  to  assist  in  handling  any  package  or  boxes.  It  is  not  the 
duty  of  the  railroad  company  to  go  through  the  train,  and  see  each 
passenger  to  know  whether  he  wants  assistance,  or  to  ascertain 
what  baggage  he  might  happen  to  have  to  get  off  with.  But  if  it 
is  apparent,  and  would  be  apparent  to  a  person  of  reasonable  ob- 
servation that  the  passenger  is  in  need  of  assistance,  then  the  rail- 
road is  bound  to  furnish  assistance  just  the  same  as  it  is  bound  to 
assist  a  person  in  any  other  way  prevented  from  safely  alighting 

«iFoss  V.  Boston  &  M.  R.  Co.,  21  A.  lilili,  GUN.  H.  2-36,  11  L.  R.  A.  367, 
49  Am.    St.   Rep.   GOT. 
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without  assistance,  if  the  person  is  sick  or  ag-ed  or  infirm,  or  in 
any  peculiar  circumstances  which  are  apparent  to  the  railroad  com- 
pany or  comes  to  the  knowledge  of  the  railroad  company,  which 
renders  a  greater  degree  of  care  necessary,  why  the  railroad  com- 
pany is  bound  to  afford  that  additional  assistance,  and  exercise  that 
additional  degree  of  care  if  such  appearances  are  obvious.  As  a 
matter  of  course,  the  railroad  company  is  not  bound  to  exercise 
that  same  degree  of  care  in  the  case  of  an  ordinary  person  alighting 
from  its  train. ''" 

§  1654.     Effect  of  undertaking  by  outsiders  to  assist  passengers  to 
alight 

You  are  instructed  that  if,  when  the  train  arrived  at  the  point 

where  the  alleged  accident  occurred, and ,  who  were 

passengers  on  said  train,  undertook  to  assist  lady  passengers  to  dis- 
embark from  said  train,  and  you  further  believe  from  the  evidence 
that  plaintiff's  wife  availed  herself  of  their  assistance,  and  that  said 

and  were  incompetent  or  were  negligent  in  the  way 

that  they  assisted  plaintiff's  wife  to  disembark  from  said  train,  and 
that  such  negligence  caused  plaintift''s  wife's  injuries,  if  an}^  she  re- 
ceived, then  you  will  return  your  verdict  in  favor  of  the  defend- 
ant.^^ 

§  1655.     Duty  to  passenger  re-entering  train  to  get  baggage 

You  are  instructed  that  if  the  plaintiff,  with  the  knowledge  of 
the  conductor,  re-entered  the  train  for  the  purpose  of  getting  off' 
his  baggage,  then  it  became  the  duty  of  said  conductor  to  hold  the 
train  for  a  reasonable  time  for  plaintiff  to  enter  said  train,  and  get 
the  balance  of  his  baggage,  and  get  off  said  train.  If  you  find  that 
said  conductor  did  have  such  kno^vledge  of  plaintiff  getting  on 
said  train  for  such  purpose,  and  failed  to.  hold  said  train  a  reason- 
able time  for  plaintiff  to  get  off,  and  that  by  reason  of  such  fail- 
ure, if  any,  the  plaintiff  was  put  to  the  election  of  either  being 
carried  beyond  his  destination,  or  of  jumping  from  said  train  while 
in  motion,  and  you  further  find  that  in  jumping  from  said  train 
the  plaintiff  was  not  guilty  of  contributory  negligence,  as  herein- 
after defined,  and  you  further  find  that  as  the  direct  result  of  the 
conductor's  failure,  if  any,  to  hold  said  train  a  reasonable  time  for 
plaintiff"  to  get  the  balance  of  his  baggage  and  get  off,  as  above 
explained,  the  plaintiff  sustained  the  injury  complained  of,  then, 
and  in  these  events,  you  will  find  for  plaintiff.^'* 

62  Horn  V.  Southern  Ry.,  .58  S.  E.  Texas  v.  Kemp  (Tex.  Civ.  App.)  173 
96.S,  78  S.  C.  67.  S.  W.  532. 

G3  Missouri,    K,    &    T.    Ry.    Co.    of  C4  Texas  «fc  P.  Rv.  Co.  v.  Born,  50 

S.  W.  613.  20  Tex.  Civ.  App.  351. 
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§  1656.     Care  required  not  to  injure  passenger  after  alighting 

The  court  instructs  the  jury  that  the  motorman  in  charge  of  the 
car  at  the  time  had  the  right  to  presume  that  the  deceased  would 
not  move  from  a  position  of  safety  and  into  one  of  danger,  and 
there  was  no  duty  upon  said  motorman  to  stop  said  car  until  he 
saw,  or  by  the  exercise  of  ordinary  care  would  have  seen,  said  de- 
ceased in  a  position  of  imminent  peril ;  therefore,  if  you  find  from 
all  the  evidence  in  the  case  that  said  deceased  did  move  from  a  posi- 
tion of  safety  to  a  position  immediately  in  front  of  the  on-coming 
car  and  so  close  to  same  that  the  motorman  in  the  exercise  of  ordi- 
nary care  could  not  stop  said  car  and  avoid  striking  said  deceased 
after  discovering  his  peril,  then  the  plaintiff  is  not  entitled  to  re- 
cover in  this  case,  and  your  verdict  should  be  in  favor  of  the  de- 
fendant.®^ 

§  1657.     Same — Rate  of  speed 

§   1657(1).    California 

The  court  instructs  the  jury  that  at  the  place  where  this  acci- 
dent is  shown  to  have  occurred  there  was  no  law  regulating  the 
speed  of  cars.  The  defendant  had  a  right  to  propel  its  cars  at  any 
rate  of  speed  which  was  consistent  with  the  exercise  of  due  care 
in  the  business  of  carrying  passengers  for  hire."® 

§  1657(2).     North  Carolina 

You  are  instructed  that,  although  the  plaintiff  did  not  look  and 
listen  before  entering  upon  the  track,  yet  if  the  defendant  was  run- 
ning its  train  in  excess  of  four  miles  ah  hour  in  violation  of  the 
ordinance  and  that,  if  the  defendant  had  not  been  running  its  train 
at  that  speed,  the  plaintiff's  intestate  would  not  have  been  killed, 
then  the  plaintiff  would  not  be  guilty  of  negligence  which  was  the 
proximate  cause  of  his  death,  and  if  the  jury  so  find  they  should 
answer  the  issue,  "No."  ®' 

§  1658.     Instructions  summing  up  matters  from  carrier's  stand- 
point 
The  court  instructs  the  jury  that,  unless  you  believe  from  the 
evidence  that  defendant's  servants  failed  to  stop  said  train  at  the 

station  of  a  reasonable  and  sufficient  length  of  time  for 

plaintiff's  wife,  in  the  exercise  of  ordinary  care,  to  safely  alight 
therefrom,  or  unless  you  believe  that  defendant's  servants  in  mak- 
ing the  second  stop  stopped  said  train  suddenly,  with  a  quick  and 
sudden  jerk  and  lurch,  or  unless  you  believe  that  defendant's 
agents  and  servants  in  carrying  plaintiff's  wife  past  said  station, 

6  5  Schall  V.  United  Rys.  Co.  of  St.  6  7  Dunn  v.  Atlantic  Coast  Line  R. 

Louis  (Mo.)  212  S.  W.  890.  Co.,  93  S.  E.  784,  174  N.  C.  254. 

66  Stadler    v.    Pacific   Electric   Ry. 
Co.,  138  P.  943,  23  CaL  App.  571. 
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and  in  having  her  to  alight  at  the  place  and  in  the  manner  and  with 
the  means  furnished  were  guilty  of  negligence  as  defined  in  para- 
graph    hereof,  or  unless  you  find  that  plaintiff's  wife  was 

injured  by  the  negligence,  if  any,  of  defendant's  servants,  or  unless 
you  find  that  the  negligence  of  defendant's  servants,  if  they  were 
negligent,  was  the  proximate  cause  of  the  injuries  to  plaintiff's 
wife,  if  she  was  injured,  then  and  in  either  event  you  will  find  for 
the  defendant.^ 

§  1659.     General  instruction  covering  both  sides  of  case 

You  are  instructed  that  the  plaintiff  claims  in  his  complaint  that 
he  started  to  alight  from  the  car,  and  while  one  foot  was  on  the 
step  of  the  car  and  the  other  swung  outward  in  the  act  of  alighting, 
the  car  was  caused  to  suddenly  start  and  jerk,  throwing  the  plain- 
tiff to  the  ground  with  great  force  and  violence,  injuring  and 
wrenching  plaintiff's  back  and  groin,  promoting  an  inguinal  hernia, 
from  which  injuries  he  became  weak,  sore,  and  sick,  and  disabled 
to  work  and  perform  his  usual  vocation  as  a  farmer;  that  he  is 
still  suffering  from  such  injuries;  and  that  he  will  continue  to  suf- 
fer from  said  hernia  for  the  rest  of  his  life.  He  charges  further 
that  he  was  compelled  to  employ  a  physician  at  an  expense  of 

$ ;   that  he  believes  an  operation  will  be  necessary,  at  a  cost 

of  $ ,  and  on  account  of  the  injuries  which  he  thus  alleges  he 

received  he  asks  damages  in  the  sum  of  $ .     The  defendant 

in  answer  denies  the  statement  of  the  plaintiff  as  to  the  manner  of 
the  car  being  started  and  injuring  him,  and  denies  that  the  plaintiff 
was  injured  in  the  manner  or  to  the  extent,  or  at  all,  as  alleged  by 
him ;  and  denies  all  negligence  on  its  part  which  in  any  way  con- 
tributed to  any  injury  which  he  may  have  sustained.  And  for  a 
further  and  affirmative  defense  the  defendant  alleges :  That  if 
the  plaintiff  sustained  any  injuries  at  the  time,  place,  and  in  the 
manner  alleged  in  his  complaint,  that  such  injuries  were  caused 
by  reason  of  his  own  carelessness  and  negligence  in  recklessly  and 
heedlessly  undertaking  to  alight  from  the  car  in  an  improper  man- 
ner and  while  the  car  was  in  motion,  and  in  failing  to  exercise  his 
faculties  in  a  way  to  observe,  escape,  and  avoid  the  risk  and  dan- 
ger of  his  position  in  attempting  to  alight  from  the  car  while  the 
same  was  in  motion,  which  was  open  and  apparent  to  him  and 
which  could  have  been  easily  avoided  had  he  taken  proper  care  for 
his  personal  safety.  The  plaintiff,  replying  to  this  answer  of  the 
defendant,  denies  all  negligence  on  his  part  which  contributed  to 
his  injury.     It  is  the  duty  of  a  street  car  company  operating  cars 

6  8  Shipley  v.  Missouri,  K.  &  T.  Ey.  Co.  of  Texas  (Tex.  Civ.  App.)  199  S. 
W.  661. 
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within  the  city  or  on  interurban  lines  to  use  a  high  degree  of  care 
in  operating  their  cars  and  in  stopping  at  stations,  in  order  that 
persons  getting  on  or  off  the  car,  who  are  themselves  in  the  exer- 
cise of  a  reasonable  degree  of  care,  can  do  so  with  safety.  And  it 
is  the  duty  of  one  who  is  getting  on  or  off  a  car  to  use  ordinary 
care  for  his  own  saf^pty.*''^ 

You  are  instructed  that  a  street  car  company  is  not  an  insurer 
of  the  safety  of  its  passengers,  but  it  is  under  obligations  to  use  a 
high  degree  of  care  for  their  safety;  and  for  any  injury  which  a 
passenger  sustains  because  of  the  failure  of  the  company  operating 
the  car  to  use  this  high  degree  of  care,  the  person  so  injured  has  a 
right  of  recovery  for  the  injuries  he  may  have  received  on  account 
of  the  want  of  care  on  the  part  of  the  street  car  company.  In  the 
case  at  bar,  if  you  find  from  the  preponderance  of  the  evidence  in 
the  case  that  the  plaintiff  received  some  or  all  of  the  injuries  of 
which  he  complains  by  reason  of  the  negligence  of  the  conductor 
in  charge  of  the  car  in  starting  the  car  before  the  plaintiff  had 
completely  alighted  therefrom,  at  the  time  and  place  charged  in 
his  complaint,  and  you  further  find  that  he  sustained'  the  injuries 
of  which  he  complains,  or  some  of  them,  as  the  result  of  that  neg- 
ligence, and  you  also  find  from  the  evidence  that  the  plaintiff  him- 
self was  guilty  of  no  negligence  on  his  part  that  contributed  to  his 
injury,  then  I  instruct  you  that  your  verdict  in  this  case  should  be 
for  the  plaintiff",  for  such  an  amount  as  you  think  he  is  entitled  to 
to  compensate  him  for  the  injury  or  injuries  so  sustained.  If,  on 
the  other  hand,  you  find  from  the  evidence  that  the  street  car  com- 
pany was  not  guilty  of  any  negligence  whatever,  w^hich  was  the 
proximate  cause  of  such  injuries  as  plaintiff  may  have  sustained 
at  the  time  in  question,  if  you  find  that  he  sustained  any  injury,  or 
if  you  find  that  although  the  street  car  company  was  negligent  in 
some  degree  the  plaintiff  himself  was  also  negligent  in  his  manner 
of  alighting  from  the  car,  and  that  his  negligence  was  such  that 
it  contributed  to  his  injury,  then  I  instruct  you  that  the  plaintiff" 
cannot  recover,  and  your  verdict  should  be  for  the  defendant,  be- 
cause in  order  that  a  plaintiff  may  recover  damages  in  such  a  case 
he  must  have  himself  been  free  from  any  negligent  act  on  his  part 
that  contributed  to  his  injuries.'" 

«9  NoUmeyer     v.     Tacoma     Ry.     &  ""  Nollmeyer    v.     Tacoroa     Ry.     & 

Power  Co.,  164  P.  229,  95  Wash.  595.      Power  Co.,  164  P.  229,  95  Wash.  595. 
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12.     Proximate   Cause   of  Injuries 
Negligence  of  passenger  as  proximate  cause  of  injuries,  see  post,  §  1709. 

§  1660.     Necessity  of  showing  that  negligence  of  carrier  caused 
injuries 

Sufficiency  of  evidence  of  proximate  cause,  see  post,  §  1731. 
fi   1660(1).    Alabama 

The  court  charges  the  jury  that  if  you  believe  from  the  evidence 
that  the  plaintitf  placed  his  foot  or  some  part  of  his  body  against 
the  trucks,  and  that  this  was  the  sole  proximate  cause  of  their 
falling,  you  should  return  a  verdict  for  the  defendant.'^ 

§   1660(2).    Arkansas 

You  are  instructed  that,  even  though  you  may  believe  from  the 
evidence  that  plaintiff  fell  while  she  was  attempting  to  board  the 
train,  and  even  though  you  may  further  believe  that  she  was  in- 
jured by  the  fall,  yet  this  is  not  sufficient  to  entitle  her  to  recover, 
unless  she  go  further  and  prove  by  a  greater  weight  of  the  evi- 
dence that  the  cause  of  such  fall  was  some  act  of  negligence  on  the 
part  of  the  railway  company,  and,  if  she  fell  from  some  other  cause 
other  than  some  act  of  negligence  on  the  part  of  the  railway  com- 
pany, then  she  cannot  recover,  and  your  verdict  will  be  for  the 
defendant.''^ 

You  are  instructed  that,  unless  plaintiff  has  shown  by  a  prepon- 
derance or  greater  weight  of  the  evidence  that  the  injuries  alleged 
in  her  complaint  are  the  result  of  some  negligent  act  of  the  defend- 
ant, its  agents  or  servants,  then  she  cannot  recover,  it  matters  not 
how  she  may  have  receiA'ed  her  injuries,  or  what  the  extent  of  her 
injuries  is."*^ 

§   1660(3).    Delaware 

Negligence,  we  may  say,  is  never  presumed.  It  must  be  proved, 
and  the  burden  of  proving  it  is  on  the  plaintiff'.  And  even  though 
the  defendant  was  negligent  there  could  be  no  recovery  unless 
such  negligence  was  the  cause  of  the  injury  complained  of.  If  the 
defendant  was  guilty  of  no  negligence,  the  plaintiff'  cannot  recover 
no  matter  what  injuries  the  plaintiff  may  have  received  or  what 
caused  them.'* 

You  are  instructed  that  negligence  is  defined  to  be  the  want  of 
ordinary  care,  that  is,  the  want  of  such  care  as  a  reasonably  pru- 
dent careful  man  would  use  under  similar  circumstances.    It  is  for 

71  O'Rourke   v.   Woodward,   77   So.  S.  Ky.  Co.,  177   S.  W.  923,  119  Ark. 

G79,  201  Ala.  265.  179. 

'■2  Huekaby  v.  St.  Louis,  I.  M.  &  S.  '*  Clayton  v.  Philadelphia,  B.  &  W. 

Ev.  Co.,  177  S.  W.  923,  119  Ark.  179.  R.   Co.  (Super.)  106  A.  577,  7  Boyce, 

T 3  Huekaby   v.   St.   Louis,   I.  M.   &  343. 
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you,  gentlemen  of  the  jury,  to  determine  from  the  evidence  wheth- 
er there  was  any  negHgence  that  caused  the  accident,  and  if  there 
was,  whether  it  was  the  negHgence  of  the  defendant  company.  To 
entitle  the  plaintiff  to  recover  at  all  it  must  have  been  shown  to 
your  satisfaction  by  a  preponderance  of  the  evidence,  that  the  neg- 
ligence which  caused  the  injuries  complained  of,  if  any  there  was, 
was  the  fault  of  the  defendant  company.'^ 

§   1660(4).    Maryland 

The  jury  are  instructed  that,  if  they  believe  the  facts  stated 
in  plaintiff's  first  prayer,  and  further  believe  plaintiff  was  injured 
by  reason  of  the  absence  of  such  care  and  skill  as  it  is  required  by 
plaintiff's  first  prayer  to  exercise  in  performing  its  said  undertak- 
ing, then  he  is  entitled  to  recover  in  this  action,  unless  the  jury 
find  that  by  his  own  negligence  he  directly  contributed  to  the  in- 
jury he  received.'® 

§   1660(5).    Oklahoma 

You  are  instructed  that  in  this  case  the  negligent  acts  com- 
plained of  are  the  gist  of  the  action,  and  to  entitle  the  plaintiff  to 
recover,  he  must  establish  by  a  preponderance  of  the  evidence  that 
the  alleged  injuries  resulted  from  the  acts  complained  of.  Negli- 
gence on  the  part  of  the  defendant  is  the  failure  of  the  defendant 
or  its  servants  employed  in  the  operation  of  the  train  upon  which 
the  plaintiff  was  a  passenger  to  perform  a  duty  ov/ing  to  the  pas- 
sengers arising  out  of  the  relation  of  the  parties  at  the  time." 

§  1660(6).    Texas 

You  are  instructed  that,  if  you  find  from  the  testimony  that 

,  at  the  time  he  left  the  defendant's  train  at  or  about , 

had  sufficient  intelligence  to  know  and  appreciate  the  peril  of 
standing  on  a  railroad  track  in  front  of  an  approaching  engine  in 
the  manner  in  which  he  did,  but  that,  after  he  left  the  train,  his 
mental  condition  grew  worse  to  such  an  extent  that  he  could  not 
appreciate  the  peril  of  standing  on  the  track  in  front  of  the  ap- 
proaching engine  as  he  did,  then  you  are  told  that  the  failure  of  the 
defendant's  employes  to  prevent  him  from  leaving  the  train  at  or 
about could  not  be  the  proximate  cause  of  his  injuries.''* 

The  jury  are  instructed  that,  if  they  do  not  believe,  from  the  evi- 
dence, that  the  defendant's  employes  were  guilty  of  negligence,  as 
hereinbefore  defined,  in  the  particulars  specified  and  charged  as 
acts  of  negligence  in  plaintiff's  petition,  or  if  plaintiff  was  guilty  of 

7  5  Girardo  v.  Wilmington  &  Phila-  7  7  Chicago,  R.  I.  &  P.   Ry.   Co.  v. 

delphia    Traction   Co.,   90  A.   476,   5  Dizney,  160  P.  880,  61  Old.  176. 

Boyce,  25.  ts  Chicago,   R.  I.  &   G.   Ry.   Co.  v. 

7  6  Philadelphia,    Wilmington    &    B.  Sears  (Civ.  App.)  130  S.  W.  1019. 
R.  Co.  V.  Anderson,  72  Md.  519,  20  A. 
2,  8  L.  R.  A.  673,  20  Am.  St.  Rep.  483. 


1933  CARRIERS  §  166]  (2) 

such  negligence,  or  if  they  do  not  find  that  plaintiff  received  any- 
such  injuries  as  she  complains  of,  or  that  such  injuries,  if  received, 
were  not  caused  by  such  negligence,  if  any,  on  the  part  of  defend- 
ant's employes,  they  will  return  a  verdict  for  the  defendant.'* 

§  1661.     Defective  equipment  as  proximate  cause  of  accident 
§  1661(1).    Kentucky 

The  jury  are  instructed  that,  if  they  believe  from  the  evi- 
dence that  the  defendant's   train   of  cars,   in   which  plaintilT  was 

being  carried  as  a  passenger  on  the  morning  of  the  day  of 

,  was  thrown  from  the  track,  causing  the  injury  to  plain- 
tiff complained  of,  wholly  because  of  a  fresh  and  contemporaneous 
break  in  an  iron  rail,  or  piece  of  an  iron  rail,  on  defendant's  track, 
and  under  the  train  on  which  plaintiff  was  a  passenger,  and  that 
such  fresh  break  was  caused  wholly  by  frost  or  extreme  cold,  and 
that  such  cause  was  one  which  the  highest  degree  of  practicable 
care,  skill,  and  caution  consistent  with  operating  the  road  at  all 
could  not  have  provided  against,  and  that  said  train  was  not 
thrown  from  the  track  because  of  the  mode  of  construction  and 
repair  of  said  track,  and  not  because  of  any  fault  or  neglect  what- 
ever of  defendant,  its  agents  or  servants,  then  the  jury  should  find 
for  defendant  as  to  the  injuries  to  the  person  of  plaintiff  com- 
plained of.  But  if  the  jury  believe  from  the  evidence  that  frost 
or  extreme  cold  was  not  the  sole  cause  of  the  breaking  of  said  rail, 
but  only  contributed  thereto,  and  that  the  railroad  track,  where 
said  rail  broke,  was  in  an  unsafe  and  dangerous  condition,  that 
might  have  been  remedied  or  guarded  against  by  the  exercise  by 
defendant's  employees  of  the  highest  degree  of  care  and  skill  then 
practicable  and  then  known  to  track  repairers,  and  that  such  un- 
safe and  dangerous  condition  of  said  railroad  track  of  defendant  at 
said  point  also  contributed  to  cause  the  breaking  of  said  rail  jointly 
with  the  said  frost  and  extreme  cold,  then  the  law  is  for  the  plain- 
tiff, and  he  is  entitled  to  compensatory  damages.^* 

§   1661(2).    Michigan 

You  are  instructed  that  the  fact  that  the  car  in  question  did  not 
have  air  brakes  or  electric  brakes  would  make  no  difference  in  the 
case,  unless  the  accident  was  caused  or  contributed  to  by  lack  of 
braking  power.*^ 

7  9  Houston  &  T.  C.  R.  Co.  v.  Dot-  si  Fortin  v.  Bay  Citv  Traction  & 
son,  38  S.  W.  642,  15  Tex.  Civ.  App.  Electric  Co.,  117  N.  W.  741,  154  Mich. 
73.                                                                    316. 

8  0  Louisville  &  N.  R.  Co.  v.  Fox,  74 
Ky.  (11  Busli)  495. 
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§   1661(3).    Missouri 

You  are  instructed  that,  if  you  find  and  believe,  from  the  evi- 
dence, that  the  accident  happened  by  reason  of  the  grip  car  leav- 
ing the  track  on  which  it  was  running,  and  that  it  was  caused  to 
do  so  by  reason  of  the  switch  at  the  place  in  question  having  been 
interfered  with  by  some  outside  parties  or  party,  whether  pur- 
posely or  unintentionally,  and  that  defendant  had  used  all  the  care 
that  was  reasonably  practicable  in  w^atching  and  inspecting  its 
track  and  the  switch  in  question,  and  had  not,  and  could  not  by 
the  exercise  of  ordinary  care  have,  discovered  that  said  switch  had 
been  interfered  with,  if  you  so  find  the  fact,  prior  to  the  accident, 
then  5^ou  are  instructed  that  plaintiff  cannot  recover,  and  your  ver- 
dict must  be  for  defendant.*^ 

§   1661(4).     Texas 

You  are  instructed  that,  if  you  find  that  the  broken  flange  was 
not  the  sole  cause  of  the  w^eck,  but  you  find  the  bad  condition  of 
the  track,  roadbed,  and  switch,  or  the  fast  running  of  the  train, 
were  concurring  proximate  causes  of  the  wreck,  and  that  it  w^as 
the  negligence  of  the  company  that  brought  about  this  condition, 
and  plaintiff  w-as  injured  thereby,  then  your  verdict  should  be  for 
the  plaintiff".*^ 

§  1662.  Same — Unprecedented  bad  weather  co-operating  with 
neglect  of  duty  to  keep  roadbed  in  repair 
You  are  instructed  that,  if  the  road  had  been  out  of  repair  be- 
fore the  bad  w^eather  set  in,  and  proper  judgment  was  not  used 
beforehand  to  put  the  roadbed  in  good  condition,  and  the  injury 
resulted  from  a  bad  condition  of  the  road,  and  imperfect  and  bad 
track  and  road,  and  the  same  could  have  been  avoided  by  proper 
skill  and  judgment,  then  the  company  cannot  defeat  a  recovery  b}" 
proof  that  the  accident  was  caused  by  an  unprecedented  bad  spell 
of  weather.*'* 

13.     Conirihutory  Negligence  of  Passenger 

§  1663.     Degree  of  care  required  in  general 

Negligence  of  traveler  by  vessel,  see  post,  §  4S12. 

§   1663(1).    Delaware 

You  are  instructed  that,  on  the  other  hand,  there  is  a  duty  rest- 
ing upon  the  passenger  to  act  with  prudence,  and  to  use  the  means 
provided  for  his  safe  transportation  with  reasonable  circumspec- 
tion and  care,  and  if  his  negligent  act  contributes  to  bring  about 

s2  Logan    v.    Metropolitan    St.    Ry.  ^*  Missouri  Pac.  R.  Co.  v.  Johnson, 

Co.,  82  S.  W.  126,  183  Mo.  582.  10  S.  W.  325,  72  Tex.  95. 

83  Houston,  E.  &  W.  T.  Rv.  Co.  v. 
Summers  (Civ.  App.)  49  S.  W.  1106. 
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the  injury  of  which  he  coni[)lains,  he  cannot  recover.  It  is  also  the 
duty  of  the  passenger  to  see  that  the  car  has  stopped,  and  that  he 
may  safely  get  on  or  off,  and  also  to  exercise  all  reasonable  care  to 
avoid  danger.  Reasonable  care  would  be  such  care  as  a  man  of 
ordinary  prudence  would  take  under  similar  circumstances  to  avoid 
accident.  The  care  should  be  in  proportion  to  the  risk  to  be  in- 
curred in  all  cases.*" 

§   1663(2).    Illinois 

The  jury  are  instructed,  as  a  matter  of  law.  that  while  it  was  the 
duty  of  the  plaintiff'  at  the  time  and  place  in  question  to  exercise 
due  care  and  foresight  for  her  own  safety,  yet  she  was  obliged  to 
exercise  only  such  care  and  foresight  as  is  ordinarily  exercised  by 
reasonably  careful  persons  under  similar  circumstances.*® 

§  1663(3).    Indiana 

The  jury  are  instructed  that  the  plaintiff'  was  bound  to  use  rea- 
sonable care  on  her  part  to  avoid  injury,  to  which  defendant's  neg- 
ligence, if  any,  may  have  exposed  her.  Reasonable  care  may  be  de- 
fined to  be  that  degree  of  care  which  a  prudent  person  would  have 
exercised  under  the  circumstances  in  which  the  plaintiff'  found  her- 
self at  that  time.  By  this  test,  was  the  plaintiff'  free  from  negli- 
gence herself?  Might  she,  situated  as  she  was,  by  the  exercise  of 
ordinary  prudence,  have  avoided  injury  to  herself,  notwithstand- 
ing the  negligent  conduct  of  the  defendant?  If  so,  she  cannot  re- 
cover if  she  failed  to  exercise  such  care.  In  considering  this  ques- 
tion, all  the  evidence  bearing  upon  the  points  indicated  in  the  fore- 
going instruction  as  to  defendant's  negligence  is  proper  to  be 
considered  also.  If,  in  the  light  of  all  of  these  circumstances  in  evi- 
dence, a  reasonably  prudent  person,  exercising  her  faculties  of 
sight  and  hearing,  would  have  seen  or  heard  and  avoided  the  dan- 
ger, or  if  the  danger  was  apparent  and  easily  avoidable  to  a  per- 
son exercising  reasonable  care  as  before  defined,  the  plaintiff  can- 
not recover,  if  she  negligently  failed  to  avoid  it,  and  must  suffer 
the  consequences  of  her  own  carelessness.*' 

§   1663(4).     Kentucky 

You  are  instructed  that  ordinary  care  means  the  degree  of  care 
usually  observed  by  ordinarily  careful  and  prudent  persons  under 
the  same  or  similar  circumstances.  Negligence  means  a  failure 
to  observe  ordinary  care.  Gross  negligence  means  a  failure  to  ob- 
serve slight  care.** 

You  are  instructed  that  contributory  negligence  means  a  failure 

85  File  V.  Wilmington  City  Rv.  Co.,  8  7  Prothero  v.  Citizens'  St.  Ry.  Co., 

80  A.  623,  7  Pennewill,  463."       "  33  N.  E.  765.  134  Ind.  431. 

8^6  Bower  v.  Cliicago  Consol.  Trac-  '?''  Louisville  &  N.  R.  Co.  v.  Smith, 

tion  Co.,  156  111.  App.  452.  122  S.  W.  S06,  135  Ky.  462. 
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upon  the  part  of  the  plaintiff,  if  he  did  so  fail,  to  observe  care  for 
his  own  safety,  as  mentioned  in  instruction  No. ,  and  by  rea- 
son of  such  failure  he  helped  to  cause  or  bring  about  his  injuries, 
and  when  but  for  such  failure  he  would  not  have  been  injured.'® 

§   1663(5).    Maryland 

The  jury  are  instructed  that  the  degree  of  care  required  of  a  pas- 
senger is  not  the  highest  degree  of  care,  but  only  the  ordinary  care 
which  ordinarily  prudent  people  are  accustomed  to  exerciRe.*^" 

§   1663(6).    Missouri 

You  are  instructed  that  a  passenger  is  required  to  use  such  care 
as  would  be  used  by  an  ordinarily  prudent  person  under  the  same 
or  similar  circumstances,  and  the  failure  on  the  part  of  a  passenger 
to  use  such  care  is  negligence  on  his  or  her  part.^^ 

You  are  instructed  that  by  the  term  "reasonable  care"  as  used  in 
these  instructions  is  meant  such  care  as  would  be  used  by  an  ordi- 
narily prudent  person  under  the  same  or  similar  circumstances.®- 

The  jury  are  instructed  that  by  the  term  "ordinary  care,"  as  used 
in  other  instructions  herein,  is  meant  that  degree  of  care  and  dili- 
gence an  ordinarily  careful  and  prudent  person  would  ordinarily 
use  under  like  or  similar  circumstances.®"* 

§   1663(7).    Texas 

The  jury  are  instructed  that  "negligence  of  a  passenger"  means 
the  absence  of  that  high  degree  of  care  to  avoid  injury  to  his  or 
her  person,  while  traveling  on  a  train,  or  alighting  therefrom, 
which  very  cautious  and  prudent  persons  usually  exercise  under 
the  same  or  similar  circumstances.®* 

The  jury  are  instructed  that  the  fault  or  negligence  on  the  part 
of  the  plaintiff  which  will  preclude  him  from  a  recovery,  if  there 
was  negligence  both  upon  his  part  and  upon  the  part  of  the  de- 
fendant, its  agents  or  employees,  is  not  the  least  degree  of  fault  or 
negligence;  but  it  must  be  of  such  a  degree  as  to  amount  to  the 
want  of  ordinary  or  reasonable  care  on  his  part,  under  the  circum- 
stances, at  the  time  of  the  injury.®^ 

§   1663(8).     Washington     - 

The  jury  are  instructed  that  the  law  does  not  require  the  plain- 
tiff, in  an  action  for  personal  injuries,  to  be  absolutely  free  from 

8  9  Louisville  &  N.  R.  Co.  v.  Smith,  9  3  Logan    v.    Metropolitan    St.    Ry. 

122  S.  W.  S06.  135  Ky.  462.  Co.,  82  S.  W.  126,  183  Mo.  582. 

90  Philadelphia,  Wilmington  &  B.  s*  Houston  &  T.  C.  R.  Co.  v.  Dot- 
(R.  Co.  V.  Anderson,  72  Md.  519,  20  A.  son,  38  S.  W.  642,  15  Tex.  Civ.  App. 
2,  8  L.  R.  A.  673,  20  Am.  St.  Rep.  483.  73. 

91  Wellman  v.  Metropolitan  St.  Ry.  95  Houston  &  T.  C.  Ry.  Co.  v.  Gor- 
Co.,  118  S.  W.  31.  219  Mo.  126.  bett,  49  Tex.  573. 

92  Wellman  v.  Metropolitan  St.  Ry. 
Co.,  lis  S.  W.  31,  219  Mo.  126. 
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any  neglect  whatever  in  order  to  recover,  for  such  a  requirement 
would  impose  upon  him  the  duty  of  exercising  extraordinary  care 
and  prudence,  which  is  not  the  standard  by  which  his  neglect  is 
measured.  All  the  law  required  of  the  plaintiff  is  the  exercise  of 
ordinary  care  under  the  circumstances  surrounding  him,  and  this 
he  may  do  although  he  may  be  guilty  of  some  slight  neglect  in  the 
broadest  sense  of  that  term.^^ 

§   1663(9).    Wisconsin 

The  jury  are  instructed  that  if  the  plaintiff,  in  taking  the  train 
in  question,  acted  as  persons  of  common  sense  and  ordinary  pru- 
dence and  intelligence  usually  act  in  like  cases,  then  there  was  no 
such  negligence  on  his  part  as  would  prevent  a  recovery  by  him 
in  this  action.**' 

§  1664.     Care  required  of  passenger  in  approaching  station 

You  are  instructed  that  if  you  find  and  believe  from  the  evidence 
that  the  plaintiff  knew,  or  by  the  exercise  of  ordinary  care  on  his 
part  could  have  known,  of  the  hole  in  the  incline  or  wagon  ap- 
proach to  the  railroad  crossing  up  which  he  was  walking  in  going 
to  defendants'  depot  or  station  platform,  and  by  ordinary  care 
could  have  avoided  stepping  in  said  hole,  but  that  he  failed  to  ex- 
ercise such  care  for  his  own  safety  in  this  respect,  then  he  cannot 
recover  in  this  case.^® 

You  are  further  instructed  that  it  was  the  duty  of  the  plaintiff, 
while  waiting  for  the  arrival  of  the  train  on  which  he  was  to  take 
passage,  to  occupy  the  premises  provided  by  defendants  for  pas- 
sengers, and  in  going  to  and  from  the  defendants'  depot  and  station 
platform  to  use  the  ways  and  means  provided  for  that  purpose. 
So,  if  you  find  and  believe  from  the  evidence  that  the  defendants 
had  provided  a  passageway  for  the  use  of  passengers  in  going  to 
and  from  defendants'  depot  and  station  platform,  and  that  the 
plaintiff,  after  purchasing  his  ticket  for  passage  on  defendants' 
train,  did  not  remain  on  the  premises  provided  by^  defendants  for 
passengers,  but  left  said  depot  and  station  platform,  and  in  re- 
turning thereto  did  not  use  the  ways  and  means  provided  by  de- 
fendants for  that  purpose,  but  went  onto  the  incline  or  wagon  ap- 
proach to  a  road  crossing  over  defendants'  tracks,  and  while  on 
said  incline  or  wagon  approach  he  stepped  into  a  hole  therein  and 
was  injured,  and  further  find  from  the  evidence  that  said  incline 
or  wagon  approach  was  not  provided  by  defendants  for  passengers 

96  McCormick    v.     Seattle    Electric  9s  Gurtman  v.  Lusk  (Mo.)  208  S.  W. 

Co.,  96  P.  220,  49  Wash.  652.  61. 

9  7  Curtis   V.   Detroit,    etc.,   R.    Co., 
27  Wis.  158. 
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or  intended  passengers,  nor  for  their  use  in  going  to  and  from  de- 
fendants' depot,  station -platform,  and  trains  (and  without  a  direct 
cr  implied  invitation  so  to  do),  then  the  plaintiff,  in  going  onto  said 
incline  or  wagon  approach,  was  guiltv  of  negligence  which  will 
bar  him  from  recovering  in  this  case.**' 

§  1665.     Duty  to  look  and  listen  on  approaching  train  for  purpose 

of  becoming  passenger 
§   1665(1).    Kansas 

You  are  instructed  that  the  obligation  which  rests  upon  a  trav- 
eler, to  stop,  look,  and  listen  before  crossing  a  raihvay  track  which 
intersects  a  highway,  does  not  apply  to  a  passenger  in  going  from 
the  depot  to  board  his  train,  and  this  distinction  you  are  authorized 
to  take  into  consideration  in  determining  the  propriety  of  the  con- 
duct of  the  deceased,  if  you  find  him  a  passenger  at  the  time  in 
question.^ 

You  are  instructed  that  it  was  not  negligence  in  and  of  itself  for 
the  plaintiff  not  to  look  and  listen  for  approaching  trains  on  de- 
fendant's intervening  track  when  he  was  about  to  cross  the  same 
to  get  from  the  station  to  his  train  on  the  west  track,  if  5'ou  so 
find.  But,  nevertheless,  it  was  incumbent  upon  him  to  use  such 
care  and  attention  in  crossing  said  intervening  tracks  as  would  or- 
dinarily be  expected  of  persons  of  ordinary  and  reasonable  pru- 
dence under  like  circumstances,  and  he  had  the  right  to  assume 
that  the  defendant  company  would  so  regulate  its  trains  that  in- 
tervening tracks  would  be  free  from  danger  when  the  passenger 
train  on  the  west  track  stopped  at  the  station  to  receive  passen- 
gers.2 

§   1665(2).    Kentucky 

You  are  instructed  that  it  was  the  duty  of  the  plaintiff,  before 
he  entered  upon  the  passway  between  the  said  two  trains,  to  exer- 
cise ordinary  care  for  his  own  safety,  and  to  stop  and  look  and  lis- 
ten to  ascertain  ^hether  he  could  cross  the  track  without  injury 
from  the  said  trains ;  and,  if  he  failed  to  discharge  either  of  these 
duties,  and  by  reason  of  such  failure  he  helped  to  cause  or  bring 
about  the  injuries  of  which  he  complains,  and  he  would  not  have 
been  injured  but  for  his  contributory  negligence  in  that  respect, 
then  the  law  is  for  the  defendant,  and  so  you  should  find,  even 
though  you  may  believe  from  the  evidence  that  the  defendant  was 
negligent  in  failing  to  give  notice  of  the  fact  that  the  train  was  about 
to  be  backed  to  close  the  passageway,  if  such  is  the  fact,  unless  you 

9  0  Gurtman    v.    Lusk    (Mo.)    208    S.  -  Saunders  v.  Atchison,  T.  &  S.  F. 

W.  61.  Ry.  Co.,  148  P.  G57,  95  Kan.  537. 

1  Saunders  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.,  148  P.  657,  95  Kan.  537. 
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shall  further  believe  from  the  evidence  that  when  the  plaintifi"  came 
in  peril  from  the  train,  the  employes  of  the  defendant  in  charge  of 
the  train  could,  by  the  exercise  of  ordinary  care,  have  discovered 
his  peril,  and  by  ordinary  care  have  prevented  his  injury.^  . 

§  1666.     Implied  invitation  to  cross  tracks  to  board  car 

The  jury  are  instructed  that,  if  they  shall  find  from  the  evidence 

that  it  was  necessary  for  the  deceased,  in  order  to  take  the 

accommodation  train,  then  on  the  south  track  of  the  defendant's 

road  at ,  if  the  jury  so  find,  to  cross  the  north  track  of  said 

defendant's  road,  and  that  said  train  was  then  engaged  in 

receiving  and  discharging  passengers,  all  of  whom  were  compelled 
to  cross  said  north  track,  in  going  either  to  or  from  said  train. 
and  that  passengers  were  passing,  and  did  pass,  across  said  north 
track,  then  the  deceased  had  the  right  to  consider  that  these  circum- 
stances amounted  to  an  implied  invitation  on  the  part  of  the  de- 
fendant to  the  deceased  to  cross  the  said  north  track,  and  to  an  im- 
plied assurance  that  it  would  be  safe  for  him  to  do  so.* 

§  1667.     Care  required  in  boarding  car 

You  are  instructed  that  if  you  find  defendant's  car  was  headed 
south  and  had  been  stopped  for  the  receipt  of  passengers,  that 
plaintifif  had  a  right  to  assume  that  the  west  side  was  the  proper 
side  to  board  said  car,  and  in  the  absence  of  knowledge  to  the  con- 
trary, or  reasonable  ground  for  believing  to  the  contrary,  she  would 
not  be  guilty  of  contributory  negligence  in  attempting  to  board  said 
car  on  said  side,  except  as  elsewhere  instructed.^ 

§  1668.     Withdrawing  from  one  car  to  enter  another 

You  are  instructed  that  passengers  have  no  right  to  enter  or  pass 
through  a  baggage  car  attached  to  the  train  on  which  they  are  about 
to  takeipassage ;  and,  if  the  evidence  discloses  that  the  plaintiff  got 
upon  the  platform  of  the  rear  car,  and,  either  with  or  without  open- 
ing the  door,  discovered  that  the  car,  or  that  portion  of  it  next  to 
the  platform  upon  which  he  got,  was  set  apart  for  baggage,  it  would 
not  be  negligence  upon  his  part  to  withdraw  therefrom  to  seek  his 
proper  place  in  a  car  intended  for  passengers,  without  going 
through  the  baggage  car.® 

§  1669.     Boarding  train  or  car  while  in  motion 
§   1669(1).    California 

The  jury  are  instructed  that  everyday  observation  and  expe- 
rience   show   that   it    is    not   necessarily    negligent   to    attempt   to 

3  Louisville  &  N.  R.  Co.  v.  Smith,  132  P.  195,  SO  Kan.  613,  48  L.  R.  A. 
122  S.  W.  800,  135  Kv.  462.  (N.  S.)  974. 

4  Baltimore  &  O.  R.  Co.  v.  State,  e  Union  Pac.  Ry.  Co.  v.  Sue,  41  :n. 
60   Md.  449.  W.  801,  25  Neb.  772. 

5  Haas  V.  Wichita  R.  &  Light  Co., 
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board  a  moving  street  car.  Whether  it  is  or  not  depends  upon 
the  circumstances  of  each  case.  While  it  might  be  negligence  for 
a  man  to  try  to  board  a  car  running  very  rapidly,  it  might  not  be 
negligence  to  try  to  board  the  same  car  running  very  slowly.  It 
might  be  negligence  to  try  to  board  a  moving  car  of  one  kind,  but 
not  so  to  try  to  board  a  moving  car  of  a  different  kind.  It  might 
be  negligence  for  one  man  to  try  to  board  a  car  moving  at  a  given 
rate,  but  not  so  for  another  man  to  try  to  board  the  same  car  at 
the  same  place  in  tlie  same  manner  and  moving  at  the  same  rate. 
You  are  the  judges  of  the  question  whether  it  was  negligence  for 
plaintiff  to  try  to  board  the  car  in  question  in  this  case,  and  for 
that  purpose  you  are  to  take  into  consideration  all  the  evidence  in 
the  case  and  all  the  circumstances  surrounding  him  at  that  time.* 

§   1669(2).    Illinois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  plaintiff  attempted  to  board  the  car  in  question  while  the 
car  was  moving,  then  you  should  find  the  defendant  not  guilty.' 

§   1669(3).    Kentucky 

You  are  instructed  that  if,  at  the  time  the  plaintiff  attempted 
to  board  defendant's  car,  it  was  running  at  a  rate  of  speed  which 
to  a  person  of  ordinary  prudence  and  care  would  have  been  danger- 
ous to  attempt  to  board  same,  it  was  negligence  on  the  part  of  the 
plaintiff  to  attempt  to  board  said  car;  and,  if  they  believe  from 
the  evidence  that  he  did  attempt  to  board  said  car  when  it  was  run- 
ning at  such  a  rate  of  speed,  they  should  find  for  the  defendant.* 

§   1669(4).    Missouri 

You  are  instructed  that,  while  it  was  the  duty  of  defendant,  as  a 
carrier  of  passengers,  to  exercise  a  high  degree  of  care,  in  re- 
ceiving and  protecting  plaintiff  if  she  sought  to  enter  defendant's 
car  as  a  passenger,  yet  plaintiff  ought  on  her  part  to  exercise  ordi- 
nary care  when  seeking  to  become  a  passenger,  and  if  she  entered, 
or  attempted  to  enter,  defendant's  car  while  it  was  in  motion,  she 
did  so  at  her  own  peril,  unless  the  jury  further  believe  that  defend- 
ant's servants  in  charge  of  the  car  by  their  conduct  invited  her  to 
enter  before  the  car  stopped;  and  if  the  jury  further  believe  that 
defendant's  conductor,  and  others,  if  any,  acting  upon  the  request 
of  defendant's  servants,  publicly  warned  those  seeking  to  become 
passengers  to  stay  off  the  car  until  it  stopped,  and  that  notwith- 
standing plaintiff  entered,  or  attempted  to  enter,  the  car  before  it 
stopped,  then  plaintiff  was  not  received  as  a  passenger  and  was  not 

*  Nilson  V.  Oakland  Traction  Co.,  10  ■''  Kentucky    Traction    &    Terminal 

Cal.  App.  103,  101  P.  413.  Co.  v.  Waits,  180  S.  W.  356,  167  Ky. 

7  Gannon  v.  Chicago  Ry.   Co.,  185  236. 
111.  App.  124. 
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exercising  ordinary  care  on  her  part,  and  the  verdict  must  be  for 
defendant.* 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 
that  plaintiff  attempted  to  board  one  of  defendant's  cars  when  it 
was  running  at  a  speed  of  eight  or  ten  miles  an  hour,  or  at  a 
greater  rate  of  speed,  and  that  the  speed  of  the  car  caused  him  to 
be  thrown  and  injured,  then,  if  you  so  find  and  believe,  the  court 
instructs  you  that  plaihtifif  is  not  entitled  to  recover,  and  your  ver- 
dict will  be  for  defendant.^" 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

the  direct  cause  of 's  death  was  not  negligence  on  the  part 

of  defendant's  employes,  but  negligence  of  his  own  in  trying  to 
board  an  electric  railway  train  while  the  same  was  in  motion,  then 
you  should  find  a  verdict  for  the  defendant, ^^ 

§  1669(5).    Oklahoma 

You  are  instructed  that,  on  the  other  hand,  if  you  believe  that 
the  train  had  not  slowed  up  to  take  on  passengers,  and  was  run- 
ning at  a  dangerous  rate  of  speed,  and  the  plaintiff,  knowing  that 
fact,  attempted  to  board  the  said  running  train,  and  he  was  thrown 
to  the  ground  and  injured,  the  defendant  would  not  be  liable  there- 
for.i2 

You  are  instructed  that,  should  you  believe  from  the  evidence 
that  the  cause  of  the  fall  was  the  fact  that  the  plaintiff  failed  to 
catch  a  handhold  in  attempting  to  board  a  running  passenger  train 
of  the  defendant,  when  the  said  train  was  running  at  a  rate  of  speed 
dangerous  for  him  to  attempt  to  get  on  the  defendant  would  not  be 
liable  for  the  injuries  resulting  from  the  fall.*^ 

§   1669(6).    Oregon 

The  court  instructs  the  jury  that,  if  you  should  find  from  the  ev- 
idence in  this  case  that  after  this  train  had  started  in  motion,  after 
having  been  stopped  and  giving  a  reasonable  opportunity  to  people 
to  board  it,  it  was  started  again  in  motion,  and  this  plaintiff  ran 
after  the  train  and  attempted  to  board  the  car,  and  by  reason  there- 
of was  injured,  then  she  will  have  contributed  to  the  injury  in 
this  case;  and  the  law  of  this  state  is  that  there  are  no  degrees 
of  negligence,  and  when  both  parties  contribute  to  the  injurj% 
when  both  parties  are  guilty  of  negligence  coritributing  to  the  in- 
jury, the  law  simply  leaves  the  parties  where  it  finds  them,  and 

9  Flaherty  v.  St.  Louis  Trausit  Co.,  1 2  Webb  v.  Mis.souri,  O.  &  G.  Ry. 
106  S.  W.  15,  207  Mo.  318.                            Co.,  179  P.  17. 

10  Spencer  v.  St.  Louis  Transit  Co.,  13  Webb  v.  Missouri,  O.  &  G.  Ry. 
86  S.  W.  59.3,  111  Mo.  App.  653.                Co.,  179  P.  17. 

11  Slv  V.  Union  Depot  Ry.  Co.,  36 
S.  W.  235,  134  Mo.  681. 
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the  result  of  that,  of  course,  is  that  no  recovery  will  be  had  in  the 
case.-'* 

§   1669(7).    Texas 

You  are  instructed  that,  should  3'ou  find  that  plaintiiT  was  guilty 
of  negligence  in  attempting  to  board  a  moving  train  and  .that  such 
negligence,  if  any,  proximately  caused  or  contributed  to  his  injury, 
if  any,  the  plaintiff  cannot  recover,  and  you  will  so  find.^'' 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
plaintiff  attempted  to  get  on  a  moving  train,  and  that  he  knew  it 
was  dangerous  to  make  such  attempt,  and  if  you  further  find  that 
it  was  negligence  on  his  part  to  make  such  attempt  in  the  manner 
he  did,  if  he  did  make  such  attempt,  and  if  you  find  that  such  negli- 
gence, if  any,  causing  or  approximately  contributed  to  cause  his 
injuries,  then  you  will  find  a  verdict  for  the  defendant. ^^ 

§   1669(8),     Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  plaintiff  was  an  old  man,  and  attempted  to  board  the 
defendant's  car  without  invitation  from  the  defendant  or  its  agents, 
while  it  was  in  motion,  very  much  crowded,  both  inside  aud  on  the 
platform,  and  while  he  was  incumbered  with  a  cane  and  umbrella, 
and  that  after  getting  a  footing  on  the  car  he  let  go  his  hold  on 
the  railing  to  catch  at  his  hat,  and  fell,  he  was  guilty  of  contribu- 
tory negligence,  and  they  must  find  for  the  defendant,  unless  they 
believe  from  the  evidence  that  the  defendant  could  have  prevented 
the  accident  by  due  care  on  their  part.^' 

§  1670.     Taking  overcrowded  train 

You  are  instructed  that  it  is  claimed  by  the  defendant  that  it 
was  negligence  in  E.  to  take  this  train  at  all  in  its  overcrowded 
condition,  because  he  had  knowledge  that  there  was  another  train. 
In  considering  that  question,  you  must  put  yourself  in  the  place  of 
E.,  as  far  as  possibly  you  can,  from  the  evidence  which  you  be- 
lieve. You  may  take  into  consideration  the  time  of  night,  and  the 
stipulation  in  the  ticket  that  it  was  not  good  beyond  the  special 

train,   .      You    must    consider    in    that    connection    whether 

or  not  E.  had  notice  such  as  he  was  called  upon  to  believe  and 
rely  upon  that  there  was  another  train,  with  suf^cient  room  in  it, 
upon  which  he  could  ride,  and  upon  which  his  ticket  would  be  good. 
If  you  find  that  E.  was  brought  to  A.  upon  one  train,  before  he 
could  be   charged   with   negligence   for  not  having  taken   another 

14  Tompkins  v.  Portland  Ry.,  Light  ^e  San  Antonio  &  A.  P.  lt>^  Co.  v. 

&  Power  Co.,  150  P.  758,  77  Or.  174.  Trigo  (Civ.  App.)  101  S.  W.  254. 

1' Missouri.    K.    &    T.    Ry.    Co.    of  it  Revnokls  v.  Richmond  &  M.  Ry. 

Texas  v.  Davi.s  (Civ.  App.)  108  S.  W.  Co.,  23  S.  E.  770,  92  Va.  400. 
1022. 
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train  than  the  one  he  came  upon  you  must  find  that  the  railroad 
company  took  such  steps  that  he  had  actual  knowledge,  upon  which 
he  might  rely,  that  there  was  another  such  a  train ;  that  there  was 
not  a  duty  devolving  upon  E.,  simply  because  he  found  the  train 
upon  which  he  got  to  A.  was  crowded,  to  wait  for  other  trans- 
portation upon  the  sole  presumption  that  other  transportation 
would  be  furnished.^* 

§  1671.     Care  required  of  passenger  while  in  transit 
§  1671(1).    United  States 

The  jury  are  instructed  that,  if  they  find  that  the  plaintifif  left  the 
point  designated  as  the  place  for  passengers  to  wait  for  the  train 

for ,  and  went  to  a  point  nearer  to  the  burning  tank,  for  his 

own  pleasure,  or  to  gratify  his  curiosity,  or  to  see  the  burning  tank, 
and  was  there  injured,  and  that  he  would  not  have  been  injured  had 
he  remained  at  the  point  designated,  then  he  is  not  entitled  to  re- 
cover, and  the  jury  should  find  for  the  defendant. ^'^ 

S   1671(2).    Kentucky 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  plaintifif 
on  the  occasion  in  the  evidence  referred  to,  while  riding  on  the  de- 
fendant's train,  to  exercise  ordinary  care  for  his  own  safety ;  and 
if  you  believe  from  the  evidence  that  on  the  occasion  referred  to 
he  failed  to  exercise  that  degree  of  care,  and  by  reason  of  such 
failure  upon  his  part,  if  he  did  so  fail,  he  so  far  contributed  to  cause 
or  bring  about  his  injury  that,  but  for  such  failure  upon  his  part,  he 
would  not  have  been  injured,  the  law  is  for  the  defendant  and  the 
jury  should  so  find,  although  you  may  believe  from  the  evidence 
that  some  one  or  more  of  the  agents  of  the  defendant  company  were 
also  negligent.^" 

i^   1671(3).    Missouri 

The  court  instructs  the  jury  that  if  you  fi.nd  and  believe  from  the 
evidence  that  plaintiff  got  upon  the  car  in  question  before  the  car 
started,  or  while  it  was  in  motion,  and  rode  upon  said  car  some 
distance  with  each  hand  holding  to  the  guard  rail  in  a  reasonably 
safe  position  and  place  upon  said  car,  and  that  thereafter  he  let 
g-o  of  one  of  said  guard  rails  and  fell  from  the  car,  your  verdict 
will  be  for  the  defendant.^^ 


1 8  Pemisylvania  Co.  v.  Paul  (C.  C.  20  McDermott  v.  Louisville  &  N.  R. 
A.  Ohio)  126  F.  157,  62  C.  O.  A.  135.  Co.,  206  S.  W.  6.  182  Ky.  22. 

19  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  siQuinn    v.    Metropolitan    St.    Ry. 
V.  Myers  (C.  C.  A.  Minn.)  80  F.  361,  Co.,  118  S.  W.  46,  218  Mo.  545. 

25  C.  C.  A.  486. 
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§    1671(4).     Ohio 

You  are  instructed  that  it  is  the  claim  of  the  defendant  that  this 
boy  while  he  was  seated  upon  the  step  of  the  car  was  safe,  and 
that  he  arose  from  the  place  where  he  was  sitting  and  stood  up, 
and  therefore  it  was  more  dangerous,  and  that  in  doing  that  he  did 
not  exercise  this  ordinary  care.  Gentlemen,  you  will  take  into 
consideration  the  circumstances  under  which — if  there  is  any 
proven — by  which  he  arose  from  his  seat  and  stood  up.  Deter- 
mine whether,  by  doing  that  act,  he  exercised  the  care  which  an 
ordinarily  prudent  person  would  have  exercised  under  the  same  or 
similar  circumstances.  If  you  shall  find,  gentlemen  of  the  jury, 
that  the  defendant  failed  to  exercise  this  high  degree  of  care  which 

I  have  called  your  attention  to  and  find  that  the  ward, ,  did 

not  exercise  ordinary  care,  then  that  would  defeat  his  right  of  re- 
covery, no  matter  how  negligent  the  defendant  may  have  been.^^ 

§   1671(5).    Oklahoma 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
plaintiff  knowing  that  the  conductor  in  the  performance  of  his 
duty  as  such  was  required  to  open  and  pass  through  the  door  in 
question,  and  the  plaintiff  took  hold  of  the  said  door  for  the  pur- 
pose of  preventing  the  conductor  from  coming  through  and  held 
to  said  door,  notwithstanding  the  efforts  of  the  conductor  to  open 
same,  then  you  are  instructed  that  the  plaintiff  is  guilty  of  contribu- 
tory negligence,  and  your  verdict  should  be  for  the  defendant,  al- 
though you  may  believe  from  the  evidence  that  the  conductor  was 
guilty  of  negligence  in  failing  to  see  that  the  plaintiff's  hand  and 
arm  was  in  such  condition  that  he  could  not  extricate  himself,  un- 
less you  further  find  from  the  evidence  that  the  plaintiff  desisted 
from  his  efforts  to  hold  the  door  and  gave  notice  to  the  conductor 
that  he  had  desisted  in  time  to  enable  the  conductor  to  cease  the 
eft'ort  to  open  the  door  and  avoid  injury  to  the  plaintiff.*^^ 

§  1672.     Taking  position  attended  with  greater  danger  than  other 
parts  of  vehicle  of  transportation 

The  jury  are  instructed  that,  if  plaintiff  took  up  a  position  more 
dangerous  than  some  other  parts  of  the  train  when  he  was  permit- 
ted to  ride,  he  should  be  held  to  have  assumed  the  risk  of  the  more 
dangerous  position,  yet  he  did  not  assume  thereby  any  risk  of  dan- 
ger resulting  from  and  proximately  caused  by  the  negligence  of  de- 
fendants, their  agents  and  servants.^* 

2  2  stark  Electric  R.  Co.  v.  Brooks,  24  Knox  v.  Robbins  (Tex.  Civ.  App.) 

114  N.  E.  245,  94  Oliio  St.  324.  151  S.  W.  1134. 

2  3  Shawnee-Tecuiuseh  Traction  Co. 
V.  Newcome,  158  P.  1193,  59  Okl.  271. 
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§  1673.  Same — Voluntary  surrender  of  seat  to  other  passengers 
The  jury  are  instructed  that  the  court  cannot  say,  as  a  matter  of 
law,  that  a  passenger  surrendering  his  seat  to  one  less  able  to  stand 
than  himself  should  be  held  guilty  of  contributory  negligence  upon 
that  ground.  The  mere  fact  of  surrendering  his  seat  (as  the  tes- 
timony in  this  case,  it  seems  to  "me,  shows)  to  a  couple  of  ladies 
who  were  old  and  infirm,  would  not,  of  itself,  constitute  negligence 
and  relieve  the  defendant  of  liability.  As  I  have  explained,  the 
burden  of  proof  is  upon  the  plaintiff  to  establish  the  defendant's 
negligence,  and  that  his  injuries  resulted  therefrom,  by  a  fair  pre- 
ponderance of  the  evidence."^ 

§  1674.     Occupying  place  not  intended  for  passengers 
§  1674(1).     Arkan&as 

You  are  instructed  that,  although  you  may  find  from  the  evidence 
that  deceased  at  the  time  of  the  wreck  was  a  passenger  on  defend- 
ant's train,  yet,  if  you  believe  from  a  preponderance  of  the  evidence, 
taking  into  your  consideration  all  the  facts  and  circumstances  de- 
tailed by  the  witnesses,  that  at  the  time  of  the  wreck  deceased  was 
occupying  any  other  part  of  the  train  than  that  provided  by  the 
defendant  for  the  use  of  passengers,  and  that  by  reason  thereof  he 
was  thrown  from  the  train  and  received  the  injury  complained  of, 
then  your  verdict  will  be  for  the  defendant.^^ 

§   1674(2),    Kentucky 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  or insisted  upon  taking  the  invalid 

and  chair  into  the  baggage  car,  and  attended  upon  the  patient 
there,  and  at  the  time  there  were  other  seats  and  accommodation 
upon  the  train  for  safely  carrying  the  patient  and  her  attend- 
ants, and  that  plaintiff  would  not  have  been  injured,  except  for 
his  so  riding  in  the  baggage  car,  they  will  find  for  the  defendant.^' 

§  1675.     Standing  on  platform  or  steps 

§   1675(1).     Delaware 

You  are  instructed  that  the  platforms  and  steps  of  railway  cars 
are  for  the  purpose  of  providing  safe  and  convenient  means  of  in- 
gress and  egress  to  and  from  the  cars ;  and  if  a  passenger  unneces- 
sarily stands  upon  such  platforms  or  steps  in  a  dangerous  position, 
while  the  car  is  in  motion,  and  because  of  so  doing  is  thrown  off 
the  car,  such  passenger  is  guilty  of  negligence  and  cannot  recover.^* 

25  Trumbull  v.   Erickson  (C.   C.  A.  27  Chesapeake  &  O.  Ry.  Co.  v,  Jor- 

Colo.)  97  F.  891.  38  C.  C.  A.  536.  dan,  76  S.  W.  145. 

2  6  St.  Louis,  I.  M.  &  S.  R.  R.  Co.  28  File  v.  Wilmington  City  Ry.  Co., 

V.  Evans,  137  S.  W.  568,  99  Ark.  69.  80  A.  623,  7  Pennewill,  463. 
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§   1675(2).     Florida 

You  are  instructed  that  a  passenger  on  a  railroad  train,  after 
said  train  has  stopped  at  a  regular  station,  has  a  right  to  go  upon 
the  platform  of  the  coach  in  which  the  said  passenger  may  be  and 
within  the  time  allowed  by  the  rules  of  the  company  for  the  stop- 
ping of  said  train  at  said  station,  providing  the  said  passenger  be- 
ing on  the  said  platform  does  not  interfere  with  the  proper  man- 
agement of  said  train  and  with  persons  alighting  therefrom  or 
getting  thereon,  and  that  it  is  not  negligence  per  se  so  to  do,  and 
that  the  mere  fact  of  the  passenger  being  upon  the  platform  under 
such  circumstances  does  not  constitute  negligence  on  the  part  of 
the  passenger.'^ 

§   1675(3).    South    Carolina 

You  are  instructed  that  the  fact  of  an  injury  resulting  to  a  pas- 
senger while  standing  on  the  platform  of  a  moving  coach  is  not 
per  se  evidence  of  negligence  in  the  passenger  for  taking  such  a 
position,  but  all  the  circumstances  surrounding  the  case  are  to  go 
to  the  jury,  and  they  are  to  determine  whether  the  railroad  is  liable 
in  damages.^® 

§   1675(4).    Texas 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
the  plaintifif  was  riding  on  the  rear  platform  and  on  one  of  the 
steps  of  the  coach,  and  you  further  believe  from  the  evidence  that 
the  step  was  defective,  and  that  by  reason  of  the  condition  of  the 
roadbed  and  track  the  coach  swayed  and  rocked,  and  further  be- 
lieve from  the  evidence  that  plaintiff  by  virtue  of  the  swaying  and 
rocking  of  the  coach  and  the  defective  step  was  thrown  from  the 
same  and  injured;  yet  if  you  further  believe  from  the  evidence 
that  he  knew  the  step  was  defective,  and  knew  the  coach  was  sway- 
ing and  rocking  from  side  to  side,  he  would  be  held  to  have  as- 
sumed the  risks  arising  therefrom,  and  could  not  recover,  unless 
he  was  so  lacking  in  intelligence  and  discretion  as  not  to  be  able  to 
understand  the  danger  incident  to  his  position.^^ 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  in 
going  upon  the  platform  and  steps  of  defendant's  train,  at  the  time 
he  did,  in  view  of  the  speed  the  train  was  going  at  the  time,  as  you 
find  the  same  from  the  evidence,  the  plaintiff  failed  to  exercise  such 
care  and  prudence  as  a  reasonably  prudent  man  would  have  used 
under  the  same  circumstances,  you  will  find  for  the  defendant,  al- 
though you  may  further  believe  that  the  defendant,  its  agents,  serv- 

29  Atlantic    Coast    Line    R.    Co.    v.  si  Walling  v.  Trinity  &  Brazos  Val- 

Crosby,  43  So.  318,  53  Fla.  400.  ley  Ry.   Co.,  106  S.  W.  417,  48  Te.x. 

3  0  Doolittle    V.    Southern    Ry.    Co.,  Civ.  App.  35. 
40  S.  E.  133,  62  S.  C.  130. 
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ants,  and  eni])Ioyes,  were  guilty  of  negligence  in  any  or  all  of  the 
matters  charged  in  the  petition.^^ 

S   1675(5).    Washington 

You  are  instructed  that  it  is  the  duty  and  oljligation  of  common 
carriers  for  hire  to  furnish  passengers  with  seats  for  their  accom- 
modation, and.  if  you  believe  from  the  evidence  in  this  case  that  the 
defendant  received  the  deceased as  a  passenger,  the  said  de- 
ceased thereby  became  entitled  to  a  seat;  and,  if  he  was  prevented 
from  obtaining  a  seat  by  reason  of  the  car  being  overcrowded,  you 
are  instructed  that  it  was  not  negligence  for  said  deceased  to  stand 
or  be  upon  the  platfijrm  of  said  car,  providing  you  believe  that  in 
standing  upon  said  platform  the  said  deceased  was  exercising  ordi- 
nary care  and  prudence,  and  would  have  been  safe  from  injury  if 
said  car  had  been  run  in  a  careful  manner.^^ 

^  1676.     Getting  on  running  board  of  street  car 

You  are  instructed  that  it  is  the  plaintiff's  claim  that  this  boy 
came  to  his  death  through  the  negligence  of  the  defendant  com- 
pany, and  not  through  any  negligence  of  his  own.  If  the  plaintiit 
can  substantiate  that  claim,  she  is  entitled  to  recover  a  verdict  at 
your  hands.  I  charge  you,  in  the  first  place,  that  it  was  not  neg- 
ligence for  this  dead  boy  to  take  a  position  upon  the  running  board, 
if  at  the  time  he  got  upon  the  car  there  was  sufficient  room  for  him 
to  get  upon  the  board  and  maintain  an  upright  position  next  to  the 
car.  The  running  board  is  something  like  I8I/2  inches,  so  that 
standing  next  to  the  stanchion  there  would  be  at  least  two  feet  be- 
tween the  stanchion  of  the  open  car  and  the  nearest  point  of  the 

street  car,  a  space  ample  for  any  man  to  stand  in  safety,  if 

the  cars  were  operated  in  an  ordinaril}^  careful  and  prudent  man- 
ner. Therefore  it  would  not  be  negligence  for  this  boy  to  take 
position  upon  the  running  board ;  neither  would  it  be  negligence, 
on  the  part  of  this  defendant  company,  to  permit  him  to  take  a 
place  upon  the  running  board.  People  have  ridden  upon  the  in- 
side and  outside  running  boards  of  these  cars  for  years.  There  is 
no  question  that  the  company  permits  passengers  to  ride  there, 
and  there  is  no  question  that  passengers  habitually,  when  the  cars 
are  otherwise  crowded,  take  their  position  upon  those  boards  rather 
than  wait  for  another  car.  So  I  charge  you  there  was  no  negli- 
gence either  in  the  company  permitting  him  to  stand  there  nor  in 
his  taking  the  position,  if  at  the  time  he  took  the  position  there 
was  room  for  him  to  get  his  feet  upon  the  platform  and  maintain 
an  upright  position,  standing  upon  the  steps;    because  if  he  had 

3  2  Ehert  v.  Gulf.  C.  &  S.  F.  Ry.  Co.        33  Halversoii  v.  Seattle  Electric  Co., 
(Tex.  Civ.  App.)  49  S.  W.  1105.  77  P.  1058,  35  Wash.  600. 
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that  opportunity,  and  could  have  maintained  that  position,  then 
it  was  a  place,  while  dangerous,  yet  with  the  exercise  of  care  upon 
his  part,  and  due  operation  of  the  cars  on  the  part  of  the  defend- 
ant, would  have  been  safe."** 

§  1677.     Care  required  from  passenger  taking  position  on  inner  foot- 
board of  street  car 

The  jury  are  instructed  that  it  was  the  duty  of  the  plaintifif,  in 
going  upon  the  western  or  inner  foot  board  of  the  car  upon  which 
he  entered,  to  exercise  such  degree  of  care  as  the  position  he  was 
in  rendered  reasonably  necessary  to  prevent  his  being  struck  by 
passengers  on  the  car  or  by  the  car  passing  on  the  other  track ; 
and  if  the  jury  believe  from  the  evidence  that  the  plaintiff,  while 
upon  such  running  or  foot  board,  could,  by  standing  upright  there- 
on, and  not  leaning  outwardly  towards  the  cars  on  the  other  track, 
have  avoided  being  struck  by  a  passenger  on  or  by  the  passing 
car,  and  that  he  failed  to  maintain  such  upright  position  and  in 
consequence  of  such  failure  was  struck  and  injured,  then  the  plain- 
tiff is  not  entitled  to  recover,  and  your  verdict  must  be  for  the  de- 
fendant.^^ 

§  1678.     Standing  on  platform  in  violation  of  rule  of  carrier 
§   1678(1).    Massachusetts 

The  jury  are  instructed  that  the  sign  attached  to  the  hood  of  the 
car  before  and  at  the  time  of  the  accident,  which  read  as  follows : 
"Notice.  All  persons  are  forbidden  to  be  on  the  front  platform  of 
this  car,  and  this  company  will  not  be  responsible  for  their  safety. 
Per  order  of  the  directors" — sets  up  a  reasonable  rule,  and  that,  if 
the  plaintiff  was  intentionally  violating  the  rule,  he  cannot  re- 
cover, unless  you  find  from  the  evidence  that,  notwithstanding  the 
sign,  the  rule,  if  it  ever  was  intended  to  be  a  rule,  had  been  allowed 
by  the  defendant  to  become  a  dead  letter,  so  that  in  effect  the 
case  was  as  if  there  never  had  been  such  a  rule.^® 

§  1678(2).    Nebraska 

The  jury  are  instructed  that,  if  you  find  that  at  and  prior  to  the 
time  in  question  there  existed  an  express  rule  or  regulation  of  the 
defendant  that  passengers  should  not  stand  upon  the  platform  of 
the  cars  while  the  train  was  in  motion,  and  that  such  rule  or  reg- 
ulation was  actually  before  that  time  brought  to  plaintiff's  knowl- 
edge by  means  of  notices  posted  upon  the  doors  of  defendant's 
cars,  and  if  he  went  upon  the  platform  of  the  moving  train  in  vio- 

34  Kalis  V.  Detroit  United  Ry.,  119  36  Sweetland  v.  Lynn  &  B.  R.  Co., 

N.  W.  906.  1.55  Mich.  48.5.  .59  N.    E.  443,   177  Mass.   574,  51   L. 

3  5  Simon  ton    v.    St.    Louis   Transit  R.  A.  783. 
Co.,  106  S.  W.  46,  207  Mo.  718. 
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lation  of  such  rule,  and  attempted  to  step  therefrom  to  the  depot 
platform,  and  in  so  doing  sustained  the  injuries  sued  for,  he  could 
not  recover  in  this  case ;  but  if  he  was  in  the  act  of  leaving  the 
train  at  the  time  the  train  started,  then  the  standing  upon  such 
platform  would  not  be  a  violation  of  such  rule,  although  the  train 
may  have  been  in  motion.^' 

§  1679.     Leaving  safe  place  to  go  out  on  platform 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  in  the 
cause  that  the  plaintiff  was  a  passenger  on  one  of  defendant's  cars, 
and  was  occupying  a  seat  inside,  in  a  safe  place ;  and  you  further 
find  that  said  car  was  crowded  with  passengers,  and  all  the  seats 
were  taken,  and  that  the  plaintiff  arose  and  vacated  his  seat  to 
accommodate  some  lady  passengers  who  had  entered  the  car,  and 
that,  on  account  of  the  crowded  condition  of  said  car,  instead  of 
standing  therein  he  voluntarily  left  it  and  passed  out  to  the  plat- 
form, and  remained  standing  on  the  outside,  where  the  accident 
occurred, — then  as  to  whether  or  not  in  so  conducting  himself  he 
was  guilty  of  negligence  is  a  question  of  fact,  which  I  submit  to 
you.  If  his  conduct  in  this  respect,  in  doing  what  he  did  under  the 
circumstances,  was  the  conduct  of  an  ordinarily  prudent  and  cau- 
tious man,  then  he  was  not  guilty  of  negligence.  If,  on  the  other 
hand,  in  going  out  upon  the  platform,  under  the  circumstances,  he 
did  that  which  a  prudent  and  cautious  person  would  and  ought  not 
to  do,  then  he  would  be  guilty  of  negligence.^* 

§  1680.     Going  upon  platform  while  train  stopping  at  intermedi- 
ate station 

The  court  instructs  the  jury  that  a  passenger  upon  a  railroad 
train,  after  said  train  has  stopped  at  the  regular  station,  has  a  right 
to  go  upon  the  platform  of  said  coach  in  which  said  passenger  may 
be,  and  within  the  time  allowed  by  the  rules  of  the  company  for 
the  stopping  of  said  train  at  said  station,  so  that  said  passenger, 
being  upon  said  platform,  does  not  interfere  with  the  proper  man- 
agement of  said  train,  or  with  passengers  alighting  therefrom  or 
getting  thereon ;  and  that  it  is  not  per  se  negligence  so  to  do,  and 
that  the  mere  fact  of  a  passenger  being  upon  the  platform  of  a 
coach  under  such  circumstances  does  not  constitute  negligence 
upon  the  part  of  said  passenger.^* 

§  1681.     Resting  arm  on  window  sill 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 
that  the  plaintiff's  arm  was  resting  on  the  sill  of  the  window,  the 

3  7  Omaha,  etc.,  R.  Co.  v.  Chollette,  so  Southern  R.  Co.  v.  Smith,  28  S. 

49  N.  W.  1114,  33  Neb.  143.  E.  173,  95  Va.  187. 

38  Terre  Haute  Electric  Rv.  Co.  v. 
Lauer,  .52  N.  E.  703,  21  Ind.  App.  466. 
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placing-  of  his  arm  on  the  window-sill  of  the  passenger-car  window 
by  the  plaintiff  was  not  necessarily  contributory  negligence  on  his 
part.-*** 

§  1682.     Leaning  out  from,  or  projecting  part  of  body  from,  car 

5  1682(1).    District  of  Columbia 

The  jury  are  instructed  that,  if  they  shall  find  from  the  evidence 
that,  at  the  time  and  place  in  question,  the  plaintiff  was  a  passen- 
ger on  the  car  of  the  defendant  company,  and  was  seated  immedi- 
ately adjacent  to  a  window  in  said  car,  and  that  the  opening  of 
the  said  window  was  guarded  by  four  iron  bars,  each  of  the  diam- 
eter of  about  one-half  an  inch,  which  bars  extended  across  the  said 
openings  above  the  sill  of  the  said  window,  parallel  to  each  other 

and  at  a  distance  of inches  from  each  other,  the  lowest  one 

of  which  was  at  a  distance  of inches  from  said  sill,  and  the 

remaining  three  of  which  were  distant  successively  inches 

from  each  other,  then  the  jury  are  instructed  that  the  presence  of 
the  said  bars  in  the  said  place  was  a  warning  to  the  plaintifif  that 
it  was  dangerous  for  her  to  project  any  part  of  her  body  beyond 
the  said  bars ;  and  if  the  jury  shall  find  further  from  the  evidence 
that  the  plaintifif  at  the  time  and  place  in  question  was  seated  im- 
mediately in  front  of  one  of  the  said  windows,  and  rested  her  arm 
upon  the  topmost  of  said  bars,  and  projected  her  hand  to  the  ex- 
tent of  about  ■ inches  beyond  the  said  top  bar,  and  was  there- 
upon injured  by  having  her  hand   so  projected  strike   against  a 

trolley  pole   of  the  company   situated  at  the   distance   of  

inches  from  said  top  bar,  and  maintained  there  for  the  purpose  of 
the  operation  of  the  said  road,  and  if  the  jury  shall  further  find 
from  the  evidence  that  an  ordinarily  prudent  person  in  the  th-en 
position  of  the  plaintiff  and  under  the  surrounding  circumstances 
would  not  have  so  projected  her  said  hand,  then  their  verdict  should 
be  for  the  defendant.*^ 

The  jury  are  instructed  that,  in  determining  whether  plaintifif 
was  negligent,  you  would  have  to  take  into  consideration,  not  only 
what  she  knew  from  past  experience  as  a  traveler  over  this  road 
with  respect  to  the  presence  and  proximity  of  poles,  but  you  would 
have  to  take  into  consideration  every  other  physical  condition  that 
was  patent  to  her  observation.  In  other  words,  you  have  to  con- 
sider, not  only  what  she  actually  knew,  but  what  she  ought  to 
have  known  from  what  she  saw  with  her  eyes,  and  what  she  felt 
with  her  hands  and  arms.  Therefore  you  have  to  consider  what  a 
reasonable  person  should  have  understood  the  significance  of  the 

4  0  Carrico   v.   West  Virginia   Cent.  ^i  Chapman  v.  Capital  Traction  Co., 

6  P.  Ry.  Co.,  14  S.  E.  12,  35  W.  Va.      37  App.  D.  C.  479. 
389. 
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bars  at  the  window  to  be,  whether  or  not  a  reasonable  person 
should  have  understood  the  significance  of  those  bars  to  be  that 
tliere  was  danger  of  contact  with  obstructions  outside  of  the  bars, 
or  whether  a  reasonable  person  would  not  have  been  called  upon, 
by  the  presence  of  the  bars,  to  believe  that  that  w^as  the  signifi- 
cance which  the  company  intended  them  to  carry  to  the  passen- 
gers who  sat  at  the  windows.  The  court  cannot  say  as  a  matter 
of  law  that,  although  the  plaintiff  confessedly  knew  there  were 
poles  along  the  line  of  the  right  of  way,  there  could  be  no  justifica- 
tion w^hich  would  warrant  her  for  a  moment  in  forgetting  that  the 
pole  w^as  likely  to  be  there.  That  is  a  matter  of  fact  that  you 
will  have  to  consider  with  all  other  facts  which  tend  to  the  deter- 
mination of  the  question  w^hether,  with  what  she  knew^  and  w'hat 
she  saw.  the  nature  of  the  car  and  the  window  and  the  bars  and 
the  like,  a  person  of  reasonable  prudence  would  have  extended  his 
hand  from  the  window  to  the  degree  that  she  extended  her  hand. 
How  far  she  extended  her  hand  is  another  question  of  fact,  which 
you  will  have  to  decide  from  the  evidence.  You  have  to  examine 
and  determine  in  detail  just  how  far  she  put  her  hand  out,  and 
whether,  under  all  the  circumstances  of  her  environment  and  actual 
knowledge  at  the  moment,  a  person  of  reasonable  prudence  and  cau- 
tion, situated  exactly  as  she  was  situated  at  that  very  place,  know- 
ing what  she  knew,  seeing  what  she  saw,  and  understanding  the 
other  physical  conditions  that  were  brought  to  her  mind  by  her 
senses,  would  not  have  extended  the  hand  as  far  as  she  extended 
hers,  and  thus  come  in  contract  with  the  pole.  If  you  so  find,  then 
plaintiff  was  negligent  in  adopting  that  conduct  that  a  person  of 
reasonable  prudence  and  caution  would  not  have  adopted  under 
the  circumstances.*^ 

§   1682(2).    Iowa 

You  are  instructed  that,  if  plaintifif  was  sitting  in  an  apparently 
dangerous  position,  next  to  an  open  space,  without  any  barrier  to 
protect  him  from  falling  or  being  thrown  from  the  car,  and,  w-hile 
so  sitting,  carelessly  leaned  out^vard  to  spit,  and,  by  reason  of  such 
leaning  outw^ard,  fell  from  the  car,  then  such  leaning  was  negligence 
on  his  part,  and  was  the  proximate  cause  of  his  injury,  and  de- 
fendant's agents  and  servants  who  were  operating  the  car  were  not 
under  any  obligations  to  anticipate  any  such  action  on  the  part  of 
plaintiff,  or  to  ward  or  guard  him  against  such  act,  or  against  the 
consequences  that  might  result  therefrom ;  and,  under  such  cir- 
cumstances, plaintiff   would   not   be   entitled   to   recover  any   sum 

!*2  Chapman    v.    Capital     Traction    Co.,  37  App.  D.  C.  479. 
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whatever  in  this  action,  and  your  verdict  should  be  for  the  de- 
fendant.^* 

§   1682(3).    Missouri 

The  jury  are  instructed  that,  although  the  plaintiff  was  injured 
by  having  his  arm  broken,  yet  if,  at  the  time  of  said  injury,  plain- 
tiff, by  negligence  or  carelessness,  had  his  arm  out  of  the  window 
of  said  car,  and  such  negligence  or  carelessness  contributed  directly 
to  the  happening  of  such  injury,  the  verdict  should  be  for  defend- 


ant 


44 


§  1683.     Passing  from  one  car  to  another 
§   1683(1).    Illinois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that  the  plaintiff,  while  on  his  passage  from  to was 

guilty  of  carelessness  and  unnecessarily  exposing  himself  to  danger 
by  wrestling  or  scuffling  on  the  cars,  or  by  imprudently  and  un- 
necessarily passing  from  one  car  to  another  while  the  cars  were 
in  motion,  and  that  such  carelessness  or  imprudence  contributed 
in  any  way  to  produce  the  injury  complained  of,  then  the  plaintiff 
cannot  recover."*^ 

§  1683(2).     Virginia 

The  court  instructs  the  jury  that,  although  they  may  believe 
from  the  evidence  in  this  cause  that  the  said  defendant  company 
was  guilty  of  negligence  in  the  manner  of  constructing  or  main- 
taining its  electric  wire  over  and  above  the  track  of  the  ■ 

Railroad  Company,  still  plaintiff  had  no  right  to  attempt  to  pass 
from  one  car  to  another  while  the  cars  were  passing  under  the  said 
wire,  if  in  so  doing  he  increased  the  danger  of  an  accident  from 
the  said  wire ;  and  if,  from  the  evidence  in  the  case,  they  believe 
that  the  said  plaintiff  did  attempt  to  pass  from  one  car  to  another 
while  passing  under  said  wire,  and  by  so  doing  did  increase  the 
danger  and  chance  of  the  accident,  he  cannot  recover  in  this  case, 
and  the  jury  must  find  for  the  defendant.*^ 

§  1684.     Attempt  to  go  from  one  car  to  another  to  find  a  seat 

The  jury  are  told  that  if  the  plaintiff  was  unable  to  find  a  seat 
in  the  car  which  he  first  entered,  and  he  was  informed  by  the  con- 
ductor that  he  might  find  a  seat  in  the  forward  car,  and,  in  attempt- 
ing to  pass  to  the  next  car,  he  exercised  reasonable  care  and  cau- 

43  Fitch  V.  Mason  City  &  C.  L.  Trac-  4  5  Galena,  etc.,  R.  Co.  v.  Fay,  16 
tion  Co.,  100  N.  W.  6l8,"l24Iowa,  665.  111.  558.  6.3  Am.  Dec.  .323. 

44  Barton  v.  St.  T^uis,  etc.,  R.  Co.,  46  Danville  Street  Car  Co.  v.  Wat- 
52  Mo.  253,  14  Am.  Rep.  418.  kins,  34  S.  E.  884,  97  Va.  713. 
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tion,  those  circumstances  do  not  constitute  contributory  negli- 
gence.*' 

§  1685.     Going  from  One  car  to  another  to  get  drinking  water 

You  are  instructed  that,  if  you  find  from  the  evidence  in  this  case 

that  was  a  passenger  on  defendant's  train  on  the  

day  of ,  then  his  going  to  the  place  where  water  was  kept, 

or  to  the  watercloset,  even  while  the  train  was  going  at  a  rapid 
rate  of  speed,  was  not  of  itself  negligence,  and,  if  there  was  no 
water  in  the  coach  in  which  he  was  riding,  he  would  have  the  right 
to  go  from  one  coach  to  the  other  for  the  purpose  of  getting  wa- 
ter, or  to  go  from  the  white  end  of  the  combination  car  to  the  other 
end  for  the  purpose  of  getting  water,  and  he  would  not  necessarily 
be  guilty  of  negligence  in  doing  so,  but  he  would  have  a  right  to 
go  there  and  to  stand  there  while  drinking  his  water,  provided  the 
standing  was  not  so  protracted  or  uncalled  for  that  it  became  un- 
necessary or  imprudent.** 

§  1686.     Care  required  from  passengers  on  freight  train 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
plaintiff  was  a  passenger  on  a  freight  train,  then  he  was  bound  to 
know  that  it  was  not  operated  like  a  passenger  train,  that  it  did 
switching,  and  that  the  jolts  and  jars  were  greater  than  on  a  pas- 
senger train  ;  and  if  his  failure  to  exercise  care  with  reference  to 
any  of  these  things  contributed  to  produce  the  injury  of  which 
he  complains,  this  bars  his  recovery,  and  your  verdict  must  be  for 
the  defendant.'*^ 

You  are  instructed  that,  if  the  jury  should  find  from  the  evi- 
dence that  plaintiff"  was  a  passenger  on  defendant's  train,  and  that 

the  station  of was  announced,  or  that  such  train  had  arrived 

at  such  station,  and  that  plaintiff',  while  the  train  was  moving  slow- 
ly, went  out  upon  the  platform  of  the  car  in  which  he  was  riding, 
to  be  in  readiness  to  step  off  when  such  car  fully  stopped,  and 
that,  instead  of  stopping  fully,  such  car  moved  violently  and  sud- 
denly, and  with  greater  violence  than  is  ordinarily  incident  to  the 
movement  of  a  freight  train,  and  that  by  reason  of  such  sudden  and 
violent  movement  plaintiff  was  thrown  and  injured,  it  is  for  the 
jury  to  say,  under  all  the  facts  and  circumstances  of  the  case  shown 
in  evidence,  whether  the  plaintiff  was  guilty  of  contributory  neg- 
ligence; and  if  you  further  believe  that  the  plaintiff  did  under  the 
circumstances  what  an  ordinarily  prudent  man  would  have  done, 

47  Chesapeake  &  O.  Ry.  Co.  v.  *»  Abelson  v.  St.  Louis,  I.  M.  &  S. 
Clowes,  24  S.  E.  83.3,  93  Va.  ISO.             Ry.  Co.,  105  S.  W.  81,  Si  Ark.  181. 

48  St.  Louis,   I.  M.  &   S.  R.  Co.  v. 
Evans,  137  S.  W.  568,  99  Ark.  69. 
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then  he  was  not  guilty  of  contributory  negligence,  and  is  entitled  to 
recover  in  this  case.''* 

You  are  instructed  that  if  you  find,  from  the  evidence,  that  the 
injury  was  caused  or  contributed  to  by  the  plaintiff's  getting  U]) 
before  the  train  came  to  a  stop,  and  after  passengers  had  been 
warned  to  keep  their  seats,  your  verdict  must  be  for  the  defend- 
ant. ^^ 

§  1687.     Care  required  from  passenger  on  mixed  train 

You  are  instructed  that  in  the  operation  of  mixed  trains  jars  of 
great,  unusual,  and  unnecessary  violence  would  be  evidence  of 
negligence  on  the  part  of  the  trainmen,  and  you  are  further  in- 
structed that,  as  a  matter  of  law,  it  is  not  necessarily  negligence 
for  a  passenger  to  be  standing  on  a  mixed  train,  but,  on  the  other 
hand,  one  has  a  right  to  so  stand,  provided  the  standing  is  not  so 
protracted  or  uncalled  for  that  it  becomes  unnecessary  or  impru- 
dent.^- 

§  1688.     Care  required  from  passenger  on  freight  elevator 

I  charge  j^ou  gentlemen  of  the  jury  that  if  you  believe  from  the 
evidence  that  the  plaintiff  leaned  or  rested  his  weight  on  the  trucks, 
and  that  as  a  proximate  result  of  his  so  doing  he  was  injured, 
then  your  verdict  must  be  for  the  defendant. ^^ 

The  court  charges  the  jury  that,  even  though  you  believe  from 
the  evidence  that  the  gating  protecting  the  floors  of  the  building 
from  the  elevator  shaft  should  have  entirely  covered  the  shaft 
on  each  floor,  and  even  though  the  jury  may  believe  from  the 
evidence  that  the  trucks  should  not  have  been  carried  in  the  ele- 
vator at  all,  and  even  though  the  jury  believe  from  the  evidence 
that  the  trucks  were  placed  in  the  elevator  in  such  a  position  that 
they  were  caused  to  fall  by  the  vibration  of  the  elevator,  or  the 
manner  in  which  it  was  running,  yet  if  the  jury  are  further 
reasonably  satisfied  from  the  evidence  that  the  plaintiff  negligent- 
ly leaned  against  the  trucks  or  his  foot  or  body  touched  the  trucks, 
or  any  other  part  of  his  body,  and  that  this  conduct  on  his  part 
proximately  contributed  even  in  the  slightest  degree  to  cause  the 
trucks  to  fall,  you  should  find  a  verdict  for  the  defendant.'''* 

soAbelson  v.  St.  Louis,  I.  M.  &  S.  ^3  o'Roiu-ke   v.    Woodward,    77    So. 

Ry.  Co..  10.5  S.  W.  81,  84  Ark.  181.  679,  201  Ala.  265. 

siAbelson  v.  St.  Louis,  I.  M.  &  S.  -*  O'Eourke  v.   Woodward,   77   So. 

Ry.  Co..  10.5  S.  W.  81,  84  Ark.  181.  679,  201  Ala.  265. 

5  2  St.  Louis.  I.  M.  &  S.  Rv.  Co.  v. 
Hartung,  128  S.  W.  1025,  95  Ark.  220. 
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§  1689.     Care  required  in  movements  preparatory  to  alighting 
S   1689(1).     Alabama 

The  jury  are  instructed  that  it  is  not  negligence  as  a  matter  of 
law  for  a  passenger  on  a  street  car  to  get  up  from  her  seat  when  a 
car  is  slowing  down  for  the  station,  and  go  upon  the  platform  pre- 
paratory to  alighting  tlierefrom,  when  it  stops  at  the  station.^-^ 
S   1689(2).     Arkansas 

You  are  instructed  that  a  passenger  should  inform  himself  of  the 
carrier's  regulations,  and  should  occupy  a  seat  inside  the  car,  and 
if  he  negligently  stands  or  gets  up  to  get  ofif  while  the  train  is 
moving,  and  this  conduct  on  "his  part  contributes  to  produce  the 
injury  of  which  he  complains,  he  cannot  recover,  and  vour  verdict 
should  be  for  the  defendant.^" 

You  are  instructed  that  it  is  well  settled  that  one  who  is  injured 
by  the  mere  negligence  of  another  cannot  recover  any  compensa- 
tion for  the  injury,  if  he  by  his  own  ordinary  negligence  contrib- 
uted to  produce  the  injury  of  which  he  complains,  so  that,  but  for 
his  concurring  and  co-operating  fault,  the  injury  .would  not  have 
happened  to  him.  Therefore,  if  you  find  from  the  evidence  that  the 
plaintiff  negligently  got  up  while  the  car  was  moving  and  under- 
took to  get  off,  and  that  this  act  in  any  degree  contributed  to  pro- 
duce the  injury  of  which  he  complains,  he  cannot  recover,  and  your 
verdict  must  be  for  the  defendant."' 

§   1689(3).    California 

You  are  instructed  that  it  is  for  you  to  determine  whether  or 
not  a  passenger  is  guilty  of  negligence  in  going  upon  the  platform 
of  a  car,  or  the  steps  thereof,  preparatory  to  alighting  therefrom 
when  the  car  stops.^* 

§   1689(4).    Colorado 

The  jury  are  instructed  that,  on  the  other  hand,  the  plaintifif,  as 
a  passenger  on  such  car  of  the  defendant,  was  bound  to  use  ordi- 
nary care  to  guard  against  accident  or  injury.  And  by  such  ordi- 
nary care  is  meant  that  care  which  a  person  of  common  pru- 
dence takes  of  his  own  concern,  or  that  degree  of  care  which  men 
of  common  prudence  exercise  about  their  own  matters  and  their 
own  personal  safety.  And  in  determining  what  would  be  ordinary 
care  in  a  particular  case,  reference  must  be  had  to  all  the  circum- 
stances and  surroundings  of  that  case.  And  if,  all  the  circum- 
stances and  surroundings  considered,  the  plaintiff  in  this  case  used 

55  Birmingham  Rv.,  Lifflit  &  Power  s  7  Abel  son  v.  St.  Louis,  I.  M.  &  S. 

Co.  V.  Barrett,  60  So.  262,  179  Ala.  Ry.  Co.,  10-5  S.  W.  SI,  S4  Ark.  181. 

274.  '■''  Froeming    v.    Stockton    Electric 

5  0  Abelsou    V.    St.    Louis,    I.    M.    &  R.  Co..  1.33  P.  712,  171  Cal.  401,  Ami. 

S.  Ry.  Co.,  105  S.  W.  81,  84  Ark.  ISI.  Cas.   191SB,  408. 
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such  ordinary  care  in  preparing  to  get  off  the  defendant's  car,  and 
in  alighting  therefrom,  then  he  is  not  guilty  of  contributory  neg- 
ligence in  producing  the  injury  complained  of,  and  for  which  this 
suit  is  brought.  And  getting  up  from  his  seat  and  preparing  to 
get  off  of  the  car  before  the  car  had  fully  come  to  a  standstill,  but 
while  it  was  very  slightly  moving,  was  not  contributory  negligence 
on  the  part  of  the  plaintiff,  unless  such  getting  up  from  his  seat 
and  otherwise  preparing  to  get  off  the  car  and  alighting  therefrom 
was  done  in  a  careless  or  negligent  manner,  all  the  circumstances 
and  surroundings  considered ;  for,  if  such  negligence — if  there 
was  any — on  the  part  of  the  plaintiff  was  slight,  or  the  remote 
cause  of  the  injury,  he  may  recover,  notwithstanding  such  slight 
negligence  or  remote  cause.^* 

§   1689(5).    Delaware 

You  are  instructed  that  a  passenger  has  a  right  to  leave  his  seat 
and  prepare  to  leave  the  car  after  he  has  given  notice  of  his  in- 
tention so  to  do,  which  right  is  coupled  with  his  duty  to  act  with 
prudence,  and  to  use  the  means  provided  for  his  safe  exit  with 
reasonable  circumspection  and  care ;  and  if  his  negligent  act  con- 
tributes to  bring  about  the  injury  complained  of,  he  cannot  re- 
cover. It  is  the  duty  of  the  passenger  to  exercise  reasonable  care 
in  preparing  to  alight  from  a  car.  A  passenger  familiar  with  the 
railway  at  the  place  of  the  accident,  and  the  operation  of  the  cars 
there,  is  bound  to  avail  himself  of  such  knowledge.^* 

§  1690.     Care  required  in  alighting 

§  1690(1).    California 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  car  came  to  a  stop,  and  that  while  it  was  standing 
still  the  plaintiff  stepped  down  onto  the  step  of  the  car  with  the 
intent  of  alighting  therefrom,  and  that  while  on  said  step  the  car 
moved  suddenly  forward  in  consequence  of  the  negligent  act  of  the 
conductor  or  motorman,  and  she  was  thereby  thrown  off  and  in- 
jured, and  if  they  further  believe  that  the  conduct  of  the  plaintiff 
under  the  circumstances  was  that  of  an  ordinarily  prudent  person, 
then  she  was  not  guilty  of  contributory  negligence,  and  would  be 
entitled  to  recover.^^ 

§   1690(2).     Delaware 

You  are  instructed  that  there  is  also  a  duty  resting  upon  the  pas- 
senger, who  is  in  duty  bound  to  act  with  reasonable  care  and  pru- 
dence, and  if  the  negligent  act  of  the  passenger  contributes   to 

5  3  Denver  Tramway  Co.  v.  Reid,  35  delphia  Traction  Co.,  SO  A.  1001,  3 
P.  269,  4  Colo.   App.  .53.  Boyce,   107. 

60  Freeman  v.  Wilmington  &,  Pliila-  ei  Joyce  v.  Los  Angeles  Ry.  Go.,  82 

P.  204,  147  Cal.  274. 
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bring  about  and  is  the  proximate  cause  of  the  injury  complained 
of  no  recovery  can  be  had.  It  is  the  duty  of  the  passenger  to  use 
all  reasonable  care  in  alighting  from  a  car.^^ 

You  are  instructed  that,  on  the  other  hand,  there  is  a  duty  rest- 
ing upon  the  passenger  to  act  with  prudence,  and  to  use  the  means 
provided  for  his  safe  transportation  with  reasonable  circumspection 
and  care,  and,  if  his  negligent  act  contributes  to  bring  about  the 
injury  complained  of,  he  cannot  recover.  It  is  the  duty  of  the  pas- 
senger to  exercise  reasonable  care  in  alighting  from  a  car.  A 
passenger  familiar  with  the  railway  at  the  place  of  the  accident, 
and  the  operation  of  the  cars  there,  is  bound  to  avail  himself  of 
such  knowledge.®^ 

§   1690(3).     Iowa 

You  are  instructed  that,  if  the  jury  find  that  the  plaintiff's  in- 
juries were  due  to  the  act  of  the  plaintiff  in  attempting  to  alight 
from  said  car  while  in  motion,  or  to  the  fact  that  she  attempted  to 
alight  therefrom  in  an  improper  way  or  manner,  the  defendant 
would  not  be  liable  herein ;  and  if  the  injuries  suffered  by  the 
plaintiff  was  the  result  of  the  negligence  of  the  defendant  operat- 
ing with  that  of  the  plaintiff,  the  two  being  the  proximate  cause  of 
the  plaintiff's  injuries,  the  plaintiff  cannot  recover  herein.^* 

§   1690(4).     Kentucky 

You  are  instructed  that  it  was  incumbent  upon  the  decedent  to 
exercise  such  care  for  his  own  safety  as  might  be  reasonably  ex- 
pected of  a  person  of  ordinary  prudence  situated  as  he  was,  and  if 
you  believe  from  the  evidence  that  he  failed  to  do  this,  and  but 
for  such  want  of  care  on  his  part  he  would  not  have  been  injured, 
you  should  find  for  the  defendant.®^ 
§   1690(5).    Missouri 

The  court  instructs  the  jury  that,  by  the  ordinance  read  in  evi- 
dence, when  street  cars  are  required  to  stop  at  the  intersection 
of  streets  to  allow  passengers  to  alight,  the  cars  are  required  to 
run  past  the  further  side  of  the  street,  and  stop  so  as  to  leave  the 
rear  platform  of  said  car  slightly  over  the  further  crossing,  and 
that  plaintiff  was  chargeable  with  notice  of  said  ordinance.  And 
if  it  appear  from  the  evidence  that,  owing  to  the  great  number  of 

vehicles,   street  cars,   and  passengers   habitually  crossing  

and streets  in  different  directions,  said  street  crossing  was 

C2  Girardo  v.  Wilmington,  etc.,  Co.,  Power  &  Ry.  Co.,  147  N.  W.  917,  166 

90  A.  476,  5   Boyce,  25.  Iowa,  548. 

63  Benson  v.  Wilmington  City  Ry.  65  Illinois  Cent.   R.  Co.   v.  Dallas' 

Co.,  75  A.  793,  1  Boyce,''202.  Adm'x,  150  S.  W.  536,  150  Ky.  442. 

6  4  Lang    V.     Marshalltown     Light, 
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a  dangerous  one,  so  that,  for  the  safet}'  of  persons  using  said 


and streets,  and  the  street  cars  and  other  vehicles  traversing 

the  same,  it  was  reasonably  necessary  that  flagmen  should  be 
kept  stationed  at  said  crossing  to  notify  the  grij)men  when  to  move 
the  cars  forward,  instead  of  the  conductor's  signal,  in  crossing  said 

street,  and  that  flagmen  were  so  kept,  and  that  the  car  was 

moved   across   said  street  on   the   signal   of  said    flagman, 

then  plaintiff"  had  no  right  to  assume  that  said  car  had  stopped,  and 

would  remain  standing  near  the  south  side  of  said  street, 

for  the  purpose  of  permitting  her  to  alight,  but  she  was  chargeable 
with  knowledge  of  the  said  danger,  and  manner  of  controlling  the 
movement  of  said  cars.     And  if  you  believe  from  the  evidence  tliat , 
plaintiff,  negligently,  under  all  the  instructions,  attempted  to  alight 

from  said  car  before  it  had  crossed  said  street  to  the  north 

side  thereof,  your  verdict  must  be  for  the  defendant.  And  plaintiflf 
was  guilty  of  negligence  if  she  attempted  to  alight  from  said  car 
at  a  time  and  under  circumstances  when  a  person  of  ordinary  pru- 
dence would  not  have  done  so.*'' 

§   1690(6).    Texas 

The  court  instructs  the  jury  that,  if  you  find  that  said  train  did 

not  stop  long  enough  at  to  enable  plaintiff's  wife,  in  her 

condition  and  circumstances,  to  get  off  in  safety,  and  if,  when  she 
was  trying  to  get  off  the  train  started,  and  if  while  it  was  moving 
she  undertook  to  get  off  and  was  injured,  and  if  in  so  trying  to 
get  off  a  moving  train  she  was  herself  guilty  of  want  of  ordinary 
care  as  defined  to  you  hereinafter,  then  you  will  find  for  the  de- 
fendant.®' 

The  court  instructs  the  jury  that  it  was  the  duty  of  plaintiff's 
wife  to  exercise  ordinary  care  for  her  own  safety.  "Ordinary  care" 
means  such  care  as  an  ordinarily  prudent  and  careful  person  simi- 
larly situated  and  circumstanced  as  plaintift''s  wife  was  would  have 
exercised,  and  a  failure  to  exercise  such  care  would  be  "negligence" 
on  her  part.**** 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  plaintiff's  wife  in  attempting  to  get  oft'  said  train  failed  to  ex- 
ercise "ordinary  care"  for  her  own  safety  and  thereby  contributed 
to  her  fall,  or  if  she  was  guilty  of  negligence  (that  is,  if  she  failed 
to  exercise  ordinary  care)  while  attempting  to  get  oft*  said  train 
while  it  was  in  motion,  if  she  did  so  under  circumstances  sur- 
rounding her  and  if  she  thereby  caused  or  contributed  to  her  fall, 

6  0  Jackson  v.  Grand  Ave.  Rv.  Co.,  '^'^  St.  Louis   Southwestern  Rv.  Co. 

24  S.  W.  192,  118  Mo.  199.  of  Texas  v.  Addis  (Civ.  App.)  142  S. 

6T  St.  Louis   Soutliwestern  Ry.  Co.      W.  955. 
of  Texas  v.  Addis  (Civ.  App.)  i42  S. 
W.  955. 
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then  you  will  find  for  the  defendant,  even  though  vou  should  find 
that  the  defendant  was  guilty  of  any  or  all  the  negligence  charged 
against  it/"* 

Gentlemen  of  the  jury,  you  are  instructed  that  if  from  the  evi- 
dence you  believe  that  the  plaintiff,  in  disembarking  or  alighting 
from  the  train  while  the  train  was  in  motion,  stepped  straight  out 
from  the  car  step,  and  that  the  manner  of  his  leaving  the  train 
caused  him  to  fall  or  caused  his  injury,  then  as  he  recognized  that 
the  train  was  moving  when  he  undertook  to  leave  it,  he  assumed 
the  risk  or  chance  of  such  injury  as  resulted  to  him,  and  the  de- 
fendant would  not  be  liable  therefor,  though  you  may  believe  that 
an  ordinarily  prudent  and  careful  person  would  under  the  same 
circumstances  have  attempted  to  have  alighted  from  the  train  in 
the  same  manner  that  he  did,  and  under  such  circumstances,  if  you 
find  they  exist,  your  verdict  should  be  for  the  defendant.  In  this 
connection  you  are  instructed  that  plaintiff  did  not  assume  the 
risk  from  stepping  from  the  steps  of  the  car  in  the  manner  shown 
by  the  evidence,  unless  the  jury  believe  from  the  evidence  that  he 
understood  and  it  appeared  to  him  that  such  manner  of  stepping 
from  the  train  put  him  in  danger  of  injury. ''^^ 

You  are  further  instructed  that  if  you  believe  from  the  evidence 
that  the  defendant  used  ordinary  care,  as  above  explained,  in  stop- 
ping its  said  train  to  allow  plaintiff  sufficient  time,  by  the  use  of 
ordinary  diligence,  to  leave  said  train  in  safety,  and  that  plaintiff 
failed  to  use  such  diligence  to  leave  said  train  as  a  man  of  ordinary 
prudence  would  have  used  under  like  circumstances,  and  that  the 
w'ant  of  such  care,  if  any,  on  his  part,  was  the  immediate,  proxi- 
mate cause  of  his  injur}^  then  you  will  find  for  the  defendant. ^^ 

§  1691.  Getting  off  while  incumbered  with  grips  or  parcels 

You  are  instructed  that,  if  you  find  from  the  evidence  that  as 
plaintiff  attempted  to  alight  from  said  train  he  carried  a  grip  and 
valise  on  his  back  and  in  his  hand,  and  if  you  further  find  that  an 
ordinarily  prudent  person,  situated  and  circumstanced  as  plaintiff 
was  would  not  have  attempted  to  alight  from  said  train  incum- 
bered with  said  grip  and  valise,  and  if  you  further  find  that  in  at- 
tempting to  so  alight,  if  he  did,  he  failed  to  exercise  that  degree 
of  care  that  an  ordinarily  prudent  person  would  have  exercised  un- 
der the  same  or  similar  circumstances  and  that  such  failure,  if  any, 
caused  or  contributed  to  his  injury,  or  if  you  find  that  as  plaintiff 
was  coming  down  the  stei:)S  he  stumbled  and  started  to  fall,  and 

cf  St.  Louis   Southwestern  Rv.  Co.       of  Texas  v.   Bryant.   103   S.   W.  237, 
of  Texas  v.  Addis  (Civ.  App.)  142  S.       46  Tex.  Civ.  App.  601. 
W.  955.  '  1  Missouri.    K.    &    T.    Ry.    Co.    of 

-0  St.  Louis  Southwestern  Ry.  Co.       Texas  v.   McElree,  41  S.  W.  843,  16 

Tex.   Civ.  App.  182. 
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he  was  caught  by  the  defendant's  servant,  and  was  prevented  from 
falling,  then  in  either  event  you  will  find  for  the  defendant.''* 

§  1692.     Leaving  train  or  car  while  in  motion 

S   1692(1).     Alabama 

The  court  instructs  the  jury  that,  even  though  you  may  believe 

from  the  evidence  in  this  case  that undertook  to  alight  from 

the  train  while  it  was  in  motion,  such  conduct  would  not  consti- 
tute contributory   negligence,  unless  you  are  reasonably  satisfied 

from  the  evidence  that  the  risk  taken  by in  so  attempting  to 

alight  was  such  risk  as  a  man  of  ordinary  care  and  prudence  would 
not  have  undertaken  under  the  circumstances.'^ 

The  court  charges  the  jury  that  if  you  believe  from  the  evidence 

that   plaintiff's   intestate,  ,   voluntarily   stepped   ofif   the   car 

while  it  was  in  motion,  and  against  the  earnest  protest  of  the  de- 
fendant's servant  who  was  the  flagman  of  said  train,  and  was  act- 
ing within  the  scope  of  his  employment,  and  who  offered  to  have 
the  train  stopped  to  let  him  get  off,  and  notwithstanding  this  he 
stepped  off  of  said  car,  he  then  assumed  all  the  risk  of  alighting 
safely,  and  plaintiff  cannot  recover.'* 

You  are  instructed  that  if  you  believe,  from  all  the  evidence, 
that  the  plaintiff'  attempted  to  get  off  of  the  car  while  it  was  in 
motion,  and  that  at  the  time  she  did  attempt  to  get  off  a  reasonably 
prudent  person  situated  as  she  was  would  not  have  attempted  to 
get  off,  then  the  plaintiff  was  guilty  of  contributory  negligence.'^ 

§   1692(2).    Arkansas 

The  court  instructs  the  jury  that,  if  you  believe  plaintiff  jumped 
from  the  moving  train  because  defendant's  train  operatives  threat- 
ened to  have  him  arrested  when  he  got  to ,  and  further  be- 
lieved that  the  train  was,  at  the  time  he  jumped  off,  going  too  fast 
for  an  ordinarily  prudent  person  to  alight  therefrom  in  safety, 
your  verdict  should  be  for  the  defendant."' 

§   1692(3).    California 

The  court  instructs  the  jury  that,  to  entitle  the  plaintiff  to  re- 
cover in  this  action,  it  must  appear  from  the  evidence  that  the 
injuries  sustained  by  the  plaintiff  were  occasioned  by  the  careless- 
ness or  negligence  on  the  part  of  defendant  or  its  servants  or  em- 
ployes as  charged  in  the  complaint,  and  were  not  the  result  of  the 
plaintiff's  own  fault;    and  if  you  believe  from  the  evidence  that 

T^  St.  Loiiis  Southwestern  Ry.   Co.  7  4  Louisville  &  N.  R.  Co.  v.  Dilburu, 

of  Texas  v.  Johnson  (Tex.  Civ.  App.)      59  So.  438,  178  Ala.  600. 
94   S.   W.   162.  7  5  Sweet  v.  Birmingham  Ry.  &  Elec- 

7  3  Louisville  &  N.  R.  Co.  v.  Dilburn,      trie  Co.,  .39  So.  767,  145  Ala.  667. 
59  So.  438,  178  Ala.  600.  7g  gt.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 

Duffey,  183  S.  W.  748,  122  Ark.  429. 
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the  plaintiff  was  injured  in  consequence  of  her  voluntary  alighting 
from  the  car  of  defendant,  at  the  time  of  the  accident,  when  it 
was  in  motion,  then  your  verdict  should  be  for  defendant-.'" 

§  1692(4).     Colorado 

The  court  instructs  you  that  it  was  the  duty  of  the  plaintiff,  in 
seeking  to  alight  from  the  cars  of  the  defendant  company,  to  wait 
until  such  cars  came  to  a  full  stop,  or  were  moving  so  slowly  that, 
under  all  the  circumstances,  including  the  time  of  night  and  her 
sex  and  condition,  it  was  safe  for  her  to  step  off;  and  if  she  sought 
to  alight  from  the  car  before  such  time,  although  unless  she  did  so 
she  might  be  carried  by  the  point  where  she  desired  to  get  off, 
she  was  negligent,  and  cannot  recover  in  this  case.'^* 

§   1692(5).    Delaware 

You  are  instructed  that,  if  you  find  it  is  proved  in  this  case  that 
the  defendant  company  had  knowledge  of  the  plaintiff's  feeble  con- 
dition the  care  required  to  be  exercised  was  such  as  such  condition 
reasonably  required.  But,  if  the  defendant  had  no  such  knowledge, 
it  was  not  required  to  use  greater  care  because  of  her  condition. 
But  in  no  event  was  the  plaintiff  released  of  exercising  care  in 
getting  off  the  train.  She  was  required  to  use  her  senses  and 
avoid  all  danger  so  far  as  she  could  in  the  exercise  of  proper  care. 
She  had  no  right  to  attempt  to  get  off  the  train  when  it  was  in 
rapid  motion,  even  though  she  was  directed  to  do  so.'^ 

You  are  instructed  that  the  defendant  company  pleads  that  it  is 
not  guilty  of  the  negligence  as  charged,  and  contends  that  the  car 
upon  which  plaintiff  was  riding  on  its  regular  trip  northward  on 

street,    stopped    at    the    southerly    side    of    street 

for  the  taking  on  and  discharge  of  passengers,  this  point  being 
a   regular  stopping  place;    that   the   car   then   proceeded   around 

the  curve  into  street,  at  a  very  moderate  rate  of  speed, 

and  that  while  the  car  was  still  in  motion,  the  plaintiff  stepped 
without  notice  to  the  conductor  from  the  running  board  of  the 
car  and  in  so  doing  fell  to  the  ground.  If  these  facts  as  contended 
for  by  the  defendant  have  been  proven  to  your  satisfaction  by  the 
preponderance  of  the  evidence,  your  verdict  should  be  for  defend- 
ant.**^ 

ii   1692(6.).     Indiana 

The  jury  are  instructed  that  the  fact  that  the  plaintiff  undertook 
to  alight  from  the  car  at  a  time  when  the  car  was  still  in  motion 

7T  Jovce  V.  Los  Angeles  Ry.  Co.,  82  R.  Co.  (Super.)  106  A.  577,  7  Boyce, 

P.  204,  147  Cal.  274.  343. 

7  s  Denver  Tramway  Co.  v.  Owens,  so  Girardo  v    Wilmington  &  Phila- 

36  P.  S4S,  20  Colo.  107.  delphia   Traction   Co.,   90   A.   476,   5 

7  9  Clayton  v.  Philadelphia,  B.  &  W.  Boyce,  25. 
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does  not  necessarily  make  her  guilty  of  contributory  negligence. 
As  to  whether  she  could  alight  from  the  car  at  the  time  she  under- 
took to  do  so  with  safety,  is  a  question  of  fact  for  you,  gentlemen, 
to  determine  from  all  the  facts  and  circumstances  in  the  case. 
If  you  find  from  the  evidence,  that,  at  the  time  she  undertook  to 
alight  from  the  car,  she  could  have  done  so  with  safety,  by  the 
exercise  of  due  diligence,  and  care,  then  she  would  not  be  guilty  of 
contributory  negligence,  even  though  you  find  that  the  car  had 
not  come  to  a  full  stop  but  was  still  moving.*^ 

§    1692(7).     Kentucky 

The  court  further  instructs  you  that  if  you  believe  from  the 
evidence  in  this  case  that,  at  the  time  and  place  complained  of  by 
plaintiff,  she  left  her  seat  in  defendant's  car  and  attempted  to  get 
off  of  said  car  while  same  was  in  motion,  and  which  she  knew  to 
be  in  motion  at  the  time,  and  at  a  place  where  she  knew  it  did  not 
stop  to  discharge  passengers,  and  this  without  any  notice  or  warn- 
ing to  defendant's  conductor  in  charge  of  said  car,  then  the  law  is 
for  the  defendant,  and  you  will  so  find.*' 

You  are  instructed  that  the  calling  of  the  station  by  the  brake- 
man  and  the  opening  of  the  door  of  the  car  was  an  invitation  to  the 
passengers  to  get  ready  to  alight,  but  was  an  invitation  to  alight 
■only  after  the  train  had  stopped,-  and  if  you  believe  from  the  evi- 
dence that  the  decedent  was  not  knocked  or  thrown  from  the  car 
by  a  negligent  and  unnecessary  jerk  of  the  train,  as  set  out  in  No. 

,   but   voluntarily  attempted   to   get   off  the   train  before   it 

stopped,  and  was  thus  injured,  or  if  he  was  not  a  passenger  on 
the  car,  as  set  out  in  No.  ,  you  should  find  for  the  defend- 
ant.*^ 

§   1692(8).    Michigan 

You  are  instructed  that,  while  it  was  the  duty  of  defendant  to 
stop  its  car  to  afford  the  plaintiff  an  opportunity  to  alight,  yet  the 
failure  to  do  so  would  not  give  the  plaintilf  the  right  to  jump  from 
the  moving  car.*^ 

§   1692(9).     Missouri 

You  are  instructed  that,  if  you  believe  and  find  from  the  evi- 
dence that  plaintiff  went  down  by  the  conductor  and  brushed  by 
said  conductor,  and  if  you  further  believe  and  find  from  the  evi- 
dence the  plaintiff  stepped  down  on  the  step  of  said  street  car  while 
the  same  was  in  motion,  and  stepped  down  on  the  street  sideways 
facing  the  east,  and  if  you  further  believe  and  find  from  the  evi- 

si  Wabash    River   Traction    Co.   v.  ss  Illinois  Cent.   R,   Co.   v.   Dallas' 

Baker,  78  N.  E.  196,  167  Ind.  262.  Adm'x,  1,50  S.  W.  536,  150  Ky.  442. 

8  2  Paducah  Traction  Co.  v.  Tolar,  S4  jNIcDonald    v.    City    Eloctric    Ry. 

171  S.  W.  1009,  162  Ky.  50.  Co.,  100  N.  W.  592,  137  Mich.  392. 
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dence  that  defendant's  conductor  tried  to  keep  plaintiff  from  alight- 
ing from  said  street  car  while  the  same  was  in  motion,  and  plain- 
titt  paid  no  heed  to  said  conductor's  warning,  your  verdict  must 
be  for  the  defendant.'''' 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 

defendant's  car  stopped  to  let  off  passengers  in  front  of  's 

store  or  place  of  business  on  avenue,  and  then  started  for- 
ward, and  that  after  said  car  had  so  started  forward  and  was  mov- 
ing away  from  said  point,  plaintiff's  wife  attempted  to  alight  from 
said  car  while  it  was  so  moving  away,  and  was  thereby  thrown 
and  injured,  then  plaintiff  cannot  recover  in  this  action,  and  your 
verdict  will  be  for  the  defendant.*''' 

The  court  instructs  the  jury  that  if  the  plaintiff"  alighted  from 
said  car  while  the  same  was  in  motion,  and  going  at  such  rate  of 
speed  that  a  person  of  ordinary  care  and  prudence  would  not  have 
alighted,  under  the  circumstances,  then  she  was  guilty  of  contrib- 
utory negligence  and  cannot  recover  in  this  cause,  whether  the 
defendant  was  negligent  or  not ;  and,  if  you  find  from  the  evidence 
that  she  did  so  alight,  then  your  verdict  will  be  for  the  defendant.**- 

^    1692(10).    Montana 

You  are  instructed  that  if  from  the  evidence  you  believe  that  the 
conductor  or  person  in  charge  of  the  car  on  which  plaintiff'  was  rid- 
ing as  a  passenger,  if  you  find  he  was  so  riding,  Avas  informed  by 

plantiff  that  he  desired  to  alight  at  the  corner  of and 

streets,  and  that  the  said  conductor  or  person  in  charge  of  said  car 
assented  to  such  request,  and  if  you  further  believe  that  said  car 

did  as  a  matter  of  fact  stop  at  the  said  corner  of and 

streets,  then  you  are  instructed  that  the  plaintiff'  had  the  right  to 
assume  that  the  defendant  company  through  its  conductor  or  other 
person  in  charge  of  said  car  and  controlling  its  movements  would 
give  plaintiff  a  reasonable  opportunity  to  alight  from  said  car  with- 
out injury  to  himself.     And  you  are  further  instructed  that  if  said 

car  did  so  stop  at  the  said  corner  of and streets,  and 

that  the  plaintiff",  exercising  the  care  and  prudence  that  a  reason- 
ably careful  man  under  like  circumstances  would  have  used,  did  at- 
tempt to  alight  from  said  car,  and  while  engaged  in  such  attempt  to 
alight  therefrom  the  said  defendant  company  through  its  agents  in 
charge  of  said  car  did  not  give  him  a  reasonable  opportunity  to 
get  off  of  said  car,  then  you  are  instructed  that,  even  though  the 
said  car  started  while  plaintiff  was  so  engaged  in  attempting  to 

S5  Tanchof  v.  Metropolitan  St.  Ry.  ss  Jackson  v.   (hand  Ave.  B.y.  Co^ 

Co.  (App.)  177  S.  W.  813.  24  S.  W.  192,  118  Mo.  199. 

8'  Sliarenian    v.    St.   Louis  Transit 
Co.,  78  S.  W.  84G,  10.3  Mo.  App.  .515. 
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get  off  of  said  car,  nevertheless,  said  conduct  on  the  part  of  the 
plaintiff  did  not  necessarily  render  plaintiff  guilty  of  contributory 
negligence,  unless  you  believe  from  all  of  the  evidence  that  a  rea- 
sonably prudent  man  in  attempting  to  get  off  of  said  car  would 
not  have  conducted  himself  as  the  plaintiff  did  at  the  time  and  un- 
der the  circumstances  when  he  was  attempting  to  alight  from  the 
street  car  in  question.  In  determining  whether  plaintiff  was  guilty 
of  negligence  on  his  part  which  directly  contributed  to  his  injury, 
you  are  instructed  that  you  are  to  take  into  consideration  all  of 
the  facts  in  this  case,  and  from  them  determine  whether  plaintiff, 
under  the  circumstances,  conducted  himself  as  a  reasonably  pru- 
dent man  would  have  done  under  like  circumstances;  and,  if  from 
the  evidence  you  believe  that  a  reasonably  prudent  man  under  like 
circumstances  would  have  acted  in  the  same  manner  as  plaintiff 
acted,  then  you  are  instructed  that  plaintiff  was  not  guilty  of  con- 
tributory negligence.^^ 

§   1692(11).    Nebraska 

You  are  instructed  that  if,  from  the  evidence  in  this  case,  you 

find  that  the  defendant's  train  did  not  stop  at  the  station  at 

long  enough  to  enable  the  plaintiff  to  leave  the  car  in  which  she 
was  riding,  and  reach  the  platform,  while  the  train  was  standing, 
and  before  it  was  again  started,  and  that  she  was  thrown  or  precipi- 
tated therefrom,  or  that  she  stepped  off  therefrom  onto  the  depot 
platform,  after  the  train  was  started  and  was  in  motion,  it  is  for  you 
to  say,  upon  consideration  of  all  the  evidence  upon  that  question, 
whether  she  was  guilty  of  "criminal  negligence,"  as  elsewhere  de- 
fined in  these  instructions.^* 

§   1692(12).    New    York 

You  are  instructed  that,  if  the  jury  believe  that,  while  the  car 
was  being  slowed  up,  in  order  to  stop  in  response  to  the  plaintift''s 
request,  the  plaintiff,  without  waiting  for  the  car  to  be  stopped, 
stepped  off  the  car  while  in  motion,  and  thereby  sustained  his  al- 
leged injury,  then  the  plaintiff  was  guilty  of  contributory  negli- 
gence, and  the  defendant  is  entitled  to  a  verdict  on  that  ground.^^ 

§  1692(13).    Oklahoma 

You  are  instructed  that,  if  you  believe  that  the  conductor  of  said 
car  tried  to  keep  plaintiff  from  alighting,  and  plaintiff  carelessly 
and  recklessly  and  without  any  cause  or  occasion  therefor,  volun- 
tarily stepped  off  the  said  car,  while  moving,  without  any  regard 
for  her  own  safety,  and  that  the  injuries  of  plaintiff  were  caused  by 

89  Lehane  v.  Butte  Electric  Ry.  Co.,  9i  Saffer  v.  Dry  Dock,  E.  B.  &  B. 

97  P.  1038,  37  Mont.  564.  R.  Co.,  5  N.  Y.   Supp.  700,  53  Hun, 

9  0  Omaha  &  R.  V.  R.  Co.  v.  Choi-  629. 
lette,  49  N.  W.  1114,  33  Neb.  143. 


19G5  CARRIERS  §  1692(14) 

her  own  negligence  contributing  thereto,  and  without  which  they 

would  not  have  been  caused,  then  your  verdict  should  be  for  de- 

fendant.^^ 

§   1692(14).    Texas 

The  jury  are  instructed,  in  connection  with  the  issue  of  whether 
the  plaintiff,  at  and  just  before  the  time  he  was  injured,  was  guilty 
of  contributory  negligence,  that  if  you  find  and  believe  from  a  pre- 
ponderance of  the  evidence  that,  after  the  plaintiff  entered  the 
coach  of  defendant  company,  and  after  the  train  had  started,  the 
plaintiff  went  to  the  rear  end  of  the  smoker,  and  attempted  to 
alight  therefrom  while  said  train  was  in  motion,  and  walked  down 
said  steps  for  the  purpose  of  getting  off  of  said  train,  knowing  at 
the  time  the  speed  of  said  train,  and  you  further  find  and  believe 
from  the  evidence  that  when  he  reached  the  bottom  step  of  the 
coach  he  immediately  stepped  off  on  the  ground  in  the  way  and 
manner  that  you  find  from  the  evidence  that  he  did  step  off,  if  you 
find  that  he  did  step  off  of  said  train,  and  you  further  find  and  be- 
lieve that  a  man  of  ordinary  prudence  would  not  have  attempted 
to  get  off  of  the  train  while  it  was  in  motion,  and  at  the  speed  it  was 
running,  and  in  the  way  and  manner  that  the  plaintiff  attempted  to 
get  off  of  said  train,  then  you  are  instructed  that  the  plaintiff 
would,  in  law,  be  guilty  of  contributory  negligence,  and  you  should 
answer  this  question,  "Yes."  ^^ 

The  court  instructs  the  jury  that,  although  you  may  believe 
from  the  evidence  that  plaintiff's  wife  jumped  or  stepped  from  the 
train  in  question  after  it  was  in  motion,  whereby  she  received  the 
injury  complained  of,  yet  if  you  further  beheve  from  the  evidence 
that  she  had  used  ordinary  care  and  reasonable  dispatch  under  the 
circumstances  to  alight  from  said  train  before  it  started,  and  that 
while  the  plaintiff's  wife  was  descending  the  steps  of  said  train  the 
same  was  suddenly,  carelessly,  and  without  warning  to  her  set  in 
motion  by  defendant,  and  that  the  starting  of  the  train  under  the 
circumstances  was  negligence,  and  that  the  plaintift''s  wife  was 
thereby  placed  in  a  perilous  position,  then  it  is  for  you  to  determine 
from  the  evidence  whether  the  plaintiff's  wife  acted  in  jumping 
or  stepping  from  the  train  as  a  reasonably  prudent  person  would 
have  done  under  like  circumstances ;  and  if  you  believe  from  the 
evidence  that  under  the  surrounding  circumstances  the  plaintiff's 
wife  was  not  guilty  of  negligence  in  so  doing,  but  acted  as  a  rea- 
sonably prudent  person  would  have  done  under  like  circumstances, 
then  the  fact  of  her  so  stepping  or  jumping  from  said  train  while 

9  2  Oklahoma    Ry.   Co.   v.   Christen-  as  Houston,  E.  &  W.  T.  Ry.  Co.  v. 

son,  148  P.  94,  47  Okl.  132.  Lynch  (Civ.  App.)   208  S.  W.  714. 
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the  same  was  in  motion  will  not  prevent  the  plaintiff  from  recov- 
ering' in  this  case.'''* 

The  jury  are  instructed  that,  in  passing  on  the  question  wheth- 
er or  not  plaintiff"  was  himself  guilty  of  contributory  negligence  in 
getting  off  the  train,  which  helped  to  bring  about  the  accident 
whereby  he  "was  injured,  if  he  was  injured,  you  will  consider  the 
speed  of  the  train,  the  nature  and  character  of  the  ground  where 
he  got  off,  the  hour  of  the  day  or  night,  distance  from  the  step  to 
the  ground,  age  and  physical  condition  of  the  plaintiff'  at  the  time, 
his  experience  or  want  of  experience  in  getting  off  trains  in  motion, 
the  manner  in  which  he  got  off  of  the  train,  and  all  his  surround- 
ings at  the  time  and  all  the  circumstances  and  facts  in  evidence 
in  the  case,  and  say  from  it  all  whether  or  not  a  person  of  ordinary 
care  and  prudence  would  have  attempted  to  get  off  the  train  under 
the  same  circumstances  and  in  the  same  way  he  did.  If  you  find 
he  would,  then  the  plaintiff  would  not  be  guilty  of  contributory 
negligence  in  doing  so :  and  if  you  find  that  a  person  of  ordinary 
prudence  and  care  would  not  have  attempted  to  get  off  of  the 
train,  in  the  way  the  plaintiff  did.  under  the  same  circumstanc- 
es, then  the  plaintiff  would  be  guilty  of  contributory  negligence, 
which  would  defeat  his  right  to  recover,  and  you  will  find  for  the 
defendant. ^^ 

You  are  instructed  that  if  you  should  find  and  believe  from  the 
evidence  herein  that  at  the  time  and  place  of  the  accident  com- 
plained of  plaintiff  attempted  to  alight  from  one  of  defendant's  cars 
while  the  same  was  in  motion,  and  that  a  person  of  ordinary  care 
would  not  have  so  acted  under  the  same  or  similar  circumstances, 
it  would  be  your  duty  to  return  your  verdict  for  the  defendant,  and 
in  the  event  you  so  find  and  believe  you  will  return  your  verdict 
for  the  defendant.^* 

You  are  further  instructed  that  if  you  believe  from  the  evidence 
that,  at  the  time  plaintiff'  attempted  to  leave  said  train,  it  was  run- 
ning at  such  speed  as  rendered  it  unsafe  for  plaintiff  to  attempt  to 
leave  the  train,  and  that  plaintiff  did,  while  the  train  was  so  mov- 
ing, negligently  attempt  to  leave  said  train,  and  that  his  effort  so 
to  do  was  the  immediate,  proximate  cause  of  plaintiff's  being  in- 
jured, then  you  are  instructed  that  he  cannot  recover  in  this  case, 
and  you  should  find  for  the  defendant. ^^ 

The  jury  are  instructed  that  if  they  believe,  from  the  evidence, 

9  4  St.  Louis  South^Yestern  Ry.  Co.  oo  Dallas  Consolidated  Electric  St. 

of  Texas  v.  Addis  (Civ.  App.)  142  S.  Ry.  Co.  v.  Lasch  (Civ.  App.)  99  S.  W. 

W.  955.  729. 

s»5  St.  Louis  Southwestern  Rv.  Co.  «t  Missouri,  K.  &  T.'Ry.  Co.  of  Texas 

V.    Cunningham,    106    S.    W.    407,    48  v.  McElree,  41  S.  W.  843,  16  Tex.  Civ. 

Tex.  Civ.  App.  1.  App.  182. 
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that  the  plaintiff  attcm]>ted  to  get  off  the  train  at station 

while  the  train  was  moving,  with  or  without  a  suggestion  from  de- 
fendant's employes  for  passengers  to  then  alight  at station, 

the  jury  will  determine,  from  all  the  evidence  as  to  the  circum- 
stances and  conditions  existing  at  the  time,  whether  so  alighting 
was  an  act  which  very  cautious  and  prudent  persons  would  or 
would  not  usually  attempt  under  such  or  similar  circumstances ;  the 
suggestion  of  defendant's  employes,  if  any,  for  her  to  alight,  not 
alone  justifying  her  in  alighting,  but  being  a  circumstance  to  be 
considered,  with  all  the  other  evidence,  to  determine  whether  she 
was  in  the  exercise  of  such  care  as  above  stated  in  attempting  to 
alight  from  the  train  when  she  did.  If,  upon  the  whole  evidence, 
you  find  that  plaintiff",  in  attempting  to  alight  from  the  train  when 
and  in  the  manner  that  she  attempted  to  alight,  did  not  observe 
that  degree  of  care  which  very  prudent  and  cautious  persons  usual- 
ly exercise  imder  the  same  or  similar  circumstances  to  those  then 
existing,  and  that  such  want  of  care,  either  in  the  particulars  al- 
leged by  defendant,  or  in  any  other  particulars,  as  plaintiff'  pleads 
that  the  injury  occurred  without  negligence  on  the  part  of  plaintiff, 
was  the  proximate  cause  of  or  contributed  directly  to,  the  injury, 
if  any,  that  she  received,  vou  will  return  a  verdict  for  the  de- 
fendant.»» 

§   1692(15).    Wisconsin 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  train  of  cars  upon  which  the  plaintiff'  had  taken  passage 
had  stopped  a  sufficient  time  for  the  plaintiff  to  have  left  them 
upon  the  platform  where  passengers  leaving  the  defendant's  cars 
usually,  land,  and  had  again  started  on  their  course,  and  had  passed 
the  platform  provided  by  the  defendant  for  passengers  to  get  out 
of  the  cars  upon,  and  that  the  plaintiff'  then  left  the  platform  of 
the  car  rather  than  be  carried  by,  he  was  guilty  of  carelessness, 
and  cannot  recover  in  this  action.* 

§  1693.     Same — Passenger  incumbered  with  bundles 

You  are  instructed  that  a  passenger,  when  he  desires  to  alight, 
must  exercise  reasonable  care  and  precaution  for  his  own  safety.  In 
this  case,  if  the  plaintiff"  attempted  to  alight  while  the  car  was  in 
motion,  that  was  not  necessarily  negligence  on  her  part ;  and  that 
is  a  circumstance  which  you  should  take  into  consideration,  in  con- 
nection with  the  rest  of  the  evidence  in  the  case,  in  determining 
whether  or  not  she  was  in  the  exercise  of  due  care.  There  is  evi- 
dence here  that  the  car  was  moving  slowly  at  the  time  she  attempt- 

9  8  Houston  &  T.  C.  R.  Co.  v.  Dotson,  *  Davis  v.  Chicago  &  N.  W.  R.  Co., 

38  S.  W.  642,  15  Tex.  Civ.  App.  73.  18  Wis.  175. 
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ed  to  alight.  The  defendant  has  called  witnesses  who  say  that  at 
the  time  the  car  was  moving  slowly,  perhaps  a  mile  and  a  half  or 
two  miles  an  hour,  or  at  any  rate  very  slowly,  according  to  the 
testimony  of  the  defendant.  According  to  those  circumstances,  it 
would  not  be  negligence  to  attempt  to  alight,  even  though  the  car 
was  in  motion  at  that  time.  Whether  or  not  she  was  guilty  of 
negligence,  if  she  attempted  to  alight  while  the  car  was  in  motion 
is  for  you  to  determine,  in  consideration  of  all  the  circumstances 
in  the  case.  They  say  she  had  bundles  in  her  arms,  incumbered 
with  them,  and  that  she  passed  through  in  front  of  other  passen- 
gers sitting  on  the  seat  with  her,  and  that  she  attempted  to  alight 
from  the  running  board  while  the  car  was  in  motion,  and  was 
thrown.  If  you  should  find  that  she  attempted  to  leave  the  car 
while  it  was  in  motion,  then  determine  for  yourselves  whether  it 
was  reasonable  for  her,  under  all  the  circumstances,  to  attempt 
to  leave  the  car  under  those  circumstances.  If  you  find  she  at- 
tempted to  leave  that  car  while  it  was  in  motion,  and  in  doing  so 
it  was  negligence  for  her  to  do  so,  and  that  negligence  contributed 
to  the  accident,  then  your  verdict  should  be  for  the  defendant, 
because  she  cannot  recover  if  her  own  negligence  contributed  to 
this  accident.^® 

§  1694.     Getting  off  car  at  unusual  or  improper  place 
§   1694(1).    Alabama 

The  court  instructs  the  jury  that,  if  the  evidence  shall  reasonably 

satisfy  the  jury  that  the  defendant  carried beyond  the  point 

where  it  had  been  requested  to  stop  the  car  for  her  to  alight,  and 
stopped  the  car  for  her  to  leave  it  at  an  unusual  and  improper  place, 
where  she  left  it  and  was  hurt  in  doing  so,  and  that  in  getting  off 
at  that  place  she  did  no  more  than  an  ordinarily  careful  prudent 
person  would  have  done  under  like  circumstances,  then  she  was 
not  guilty  of  contributory  negligence.-^ 

§   1694(2).     Illinois 

The  jury  are  instructed,  as  a  matter  of  law,  that  if  you  believe 
from  the  evidence  that  the  plaintiff  got  off  defendant's  car  at  an 
improper  place  or  in  an  improper  manner,  and  if  you  further  be- 
lieve that  such  action  on  the  part  of  the  plaintiff  was  a  want  of 
ordinary  care,  which  contributed  to  the  injuries  complained  of, 
then  your  verdict  must  be  for  the  defendant.^ 

99  Brown  v.  Rhode  Island  Co.  (R.  2  North  Chicago  St.  R.  Co.  v.  Eld- 

I.)  102  A.  96.5.  ridge,  38  N.  E.  246,  151  111.  542. 

1  Mobile  Light  &  R.  Co.  v.  Walsh, 
40  So.  560,  146  Ala.  295. 
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§   1694(3).    MissouH 

The  jury  are  instructed  that,  although  the  jury  may  believe  from 
the   evidence   that  the  plaintiff   informed   the   conductor   that   she 

wanted  to  get  off  at  street,  and  although  the  car  stopped 

before  reaching street,  yet  if  the  jury  believe  that  such  stop 

was  not  made  for  passengers  to  alight,  but  for  the  gripman  to 

await  the  signal  from  the  watchman  to  cross  street,  and  if 

the  plaintiff  was  told  not  to  get  off  at  that  place,  but  she  did  get 
oft",  and  in  so  doing  was  thrown  down  and  injured,  then  she  can- 
not recover  in  this  action,  and  your  verdict  will  be  for  the  defend- 
ant.^ 

§  1695.     Leaving  train  on  opposite  side  from  station 

The  court  instructs  the  jury  that  if  the  defendant  had  prepared, 
on  the  side  of  the  track  opposite  that  on  which  the  plaintiff  attempt- 
ed to  leave  the  train,  a  platform  for  the  use  of  passengers  in  leav- 
ing the  train,  and  the  plaintiff  knew,  or  by  the  exercise  of  reason- 
able diligence  could  have  known,  of  said  platform,  and  plaintiff 
voluntarily  attempted  to  leave  the  train  where  there  was  no  plat- 
form, and  thereby  increased  the  danger  of  injury  to  himself  in 
leaving  the  train,  and  if  the  jury  believe  from  the  evidence  that,  if 
the  plaintiff  attempted  to  get  off  the  train  on  the  side  where  the 
platform  was,  he  would  not  have  been  injured,  then  they  should  find 
for  the  defendant.* 

§  1696.     Duty  of  passenger  to  observe  method  of  operating  car 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  it  was  reasonably  prudent,  for  the  safety  of  the  travel- 
ing public,  that  the  defendant  should  stop  or  slow  down  its  cars 
before  reaching  street,  and  await  the  signal  of  the  watch- 
man, then  it  became  the  duty  of  the  defendant  to  make  such  stop 
or  slow  down,  and  passengers  riding  on  defendant's  cars  must  take 
the  responsibility  of  informing  themselves  of  the  methods  so  to 
be  observed  in  operating  defendant's  road  at  that  point ;  and  plain- 
tiff had  no  right  to  undertake  to  alight  at  that  point,  and,  if  she 
did  so,  it  was  at  her  own  risk,  and  she  cannot  recover,  unless  the 
jury  shall  further  find  from  the  evidence  that  the  car  had  come  to 
a  full  stop,  and  that  said  car  was  started  up  again  while  plaintiff 
was  alighting  therefrom,  with  actual  knowledge  of  the  conductor 
that  she  was  so  alighting  at  the  time.^ 

3  Jackson  v.  Grand  Ave.  Ry.  Co.,  24  s  Jackson  v.  Grand  Ave.  Ry.  Co.,  24 
S.  W.  192.  lis  Mo.  199.                               S.  W.  192,  118  Mo.  199. 

4  Louisville  &  N.  R.  Co.  v.  Payne 
(Ky.)   104  S.  W.  752. 
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§  1697.     Acts  in  obedience  to  direction  of  trainmen 

You  arc  instructed  that,  where  a  passenger  acts  in  conformity 
to  a  permission  or  direction  given  by  a  conductor  or  other  agent 
of  the  carrier,  acting  within  the  scope  of  his  employment,  and  such 
conduct  on  his  part  will  not  expose  him  to  a  known  or  apparent 
danger  which  a  prudent  man  would  not  incur,  he  will  not  be  guilty 
of  contributory  negligence,  although  his  conduct  may  result  in 
bringing  injury  on  him.  Misdirections  by  persons  in  charge  of  a 
train  as  to  the  proper  place  for  passengers  to  get  off  will  render 
the  carrier  liable  to  one  who,  acting  in  reasonable  reliance  on  the 
directions  given  is  injured.® 

§  1698.     Boarding,  or  alighting  from,  moving  car  at  direction  of 
trainman 

§   1698(1).    Delaware 

You  are  instructed  that  an  illustration  of  this  principle  is  fur- 
nished by  cases  with  reference  to  injuries  received  by  a  passenger 
who  attempts  to  get  on  board  of,  or  alight  from,  a  train  while  mov- 
ing. Such  an  act  is  generally  regarded  as  contrary  to  reasonable 
prudence,  but,  if  it  is  done  in  response  to  the  invitation  or  direc- 
tion of  the  person  in  charge  of  the  train,  the  passenger  may  thereby 
be  exonerated  from  fault.  But  this  is  not  true  if  the  act  is  mani- 
festly, to  the  judgment  of  a  reasonable  person,  imprudent,  or  con- 
trary to  the  authority  of  the  employee  who  gives  the  direction. 
The  mere  advice  or  counsel  of  those  in  charge  of  the  train  as  to 
getting  on  or  off  while  the  train  is  in  motion  will  not  be  enough 
to  excuse  the  passenger  in  doing  a  negligent  or  wrongful  act.' 

You  are  instructed  that  if  the  trainman  announced,  "AH  out  for 

!"  and  followed  that  by  saying  to  the  plaintiff,  "Get  off!" 

it  is  for  the  jury  to  say  whether  the  plaintiff  was  warranted  in  be- 
lieving that  she  was  ordered  to  get  oft'  before  reaching  the  station, 
taking  into  consideration  the  condition  of  the  plaintiff.' 

§   1898(2).    Iowa 

You  are  instructed  that,  if  the  plaintiff  undertook  to  board  the 
train  in  question  while  it  was  in  motion,  and  by  reason  thereof 
got  injured,  then  she  is  guilty  of  contributory  negligence,  and  can- 
not recover  in  this  case,  unless  she  was  directed  by  some  employe 
of  the  defendant  in  charge  of  the  train,  and  her  obedience  to  such 
instruction  would  not  lead  her  into  apparent  danger,  such  as  an 
ordinarily  prudent  person  would  not  assume.® 

6  Clayton  v.  Philadelphia,  B.  &  W.  ^  Clayton  v.  Philadelphia,  B.  &  W. 
R.  Co.  (Del.  Super.)  106  A.  577,  7  i:.  Co.  (Super.)  106  A.  577.  7  Boyce, 
Boyce,  .343.  \>\:>. 

7  Clayton  v.  Philadelphia,  B.  &  W.  '•'  Fence  v.  Wabash  R.  Co.,  90  N.  W. 
R.  Co  (Super.)  106  A.  577,  7  Boyce,  ;>!>,  116  Iowa,  279. 
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You  arc  instructed  that  if  the  plaintiff,  having  stepped  upon  the 
first  step  of  one  of  the  cars  of  train  in  question,  and  before  getting- 
into  the  car,  attempted  to  get  off  the  same,  whether  the  train  was 
in  motion  or  not,  and  fell  while  attempting  to  get  off,  or  just  after 
getting  off',  and  received  the  injuries  complained  of  from  such  fall, 
then  the  defendant  is  not  liable  for  such  injuries,  unless  she  was  di- 
rected to  get  off  by  an  employe  of  the  defendant  in  charge  of  the 
operation  of  said  train,  and  obedience  to  such  direction  would  not 
lead  her  into  any  apparent  danger,  such  as  the  ordinarily  prudent 
person  would  not  assume.^** 

§  1699.     Taking  unsafe  position  at  direction  of  trainman 

The  jury  are  instructed  that  it  is  the  duty  of  the  passenger  on 
the  car  to  follow  the  reasonable  instructions  and  directions  of  those 
in  charge  of  the  car,  in  regard  to  moving  from  one  point  of  the 
car  to  another,  unless  it  is  apparent  to  the  passenger,  in  exercising 
ordinary  care,  that  the  movement  would  be  attended  with  danger; 
and  a  passenger  may  rightfully  assume  that  the  servants  in  charge 
of  the  car  are  familiar  with  its  operations,  and  that  they  have  a 
reasonable  knowledge  of  what  is  safe  and  prudent  for  the  passen- 
ger, in  giving  such  instructions  or  directions.  Therefore  if  in  this 
case  one  of  the  servants  of  the  defendant — the  conductor  in  charge 
of  the  car— directed  the  plaintiff  to  stand  on  the  platform,  where  he 
was  standing  when  the  accident  occurred,  it  was  the  duty  of  the 
plaintiff  to  do  so,  unless  it  was  known  and  apparent  to  him  at  the 
time  that  it  would  be  unsafe  for  him,  in  the  exercise  of  ordinary 
care  and  prudence,  to  leave  the  car  and  stand  upon  the  platform ; 
and  if,  while  standing  upon  the  platform,  you  find  he  was  injured 
without  any  fault  of  his,  but  while  standing  there  at  the  direction 
of  the  servant  of  the  company,  then,  under  these  circumstances, 
even  though  you  should  find  that  his  position  was  an  unsafe  one, 
yet  this  would  not  defeat  plaintift"'s  right  to  recover,  provided  the 
danger  was  not  apparent  to  him  when  he  obeyed  the  instructions 
given,  and  took  his  position  on  the  platform.*^ 

The  jur}'  are  instructed  that  it  is  the  duty  of  a  passenger  on  a 
car  to  follow  the  reasonable  instructions  of  those  in  charge  of  the 
car  in  regard  to  moving  from  one  part  of  the  car  to  another,  unless- 
it  is  apparent  to  the  passenger  that  the  movement  would  be  at- 
tended with  danger;  and  a  passenger  may  rightfully  assume  that 
the  servants  in  charge  of  the  car  are  familiar  with  the  operations 
of  the  car,  and  that  they  have  a  reasonable  knowledge  of  what  is 
safe  and  prudent  for  the  passengers,  in  giving  such  instructions. 
Therefore,  if  you  find  from  the  evidence  that  one  of  the  servants  of 

10  Pence  v.  Waliash  R.  Co.,  00  iM.  u  Terre  Ilante  Electric  Rv.  Co.  v. 

W.  .j9,  116  Iowa,  279.  Lauer,  52  N.  E.  703,  21  Ind.  App.  4CG.. 
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the  defendant  directed  the  plaintiff  to  move  to  that  part  of  the  car 
where  the  accident  occurred,  it  was  the  duty  of  the  plaintiff  so  to 
do,  unless  it  was  known  and  apparent  to  her  that  it  would  be  un- 
safe for  her  to  do  so,  and,  in  the  absence  of  apparent  danger,  she 
had  a  right  to  assume  that  it  was  safe  for  her  to  move  to  and  stand 
at  the  place  where  the  defendant's  servants  directed  her  to  move 
to  in  the  car.  And  if  you  find  that  it  was  an  unsafe  place  for  the 
plaintiff  to  stand,  and  that  without  her  fault  she  was  required  by 
reason  of  her  moving  to  stand  at  such  place,  then  your  finding 
should  be  for  the  plaintiff.*^ 

§  1700.     Injuries  resulting  from  needless  attempt  of  passenger  to 
avoid  injury 

The  jury  are  instructed  that,  if  plaintiff  was  sitting  in  said  car, 
and  did  not  know  he  was  in  a  dangerous  place,  and  some  person 
mformed  him  that  he  was  in  a  dangerous  position,  and,  believing 
he  was  in  a  dangerous  position,  attempted  to  change  to  a  safer 
place  in  said  car,  and  that  in  said  attempt  he  was  thrown,  by  the 
movement  of  said  car,  against  some  freight  or  machinery,  and  in- 
jured as  alleged,  and  if  you  further  believe  that,  in  attempting  to 
make  such  change  of  position,  he  acted  according  to  the  dictates 
of  prudence  and  as  a  man  of  ordinary  care  and  prudence  would 
have  acted  under  like  circumstances,  then  he  would  not  be  prevent- 
ed, by  such  attempt  to  change  his  position,  from  recovering  herein, 
although  you  may  believe  that  he  would  not  have  been  injured  if 
he  sat  still.*^ 

§  1701.     Same — Jumping  to  avoid  collision  or  other  peril 

The  court  instructs  the  jury  that  the  law  requires  of  every  man 
that  he  exercise  a  reasonable  amount  of  care  for  his  own  safety. 
If  you  believe  the  plaintiff  has  failed  to  prove  by  legal  evidence 

that ever  saw  the  car  approaching  the  car  on  which  he  was 

seated  from  the  rear,  and  if  you  believe  from  the  evidence  that 
was  not  in  apparent  danger  of  being  injured  if  he  had  re- 
mained seated,  but  that  he  jumped  directly  in  front  of  an  approach- 
ing car  simply  because  he  heard  some  women  holler  "Jump !"  with- 
out stopping  to  think  or  to  take  any  care  at  all  for  his  safety,  and 
that  his  death  was  caused  by  an  absolutely  unguarded  and  reckless 
act  of  his  own,  your  verdict  should  be  for  the  defendant." 

§  1702.     Acts  in  emergencies 

The  court  instructs  the  jury  that  if  a  person,  without  fault  on 
her  part,  is  confronted  with  sudden  danger  or  apparent  sudden 

12  Prothero  v.  Citizens'  St.  Ry.  Co.,  i*  Adamson's  Adm'r  v.  Norfolk  &  P. 
33  N.  E.  765,  134  Ind.  431.         "  Traction  Co.,  69  S.  E.  1055,  111  Va. 

13  St.    Louis   &    S.    W.    Ry.    Co.    of  556. 
Texas  v.  Holmes  (Tex.  Civ.  App.)  49 

S.  W.  658. 
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danger,  the  obligation  resting  upon  her  to  exercise  ordinary  care 
for  her  own  safety  does  not  require  her  to  act  with  the  same  de- 
liberation and  foresight  which  might  be  required  under  ordinary 
circumstances.'^^ 

§  1703.     Acts  in   emergency   created   by   negligence   or  wrongful 
act  of  carrier 

§  1703(1).    Arkansas 

You  are  instructed  that,  if  you  find  from  the  evidence  in  this 
case  that  the  deceased  was  a  passenger  on  defendant's  train,  and 
that  the  train  was  wrecked  or  derailed,  then  the  mere  fact  that  the 
deceased  through  fear  or  apprehension  of  danger  did  an  act  which 
was  the  immediate  cause  of  injury  to  himself,  does  not  of  itself 
amount  to  negligence.  If  the  negligence  of  the  defendant  put  the 
deceased  in  peril,  and  in  attempting  to  escape  that  peril  he  did  an 
act,  also  dangerous,  from  which  injury  resulted  to  him,  such  act 
would  not  necessarily  be  an  act  of  contributory  negligence,  such 
as  would  prevent  a  recovery  for  such  injury.  The  test  of  contribu- 
tory negligence  under  such  circumstances  is.  Was  his  attempt  to 
escape,  if  you  believe  he  made  an  attempt  to  escape,  an  unreason- 
able or  rash  act,  or  was  it  an  act  that  a  person  of  ordinary  pru- 
dence might  do  under  like  existing  circumstances,  and  it  is  not  to 
be  determined  by  the  result  of  the  attempt  to  escape,  or  by  the  re- 
sult that  would  have  followed  had  the  attempt  not  been  made.  If 
you  should  find  from  the  evidence  that  the  deceased,  by  the  negli- 
gent wrecking  of  the  train,  was  placed  by  the  defendant  in  a  posi- 
tion of  danger  while  in  the  car  of  the  defendant,  then  the  deceased 
would  have  the  right  to  judge  of  the  danger  in  remaining  in  said 
car  and  also  the  dangers  in  attempting  to  escape  from  the  cir- 
cumstances as  they  appeared  to  him  at  the  time,  and  not  by  the 
result,  and,  if  he  in  making  such  attempt  to  escape  used  such  care 
as  a  prudent  man  under  such  circumstances  should  have  used,  and 
in  doing  so  received  an  injury,  your  verdict  should  be  for  the  plain- 
tiff." 

You  are  instructed  that  as  a  matter  of  law,  when  a  passenger, 
through  the  negligence  of  a  railroad  company,  is  placed  in  a  situa- 
tion apparently  so  perilous  as  to  render  it  prudent  for  him  to  leap 
from  the  train,  whereby  he  is  injured,  he  will  be  entitled  to  re- 
cover damages,  although  he  would  not  have  been  hurt  if  he  had 
remained  in  his  seat.^' 

You  are  instructed  that,  should  you  find  that  the  defendant  was 

15  Chicago  Union  Traction  Co.  v.  i7  Prescott  &  N.  W.  Ry.  Co.  v. 
Newmiller,  74  N.  E.  410.  215  III.  383.       Morris,  123  S.  W.  392.  92  Ark.  365. 

16  St.   Louis.  I.  M.  &  S.  R.   Co.  v. 
Eh-ans.  137  S.  W.  56S,  99  Ark.  69. 
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guilty  of  neglig-ence,  carelessness,  or  improper  management,  and 
that  an  injury  to  the  plaintiff  was  occasioned  thereby,  you  will 
consider  then  whether  the  plaintiff  was  himself  guilty  of  contribu- 
tory negligence.  If  you  should  find  from  the  evidence  that  by  the 
negligence  of  the  defendant  the  plaintiff  was  put  in  a  position  o£ 
great  peril,  and  in  attempting  to  escape  that  peril  he  did  an  act  also 
dangerous,  from  which  an  injury  resulted  to  him,  such  act  would 
not  necessarily  be  an  act  of  contributory  negligence,  such  as  would 
prevent  him  from  a  recovery  for  such  injury.  The  test  of  contribu- 
tory negligence,  under  such  circumstances,  is,  was  his  attempt  an 
unreasonable,  precipitate,  or  rash  act,,  or  was  it  an  act  which  a 
person  of  ordinary  prudence  might  do  under  the  like  existing  cir- 
cumstances? and  it  is  not  to  be  determined  by  the  result  of  the  at- 
tempt to  escape,  nor  by  the  result  that  would  have  followed  had  the 
attempt  not  been  made.-^* 

You  are  instructed  that,  if  you  should  find  from  the  evidence  that 
the  plaintiff  was  carelessly,  negligently,  or  improperly  placed  by 
the  defendant  in  a  position  of  danger  while  in  the  car  of  the  de- 
fendant, by  reason  of  the  defendant  running  a  locomotive  and  ca- 
boose in  close  proximity  to  the  car  in  which  the  plaintiff  was,  (if 
he  was  in  such  car,)  then  the  plaintiff'  would  have  the  right  to  judge 
of  the  danger  in  remaining  in  such  car,  as  also  the  danger  in  at- 
tempting to  escape,  from  the  circumstances  as  they  appeared  to 
him,  and  not  by  the  result ;  and  if  he,  in  making  such  an  attempt  to- 
escape,  used  such  care  as  a  prudent  man,  under  such  circumstances, 
should  have  used,  and  in  doing  so  received  an  injury,  he  should 
recover.^'' 

S    1703(2).    California 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that  on  the  day  of  ,  and  while  plaintiff  was  being 

transported  as  a  passenger  on  said  car  of  said  defendant,  as  al- 
leged in  plaintift''s  complaint,  by  reason  of  the  negligence  of  the 
defendant,  the  controller  on  said  car  blew  up  or  caught  fire,  and 
that  the  blowing  up  or  catching  on  fire  of  said  -controller  created  in 
the  mind  of  said  plaintiff  a  reasonable  apprehension  of  great  peril 
or  injury,  and  that  b}^  reason  thereof,  and  in  order  to  avoid  such 
anticipated  peril  or  injury,  plaintiff  jumped  from  said  car,  while 
said  car  was  in  motion,  sustaining  the  injuries  complaned  of,  and 
that  an  ordinarily  prudent  and  cautious  person,  under  like  conditions 
and  circumstances  would  have  jumped  off  and  from  said  car,  then  I 
instruct  you  that,  under  such  circumstances,  plaintiff  was  not  guilty 

18  St.  Louis  &  S.  F.  Ry.  Co.  v.  Mur-  i9  St.  Louis  &  S.  F.  Ry.  Co.  v.  Mur- 

ray, 18  S.  W.  .W,  55  Ark.  248,  10  L.  ray.  18  S.  W.  .50,  55  Ark.  248,  IG  L.  R.- 
R.  A.  787,  29  Am.  St.  Rep.  32.  A.  787,  29  Am.   St.  Rep.  32. 
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of  contributory  negligence  in  jumping  oft  and  from  said  car,  even 
though  you  also  believe  from  the  evidence  that,  had  he  remained 
upon  said  car.  said  plaintiff  would  not  have  been  injured.^* 

S   1703(3).     Delaware 

You  are  instructed  that  a  plaintifif  will  not  be  held  guilty  of 
contributory  negligence  who  in  the  effort  to  avoid  immc(^iate  dan- 
ger, in  the  exigency  of  the  moment,  suddenly  and  without  time  for 
reflection  puts  himself  in  the  way  of  other  perils  without  fault  on 
his  part,  and  particularly  so  if  the  defendant  has  placed  him  in  such 
position.  It  is  a  well-established  rule  of  law  that  when  one  is 
required  to  act  suddenly  and  in  the  face  of  imminent  danger,  he  is 
not  required  to  exercise  the  same  degree  of  care  as  if  he  had  time 
for  deliberation  and  the  full  use  of  his  judgment  and  reasoning  fac- 
ulties. And  this  is  especially  true  when  the  peril  has  been  caused 
by  the  fault  of  another.  If  the  plaintift  in  this  case,  while  act- 
ing in  good  faith,  and  as  a  person  of  ordinary  prudence  and  dis- 
cretion would  have  acted  under  like  conditions,  jumped  from  the 
car  when  it  was  beyond  the  motorman's  control  and  while  moving 
rapidly  downgrade,  in  an  honest  effort  to  escape  manifest  and  im- 
mediate danger,  which  he  reasonably  believed  was  imminent,  and 
his  injuries  resulted  from  such  act,  the  defendant  would  be  liable, 
provided  the  danger  from  which  the  plaintift  sought  to  escape 
was  caused  by  the  negligence  of  the  defendant.  If  it  was  not  so 
caused,  the  plaintifif  could  not  recover.^^ 

^   1703(4).    Iowa 

You  are  instructed  that  the  fact  if  it  be  a  fact,  that  plaintifif  did 
not  let  go  of  the  car,  but  clung  to  the  rail  and  ran  along  the  side 
of  the  car  trying  to  get  on,  after  it  had  started,  will  not  necessarily 
show  that  he  was  guilty  of  contributory  negligence.  If,  by  rea- 
son of  the  starting  of  the  car  at  the  time  and  in  the  manner  in 
which  it  was  started,  an  emergency  arose,  then,  even  though  plain- 
tiff's action  was  ill  judged,  if,  under  all  the  facts  and  circumstances 
shown  by  the  evidence,  he  acted  as  would  a  man  of  ordinary  pru- 
dence in  a  like  situation,  and  had  used  ordinary  care  in  his  original 
attempt  to  get  on  the  car,  then  he  was  not  guilty  of  contributory 
negligence. ^'^ 

^   1703(5).    Maryland 

You  are  instructed  that,  if  the  jury  shall  find  as  matter  of  fact 
that  the  negligence  of  the  defendant  placed  the  deceased  in  a  state 

-(*  Waniorek  v.  United  Railroads  of  22  Burger  v.  Omalia  &  C.  B.  St.  Ry. 

Sau  Francisco,  118  P.  947,  17  Cal.  Co..  117  N.  W.  3.5,  139  Iowa,  645,  130 
App.  121.  Am.  St.  Rep.  343. 

2iEaton    V.    Wilmington    Tity    Ry. 
Co.,  75  A.  369,  1  Boyce,  435. 
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of  peril,  and  he  had  at  that  time  a  reasonable  ground  for  supposing 
he  would  be  injured  by  remaining  on  the  train,  then  the  plaintiffs 
are  entitled  to  recover,  although  you  may  find  as  matter  of 
fact  that  the  jumping  of  the  deceased  increased  the  peril  or  caused 
his  death,  and  although  you  may  find  that  he  would  probably  have 
sustained  little  or  no  injury  if  he  had  remained  on  the  car.^^ 

§  1703(6).    Michigan 

The  jury  are  instructed  that,  if  the  plaintifif,  on  the  evening  of 

,  was  carried  by  the  car  into  the  barn,  and  there  assaulted 

as  testified  to  by  her,  and  on  account  of  that  treatment  on  the 

evening  of ,  seeing  the  car  leaving  the  main  track,  and  again 

turning  to  go  into  the  barn,  she  had  reasonable  cause  to  fear 
danger  to  herself,  or  a  repetition  of  such  treatment,  and  controlled 
by  such  fear,  to  save  herself,  she  attempted  to  get  off  the  car  while 
in  motion,  using  such  reasonable  care  and  caution  as  she  was  able 
to  use  under  the  circumstances,  and  was  then  injured,  the  defend- 
ant is  liable  for  the  injury.  If,  as  I  said  before,  she  used  that  rea- 
sonable caution  at  this  time  and  place,  as  testified  to  by  her,  and 
she  used  that  reasonable  caution  which  a  prudent  person  would 
use  under  the  circumstances,  fearing  a  repetition  of  the  assault  that 

was  committed  on  ,  then,  gentlemen  of  the  jury,  of  course 

that  will  remove  the  bar  which  otherwise  would  arise  on  account  of 
what  would  be  contributory  negligence.  She  had  a  right  to  do  it, 
and  it  was  her  duty  to  do  it,  if  those  things  were  so.  If  the  defend- 
ant, by  its  wrongful  act,  put  the  plaintiff  in  a  position  where  she  had 
reasonable  cause  to  apprehend  danger  to  herself,  she  had  the  right 
to  take  such  steps  to  avoid  said  danger  as,  in  her  judgment,  formed 
from  the  exigency  of  the  moment,  was  best,  and,  if  injured,  defend- 
ant was  responsible  for  the  injury.^* 

§  1703(7).    South  Carolina 

You  are  instructed  that  a  plaintiff  may  maintain  an  action  for 
injuries  caused  by  the  negligence  of  a  carrier,  even  though  he 
was  guilty  of  negligence  himself,  if  such  negligence  was  caused 
by  sudden  peril  and  terror  in  the  situation  wherein  he  has  been 
placed  by  defendant's  negligence."" 

§  1704.     Same — Attempt  to  escape  from  falling  elevator 

The  court  instructs  the  jury  that  if  you  find  and  believe  from  the 
evidence  that  the  elevator  started  downward  by  reason  of  the  hy- 
draulic machine  being  defective  in  condition,  and  out  of  order  and 

23  Western  Maryland  R.  Co.  v.  25  Doolittle  v.  Southern  Ry.  Co.,  40 
State,  5.3  A.  969,  95  Md.  637.                      S.  E.  133,  62  S.  C.  130. 

24  A.shton  V.  Detroit  City  Ry.  Co., 
44  N.  W.  141,  78  Mich.  587. 
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that  it  was  so  known  to  the  defendant,  or  by  the  exercise  of  ordi- 
nary care  would  have  been  so  known  at  the  time  of  and  prior  to 
the  injury,  long  enough  to  repair  it,  if  you  find  such  condition  and 
knowledge  from  the  evidence;  and  if  the  jury  furtlier  find  and 
believe  from  the  evidence  that  plaintiff  exercised  ordinary  care  for 
her  own  safety  while  approaching,  entering,  and  while  on  said 
elevator,  and  that,  after  said  elevator  had  started  to  descend  and 
by  reason  of  the  descent  thereof,  plaintiff  was  seized  with  terror 
and  alarm  for  her  own  safety,  and  that  the  plaintiff  had  reasonable 
cause  to  apprehend  peril  and  danger  to  herself,  and  that  the  ap- 
pearance of  danger  was  imminent,  leaving  no  time  for  her  to  de- 
liberate, then  the  court  instructs  the  jury  that  her  attempt  to  es- 
cape from  said  elevator  resulting  in  her  injuries  is  not  contributory 
negligence  on  the  part  of  plaintiff',  such  as  will  prevent  her  from 
recovering  from  her  injuries,  if  the  attempt  was  one  such  as  a 
person  acting  with  ordinary  care  and  prudence,  might  under  the  cir- 
cumstances make.'^^ 

§  1705.     Care  required  from  mail  clerk  on  mail  car 

You  are  instructed  that  it  was  plaintiff's  duty  to  exercise  the 
same  degree  of  care  and  prudence  for  his  own  safety  that  a  man 
of  ordinary  care  would  exercise  under  the  circumstances.  There- 
fore, if  you  believe  from  the  evidence  that  plaintiff  was  making  up 

the  mail  at ■ —  while  his  mail  car  was  being  switched,  and  that 

he  knew,  or  in  the  exercise  of  ordinary  care  would  have  known, 
that  the  cars  were  likely  to  come  together  hard,  and  if  a  man  of  ordi- 
nary prudence  would  have  ceased  his  work  until  after  the  coupling 
was  made,  and  plaintiff  did  not  cease  his  work,  and,  because  of  his 
failure  to  do  so,  was  injured,  find  for  defendant.^' 

You  are  instructed  that,  if  the  plaintiff  was  riding  in  the  mail- 
car  composing  a  part  of  said  train,  and  in  his  proper  place  in  said 
car,  then  the  fact,  if  such  be  a  fact,  that  it  was  a  more  dangerous 
place  in  which  to  travel  than  other  cars  composing  said  train 
would  in  no  way  affect  the  right  of  plaintiff  to  recover  in  this 
cause.^* 

§  1706.     Care  required  from  children 

§   1706(1).    Florida 

You  are  instructed  that  if  you  find  from  the  evidence  that,  at 
the  time  the  plaintiff  was  hurt,  she  was  a  minor  girl  child,  you  may 
find  from  the  evidence  as  a  matter  of  fact  whether,  at  the  time  the 

26  Cooper  V.  Century  Realty  Co.,  123  2 s  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wil- 

S.  W.  848,  224  Mo.  709.  son.   15   S.   W.   280,   79  Tex.   371,   11 

2  7  Houston  &  T.   C.  R.  Co.   v.  Mc-  L.  R.  A.  486,  23  Am.  St.  Rep.  345. 
Cullouffh,,55  S.  W.  392,  22  Tex.  Civ. 
App.  208. 
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child  was  hurt,  she  was  capable  of  taking  reasonable  care  of  her- 
self, or  whether  she  was  of  such  tender  age  as  not  to  be  responsible 
for  her  acts  or  conduct.^^ 

The  defendant  in  this  action  has  filed  pleas  of  contributory  neg- 
ligence on  the  part  of  the  plaintiff.  The  court  instructs  you  that 
if  you  find  from  the  evidence  that  the  plaintiff,  at  the  time  of  the 
accident,  was  a  child  of  tender  years,  and  by  reason  of  her  youth 
she  was  incapable  of  taking  care  of  herself,  then  in  that  event  the 
court  charges  you  that  the  said  child  is  not  responsible  in  law  for 
any  negligence  in  her  own  conduct,  if  you  find  from  the  evidence 
that  there  was  any  negligence  or  lack  of  apprehension  or  reasonable 
prudence  on  the  part  of  the  plaintifif.^" 
§  1706(2).    Illinois 

The  court  instructs  the  jury  that  a  boy  of years  of  age  is 

only  required  to  exercise  that  degree  of  care  and  caution  which 
boys  of  his  age,  capacity,  intelligence,  and  experience  may  reasona- 
bly be  expected  to  use  under  like  circumstances;  and  if  the  jury 
believe,  from  the  evidence,  that  the  plaintiff  was,  just  before  and 
at  the  time  of  receiving  his  alleged  injuries,  exercising  such  care, 
then  the  plaintiff  was  exercising  all  the  care  the  law  required  of 
him.^* 

§   1706(3).    Missouri 

You  are  instructed  that  if  you  believe  from  the  evidence  that  the 
deceased  did  not  exercise  the  care  and  caution  which  might  rea- 
sonably be  expected  from  a  person  of  the  age,  experience,  and 
intelligence  that  the  evidence  shows  him  to  have  been  at  the  time  of 
the  accident  complained  of,  but  that  he  himself,  by  his  own  negli- 
gent conduct,  caused  or  contributed  to  cause  the  injuries  which 
resulted  in  his  death,  and  that  defendant's  servants  in  charge  of  the 
car  by  which  he  was  injured  could  not,  by  the  exercis<:  of  a  high 
degree  of  care,  have  avoided  the  accident  after  they  bcxame  aware, 
or  by  reasonable  care  would  have  become  aware,  of  the  danger  to 
which  the  deceased  exposed  himself,  then  you  should  find  a  ver- 
dict for  the  defendant. ^^ 

You  are  instructed  that,  in  determining  whether  deceased  was 
guilty  of  negligence  directly  contributing  to  the  accident  which 
resulted  in  his  death,  you  may  take  into  consideration  not  only 
his  age,  but  also  his  previous  experien^  e  in  getting  on  and  off  street 
cars,  as  the  same  appear  from  the  evidence,  and  the  confidence  re- 

29  Atlantic  Coast  Line  R.  Co.  v.  Traction  Co.,  83  N.  E.  1.59,  2.31  111. 
Crosby,  43  So.  318,  53  Fla.  400.  .324. 

30  Atlantic  Coast  Line  K.  Co.  v.  s^  Sly  v.  Union  Depot  Ry.  Co.,  30 
Crosby,  43  So.  318,  53  Fla.  400.  S.   W.  235,   134   Mo.   681.     • 

31  Peterson     v.     Chicago     Consol. 
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posed  in  him  ]>y  his  parents  as  to  his  ability  to  take  care  of  himself; 
and  you  are  instructed  that  it  was  the  duty  of  the  deceased  to  exer- 
cise the  care  and  caution  which  might  be  expected  from  a  person 
of  his  age,  discretion,  and  experience,  as  the  same  is  shown  by  the 
cvidence.'^^ 

§  1707.     Effect  of  intoxication  and  care  required  from  intoxicated 

passengers 
S   1707(1).    United    States 

The  jury  are  instructed  that  if,  from  the  evidence,  you  should  fmd 
that  the  plaintiti"  was  intoxicated  at  the  time  of  the  injur},  this, 
of  itself,  does  not  constitute  a  defense  to  the  plaintiff's  right  of 
recovery,  unless  you  should  further  find  that  such  intoxication  was 
the  proximate  cause  of  the  injury  suffered  by  the  plaintiff'.  If  his 
intoxicated  condition  was  the  proximate  cause  of  the  injury,  then 
he  could  not  recover.  The  fact  of  plaintiff's  intoxication,  if  you 
should  find  that  he  was  intoxicated  at  the  time  of  the  injury,  is,  in 
itself,  as  a  matter  of  law,- not  such  negligence  as  would  bar  a  recov- 
ery. The  mere  fact  of  intoxication  will  not  establish  want  of 
ordinary  care  :  and  if  it  was  not  the  immediate  cause,  or  did  not 
contribute  to  the  injury,  it  is  of  no  importance;  and  you  should 
disregard  all  such  testimony,  in  case  you  should  find  that  it  did 
not  contribute  to,  and  was  not  the  proximate  or  immediate  cause 
of,   the   injury.^* 

§  1707(2).    Arkansas 

The  court  instructs  the  jury  that,  if  you  should  find  from  a  pre- 
ponderance of  the  evidence  that  the  plaintiff*  was  intoxicated  at  the 
time  of  the  injury  complained  of,  such  intoxication,  if  any,  does 
not,  of  itself,  constitute  a  defense  to  plaintiff's  right  of  recovery ; 
and  such  intoxication,  is  not  in  itself  evidence  of  contributory 
negligence,  and  is  merely  a  circumstance  to  be  considered  by  you 
in  determining  whether  such  intoxication  contributed  to  the  in- 
jury complained  of.  If  it  did  not  contribute  to  such  injury,  then 
such  intoxication  would  be  no  defense  to  plaintiff's  cause  of  ac- 
tion, and  you  should  discard  and  disregard  all  testimony  in  regard 
to  such  intoxication  in  case  you  find  that  it  did  not  contribute 
to  plaintiff's   injury.^^ 

§   1707(3).    Colorado 

The  court  instructs  the  jury  that  intoxication  on  the  part  of  the 
plaintiff",  if  the  jury  believe  the  plaintiff*  was  intoxicated,  is  not,  as 
a  general  rule,  in  itself,  as  a  matter  of  law;  such  negligence,  or  evi- 

33  Sly  V.  Union  Depot  Ry.  Co.,  36  "5  Kansa.s  City  Southern  Ry.  Co.  v. 
S.  W.  2.3.5,  134  Mo.  681.                               Davis,  103  S.  W.  603,  83  Ark.  217. 

34  Trumbull  v.    Erickson  (C.   C.   A. 
Colo.)  97  F.  S91,  38  C.  C.  A.  536. 
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clence  of  such  negligence,  as  will  bar  his  recovery  in  this  action. 
The  law  refuses  to  impute  negligence  as  of  course  to  a  plaintiff 
from  the  bare  fact  that  at  the  moment  of  suffering  the  injury  he  was 
intoxicated.  Intoxication  is  one  thing,  and  negligence  sufficient 
to  bar  an  accident  for  damages  quite  another  thing.  Intoxicated 
persons  are  not  removed  from  all  protection  of  law.  If  the  plaintiff 
used  that  degree  of  care  incumbent  upon  him  to  use,  under  the  cir- 
cumstances of  this  case,  as  explained  to  you  in  a  previous  instruc- 
tion, then  his  intoxication,  if  you  believe  from  the  evidence  he  was 
intoxicated,  had  nothing  to  do  with  the  accident.  When  contribu- 
tory negligence  is  one  of  the  issues,  as  in  this  case,  it  must  appear 
that  the  plaintiff  did  not  exercise  ordinary  care,  and  that,  too,  with- 
out reference  to  his  inebriety.  The  question  is  whether  or  not  the 
plaintiff's  conduct  came  up  to  the  standard  of  ordinary  care,  not 
whether  or  not  the  plaintiff  was  drunk.^® 

§   1707(4).     Indiana 

The  court  instructs  the  jury  that  some  evidence  has  been  in- 
troduced concerning  the  plaintiff's  condition  as  to  sobriety  at  the 
time  of  his  injury.  The  fact  of  his  intoxication  at  the  time  of  his 
injury,  if  it  is  a  fact,  would  not  of  itself  prevent  his  recovery,  but 
that  evidence  is  before  you  as  bearing  upon  the  question  whether 
he  exercised  the  care  and  caution  required  of  an  ordinarily  prudent 
person  in  like  circumstances  and  in  full  possession  of  his  faculties 
and  as  described  in  the  foregoing  instructions.  If  you  find  that  he 
was  so  under  the  influence  of  liquor  at  the  time  as  to  render  it  dan- 
gerous, by  reason  thereof,  for  him  to  attempt  to  board  said  car,  and 
that  he  was  injured  by  reason  thereof,  he  could  not  recover.^' 

§  1707(5).    Kentucky 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  at  the  time  plaintiff  was  injured  he  was  intoxicated,  and 
by  reason  of  such  condition  he  failed  to  exercise  such  care  for  his 
safety  as  might  be  ordinarily  expected  of  a  sober  person  of  ordinary 
prudence  situated  as  plaintiff  was  at  the  time  of  the  injury,  and 
but  for  such  failure  plaintiff  would  not  have  been  injured,  or  if  they 
believe  from  the  evidence  that  an  ordinarily  prudent  and  sober 
person  would  not  have  been  injured  under  similar  circumstances, 
they  should  find  for  the  defendant.^* 

§   1707(6).    Texas 

You  are  charged  that  if  you  believe  from  the  evidence  that  at 
the  time  of  the  accident  plaintiff  was  under  the  influence  of  liq- 

36  Denver  Tramway  Co.  v.  Reid,  35  as  Louisville  &  N.  R.  Co.  v.  Payne, 
P.  269,  4  Colo.  App.  53.                                 104  S.  W.  752. 

37  Misbler  v.  Chicago,  S.  B.  &  N.  I. 
Ry.  Co.,  122  N.  E.  657,  188  Ind.  189. 
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nor  to  such  an  extent  as  to  prevent  him  from  exercising  ordinary 
care  and  caution  for  the  protection  of  his  person,  although  he  might 
not  have  been  entirely  under  its  influence,  and  that  such  condition 
of  plaintiff  caused  or  contributed  to  cause  him  to  receive  the  in- 
juries of  which  he  complains,  it  will  be  your  duty  to  return  a  ver- 
dict for  the  defendant.^* 

§  1708.     Effect  of  contributory  negligence 
§  1708(1).    Alabama 

The  court  charges  the  jury  that,  if  they  believe  from  the  evidence 
that  the  plaintiff  was  guilty  of  negligence  which  proximately  con- 
tributed, even  in  the  slightest  degree,  to  his  injury,  they  must  re- 
turn a  verdict  for  the  defendant.*** 

§   1708(2).    Arkansas 

You  are  instructed  that,  if  you  find  and  believe  from  the  evidence 
that  the  plaintiff  in  this  case  failed  to  exercise  reasonable  and  ordi- 
nary care  for  his  own  safety,  and  such  failure  on  his  part  in  any 
degree  contributed  to  his  injuries,  he  cannot  recover.*^ 

§   1708(3).    Colorado 

You  are  instructed  that  the  rule  of  law  is  that,  where  both  par- 
ties are  at  fault,  neither  can  recover,  and  you  are  instructed  that, 
if  the  plaintiff  might,  in  the  exercise  of  ordinary  care,  have  avoided 
the  accident  to  herself,  you  must  find  for  the  defendant,  even  though 
you  should  find  that  the  defendant  was  guilty  of  the  act  of  negli- 
gence complained  of.*^ 

Upon  the  question  of  contributory  negligence  you  are  instructed 
that,  should  you  find  from  the  evidence  that  the  plaintiff,  by  her 
own  act,  contributed  to  the  injuries  which  she  sustained,  if  any, 
by  the  omission  to  do  something  necessary  for  her  to  do  for  her  own 
safety,  or  by  the  commission  of  some  act  without  which  the  injury, 
if  any,  would  not  have  been  sustained,  then  in  such  case  your  ver 
diet  should  be  for  the  defendant.'*^ 

The  court  instructs  you  that  it  was  the  duty  of  the  plaintiff  to 
use  ordinary  care,  as  hereinbefore  defined,  as  to  her  own  protection 
in  alighting  from  defendant's  car,  and,  if  she  was  guilty  of  negli- 
gence contributing  to  the  injuries  of  which  she  complains,  then  she 
cannot  recover.  That  is  to  say,  if  the  defendant,  by  its  servants, 
was  guilty  of  negligence,  and  the  plaintiff  was  also  guilty  of  negli- 

38  St.  Louis  Southwestern  Ry.  Co.  4i  St.  Louis  &  S.  F,  R.  Co.  v.  Gri- 
ef Texas  v.  Christian  (Civ.  App.)  169  der,  161  S.  W.  1032,  110  Ark.  437. 
S.  W.  1102.  4  2  Colorado  Springs  &  I.  Ry.  Co.  v. 

4  0  Birmingham  Ry.,  Light  &  Power  Allen,  135  P.  790,  55  Colo.  391. 

Co.  V.  Bynum,  36  So.  736,  139  Ala.  4  3  Colorado  Springs  &  I.  Ry.  Co.  v. 

389.  Allen,  135  P.  790,  55  Colo.  391. 
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gence  contributing  to  her  injuries,  then  the  plaintiff  cannot  recover 
in  this  action.** 

§  1708(4).    Delaware 

You  are  instructed  that,  if  the  plaintiff's  injuries  were  caused 
by  the  plaintiff's  own  negligence,  or  want  of  ordinary  care,  that 
contributed  to  or  entered  into  the  accident  and  was  operating  at 
the  time,  she  would  not  be  entitled  to  recover  even  though  the  de- 
fendant was  also  negligent,  because  the  law  will  not  permit  a  per- 
son to  recover  damages  from  another  if  such  person's  own  negli- 
gence caused  the  injury.  Where  there  is  mutual  negligence — that 
is,  where  the  negligence  of  each  party  is  operative  at  the  time  of 
the  accident — no  action  can  be  sustained.*^ 

You  are  instructed  that  if  you  are  satisfied  from  the  evidence, 
that  the  plaintiff  was  negligent  herself,  and  that  such  negligence 
contributed  to  or  entered  into  the  accident,  and  was  operating  at 
the  time,  then  the  plaintiff  cannot  recover.  In  such  case  the  plain- 
tiff' would  be  guilty  of  contributory  negligence  and  where  there  is 
contributory  negligence  the  law  will  not  attempt  to  measure  the 
proportion  of  blame  or  negligence  to  be  attributed  to  either  party.*® 

§  1708(5).     Florida 

Vou  are  instructed  that  the  law  of ,  in  relation  to  the  lia- 
bility of  railroad  companies  in  certain  cases,  provides  "that  no  per- 
son shall  recover  damages  from  a  railroad  company  for  injury  to 
himself  or  his  property. where  the  same  is  done  by  his  consent  or  is 
caused  by  his  own  negligence.  If  the  complainant  and  the  agents 
of  the  company  are  both  at  fault,  the  plaintiff  may  recover,  but 
the  damages  shall  be  diminished  or  increased  by  the  jury  in  pro- 
portion to  the  amount  of  the  default  attributable  to  him."  That  is 
to  say,  if  you  find  from  the  evidence  that  the  plaintiff"  in  this  case 
was  damaged  by  the  running  of  the  locomotives,  cars,  or  other  ma- 
chinery of  the  defendant,  and  that  the  said  company  has  not  exer- 
cised all  ordinary  and  reasonable  care  and  diligence,  you  must  find 
for  the  plaintiff",  notwithstanding  the  fact  you  may  also  find  that 
the  plaintiff  and  the  defendant's  agents  are  both  at  fault.  In  such 
case  that  plaintiff  was  at  fault  would  not  defeat  a  recovery  by  the 
plaintiff,  and  would  only  go  in  diminution  of  the  damages  sustained 
by  the  plaintiff.*"" 

4*  Denver  Tramway  Co.  v.  Owens,  46  Girardo  v.  Wilmington  &  Phila- 

36  P.  848,  20  Colo.  107.  delphia    Traction    Co.,   90    A.   470.   5 

4  5  Clayton  v.  Philadelphia,  B.  &  W.  Boyce,  25. 

R.  Co.  (Super.)  106  A.  577,  7  Boyce,  i^  Atlantic   Coast    Line    R.    Co.    v. 

343.  Crosby,  43  So.  318,  53  Fla.  400. 
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§   1708(6).     Illinois 

The  jury  are  instructed  that,  if  yon  shall  believe  from  the  evi- 
dence that  the  plaintiff  was  guilty  of  any  want  of  reasonable  care 
while  a  passenger  upon  defendant's  cars,  and  that  such  his  want  of 
care  concurred  with  the  negligence  of  the  defendant  in  producing 
the  injury  complained  of,  then  the  plaintiff  cannot  recover.'** 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  at  the  time  of  the  injury  to  plaintiff'  the  employees  of  defend- 
ant were  exercising  the  highest  degree  of  practicable  care  in  the 
operation  and  management  of  the  car  in  question,  or  that  plaintiff' 
at  the  time  of  the  accident  was  not  exercising  ordinary  care  and 
prudence-  for  her  own  safety,  and  that  such  want  of  care  on  her 
part  proximately  contributed  to  her  injury,  the  verdict  should 
be  not  guilty.^" 

i?    1708(7).    Kansas 

You  are  instructed  that,  if  the  deceased  was  guilty  of  contrib- 
utory negligence  in  this  case,  the  plaintiff'  cannot  recover. ^'^ 

§    1708(8).    Kentucky 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  plaintiff 
to  exercise  for  his  own  protection  such  care  as  ordinarily  pru- 
dent persons  ordinarily  exercise  under  the  same  or  similar  cir- 
cumstances, and,  if  the  jury  believe  from  the  evidence  that  plain- 
tiff on  the  occasion  in  question  failed  to  exercise  such  care,  and 
such  failure  on  his  part  contributed  to  the  injuries  he  received, 
and  but  for  such  failure  on  his  part  he  would  not  have  been  injur- 
ed, they  will  find  for  the  defendant.^^ 

You  are  instructed  that  it  w^as  the  duty  of  the  plaintiff,  before 
he  entered  upon  the  passway  between  the  said  two  trains,  to  ex- 
ercise ordinary  care  for  his  own  safety,  and  to  stop  and  look  and 
listen  to  ascertain  whether  he  could  cross  the  track  without  injury 
from  the  said  trains ;  and,  if  he  failed  to  discharge  either  of  these 
duties,  and  by  reason  of  such  failure  he  helped  to  cause  or  bring 
about  the  injuries  of  which  he  complains,  and  he  would  not  have 
been  injured  but  for  his  contributory  negligence  in  that  respect, 
then  the  law  is  for  the  defendant,  and  so  you  should  find,  even 
though  you  may  believe  from  the  evidence  that  the  defendant  was 
negligent  in  failing  to  give  notice  of  the  fact  that  the  train  was 
about  to  be  backed  to  close  the  passageway,  if  such  is  the  fact,  un- 
less you  shall  further  believe  from  the  evidence  that  when  the 
plaintiff  came  in  peril  from  the  train,  the  employes  of  the  defendant 

4s  Galena,  etc.,   R.   Co.   v.    Fav,  16  so  Saunders  v.  Atchison,  T.  &  S.  F. 

111.  558.  63  Am.  Dec.  P.2.3.  Ry.  Co..  148  P.  657.  95  Kan.  537. 

49  Chicago  Citv   Ry.  Co.   v.  Flynn,  "'i  South  Covington  &  C.  St.  Ry.  Co. 

131  111.  App.  502.  V.  Markel,  182  S.  W.  850,  168  Ky.  625. 
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in  charge  of  the  train  could,  by  the  exercise  of  ordinary  care,  have 
discovered  his  peril,  and  by  ordinary  care  have  prevented  his  in- 
jury.^^ 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  plain- 
tiff to  exercise  reasonable  care  to  protect  himself  while  a  pas- 
senger on  defendant's  train,  and  although  the  jury  may  believe 
from  the  evidence  that  the  defendant  was  negligent,  as  in  instruc- 
tion No. ,  yet,  if  they  shall  further  believe  from  the  evidence 

that  the  plaintiff  was  himself  negligent,  and  that  the  injury,  if 
any,  to  him,  would  not  have  occurred  but  for  such  negligence  on 
his  part,  the  law  is  for  the  defendant,  and  the  jury  will  so  find.^^ 

§   1708(9).    Missouri 

You  are  instructed  that,  notwithstanding  you  may  believe  that 
defendant  did  not  use  that  degree  of  care  which  the  law  requir- 
ed of  said  defendant  as  set  forth  in  other  instructions,  still  the 
court  declares  to  you  that  such  lack  of  care  on  defendant's  part 
could  not  and  did  not  relieve  plaintiff  of  the  duty  to  use  ordinary 
care  for  his  own  safety,  and  if  he  failed  to  do  so,  and  such  failure 
on  his  part  directly  contributed  to  his  injury,  he  cannot  recover, 
no  matter  how  negligent  defendant  may  have  been.^* 

§   1708(10).    Texas 

The  jury  are  instructed  that  the  plaintiff  cannot  recover,  notwith- 
standing there  may  have  been  negligence  on  the  part  of  the  de- 
fendant or  its  agents  which  contributed  to  the  accident,  if  he, 
by  the  want  of  ordinary  care  and  by  his  own  voluntary  acts,  so 
far  himself  contributed  to  the  accident  that,  but  for  this  fact,  it 
would  not  have  happened.®^ 

§  1708(11).    Virginia 

You  are  instructed  that  the  plaintiff  herself  must  not  have  been 
guilty  of  negligence  in  bringing  about  her  own  injury.  If  the 
negligence  of  the  plaintiff  contributed  as  an  efficient  cause  to  her 
own  injury,  she  cannot  recover  no  matter  how  guilty  of  negligence 
the  agents  of  the  railroad  company  may  have  been.^ 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  the  plaintiff's  intestate  and  defendant  were  both  guil- 
ty of  negligence,  and  that  the  negligence  of  both  caused  the  death 
of  the  plaintiff's  intestate,  then  your  verdict  must  be  for  the  defend- 
ant, even  though  you  may  believe  from  the  evidence  that  the  de- 

5  2  Louisville  &  N.  R.  Co.  v.  Smith,  ss  Houston  &  T.  C.  Ry.  Co.  v.  Gor- 

122  S.  W.  806,  135  Ky.  462.  bett,  49  Tex.  573. 

5  3  Chesapeake  &  O.  Ry.  Co.  v.  Jor-  sg  Walters    v.    Norfolk    &    W.    Ry. 

dan,   76   S.   W.    145.  Co.,  94  S.  E.  182,  122  Va.  149. 

54  Wellmeyer  v.  St.  Louis  Transit 
Co.,  95  S.  W.  925,  198  Mo.  527. 


1085  CARRIERS  §  1709(3) 

gree  of  negligence  of  the  defendant  "was  greater  than  that  of  the 
plaintiff.^' 

§  1709.     Effect  of  negligence  of  passengers  as  dependent  on  wheth- 
er proximate  contributing  cause  of  injuries  received 

§   1709(1).    Arkansas 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  plaintiff  was  injured  by  reason  of  the  negligence  of  the 
defendant  company,  a  recovery  cannot  be  defeated  on  the  ground 
of  contributory  negligence,  unless  it  appears  from  the  evidence 
that  the  plaintiff  himself  failed  in  the  exercise  of  ordinary  prudence, 
and  that  such  failure  so  contributed  to  the  injury  that  it  would  not 
have  occurred  if  he  had  been  without  fault.  Contributory  negli- 
gence will  not  be  presumed,  but  must  be  proven  by  a  preponder- 
ance of  the  evidence.^* 

§   1709(2).    Colorado 

You  are  instructed  that,  although  the  plaintiff  may  have  been 
guilty  of  misconduct  or  failure  to  exercise  ordinary  care  and  pru- 
dence which  may  have  contributed  remotely  to  his  injury,  yet, 
if  the  agents  of  the  defendant  company  were  guilty  of  misman- 
agement or  negligence  in  the  management  of  said  car,  which  was 
the  immediate  cause  of  the  injury  to  the  plaintiff,  and,  with  the 
exercise  of  extraordinary  care  by  such  agents  said  injury  might 
have  been  prevented,  the  defendant  is  liable  in  this  suit.^^ 

The  jury  are  instructed  that,  if  the  injury  complained  of  was 
done  to  the  plaintiif  by  the  electricity  used  by  the  defendant  for 
motive  power  or  in  any  other  wise,  or  by  any  other  means,  on 
account  of  the  failure  of  the  defendant  to  use  extraordinary  care 
about  the  operation  of  its  road  and  cars,  then  the  defendant  com- 
pany is  liable  in  this  suit,  unless  the  plaintiff  had  failed  to  use  or- 
dinary care  and  prudence  in  preparing  to  leave  said  car  and  alight- 
ing therefrom;  and,  even  if  he  failed  to  use  such  ordinary  care  and 
prudence,  the  defendant  company  is  still  liable  if  this  failure  to 
use  ordinary  care  and  prudence  on  the  part  of  the  plaintiff  was  the 
remote,  and  the  negligence  of  the  defendant  company  was  the 
immediate,  cause  of  said  injury.^" 

§   1709(3).    Missouri 

The  jury  are  instructed  that,  although  plaintiff  may  have  failed 
to  exercise  ordinary  care  and  prudence  while  a  passenger  on  de- 

5  7  Adamson's  Adm'r  v.   Norfolk   &  so  Denver  Tramway  Co.  v.  Reid,  35 

P.  Traction  Co.,  69  S.  E.  1055,  111  Va.  P.  269.  4  Colo.  App.  53. 

556.  6  0  Denver  Tramway  Co.  v.  Eeid,  35 

5  8  Kansas  City  Southern  Ry.  Co.  v.  P,  269,  4  Colo.  App.  53. 
Davis,  103  S.  W.  603,  S3  Ark.  217. 
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fendant's  car,  whicli  may  ha^■e  contributed  remotely  to  the  injury 
complained  of,  yet  if  the  employees  of  defendant  were  guilty  of  neg- 
ligence which  was  the  direct  and  immediate  cause  of  the  injury  to 
plaintiff,  and  might  have  prevented  it  by  the  exercise  of  prudence 
and  care,  the  defendant  is  liable.^^ 

The  jury  are  instructed  that,  before  you  can  find  the  plaintiff 
guilty  of  contributory  negligence,  defendant  must  prove  by  a  fair 
preponderance  of  the  evidence  that  the  plaintiff  committed  some 
act  or  acts  which  a  person  of  ordinary  reason,  intelligence,  and  pru- 
dence under  like  circumstances  would  not  have  committed,  and 
must  further  prove  by  a  fair  preponderance  of  the  evidence  that 
such  act  or  acts,  so  committed  by  plaintiff  contributed  directly,  im- 
mediately and  proximately  to  his  injuries/* 

§    1709(4).     Illinois 

The  jury  are  instructed  that,  although  you  may  believe  that  the 

plaintiff  got  off  from  the  car  at  the  north  side  of street,  when 

the  usual  place  for  alighting  was  on  the  south  side  of street, 

that  fact  alone  would  not  justify  you  in  finding  her  guilty  of  such 
negligence  as  would  bar  a  recovery  in  the  case,  unless  you  believe 
and  find  that  it  was  the  proximate  cause  of  the  injury .^^ 

S    1709(5).    Kansas 

You  are  instructed  that,  to  constitute  negligence  on  the  part  of 
deceased,  it  must  not  only  appear  that  the  said  deceased  failed  to 
use  reasonable  prudence  in  the  use  of  his  senses,  but  that  such 
failure  contributed  directly  to  the  injury  received,  and  hence,  though 
you  should  find  that  said  deceased  did  not  exercise  reasonable  dil- 
igence at  the  time  and  place  in  question,  yet,  before  you  can  find 
him  guilty  of  contributory  negligence,  it  must  further  appear  from 
the  preponderance  of  the  evidence  that  such  negligence,  if  any,  con- 
tributed directly  to  the  injuries  received.^* 

§    1709(6).    Maryland 

The  jury  are  instructed  that,  in  order  to  defeat  a  recovery  on 
the  ground  of  contributory  negligence  on  plaintiff's  part,  the  de- 
fendant must  satisfy  the  jury  by  preponderating  evidence  of  two 
facts:  First,  that  the  plaintiff  was  negligent;  and,  secondly,  that 
such  negligence  directly  contributed  to  the  injury. ^-^ 

§   1709(7).    South   Carolina 

You  are  instructed  that,  even  if  a  passenger  be  guilty  of  negli- 
gence in  placing  himself  in  a  dangerous  position,  it  will  not  bar  his 

Gi  Barton  v.  St.  Lonis,  etc.,  R.  Co.,  64  Saunders  v.  Atchison,  T.  &  S.  F. 

52  Mo.  253,  14  Am.  Rep.  418.  Ry.  Co.,  148  P.  057,  95  Kan.  537. 

62  Rnrbridge  v.  Kansas  City  Cable  65  Philadelphia,  AVilmington  &  B. 
R.  Co..  .36  Mo.  App.   609.  R.  Co.  v.  Anderson,  72  Md.  519,  20  A. 

63  North  Chicago  St.  R.  Co.  v.  Eld-  2,  8  L.  K.  A.  673,  20  Am.  St.  Rep.  483. 
ridge,  38  N.  E.  246,  151  111.  542. 
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right  to  reco\-cr  damag-cs,  if  the  injury  was  caused  directly  and 
proximately  by  the  negligence  of  the  carrier.  If  both  are  guilty, 
the  negligence  of  the  passenger  will  not  bar  his  right  to  recover, 
if  he  is  guilty,  unless  his  negligence  is  the  proximate  cause  of  the 
injury.    Then  he  cannot  recover.^' 

You  are  instructed  that  if,  on  the  other  hand,  a  passenger  is  in- 
jured, and,  even  though  he  be  guilty  of  negligence,  if  his  negli- 
gence is  not  the  proximate  cause  of  the  injury,  the  company  can- 
not escape  liability.  He  cannot  be  deprived  of  the  right  to  claim 
damages  because  of  negligence,  unless  his  negligence,  if  he  should 
be  negligent,  operating  with  the  negligence  of  the  company,  if  there 
should  be  such,  becomes  the  proximate  cause  of  the  injury.''^ 

§   1709(8).     Texas 

The  court  charges  the  jury  that  the  defendant  is  responsible  to 
plaintiff  for  any  injury  he  may  have  received,  if  its  negligence  or 
the  negligence  of  its  agents  or  servants  was  the  primary  and  prox- 
imate cause  of  his  injury,  although  there  may  have  been  also  negli- 
gence on  the  part  of  plaintiff,  unless  it  appears  that  by  the  use  of 
ordinary  diligence  and  care,  under  the  circumstances,  as  a  reason- 
able and  prudent  man,  plaintiff  would  have  avoided  the  conse- 
quences of  the  negligence  of  defendant  or  its  agents.  In  other 
words,  in  order  that  the  negligence  of  the  plaintiff,  if  he  was  negli- 
gent, shall  preclude  recovery  by  him,  it  must  have  been  of  such  a 
character  that  without  it  the  injury  sued  for  would  not  have  oc- 
curred.^ 

You  are  instructed  that,  if  you  believe  that  plaintiff  was  injured 
vt^hile  a  passenger  on  defendant's  car,  and  that  he  failed  to  use 
ordinary  care  and  prudence  while  a  passenger  on  said  car,  in  hav- 
ing his  arm  protruding  outside  the  car,  but  that  such  negligence 
was  slight,  and  contributed  only  remotely  to  the  injury  complained 
of,  and  you  believe  that  the  defendant's  agents  or  employes  left 
a  car  on  the  switch  near  the  main  track  of  said  defendant,  where 
the  train  on  which  the  plaintiff  was  had  to  pass,  and  that  said  car, 
or  some  object  thereon,  came  in  contact  with  plaintiff's  arm,  and 
caused  the  injury  complained  of,  and  you  believe  that  leaving  said 
car  in  said  position  was  an  act  of  negligence  on  the  part  of  de- 
fendant which  was  the  direct  and  immediate  cause  of  the  injury,  and 
that  the  defendant  might  have  prevented  it  by  the  exercise  of  pru- 
dence and  care,  then  defendant  is  liable,  and  you  will  find  a  ver- 
dict in  favor  of  plaintiff  for  such  actual  damages  as  you  believe  he 
has  sustained."^ 

cc.  Doolittle  V.  Southern  Ry.  Co.,  40  gs  Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Dan- 

S.  E.  133,  62  S.  C.  130.  shank,  25  S.  W.  295.  6  Tex.  Civ.  App. 

6  7  Doolittle  V.  Southern  Ry.  Co.,  40  oSo. 

S.  E.  133,  G2  S.  C.  130.  cd  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Dan- 
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The  jury  are  instructed  that  the  defendant  in  this  case  is  re- 
sponsible to  the  plaintiff  for  any  injury  he  may  have  received,  if 
its  negligence,  or  the  negligence  of  its  agents  or  servants,  was  the 
primary  and  proximate  cause  of  the  injury,  although  there  may 
have  been  negligence  also  on  the  part  of  the  plaintiff,  unless  it 
appears  that  under  the  circumstances  he  could,  by  the  exercise  of 
ordinary  care,  have  avoided  the  consequences  of  the  negligence  of 
the  defendant  or  its  agents.''^" 

§  1710.     Doctrine  of  last  clear  chance  or  discovered  peril 
§  1710(1).    California 

The  court  instructs  the  jury  that  no  more  in  law  than  in  morals 
can  one  wring  be  justified  by  another.  A  person  is  bound  to  con- 
duct himself  with  reasonable  care  and  prudence  toward  even  a 
wrongdoer,  and  if  he  can  so  conduct  himself,  and  does  not,  he  is 
liable,  if  injury  is  sustained  by  the  other.  Even  if  there  was  neg- 
ligence on  the  part  of  the  plaintiff  in  some  degree,  yet  if  at  the 
time  when  the  injury  was  committed  it  might  have  been  avoided 
by  the  defendant  by  the  exercise  of  reasonable  care  and  prudence, 
and  if  the  defendant  was  aware  of  that  fact,  then  the  defendant  is 
liable  to  the  plaintiff  for  injuries  so  committed.'^ 

§   1710(2).    Missouri 

The  court  instructs  the  jury  that,  even  though  you  should  be- 
lieve from  the  evidence  that  plaintiff  attempted  to  board  defend- 
ant's car  while  same  was  in  motion,  yet,  if  you  further  find  from  the 
evidence  that  in  attempting  to  board  the  said  car  plaintiff  caught 
hold  of  the  handhold  of  said  car  and  was  jerked  off  her  feet  by 
said  car,  and  that  while  so  hanging  she  was  dragged  for  about 
one-half  of  a  block,  and  received  injuries  complained  of  in  her  peti- 
tion, and  that  the  conductor  in  charge  of  said  car  knew  that  she 
was  hanging  to  said  handhold,  and  was  being  dragged  by  said 
car  and  by  the  exercise  of  ordinary  diligence  on  his  part,  could 
have  caused  said  car  to  be  stopped  in  time  to  have  avoided  injury 
to  plaintiff,  but  that  defendant's  said  conductor  negligently  and 
carelessly  failed  to  cause  said  car  to  stop  after  he  had  discovered 
plaintiff's  position,  and  negligently  and  carelessly  permitted  said 
car  to  drag  plaintiff  a  long  distance  over  the  street,  and  that  she 
thereby  sustained  the  injuries  complained  of,  then  you  should  find 
for  plaintiff.'^ 

sbank,  25  S.  W.  295,  6  Tex.  Civ.  App.  7i  Nilson  v.  Oakland  Traction  Co., 

885.  101  P.  413,  10  Cal.  App.  103. 

7  0  Houston  &  T.  C.  Ry.  Co.  v.  Gor-  '  ^  Foland     v.     Southwestern     Mis- 

bett,  49  Tex.  573.  souri  Electric  Ry.  Co.,  95  S.  W.  958, 
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§   1710(3).    Virginia 

The  court  instructs  the  jury  that  wherever  you  are  instructed  that 
you  may  find  for  the  defendant,  should  it  be  proven  that  tlie  plain- 
tiff was  guilty  of  contributory  negligence,  those  instructions  are 
subject  to  this  qualification:  That  even  though  you  may  believe 
from  the  evidence  that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence, yet  this  will  not  prevent  the  plaintiff  from  recovering  in 
this  case,  if  the  jury  shall  further  believe  from  the  evidence  that 
the  motorman  or  conductor  in  charge  of  the  defendant's  car  saw, 
or  by  the  exercise  of  reasonable  care  and  caution  in  keeping  a  look- 
out could  have  seen,  that  the  plaintiff  was  in  danger  of  being  struck 
by  the  rear  end  of  said  car,  should  said  car  continue  around  the 

curve  at  and  streets,  and  that  said  motorman  and 

conductor  could  have  stopped  said  car  by  the  use  of  ordinary  care 
and  caution  in  time  to  have  prevented  the  rear  end  of  said  car  from 
striking  the  plaintiff,  but  failed  to  do  so,  and  in  such  case  the 
jury  should  find  for  the  plaintiff.'^ 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence in  this  cause  that  the  plaintiff  was  guilty  of  negligence,  and 
although  that  negligence  may  in  fact  have  contributed  to  the  ac- 
cident, yet  if  the  defendant  could,  in  the  result,  by  the  exercise  of 
ordinary  care  and  diligence,  have  avoided  the  mischief  which  hap- 
pened, the  plaintiff's  negligence  will  not  excuse  it.''* 

§  1711.  Effect  of  negligence  of  passenger  as  dependent  on  whether 
it  amounts  to  criminal  negligence 

The  jury  are  instructed  that  the  term  "criminal  negligence,"  as 
it  is  used  in  the  statute  above  quoted,  is  defined  to  be  gross  negli- 
gence. It  is  such  negligence  as  would  amount  to  a  flagrant  and 
reckless  disregard  by  plaintiff  of  his  own  safety,  and  amount  to 
a  willful  indifference  to  the  injury  liable  to  follow.'''^ 

The  jury  are  instructed  that,  should  you  find  that  plaintiff  did 
not  have  sufficient  time  to  alight  from  the  said  train,  as  above  ex- 
plained, and  that  he  was  guilty  of  gross  or  criminal  negligence  in 
alighting  while  the  train  was  in  motion,  you  will  find  for  defend- 
ant.''6 

119  Mo.  App.  2S4.     The  objection  to  74  Danville  Street-Car  Co.  v.  Wat- 

this  instruction  was  that  neither  the  kins,  34  S.  E.  884,  97  Va.  713. 

petition    nor    the    evidence    support-  75  Omaha,  etc..  R.  Co.  v.  Chollette, 

ed  it.  49  N.  W.  1114,  33  Neb.  143. 

73  Virginia  Trust  Co.  v.  Raymond,  76  Omaha,  etc.,  R.  Co.  v.  Chollette, 

91  S.  E.  613,  120  Va.  674.  49  N.  W.  1114,  33  Neb.  143. 
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14.     Pleading    and   Proof 
§  1712.     Confining  plaintiff  to  cause  of  injury  alleged  in  pleading 
§  1712(1).    Alabama 

The  jury  are  instructed  that,  while  it  is  not  neg-ligencc  as  a  mat- 
ter of  law  for  a  passenger  to  alight  from  a  slowly  moving  street  car, 
yet  I  charge  you  that,  if  you  are  reasonably  satisfied  from  the  evi- 
dence that  plaintiff  alighted  from  said  car  while  it  was  in  motion 
between  stations,  and  that  at  said  time  the  said  car  was  being  care- 
fully and  properly  operated,  and  that  her  said  so  alighting  from 
said  car  while  in  motion  was  the  proximate  cause  of  her  injury, 
then  you  must  find  for  the  defendant.'^' 

§   1712(2).    Colorado 

You  are  instructed  that  the  specific  act  of  negligence  alleged  is 
that  the  defendant  carelessly  and  negligently  caused  said  car  to 
suddenly  and  violently  start  and  jerk  forward  while  said  plaintiff 
was  on  the  step  thereof,  and  in  considering  the  negligence  of  the 
defendant  company  you  will  devote  your  attention  to  a  considera- 
tion of  that  specific  act  of  negligence  and  no  other ;  and  you  are 
further  instructed  that  unless  you  believe  from  a  preponderance 
or  greater  weight  of  the  evidence  that  the  defendant  caused  said 
car,  while  it  was  standing  still  and  while  plaintiff  was  upon  the 
running  board  thereof  and  in  the  act  of  alighting  therefrom,  to 
violently  start  and  jerk  forward,  thereby  throwing  the  plaintiff"  to 
the  ground,  your  verdict  must  be  for  the  defendant.'* 

§  1712(3).     Delaware 

You  are  instructed  that  the  plaintiff'  in  this  case  charges  in  her 
declaration  that  while  the  car  was  either  stopped  or  much  reduced 
in  speed  preparatory  to  stopping  and  while  she  was  preparing  to 
alight  therefrom  the  car  suddenly  started  forward  at  an  increased 
rate  of  speed  whereby  the  plaintiff  was  thrown  or  jolted  from  the 
car.  That  is  the  allegation  upon  which  the  plaintiff  bases  her  claim 
and  relies  for  recovery  and  that  is  the  act  of  negligence  charged 
against  the  defendant  company.  In  order  for  her  to  recover  she 
must  have  satisfied  you,  by  the  preponderance  of  the  evidence  pro- 
duced, that  her  injuries  were  caused  by  such  sudden  starting  of 
the  car.  If  the  car  was  not  suddenly  started  as  charged,  she  can- 
not recover.  This  is  necessarily  so,  as  we  have  said  there  arises 
no  presumption  of  liability  on  the  part  of  the  defendant  from  the 
mere  fact  that  the  plaintiff  was  injured.'*^ 

""  Tannehill    v.    Birmingham    Ry..  was   attempting  to  aliglit,    after  tlie 

Liglit  &  Power  Co..  58  South.  198.  177  car  had  stopped. 

Ala.    297.     Plaintiff   in   this   case   al-  ^s  Colorado  Springs  &  I.  Ry.  Co.  v. 

leged    that   .she    was   injured   by    the  Marr.  141  P.  142.  26  Colo.  App.  48. 

sudden  starting  of  the  car  while  she  '^^  Girardo  v.  Wilmington  &  Phila- 
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You  are  instructed  that,  the  plaintiff  having  bv  his  declaration 
charged  that  his  injuries  were  caused  solely  by  the  sudden  start- 
ing of  the  car,  he  is  confined  to  that  act  of  alleged  negligence,  and 
he  cannot  recover  unless  he  has  proved  by  a  preponderance  of  the 
evidence  that  such  injuries  were  caused  by  the  negligent  starting  of 
the  car  while  the  plaintiff  was  in  the  act  of  boarding  it.^" 

You  are  instructed  that  the  plaintiff  in  his  declaration  has  al- 
leged as  the  negligence  of  the  defendant  company  upon  which  he 
bases  his  action  and  relies  for  recovery,  that  the  company  suddenly 
started  up  the  car  when  he  was  preparing  to  alight,  to  do  which 
he  alleges  that  he  arose  from  his  seat  and  stepped  upon  the  run- 
ning board  of  the  car.  In  order  for  him  to  recover,  therefore,  he 
must  have  satisfied  you  by  the  preponderance  of  the  evidence  that 
his  injuries  were  caused  by  such  sudden  starting  up  of  the  car 
when  he  was  preparing  to  alight  therefrom.  The  preponderance 
of  evidence  depends  not  necessarily  upon  the  niunber  of  witnesses 
but  upon  the  weight  of  the  testimony .^^ 

^    1712(4).     Illinois 

The  court  instructs  the  jury  that  although  they  may  believe,  from 
the  evidence,  that  the  defendant's  servants  started  and  moved  the 
train  here  in  question  before  the  gates  were  closed,  and  although 
you  may  believe  such  action  was  negligent  on  the  part  of  the  de- 
fendant, yet  that  fact,  if  you  find  it  to  be  a  fact,  must  not  be  taken 
into  your  consideration  in  determining  the  liability  of  the  defend- 
ant in  this  case,  as  the  plaintiff'  has  made  no  allegation  of,  and  has 
not  complained  of,  such  negligence  in  her  declaration.*^ 

S    1712(5).    Michigan 

You  are  instructed  that  the  right  of  the  plaintiff"  to  recover  in 
this  case  is  planted  solely  upon  the  claim  that,  while  he  was  in 
the  act  of  boarding  the  car,  and  before  he  had  been  given  an  op- 
portunity to  complete  that  act,  he  was,  through  the  negligent  start- 
ing forward  of  the  car,  precipitated  to  the  pavement. 

If  it  be  your  view  from  the  evidence  that  the  plaintiff  had  suc- 
ceeded in  his  eff'ort  to  board  the  car,  and,  having  done  so,  stood  en- 
gaged in  conversation,  and  thereafter  was  precipitated  to  the  pave- 
ment, in  that  event  you  may  not  award  plaintiff'  a  verdict,  because 
the  declaration  filed  in  this  cause  which  is  the  statement  of  the 
plaintiff's  claim  would  not  warrant  you  in  returning  any  verdict 
upon  any  such  theory  as  that.*^ 

delphia  Traction  Co.,  90  A.  476.  5  flelphia  Traction  Co.,  SO  A.  1001,  3 
Boyce,  25.  Boyce,  107. 

*o  File  V.  Wilmington  City  Ry.  Co.,  s-' Lake    St.    Elevated    R.    Co.    v. 

SO  A.  623.  7  Pennewill.  463.  Shaw,  (J7  X.  E.  374.  203  111.  39. 

SI  Freeman  v.  Wilmington  &  Phila-  ^^s  Formiller  v.  Detroit  United  Ry., 

130  N.  W.  347,  1G4  Mich.  653. 
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§   1712(6).    Missouri 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 
the  evidence  that,  at  the  time  plaintiff  attempted  to  board  the  car 
mentioned  in  the  evidence,  said  car  had  started  and  was  in  motion, 
then  plaintiff  cannot  recover,  and  your  verdict  must  be  for  defend- 
ant.^* 

The  court  instructs  the  jury  that,  if  they  find  the  fact  to  be  that 
plaintiff's  injuries  v^ere  caused  by  his  jumping  from  the  caboose 
car  to  avoid  an  apprehended  collision,  and  that  said  injuries  were 
not  caused  by  the  force  of  the  collision  between  the  caboose  car 
and  the  switching  train,  as  alleged  in  the  declaration  of  the  plain- 
titf,  then  they  will  find  for  the  defendant.*^ 

You  are  instructed  that  before,  in  any  event,  or  under  any  cir- 
cumstances, the  plaintiff  can  recover,  the  jury  must  find,  from  the 
greater  weight  of  all  the  evidence  introduced  before  you,  that  Mrs. 
T.'s  foot  caught  in  between  the  wheel  box  and  the  side  of  the  car, 
and,  while  fastened  there,  she  fell  to  the  ground,  with  her  foot  so 
fastened.  If  you  do  not  find  the  facts  this  way,  plaintiff  has  no 
case,  and  cannot  recover,  no  matter  how  you  may  think  the  ac- 
cident occurred,  and  no  matter  how  badly  Mrs.  T.  was  hurt;  and 
in  determining  this  question  the  burden  of  proof  is  upon  the  plain- 
tiff to  prove  those  facts  by  the  greater  weight  of  all  the  evidence 
in  the  case.  You  should  consider  all  the  evidence  introduced,  both 
by  plaintiff  and  the  defendant;  and,  unless  the  greater  weight  is 
with  the  plaintiff  on  that  proposition,  your  verdict  should  be  for  the 
defendant.  This  question  should  be  fairly  and  impartially  tried 
and  determined  alone  upon  the  testimony  offered  before  you.^^ 

You  are  instructed  that,  if  the  plaintiff  undertook  to  alight  from 
defendant's  car  while  it  was  moving,  then  defendant  could  not  have 
been  guilty  of  any  negligence,  as  charged,  and  your  verdict  must 
be  for  defendant.*' 

§  1712(7).    Nebraslta 

The  jury  are  instructed  that,  before  the  plaintifif  would  be  enti- 
tled to  recover  against  the  defendant  she  must  establish  by  pre- 
ponderance of  the  evidence  that,  while  she  was  in  the  act  of  alight- 
ing from  the  car,  it  then  standing  still,  the  car  was  suddenly  started 
forward,  proximately  being  the  cause  of  her  being  thrown  to  the 
pavement.    Should  she  establish  such  fact  by  preponderance  of  the 

84Northam  v.   United  Rys.  Co.  of  ss  Chitty  v.  St.  Louis,   I.  M.  &  S. 

St.  Louis,  176  S.  W.  227.     The  com-      Ey.  Co.,  49  S.  W.  868,  148  Mo.  64. 
plaint  alleged   that  as  plaintiff  was  so  Thompson    v.    Metropolitan    St. 

getting  on  the  car  it  was  started  with      Ry.  Co.,  .36  S.  W.  625,  135  Mo.  217. 
great  violence  throwing  him  down.  §7  Jackson  v.  Grand  Ave.  Ry.  Co., 

24  S.  W.  192,  lis  Mo.  199. 
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evidence,  you  will  find  for  plaintiff.     But  should  she  fail  to  estab- 
lish such  fact,  to  such  degree,  then  you  will  find  against  her.** 

§  1712(8).    Texas 

You  are  instructed  that  the  burden  of  proof  is  on  the  plaintiff  to 
show  by  a  preponderance  of  the  evidence  that  the  wreck  in  ques- 
tion was  caused  by  one  or  more  of  the  acts  of  negligence  com- 
plained of  by  plaintiff  in  his  petition,  and,  unless  he  has  done  so, 
you  will  return  a  verdict  for  the  defendant.  And  even  though  you 
may  believe  from  the  evidence  that  the  defendant  was  guilty  of 
negligence  in  some  other  respect  than  that  alleged  by  the  plaintiff, 
and  that  such  negligence  caused  the  injuries  complained  of,  you 
should  find  for  the  defendant.*^ 

The  court  instructs  the  jury  that,  unless  you  find  from  the  evi- 
dence that  the  plaintiff's  wife  was  injured  by  falling  while  attempt- 
ing to  alight  from  said  train  and  that  such  fall  was  caused  by  the 
negligence  of  the  defendant's  employes  in  charge  of  said  train,  you 
will  find  for  defendant.  If  her  injury,  if  she  was  injured,  was 
produced  by  any  other  cause  than  by  falling  while  attempting  to 
get  off  said  train,  you  will  find  for  defendant.®* 

15.    Evidence 

§  1713.     Presumptions  and  burden  of  proof 
§   1713(1).    Arkansas 

You  are  instructed  that  the  burden  is  upon  the  plaintiff  in  this 
case  to  prove  all  of  the  material  allegations  in  her  complaint,  and 
before  she  can  recover  she  must  prove  these  by  a  preponderance 
of  the  evidence,  that  is,  a  greater  weight  of  the  evidence,  and,  un- 
less she  has  done  so,  you  must  find  for  the  defendant.®^ 

The  jury  are  instructed  that  the  burden  is  upon  the  plaintiff  to 
show  by  a  preponderance  of  evidence  the  truth  of  the  allegations 
in  his  complaint.  The  main  issues  for  your  consideration  are — First, 
did  the  plaintiff  receive  an  injury?  Second,  was  such  injury  occa- 
sioned or  caused  by  the  negligence,  carelessness,  or  improper  man- 
agement of  the  defendant?  Third,  did  the  plaintiff  by  his  own  neg- 
ligence contribute  to  the  injury?  Each  of  these  propositions  you 
are  to  determine  from  the  evidence.®^ 


8  8  Flood   V.   Omaha   C.   B.    St.   Ry.  9i  Huckaby  v.  St,  Louis,  I.  M.  &  S. 

Co.,  152  N.  W.  293,  9S  Neb.  124.  Ry.  Co.,  177  S,  W.  923,  119  Ark,  179. 

8!)  International  &  G.  N.  Rv.  Co.  v.  9  2  St.  Louis  &  S.  F.  Ry.  Co.  v.  Mur- 

Bartek  (Civ.  App.)  177  S.  W.  137.  ray,  18  S.  W.  50,  55  Ark.  248,  16  L.  R. 

o'l  St.   Louis  Southwestern  Ry.  Co.  A.  787,  29  Am.  St.  Rep.  32. 
of  Texas  v.  Addis  (Civ.  App.)  142  S. 
W.  955. 
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§   1713(2).     Colorado 

The  court  instructs  the  jury  that  the  burden  is  on  the  plaintiff 
to  estabHsh  his  case  by  a  preponderance  of  the  evidence,  and,  if 
he  has  done  so,  your  verdict  should  be  for  the  plaintiff';  otherwise, 
}'Our  verdict  should  be  for  the  defendant."'* 

§   1713(3).    Missouri 

You  are  instructed  that  what  the  court  says  in  the  instructions 
read  by  plaintiff's  counsel  as  to  the  burden  being  on  defendant  does 
not  mean  that  you  are  ct)nfined  to  the  testimony  offered  by  defend- 
ant in  determining  whether  the  burden  has  been  established.  You 
are  to  consider  all  the  facts  and  circumstances  in  evidence,  whether 
developed  in  the  examination  of  plaintiff"'s  or  defendant's  witnesses, 
and,  if  you  find  therefrom  that  there  was  no  negligence  of  the  char- 
acter submitted,  then  the  burden  has  been  sustained  by  the  defend- 
ant, and  it  is  entitled  to  the  verdict,  even  though  you  find  that 
plaintiff  was  a  passenger,  and  was  injured  without  fault  on  his 
part.'-^^ 

§  1714.     Burden  of  proof  as  to  existence  of  relation  of  carrier  and 
passenger 

§   1714(1).     Illinois 

The  jury  are  instructed  that  the  plaintiff  has  alleged  in  his  dec- 
laration that  at  the  time  and  place  in  question  he  was  a  passenger 
on  the  car  of  defendant.  This  is  a  material  allegation  of  such  dec- 
laration, and  the  burden  of  proof  is  upon  the  plaintiff,  and  he  must 
prove  said  allegation  by  a  preponderance  or  greater  weight  of  the 
evidence  before  he  can  recover  in  this  case.  If  you  believe  from 
the  evidence,  under  the  instructions  of  the  court,  that  the  plaintiff 
has  failed  to  so  prove  that  at  the  time  and  place  in  question  the 
plaintiff  was  a  passenger  on  said  car,  then  plaintiff  cannot  recover, 
and  you  should  find  defendant  not  guilty .^^ 

§   1714(2).    Indiana 

You  are  instructed  that,  in  order  to  entitle  the  plaintiff  to  re- 
cover in  this  action,  it  must  appear  by  a  fair  preponderance  of  the 
evidence  that  he  was  at  the  time  of  the  injury,  if  any,  a  passenger 
on  defendant's  train  of  cars,  and  not  a  trespasser.  If  he  was  a  tres- 
passer, he  cannot  recover,  and  you  should  find  for  the  defendant.'" 

§■  1715.     Presumptions  and  burden  of  proof  as  to  negligence 

§   1715(1).    California 

You  are  instructed  that  contributory  negligence  on  the  part  of 
a  passenger  cannot  be  presumed  from  the  mere  fact  of  an  injury, 

9  3  Seeing    Denver    Co.    v.    Morgan,  9  5  Kulpinsky  v.   Sampsell,    145   lU. 

185   P.   339,   66  Colo.   565.  App.  242. 

9-<:  Fearv    v.    Metropolitan    St.    Ry.  ae  Pfaffenburk  v.  Lake  Shore  &  M. 

Co.,  62  S.'  W.  452,  162  Mo.  75.  S.  Ry.  Co.,  41  N.  E.  530,  142  Ind.  246. 
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but  must  be  proved.  On  the  other  hand,  the  proof  of  an  injury 
to  a  passenger  on  the  bus  or  vehicle  of  a  common  carrier  casts  upon 
the  common  carrier  the  burden  of  proving  that  the  injury  was  oc- 
casioned by  inevitable  casualty  or  some  other  cause  which  human 
care  or  foresight  could  not  prevent,  or  by  the  contributory  negli- 
gence of  the  passenger.  In  the  answer  filed  by  the  defendant  it 
has  claimed  that  the  injuries,  if  an}^,  sustained  by  the  plaintiff  on 

,  referred  to  in  plaintiff's  complaint  were  sustained  through 

the  negligence  of  the  operatives  of  the  municipal  street  car.  I 
charge  you  that  this  defense  is  an  affirmative  defense,  and  under 
the  law  of  this  state  the  burden  of  proving  such  defense  is  upon  the 
defendant;  and  I  instruct  you  in  this  connection  that  if  you  find 
from  the  evidence  that  the  operatives  of  the  municipal  street  car 
were  negligent,  and  that  the  operatives  of  the  motor  bus  were  also 
negligent,  then  your  verdict  must  be  in  favor  of  the  plaintiff  and 
against  the  defendant.  In  this  connection  you  are  instructed  that 
throughout  the  plaintiff  must  prove  his  case  by  a  preponderance 
of  evidence.  In  no  case  is  the  defendant  required  to  offset  the  tes- 
timony or  presumption  favoring  the  plaintiff"  by  a  preponderance 
of  testimony.  Such  burden  is  at  all  times  upon  the  plaintiff,  and 
the  plaintiff'  alone.  Even  though  the  defendant  in  this  case  was 
acting  in  a  negligent  manner,  nevertheless,  if  that  negligence  was 
not  either  the  sole  or  a  contributing  cause  to  the  accident,  you 
should  find  in  favor  of  the  defendant. '''' 

I  instruct  you  that  the  law  of  this  state  requires  a  carrier  of 
passengers  for  reward  to  use  the  utmost  care  and  diligence  for 
their  safe  carriage,  and  if  you  find  from  the  evidence  submitted  in 
this  case  that  the  plaintiff  Avas  a  passenger  upon  one  of  the  defend- 
ant's cars,  and  that  before  she  had  a  reasonable  opportunitv  to 
reach  a  place  of  safety  upon  alighting  from  said  car  she  was  struck 
by  the  car  from  which  she  had  alighted,  then  the  burden  is  cast 
upon  the  defendant  to  prove  that  the  injury  was  occasioned  bv  an 
inevitable  casualty,  or  some  other  cause  which  human  care  and  fore- 
sight could  not  prevent,  or  by  the  contributory  negligence  of  the 
plaintiff'.'** 

You  are  instructed  that  the  carrier  of  passengers  is  required  to 
exercise  the  highest  degree  of  care  in  their  transportation,  and  is 
responsible  for  injuries  received  by  them  while  in  the  course  of 
transportation,  which  might  have  been  avoided  by  the  exercise  of 
such  care.  Hence,  when  it  is  shown  that  the  injury  to  the  passenger 
was  caused  by  the  act  of  the  carrier  in  operating  the  instrumen- 
talities employed  in  his  business,  there  is  a  presumption  of  negli- 

S''  Learned     v.     Peninsula     Rapid  9s  Boa    v.    San    Francisco-Oakland 

Transit    Co.,   193   P.   501.  Terminal  Rys.,  1S7  P.  2. 
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gence  which  throws  upon  the  carrier  tlie  burden  of  showing  that 
the  injury  was  sustained  without  any  negligence  oni  his  part.^ 

You  are  instructed  that  no  presumption  of  negligence  on  the 
part  of  defendant's  employes  arises  from  the  fact  that  the  plain- 
tiff was  injured  by  alighting  from  the  car  of  the  defendant,  if  you 
find  that  she  did  so  alight,  voluntarily,  while  the  car  was  m  mo- 
tion.^ 

The  jury  are  instructed  that  in  this  case  the  plaintiff  claims  to 
have  received  personal  injuries  through  the  negligence  ©f  the  rail- 
road company  defendant.  The  plaintiff  assigns  the  defendant's 
negligence  as  the  cause  of  his  alleged  injuries.  The  law  requires 
that  he  prove  such  negligence.  As  the  plaintiff,  he  has  the  affirma- 
tive of  that  issue.  Unless  the  plaintiff  makes  this  proof,  and  shows 
negligence  on  the  part  of  defendant,  by  a  preponderance  of  the 
whole  evidence,  he  cannot  recover  herein,  and  your  verdict  must 
be  for  the  defendant.^ 

§   1715(2).    Delaware 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  plaintiff's  husband  was  a  postal  clerk,  mail  clerk,  or  route  agent, 
lawfully  up5n  a  train  operated  by  the  defendant  as  alleged,  and 
while  being  carried  thereon  was  killed  by  reason  of  a  collision  of 
the  train  with  a  locomotive  engine,  placed  upon  the  track  of  the 
■defendant  at  the  direction  of  its  agents  and  servants,  or  permitted 
hy  its  agents  and  servants  to  remain  upon  its  track  in  the  way  of 
the  train,  and  while  he  was  himself  using  all  reasonable  care  and 
caution  to  avoid  injury,  as  charged  in  the  declaration,  then  these 
facts  make  for  the  plaintiff  a  prima  facie  case  of  neglect  against  the 
defendant,  and  the  burden  is  then  on  the  defendant  to  prove  that 
it,  by  its  agents  and  servants,  did  use  all  reasonable  and  practicable 
care  and  precaution  to  avoid  the  collision  and  prevent  the  injury.^ 

You  are  instructed  that  this  action  is  based  upon  the  negligence 
of  the  defendant  company,  and  to  enable  the  plaintiff  to  recover  at 
all  she  must  show  to  your  satisfaction  by  a  preponderance  of  the 
evidence  that  the  negligence  which  caused  the  accident  was  the 
particular  negligence  described  in  the  declaration  in  her  case — • 
that  is,  from  the  moving  of  the  car  forward  or  backward  while  she 
was  in  the  act  of  alighting  from  the  car — and  that  the  negligence 
which  caused  the  accident,  as  she  alleges,  was  the  negligence  of 
the  defendant  company.  This  is  necessarily  so,  because  there  aris- 
es no  presumption  of  liability  on  the  part  of  the  defendant  from 

99  Cody  V.  Market  St.  Ry.  Co.,  82  P.  2  Patterson  v.  San  Francisco  &  S. 

€66,  148  Cal.  90.  M.    Electric  Ry.   Co.,  81   P.  531,  147 

1  Joyce  V.  Los  Angeles  Ry.  Co..  82      Cal.  178. 
P.  204,  147  Cal.  274.  3  Wood  v.  Philadelphia,  B.  &  W.  R. 

Co.,  76  A.  613,  1  Boyce,  336. 


1997  CARRIERS  §  1715(5) 

the  mere  fact  that  the  plaintiff  was  injured  or  that  the  accident 
happened.  She  cannot  recover  unless  it  has  been  proved  to  your 
satisfaction,  by  a  preponderance  of  the  evidence,  that  the  injury 
to  the  plaintiff  was  caused  by  the  negligence  of  the  defendant  com- 
pany ;  and  such  negligence  is  not  to  be  presumed,  but  must  be 
proved,  and  the  burden  of  that  proof  is  upon  the  plaintiff.* 

§  1715(3).    Iowa 

You  are  instructed  that,  while  the  burden  of  proof  is  upon  the 
plaintiff  to  show  the  negligence  of  defendant,  yet,  if  you  find  from 
the  evidence  introduced  upon  the  trial  that  plaintiff  was  not  guilty 
of  contributory  negligence,  as  explained  in  these  instructions,  and 
that  plaintiff  was  thrown  from  the  car  substantially  as  claimed  by 
him,  and  that  such  accident  would  not  have  happened  under  ordi- 
nary circumstances,  had  the  defendant,  its  officers  and  employes, 
exercised  the  utmost  care  and  foresight,  as  explained  in  paragraph 

hereof,  a  presumption  of  negligence  against  the  defendant 

is  raised,  and  the  burden  is  then  cast  on  the  defendant  to  rebut  this 
presumption.  To  this  end,  the  defendant  must  prove  that,  as  to 
the  matter  which  the  circumstances  indicate  were  the  cause  of 
said  accident,  its  officers  and  employes  exercised  that  high  degree 
of  care  which  the  law  requires  of  them.^ 

§   1715(4).    Kansas 

You  are  instructed  that  the  burden  of  proof  is  upon  plaintiff  to 
show,  by  a  preponderance  of  evidence,  that  the  injuries  he  received 
and  for  which  he  asks  damages,  were  caused  by  the  negligent  acts 
or  omissions  of  the  defendant  or  its  employes  in  the  manner  de- 
scribed in  his  petition  in  this  case.*^ 

§   1715(5).    Missouri 

The  court  instructs  the  jury  that  the  burden  of  proof  is  on  the 
plaintiff  to  prove  to  your  satisfaction  by  the  preponderance  of  the 
credible  testimony  that  defendant  was  guilty  of  negligence  as  sub- 
mitted to  you  in  these  instructions,  and  this  burden  of  proof  con- 
tinues and  abides  with  the  plaintiff  throughout  the  entire  trial ; 
and,  unless  you  believe  and  find  from  the  evidence  in  this  case  that 
the  plaintiff  has  proven  by  a  preponderance  of  the  credible  testi- 
mony to  your  reasonable  satisfaction  that  the  defendant  was  guilty 
of  negligence  as  defined  in  these  instructions,  and  that  such  negli- 
gence was  the  proximate  cause  of  the  injuries  complained  of,  then 

4  Reiss  V.  Wilmington  City  Ry.  Co.  e  O'Keefe  v.  Kansas  City  Western 
(Super.)  67  A.  153.  Ry.  Co.,  144  P.  214,  93  Kan.  262.     In 

5  Fitch  V.  Mason  City  &  C.  L.  Trac-  this  case  there  was  no  accident  to  the 
tion  Co.,  100  N.  W.  618,  124  Iowa,  665.  car  on  which  plaintiff  was  riding. 
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your  verdict  must  be  for  the  defendant.  By  "preponderance  of  the 
evidence"  is  meant  the  greater  weight  of  credible  testimony.' 

The  court  instructs  the  jury  that  the  charge  of  negligence  made 
against  the  defendant  in  the  plaintiff's  petition  is  that  the  motor- 
man  of  defendant's  car  slowed  down  the  said  car  to  a  stopping 
point,  inducing  plaintiff  to  believe  that  said  car  had  stopped  to  re- 
ceive him  as  a  passenger,  and  that  while  plaintiff  was  in  the  act  of 
boarding  said  car  the  same  was  suddenly,  and  in  violation  of  the 

ordinances  of  the  city  of  ,  started,  throwing  plaintiff  to  the 

ground  and  injuring  him.  ^Vith  respect  to  the  foregoing  charge  of 
negligence  you  are  instructed  that  the  burden  is  upon  the  plaintiff 
throughout  the  whole  case  of  establishing  to  your  satisfaction,  by 
the  preponderance  or  greater  weight  of  testimony,  that  the  de- 
fendant's car  did  slow  down,  either  for  the  purpose  of  receiving 
plaintiff  as  a  passenger,  or  to  so  slow  a  speed  as  to  cause  the  plain- 
tiff' to  believe  that  it  was  slowing  down  for  the  purpose  of  receiv- 
ing him  as  a  passenger,  and  that  the  same  was  so  suddenly  started 
while  plaintiff'  was  in  the  act  of  boarding  the  same  as  to  cause  him 
to  be  injured ;  and  unless  the  plaintiff  has  so  proven  he  is  not  en- 
titled to  recover,  and  your  verdict  must  be  for  defendant.' 

You  are  instructed  that  the  actionable  negligence  charged  in 
plaintift''s  petition  is  that  the  conductor  of  defendant's  car,  upon 
which  plaintiff  was  a  passenger,  caused  the  car  to  stop  on  the 
south  side  of avenue,  on  ,  for  the  purpose  of  permit- 
ting plaintiff  to  alight  therefrom,and  that  while  plaintiff'  was  in  the 
act  of  alighting  the  defendant  carelessly  and  negligently  suddenly 
started  said  car,  whereby  plaintiff  was  thrown  to  the  street  and  in- 
jured. The  burden  of  proof  as  to  the  act  of  negligence  charged  as 
above  rests  upon  the  plaintiff  throughout  the  case,  and,  before  you 
are  entitled  to  return  a  verdict  in  favor  of  plaintiff,  you  must  find 
b}^  the  preponderance  or  greater  w'eight  of  the  evidence  that  the 
plaintiff's  injuries  were  caused  by  the  act  of  negligence  on  the  part 
of  defendant,  as  above  stated,  and  unless  you  so  find  your  verdict 
must  be  for  the  defendant.^ 

You  are  instructed  that  defendant  is  not  required  to  prove  what 
caused  the  train  to  get  beyond  the  control  of  the  trainmen ;  and 
even  if  the  jury  cannot  find  from  the  evidence  the  exact  cause,  or 
if  such  cause  is  unknown  and  has  not  been  shown,  still  if,  after  con- 
sidering all  the  testimony  in  the  case,  not  only  that  offered  by 
defendant,  but  also  that  offered  by  plaintiff,  you  find  that  there 

7  Gardner  v.   Metropolitan   St.   Rv.  s  Maguire  v.  St.  Louis  Ti-ansit  Co., 

Co..  122   S.  W.  10G8.  22:^  Mo.  .>0.  18  7S  S.  W.  8.SS,  103  Mo.  App.  4."0. 

Ann.  Cas.  1166.    In  thifs  case  the  com-  ^  Perk  v.  St.  Lonis  Transit  Co.,  77 

plaint    charged    a    specific    negliyeut  S.  W.  736,  178  Mo.  017. 
act. 
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was  not  any  negligence  on  the  part  of  defendant  of  the  character 
submitted  to  your  consideration,  then  the  defendant  must  have  the 
verdict,  even  though  plaintiff  was  its  passenger,  and  received  his 
injury  without  any  fault  upon  his  part.^" 

§   1715(6).    Texas 

You  are  instructed  that  the  burden  is  upon  the  plaintiff  to  make 
out  her  case  by  a  preponderance  of  the  evidence,  and,  if  she  has 
not  done  so,  you  will  find  for  the  defendant.  If  you  believe  from 
the  evidence  that  defendant's  employes  in  charge  of  said  train  ex- 
ercised that  high  degree  of  care  for  the  personal  safety  of  plain- 
tiff' in  alighting  from  said  train  which  very  cautious  and  prudent 
persons  would  have  exercised  under  the  same  circumstances,  then 
you  will  find  that  they  were  not  guilty  of  negligence ;  and,  if  you 
so  find,  you  will  return  a  verdict  in  favor  of  defendant. ^^ 

§    1715(7).    Utah 

You  are  instructed  that  no  presumption  of  negligence  arises  from 
the  fact  alone  that  there  was  a  thin  layer  of  ice  on  the  threshold  or 
sill  of  defendant's  car,  but  it  is  incumbent  upon  the  plaintiff  to 
prove  by  a  preponderance  of  the  evidence  that  the  defendant  knew, 
or  in  the  exercise  of  reasonable  care  could  have  known,  of  its  pres- 
ence   there. ^^ 

§   1715(8).    Virginia 

You  are  instructed  that  the  burden  of  proof  is  on  the  plaintiff  to 
show  by  a  preponderance  of  affirmative  testimony  that  the  act 
of  the  baggagemaster  was  an  efficient  cause  in  bringing  about  the 
injury  to  plaintiff",  and  also  to  show  that  such  act  was  negligence  ; 
that  is,  that  the  said  agent  of  the  compan}-  failed  to  exercise  the 
precautions,  which  a  man  of  ordinary  prudence  would  have  exer- 
cised under  like  circumstances  and  conditions.  If  the  plaintiff"  has 
not  established  this  by  a  preponderance  of  affirmative  testimony, 
you  must  find  a  verdict  for  the  defendant.^^ 

§  1716.     Rule  of  res  ipsa  loquitur 

Inference  from  breaking  down  of  stage  coach,  see,  ante,  §*  1535(2). 

§   1716(1).     Arl<ansas 

The  court  instructs  the  jury  that,  if  they  find  from  a  preponder- 
ance of  the  evidence  that  the  plaintiff"  was  injured,  and  that  such 
injury  was  caused  by  the  running  of  defendant's  train,  then  you 

10  Feary  v.  Metropolitan  St.  Ry.  isConnell  v.  Oregon  Short  Line  R. 
Co.,  62  S.  W.  452,  162  Mo.  75.  Co..  168   P.  337,  51  Utah.  26. 

11  Missouri,  K.  &  T.  Ry.  Co.  of  is  Walters  v.  Norfolk  <&  W.  Ry.  Co., 
Texas  v.  White,  55  S.  W.  593,  22  Tex.  bi  H.  E.  Ib^,  122   Va.  149. 

Civ.  App.  424. 
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are  instructed  that  this  is  prima  facie  evidence  of  negligence  upon 
the  part  of  the  defendant.^* 

§   1716(2).    California 

You  are  instructed  that,  when  it  is  shown  that  the  injury  to  the 
passenger  was  caused  by  the  act  of  the  carrier  in  operating  the  in- 
strumentalities employed  in  its  business  there  is  a  presumption  of 
negligence  which  throws  upon  the  carrier  the  burden  of  showing 
that  the  injury  was  sustained  without  any  negligence  on  its  part.*^ 

You  are  instructed  that  contributory  negligence  on  the  part  of 
a  passenger  cannot  be  presumed  from  the  mere  fact  of  injury,  but 
must  be  proved.  On  the  other  hand,  the  proof  of  an  injury  to  a 
passenger  on  the  car  of  a  common  carrier  casts  upon  the  common 
carrier  the  burden  of  proving  that  the  injury  was  occasioned  by 
inevitable  casualty,  or  some  other  cause  which  human  care  and 
foresight  could  not  prevent,  or  by  contributory  negligence  of  the 
plaintifif,  unless  the  proof  on  the  part  of  the  plaintiff  tends  to  show 
that  the  injury  was  occasioned  by  the  contributory  negligence  of 
the  passenger  or  by  inevitable  casualty,  or  by  some  other  cause 
which  human  care  and  foresight  could  not  prevent.^^ 

You  are  instructed  that  the  burden  of  proof  is  upon  the  plaintifif 
to  show  that  the  injury  to  a  passenger  w^as  caused  by  the  act  of 
the  carrier  in  operating  the  instrumentalkies  employed  in  its  busi- 
ness. If  this  be  shown  by  a  fair  preponderance  of  all  the  evidence, 
then  there  is  a  presumption  of  negligence  which  throws  upon  the 
carrier  the  burden  of  showing  that  the  injury  was  sustained  with- 
out any  negligence  upon  his  part.^' 

§  1716(3).    Delaware 

We  want  to  caution  you  that  because  an  accident  happens  to  a 
passenger  alighting  from  a  street  car,  no  presumption  arises  that 
the  company  operating  the  car  is  liable  for  the  injury  sustained. 
In  order  to  mak6  the  company  liable  it  must  be  shown  by  sworn 
testimony  that  the  company  was  derelict  in  its  duty  or  negligent 
in  its  management. ^^ 

§  1716(4).    District  of  Columbia 

The  jury  are  instructed  as  a  matter  of  law  that  in  the  case  at 
bar  no  presumption  of  negligence  on  the  part  of  the  defendant 
arises  from  the  happening  to  the  plaintiff  of  the  accident  in  ques- 

14  Kansas  Citv  Southern  Ry.  Co.  v.  1 7  French  v.  Pacific  Electric  Ry- 
Davi.s.  103  S.  W.  603,  83  Ark.  217.  Co.,  82  P.  395,  1  Cal.  App.  401. 

15  Froeming  v.  Stockton  Electric  R.  is  Girardo  v.  Wilmington  &  Phila- 
Cc,  153  P.  712,  171  Cal.  401,  Ann.  delphia  Traction  Co.,  90  A.  476,  5 
Cas.  1918B,  408.  Boyce,  25. 

16  Kline  v.  Santa  Barbara  Consol. 
Ry.  Co.,  90  P.  125,  150  Cal.  741. 
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tion ;    the  burden  of  proof  is  on  the  plaintiff  to  prove  such  neg- 
ligence by  a  preponderance  of  the  evidence.* 

S  1716(5).    Florida 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  the  plaintiff  was  damaged,  as  alleged  in  the  declaration,  by 
the  movement  of  the  car  of  the  defendant,  then  the  defendant  is 
liable  for  such  damage,  unless  the  defendant  shall  make  it  appear 
from  the  evidence  that  its  agents  have  exercised  all  ordinary  and 
reasonable  care  and  diligence;  the  presumption  being  against  the 
defendant. ^^ 

§  1716(6).    Georgia 

You  are  instructed  that  the  effect  of  the  plea  is  to  put  the  burden 
of  proof  on  the  plaintiff,  the  party  bringing  the  suit,  to  show  to 
your  satisfaction,  by  a  legal  preponderance  of  the  evidence  in  the 
case,  that  the  allegations  he  makes  are  true.  In  this  connection 
you  are  instructed  that,  if  you  believe  the  plaintiff  was  a  passenger 
of  the  defendant,  then  the  law  would  raise  a  presumption  against 
the  defendant  company  that  it  was  negligent,  and  the  burden 
would  be  on  the  defendant  to  rebut  that  presumption  by  showing 
it  was  not  negligent,  or  that  the  plaintiff,  by  the  exercise  of  ordi- 
nary care  on  his  part,  could  have  avoided  the  consequences  to  him- 
self of  the  defendant's  negligence,  if  that  appears.^" 

You  are  instructed  that  the  burden  is  on  the  plaintiff  to  establish 
the  truth  of  the  allegations  in  the  declaration  by  a  preponderance 
of  the  testimony ;  that  is  to  say,  in  a  case  of  this  character,  it  is 
incumbent  upon  the  plaintiff  to  establish  the  fact  that  he  was  a 
passenger  upon  the  car  and  was  injured,  and  when  he  has  estab- 
lished that  by  a  preponderance  of  the  evidence,  or  made  it  appear 
by  any  admissions  in  the  pleadings  satisfactory  to  you,  as  to  the 
fact  that  he  was  a  passenger  and  was  injured,  or  established  it  by 
evidence  to  a  reasonable  and  moral  certainty,  then  the  law  shifts 
the  burden,  and  it  is  incumbent  upon  the  defendant  to  establish,  by 
a  preponderance  of  the  evidence,  one  of  two  facts — either  that  it 
was  without  negligence,  or  that  the  plaintiff  could  have  avoided  the 
consequence  of  the  negligence  by  the  exercise  of  ordinary  care.^^ 
i  1716(7).    Kentuclcy 

The  court  instructs  the  jury  that  if,  while  the  plaintiff  was  being 
carried  as  a  passenger  on  defendant's  train,  an  employe  of  defend- 

*  Sullivan  v.  Capital  Traction  Co.,  i9  Louisville  &  N.  R.  Co.  v.  Crox- 

34  App.  D.  C.  358.     In  this  case  the  ton.  ,58  So.  369,  63  Fla.  223. 

causes  of  the  accident  were  entirelv  ""  Freeman   v.    Collins    Park   &   B. 

within  the  knowledge  of  the  plaintiff  Ry-  Co.,  43  S.  E.  410,  117  Ga.  78. 

and   they     affirmatively   appeared   in  -^  Macon     Con.sol.     St.     R.     Co.    v. 

his  declaration.  Barnes,  38  S.  E.  756,  113  Ga.  212. 
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ant,  while  engaged  in  performing  his  train  duties,  struck  plaintiff 
on  the  elbow  with  a  footboard,  thereby  inflicting  any  injury  on  him, 
they  should  find  for  him  in  damages.-'^ 

§   1716(8).    Missouri 

You  are  instructed  that  you  cannot  find  the  issues  in  this 
case  for  the  plaintiff  merely  because  he  was  injured,  if  you  believe 
from  the  evidence  he  was  injured;  but,  before  the  plaintiff'  is  en- 
titled to  recover,  he  must  prove  to  your  satisfaction,  by  the  pre- 
ponderance or  greater  weight  of  the  evidence,  that  his  injury,  if 
any,  was  caused  by  the  negligence  of  the  defendants  in  failing  to 
maintain  said  incline  or  wagon  approach  to  the  road  crossing  over 
defendants'  track  in  a  reasonably  safe  condition ;  and,  if  he  has  not 
so  shown,  then  your  verdict  must  be  for  the  defendants.-^ 

The  court  hereby  instructs  you  that  the  ground  of  plaintiffs' 
suit  against  the  defendant  is  an  alleged  negligence  on  defendant's 
part,  and  that  such  negligence  cannot  be  presumed,  but  must  be  es- 
tablished by  plaintiffs  to  your  satisfaction  by  proof.     Therefore, 

although  you  find  that  was  injured  while  endeavoring  to 

get  on  one  of  defendant's  railway  trains,  yet  that  fact  alone  does 
not  entitle  plaintiff's  to  recover  in  the  present  suit,  but,  befofe  plain- 
tiffs can  recover  any  damages  in  this  suit,  they  are  bound  to  prove 
to  your  satisfaction  that  the  injury  complained  of  was  occasioned 
by  the  negligence  of  defendant's  employes ;  and,  unless  plaintiffs 
have  so  proven,  your  verdict  should  be  for  the  defendant.-* 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 

that  on  the   defendants  were   engaged  in  the  business  oi 

transporting  passengers  from  the  railroad  depot  in  to  any 

and  all  points  of  said  city,  and  that  on  said  day  the  plaintiff'  was 
received  by  them,  or  their  agents  at  said  depot,  to  be  carried  on 
one  of  the  hacks  of  defendants,  and  that  while  being  so  transported 
on  said  hack  plaintiff'  was  injured  by  reason  of  the  breaking  of  an 
axle  on  said  hack,  then  the  burden  of  proof  rests  upon  defendants 
to  prove  to  the  satisfaction  of  the  jury  that  said  breakdown  was 
caused  by  inevitable  accident,  and  not  from  any  defect,  imperfec- 
tion in  the  hack,  overloading,  or  careless  driving,  and  that  by  the 
exercise  of  the  utmost  human  foresight,  knowledge,  skill,  and  care 
such  injury  could  not  have  been  prevented  by  defendants,  their 
agents  or  servants,  and  unless  the  jury  so  believe  they  will  find 
for  the  plaintiff."^ 

2  2  Louisville  &  N.  R.  Co.  v.  Steen-  =4  siv  v.  Union  Depot  Rv.  Co.,  36 

berger,  69  S.  W.  1094.  S.  W.  2?.5.  134  Mo.  6.81. 

23  Gurtman  v.  Lusli,  208  S.  W.  61.  =5  Lemon  v.  Thanslor,  68  Mo.  340. 

30  Am.  Rep.  799. 
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§   1716(9).    Nebraska 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
plaintiff,  while  a  passenger  on  one  of  defendant's  trains,  was  in- 
jured through  an  accident  not  contributed  to  by  the  gross  negli- 
gence of  the  plaintiff,  then,  in  the  absence  of  any  further  showing, 
defendant  is  liable  for  the  damages  sustained  by  the  plaintiff'  be- 
cause of  such  injuries.  By  "gross  negligence,"  as  used  in  the  fore- 
going instruction,  is  meant  such  negligence  on  the  part  of  a  pas- 
senger as  would  amount  to  a  disregard  of  his  or  her  own  safety 
when  in  the  presence  of  danger,  and  which  would  amount  to  will- 
ful indifference  to  the  injury  liable  to  follow  or  result  from  such 
carelessness  or  negligence.'^® 

§   1716(10).    South  Carolina 

You  are  instructed  that,  where  a  passenger  is  injured  on  a  rail- 
road by  the  railroad  company,  there  is  from  that  fact  alone  prima 
facie  evidence  of  neglect  in  the  management  of  the  road,  which  evi- 
dence defendants  are  bound  to  rebut,  or  they  would  be  liable  in 
damages  for  the  injury.'^ 

You  are  instructed  that  when  a  passenger  is  injured  on  a  rail- 
road, there  is  from  that  fact  alone  prima  facie  evidence  of  neglect 
in  the  management  of  the  road,  which  evidence  the  railroad  com- 
pany is  bound  to  rebut.'^ 

§   1716(11).    Virginia 

The  court  instructs  the  jur}^  that  if  they  believe  the  plaintiff''s 
intestate  was  a  passenger  on  the  elevator,  that  his  injury  was 
caused  by  apparatus  wholly  under  the  control  of  the  defendant  and 
furnished  and  applied  by  it,  or  by  some  defect  in  machinery  or  ap- 
pliances, and  the  accident  was  of  such  a  character  as  does  not  ordi- 
narily occur  if  due  care  is  used  on  the  part  of  the  owner  of  the 
elevator  or  its  employes  in  charge  thereof,  then  there  is  a  prima 
facie  presumption  of  law  that  his  death  was  caused  by  the  negli- 
gence of  the  defendant,  which  presumption  holds  until  the  defend- 
ant has  introduced  evidence  satisfactory  to  the  jury  tending  to 
show  that  the  defendant  and  its  employe  operating  the  elevator 
used  the  highest  degree  of  care  known  to  human  prudence  and 
foresight  in  the  construction,  repair  and  maintenance  of  its  eleva- 
tor and  appliances,  and  in  the  running  and  management  of  said 
elevator  at  the  time  of  the  injury.^^ 

The  court  instructs  the  jury  that,  in  order  for  the  plaintiff  to  re- 

26  Missouri  Pae.  Ry.  Co.  v.  Baier,  2?  Steele  v.  Southern  Rv.  Co.,  .3.3  S. 

55  N.  W.  913,  37  Neb.  235.  E.  .509,  55  S.  C.  3S9,  74  Am.  St.  Rep. 

2  7  Doolittle  V.  Southern  Ry.  Co.,  40      756. 
S.  E.  133,  62  S.  C.  130.  29  Murphy's  Hotel,  Inc.,  v.  Cuddy's 

Adm'r,  97  S.  E.  794,  124  Va.  207. 
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cover,  he  must  show  that  the  personal  injury  received  was  the  re- 
sult of  some  act  of  negligence  on  the  part  of  the  railway  company 
or  its  servants.  The  mere  fact  of  an  injury  is  not  enough,  without 
proof  of  negligence  on  the  part  of  the  defendant;  and  the  burden 
of  proof  to  establish  such  negligence  is  upon  the  plaintiff.  But  the 
jury  should  consider  the  whole  evidence  in  the  case  on  both  sides 
in  reaching  a  conclusion  as  to  the  fact  of  negligence.^" 

The  jury  are  instructed  that,  when  injury  or  damage  happens 
to  a  passenger  (on  a  railroad)  by  a  collision,  or  by  any  other  acci- 
dent occurring  on  the  road,  the  prima  facie  presumption  is  that  it 
occurred  by  the  negligence  of  the  railroad  company,  and  the  bur- 
den of  proof  is  on  the  company  to  establish  that  there  has  been  no 
negligence  whatsoever,  and  that  the  damage  has  been  occasioned 
by  inevitable  casualty,  or  by  some  cause  which  human  care  and 
foresight  could  not  prevent.^^ 

§  1717.     Presumption  from  fact  of  collision 
§  1717(1).    Arkansas 

The  court  instructs  the  jury  that  in  this  case,  if  you  find  by  a 
preponderance  of  the  evidence  that  plaintiff  was  really,  though 
not  technically,  a  passenger  upon  the  train  of  the  defendant,  and, 
while  such  passenger,  was  injured  without  fault  on  his  part,  and 
when  he  had  not  assumed  the  risk,  by  reason  of  the  car  in  which 
he  was  riding  colliding  with  other  cars  upon  defendant's  track,  this 
is  prima  facie  proof  of  negligence  on  the  part  of  the  defendant,  and 
would  justify  a  recovery  upon  the  part  of  the  plaintiff,  unless  the 
defendant  shows  by  a  preponderance  of  the  evidence  that  said 
injury  occurred  without  negligence  on  its  part.  ^^ 

§   1717(2).    California 

You  are  instructed  that  a  carrier  of  passengers  is  required  to 
exercise  the  highest  degree  of  care  in  their  transportation,  and  is 
responsible  for  injuries  received  by  them  while  in  the  course  of 
transportation,  which  might  have  been  avoided  by  the  exercise 
of  such  care.  If  you  find  that was  a  passenger  on  said  south- 
erly bound street  car,  with  which  said  easterly  bound 

street  car  collided  on  said  and  while  such  passenger,  said 

easterly  bound street  car  collided  with  said  southerly  bound 

street  car,  upon  which  he  was  a  passenger,  then  and  there, 

without  fault  on  his  part,  inflicting  injuries  upon  him  from  which 
he  subsequently  died,  then  the  presumption  of  negligence  arises, 

30  Reynolds  v.  Richmond  &  M.  Ry.  3  2  St.  Louis  &  S.  F.  R.  Co.  v.  Coy, 
Co.,  23  S.  E.  770,  92  Va.  400.  168  S.  W.  1106,  113  Ark.  265. 

31  Shenandoah  Val.  R.  Co.  v.  Moose, 
3  S.  E.  796,  S3  Va.  827. 
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which  throws  upon  the  defendant  the  burden  of  showing  that  the 
injury  was  sustained  without  any  negligence  on  its  part,  and  in 
the  absence  of  such  evidence,  your  verdict  must  be  in  favor  of 
plaintiff  for  such  sum  as  under  all  the  circumstances  of  the  case  as 
proven  may  be  just.  ^^ 

The  jury  are  instructed  that  in  this  case  all  that  is  necessary 
for  plaintiff  to  prove  in  the  first  instance  is  that  she  was  a  pas- 
senger in  defendant's  car,  that  said  car  came  into  collision  with 
one  of  defendant's  trains  while  they  were  being  run  by  defend- 
ant, and  that  the  injuries  of  plaintiff  resulted  by  reason  thereof. 
This  establishes  a  prima  facie  case  against  the  defendant.  The 
burden  of  proof  is  then  thrown  upon  defendant,  and,  if  defendant 
has  failed  in  this,  they  should  find  for  plaintiff.  ^* 

§   1717(3).    Missouri 

The  court  instructs  the  jury  that,  if  you  believe  and  find  from 
the  evidence  that  the  plaintiff  was  a  passenger  upon  the  street  car 
of  defendant  at  the  time  she  claims  to  have  been  injured,  then,  hav- 
ing received  plaintiff  upon  board  of  such  street  car,  the  due  obliga- 
tion of  the  defendant  to  plaintiff  was  to  use  the  highest  degree  of 
care  practicable  among  prudent,  skillful  and  experienced  men  in 
that  same  kind  of  business,  to  carry  her  safely,  and  a  failure  of  the 
defendant  (if  you  believe  there  was  such  a  failure)  to  use  such 
highest  degree  of  care  would  constitute  negligence  on  its  part ; 
and  defendant  would  be  responsible  for  all  injuries  resulting  to 
plaintiff,  if  any,  from  such  negligence,  if  any.  And  if  you  believe 
from  the  evidence  that  there  was  a  collision  between  two  street 
cars  of  defendant  on  one  of  which  plaintiff  was  a  passenger  (if  you 
believe  she  was  a  passenger  thereon),  the  presumption  is  that  it 
was  occasioned  by  the  negligence  of  the  defendant,  and  the  burden 
of  proof  is  cast  upon  the  defendant  to  rebut  this  presumption  of 
negligence  and  establish  the  fact  that  there  was  no  negligence  on 
its  part,  and  that  the  injury,  if  any,  was  occasioned  by  inevitable 
accident,  or  by  some  cause  which  such  highest  degree  of  care  could 
not  have  avoided.^^ 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  plaintiff'  was  a  passenger  upon  a  train  of  defendant 
at  the  time  she  claims  to  have  been  injured,  then  having  received 
plaintiff  upon  board  of  such  train,  the  due  obligation  of  the  defend- 

33  Bond  V.  Unitefl  Railroads  of  San  App.  98.  It  was  objected  that  this 
Francisco,  140  P.  982,  24  Cal.  App.  instruction  should  have  referred  to 
157.  the  "negligence  of  the  agents,  serv- 

34  Green  v.  Pacific  Lumber  Co.,  62  ants,  and  employees  of  defendant  in 
P.  747,  1.30  Cal.  435.  charge  of  said  street  car,"  as  stated 

3  5Erdmann  v.  United  Rys.  Co.  of  in  the  petition,  instead  of  merely  re- 
st.  Louis,   155   S.  W.   1081,  173  Mo.      ferring  to  negligence  of  defendant. 
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ant  to  plaintiff  was  to  use  the  highest  degree  of  care  practicable 
among  prudent,  skillful,  and  experienced  men  in  that  same  kind 
of  business,  to  carry  her  cafcly,  and  a  failure  of  the  defendant  (if 
you  believe  there  was  a  failure)  to  use  such  highest  degree  of  care 
would  constitute  negligence  on  its  part,  and  defendant  would  be 
responsible  for  all  injuries  resulting  to  plaintiff,  if  any,  from  such 
negligence,  if  any.  And  if  you  believe  from  the  evidence  that  there 
was  a  collision  between  two  trains  of  defendant,  on  one  of  which 
plaintiff  was  a  passenger  (if  you  believe  she  was  a  passenger  there- 
on), the  presumption  is  that  it  was  occasioned  by  some  negligence 
of  the  defendant,  and  the  burden  of  proof  is  cast  upon  the  defend- 
ant to  rebut  this  presumption  of  negligence  and  establish  the  fact 
that  there  was  no  negligence  on  its  part,  and  that  the  injury,  if  any, 
was  occasioned  by  inevitable  accident,  or  by  some  cause  which 
such  highest  degree  of  care  could  not  have  avoided.^^ 

The  jurv  are  instructed  by  the  court  that  if  the  jury  believe  from 
the  evidence  that  plaintiff  was  a  passenger  lawfully  on  board  of  the 
defendant's  street  car  at  the  time  of  the  collision  appearing  in  evi- 
dence, and  received  injuries  therein,  then  the  burden  of  proof  is 
shifted  upon  the  defendant  to  show  to  the  satisfaction  of  the  jury 
that  said  collision  was  caused  through  no  negligence  or  careless- 
ness of  defendant's  agents,  and  unless  it  is  so  shown  the  jury 
should  find  a  verdict  for  plaintiff.^' 

§   1717(4).    Washington 

You  are  instructed  that,  if  you  should  find  that  the  motorman  of 
either  car  failed  to  exercise  the  judgment,  care,  caution,  and  skill 
which  was  necessary  under  all  the  existing  circumstances,  and  that 
they,  or  either  of  them,  failed  to  exercise  the  care,  judgment,  cau- 
tion, and  skill  usually  and  customarily  attendant  in  like  conditions 
and  circumstances,  then  the  defendant  has  failed  to  overcome  the 
imputation  of  negligence  in  operating  said  cars  arising  in  case  of 
such  collision,  and  you  should  find  for  the  plaintiff,  and  give  her 
such  damages  as  you  find  she  has  sustained,  if  all  the  other  ele- 
ments of  her  cause  of  action  have  been  proved  to  your  satisfac- 
tion.^* 

§  1718.     Presumption  from  derailment 

§  1718(1).     Alabama 

The  jury  are  instructed  that,  if  you  are  reasonably  satisfied  from 

the  evidence  that  the  plaintiff  in  some  point  in -. received  and 

paid   for  a   ticket  as   a  passenger  on   the   defendant's   railroad   to 

3G  Price  V.  Metropolitan  St.  Ry.  Co.,  37  Robinson   v.   St.  Louis  &  S.  Ry. 

119  S.  W.  932,  220  Mo.  435.  132  Am.  Co.,  77  S.  W.  493.  103  Mo.  App.  110. 
St.  Rep.  588.     No  specific  negligence  -is  Connell  v.  Seattle,    R.  <&  S.  Rv. 

was  pleaded.  Co.,  92  P.  377,  47  Wash.  510. 


2007  CARRIERS  §  1718(5) 
,  and  was  such  passenger  on  defendant's  train,  and  while  on 


the  route  to  the  train  of  cars,  or  some  of  the  cars  thereof, 

ran  ofif  the  track,  and  plaintiff  was  injured  thereby,  then  the  plain- 
tiff makes  out  a  prima  facie  case  for  recovery,  and  he  is  entitled  to 
recover,  unless  the  defendant  reasonabh'  overcomes  this  prima 
facie  right  of  recovery  by  the  evidence  in  the  case.^^ 

§   1718(2).    Arkansas 

You  arc  instructed  that,  if  you  believe  from  the  evidence  that 
})laintiff  was  injured  while  a  passenger  on  the  train  of  defendant, 
and  that  his  injuries  were  caused  by  the  derailment  of  cars  in  the 
train  resulting  from  the  defective  condition  of  the  track,  or  defec- 
tive equipments,  or  negligent  operation  or  handling  of  the  train, 
he  would  be  entitled  to  recover  in  this  action  such  sum  as  will 
compensate  him  for  loss  of  time,  expenses,  and  for  the  pain  and 
suft'ering  sustained  by  the  plaintiff,  as  shown  by  the  proof;  unless 
you  further  find  that  plaintiff  was  guilty  of  contributory  negli- 
gence.^" 

§   1718(3).    California 

You  are  instructed  that  the  plaintiff  was  a  passenger  of  the  de- 
fendant, and  that  the  car  in  which  he  was  riding  was  derailed  or 
overturned  without  his  fault,  is  all  that  the  plaintiff  need  establish 
m  the  first  instance  in  order  to  recover  for  such  injuries  as  may 
have  been  proximately  caused  him  thereby.  When  the  plaintiff  has 
done  this,  the  legal  presumption  arises  that  the  derailment  or  over- 
turning of  the  car  occurred  through  ^bp  negligence  of  the  defend- 
ant, and  the  burden  of  proving  that  there  has  been  no  negligence 
is  cast  upon  the  defendant.*^ 

§  1718(4).    Delaware 

We  may  say  to  you,  gentlemen,  that  there  arises  a  presumption 
of  negligence  in  this  case  from  the  fact  that  the  car  in  which  the 
plaintiff  was  a  passenger  left,  or  ran  off,  the  tracks  of  the  defend- 
ant's railway ;  and  if  you  are  satisfied  from  the  testimony  that  the 
injuries  of  which  the  plaintiff  complains  were  caused  thereby,  and 
that  such  presumption  has  not  been  rebutted,  the  defendant  would 
be  liable  for  such  damages  as  you  believe  would  reasonably  com- 
pensate him,  for  his  injuries  resulting  from  the  accident."*' 

§   1718(5).    Indiana 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 

the  plaintiff's  decedent.  ,  was  a  postal  agent  in  charge  of 

the  United   States   mails,   being  carried   by  fhe   defendant   on   its 

3  0  Montgomery  &  E.  Rv.  Co.  v.  Mai-  ti  Boimeau  v.  North  Shore  E.  Co., 
lette,  9  So.  363,  92  Ala.  209.                          93  P.  106,  152  Cal.  406.  125  Am.  St. 

4  0  Arkansas     Midland     R.    C().     v.       Rep.  68. 

Rambo,  117  S.  W.  784,  90  Ark.  108.  42  Braunstein  v.    People's   Ry.  Co., 

7S  A.  609,  2  Bovce,  55. 
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railroad,  and  that  the  car  in  which  said and  said  mail  were 

being  carried  ran  off  the  railway  track,  and  thereby  killed  said 

,  without  any  fault  on  his  part,  such   facts  would  make  a 

prima  facie  case  of  negligence,  and  would  entitle  the  plaintiff  to  a 
verdict,  unless  you  find  that  the  defendant,  and  those  from  whom 
it  procured  its  cars,  had  used  due  care  in  constructing  its  cars,  and 
had  from  time  to  time  carefully  inspected  said  cars  to  see  if  they 
remained  in  proper  order,  and  had  failed  to  find  any  defects  in  the 
same  which  contributed  to  said  injury.** 

§   1718(6).    Missouri 

The  court  instructs  the  jury  that,  if was  a  passenger  upon 

defendant's  train  on  the  day  of  ,  at  the  time  it  is 

claimed  he  was  injured,  then,  having  received  him  on  board  such 
train,  the  defendant  was  under  obligation  to  him  to  use  the  high- 
est degree  of  care  practicable  among  prudent,  skillful,  and  experi- 
enced men  engaged  in  the  same  kind  and  character  of  business  in 
vv^hich  defendant  was  engaged  to  carry  him  safely,  and  a  failure  of 
defendant  (if  you  believe  there  was  a  failure)  to  use  such  highest 
degree  of  care  would  constitute  negligence  on  its  part;  and,  if  you 
believe  from  the  evidence  that  the  train  upon  which  deceased  was 
riding  was  wrecked,  the  presumption  is  that  such  wreck  was  oc- 
casioned by  some  negligence  of  the  defendant,  and  the  burden  of 
proof  is  cast  upon  defendant  to  rebut  this  presumption  of  negli- 
gence and  establish  the  fact  that  there  was  no  negligence  on  its 
part,  and  that  the  injuries  to ,  if  any,  were  occasioned  by  in- 
evitable accident  or  by  some  cause  which  such  highest  degree  of 
care  would  not  have  avoided.** 

The  jury  are  instructed  that,  if  they  find  and  believe  from  the 
evidence  that  while  the  plaintiff  was  a  passenger  upon  said  car, 

and  before  she  reached  her  destination,  to  wit,  at  or  near 

and streets,  said  car  left  the  track  and  became  derailed  and 

struck  a  post,  and  that  thereby  plaintiff  was  caused  to  be  thrown 
from  her  seat  in  said  car  and  to  sustain  the  injuries  mentioned  in 
the  evidence,  she  is  entitled  to  recover,  unless  the  defendant  shows 
by  a  greater  weight  of  evidence  that  it  could  not  have  prevented 
such  derailment  by  the  exercise  of  the  high  degree  of  care  of  a  very 
careful  railroad  employe  under  the  same  or  similar  circumstances 
in  maintaining  its  tracks  in  safe  condition  and  in  the  management 
and  control  of  said  car  and  if  the  defendant  has  not  so  shown,  the 
verdict  should  be  for  the  plaintiff.*^ 

4  3  Ohio  &  M.  Ry.  Co.  v.  Voight,  23  4  5  O'Gara  v.  St.  Louis  Transit  Co., 

N.  E.  774,  122  Ind.  288.  10.^  S.  W.  .54,  204  Mo.  724.  12  L.  R.  A. 

44  Powell  V.  Union  Pac.  R.  Co.,  164  (N.  S.)  840,  11  Ann.  Cas.  850. 
S-  W.  628,  255  Mo.  420. 
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The  jury  are  instructed  that  if  you  believe,  and  find  from  the  evi- 
dence, that  on  or  about  ,  defendant  was  operating  a  street 

railway,  and  engaged  in  the  business  of  carrying  passengers  there- 
on for  hire,  that  plaintiff  was  a  passenger,  having  taken  passage 
upon  one  of  defendant's  cars  on  said  road,  and  that  while  he  was 
so  a  passenger,  being  carried  thereon  upon  defendant's  road,  the 
said  car  was  thrown  from  or  left  the  track  upon  which  it  was  run- 
ning, and  suddenly  stopped,  at  or  near  the  intersection  of  

and  streets,  in  ,  and  that  plaintiff  was  then  himself 

exercising  ordinary  care,  and  that  he  was  by  such  stopping  and 
derailment  of  the  car  thrown  from  said  car  and  injured  thereby, 
then  the  law  presumes  that  such  injury  to  plaintiff  was  caused  by 
defendant's  negligence,  and  such  facts,  if  proved  by  a  preponder- 
ance of  the  evidence,  make  out  a  presumptive  case  for  the  plaintiff, 
and  you  should  find  a  verdict  for  the  plaintiff,  unless  you  further 
believe  from  the  evidence  that,  notwithstanding  this  presumption, 
the  defendant  at  the  time  of  the  happening  of  the  injury  in  fact 
had  then  fully  performed,  or  was  then  fully  performing,  its  duty 
as  defined  and  stated  in  other  instructions  herein  towards  plaintiff 
as  such  passenger,  or  that  such  injury  to  plaintiff,  if  any,  did  not 
occur  because  of  any  failure  of  the  defendant  in  such  respect.'*® 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  was  a  postal  agent  in  the  employment  of 
the  United  States,  and  that  at  the  time  of  the  accident,  while  in 
the  discharge  of  his  duties  as  such  postal  agent,  he  was  being 
transported  on  defendant's  passenger  train  in  a  postal  or  mail  car, 
with  the  knowledge  and  consent  of  defendant,  and  that  such  train 
was  derailed,  overturned,  and  thrown  down  an  embankment,  and 
that  the  plaintiff  thereby  received  injuries  to  his  head,  body,  or 
ankle,  then  it  devolves  upon  the  defendant  to  prove  to  the  satisfac- 
tion of  the  jury  that  such  derailment  and  overturning  of  said  train 
was  not  caused  by  any  fault,  negligence,  or  carelessness  on  its  part 
in  running  said  train,  and  in  providing  and  maintaining  a  reason-" 
ably  safe  track  and  roadbed  over  which  to  run  the  same ;  and,  un- 
less it  is  so  shown,  the  verdict  should  be  for  the  plaintiff.*''' 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  on  or  about  the  day  of ,  the  defendant 

was   engaged  in   the  business  of  transporting  passengers  in   the 

state  of ,  and  that  on  said  day  the  plaintiff  was  received  by 

it,  to  be  carried  as  a  passenger  on  one  of  its  said  cars,  and  that 
while  being  so  transported  on  said  car  she  was  injured  by  reason 
of  said  car  leaving  the  track  and  falling  down  an  embankment  of 

46  Losjan    v.    Metropolitan    St.    Ry.  4  7  Smiley   v.    St.    Louis   &   H.   Ry. 

Co.,  82  S.  W.  126,  18.3  Mo.  582.  Co.,  61  S.  W.  667,  160  Mo.  629. 
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defendant's  railroad,  then  the  burden  rests  upon  the  defendant  to 
prove  to  the  satisfaction  of  the  jury  that  said  deraihnent  ^vas  caus- 
ed by  inevitable  accident,  and  not  from  any  defect  or  imperfection 
in  said  car  or  the  engine  by  which  it  was  drawn,  or  the  machmery 
by  which  it  was  operated,  or  in  the  road-bed,  track,  or  ties  of  the 
defendant's  road,  which  could  have  been  prevented  by  the  exercise 
of  the  utmost  human  skill,  diligence,  and  foresight,  and  to  prove 
that  the  injury  could  not  have  been  prevented  by  the  exercise  of 
the  utmost  human  skill,  diligence,  and  foresight;  and  unless  the 
jury  so  believe  they  v/ill  find  for  the  plaintiffs.  By  the  utmost 
human  skill,  diligence,  and  foresight  is  meant  such  skill,  diligence, 
and  foresight  as  is  exercised  by  a  very  cautious  person  under  like 
circumstances.'*^ 

§  1719,     Same — Rebuttal  of  presumption 

§   1719(1).    Alabama 

The  jury  are  instructed  that,  in  order  to  avoid  the  liability  grow- 
ing out  of  a  prima  facie  case  made  out  by  plaintiff,  the  defendant 
must  reasonably  satisfy  the  jury  that  it  exercised  that  degree  of 
care  which  the  law  requires  of  it  in  order  to  avoid  and  prevent  the 
happening  of  accidents.*® 

§   1719(2).    Arkansas 

You  are  instructed  that,  if  you  find  that,  although  the  car  was 
derailed,  yet  the  preponderance  of  the  evidence  shows  that  at  the 
time  and  place  of  the  derailment  both  car  and  the  track  were  in 
good  order  and  condition,  and  without  defects  or  imperfections, 
and  the  car  was  not  being  operated  in  a  negligent  manner,  then 
the  presumption  of  negligence  against  the  defendant  which  arises 
from  the  derailment  of  the  car  would  be  overcome,  and  it  would  be 
your  duty  to  find  for  the  defendant.  It  does  not  devolve  upon  the 
defendant  to  show  the  cause  of  the  derailment,  or  to  explain  it, 
further  than  to  show  that  it  was  not  guilty  of  negligence  which 
caused  the  derailment,  and  that  it  exercised  the  highest  degree  of 
care  for  its  passengers  consistent  with  the  practical  conduct  of  its 
business.^** 

§   1719(3).    California 

The  court  instructs  the  jury  that  the  fact  that  the  train  did  so 
overturn  is  all  that  plaintiff  need  establish  in  order  to  recover  for 
such  injuries  as  he  may  have  sustained,  unless  his  want  of  ordinary 

48  Furnish  v.  Missouri  Pac.  Ky.  of  "prima  facie  evidence"  for  "burden 
Co.,  13  S.  W.  1044,   102  Mo.  438.  22      of  proof." 

Am.   St.  Rep.  781.     In  tliis  case  the  49  Montgomery  <&  E.  Ry.  Co.  v.  Mal- 

court  suggests  that  nicety  of  expres-      lette.  0  So.  363.  92  Ala.  209. 
sion    would    lead    to   tlie   substitution  '"  Sloan  v.  Little  Rock  Ry.  &  Elec- 

tric Co.,  117  S.  W.  551,  89  Ark.  574. 
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care  contrihuted  to  such  overturning  or  to  his  injury.  In  order 
to  rebut  this  presumption  of  negligence,  the  defendant  must  show- 
that  the  overturning  was  the  result  of  inevitable  casualty  or  of 
some  cause  which  human  care  and  foresight  could  not  prevent,  for 
the  law  holds  it  responsible  for  the  slightest  negligence,  and  will 
not  hold  it  blameless,  except  upon  the  most  satisfactory  proofs.  In 
doing  this  the  defendant  must  necessarily  explain  how  the  over- 
turning occurred,  and,  if  it  fails  to  do  this,  the  presumption  of  neg- 
ligence remains.^^ 

§   1719(4).    Delaware 

You  are  instructed  that,  while  the  negligence  of  the  defendant 
is  presumed  from  the  fact  that  the  car  ran  off  the  tracks,  such  pre- 
sumption may  be  rebutted  by  proof  that  there  was  no  negligence 
on  the  part  of  the  defendant  that  caused  the  accident.  It  is  for 
you  to  say  from  the  evidence  whether  such  presumption  of  negli- 
gence has  been  rebutted  or  not.  If  you  believe  it  is  shown  by  the 
evidence  that  the  running  of  the  car  from  the  tracks  was  not 
caused  in  any  way,  or  to  any  extent,  by  negligence,  or  want  of 
care,  on  the  part  of  the  defendant,  then  the  presumption  of  negli- 
gence would  be  rebutted.  In  other  words,  if  you  are  satisfied  that 
the  defendant  used  due  care  and  diligence,  under  all  the  circum- 
stances, in  the  making  and  maintenance  of  its  road  and  tracks,  in 
the  maintenance,  equipment  and  operation  of  its  cars,  and  in  every 
other  matter  or  thing  that  it  was  reasonably  necessary  for  it  to  do 
for  the  safety  of  the  passengers,  the  defendant  would  not  be  liable 
and  the  plaintiff  cannot  recover.^^ 

§   1719(5).    Virginia 

The  court  instructs  the  jury  that,  in  considering  the  question  of 
negligence  in  this  case,  if  they  believe  from  the  evidence  in  the  case 
that  the  plaintiff'  was  a  passenger  on  the  defendant's  train  and  re- 
ceived the  injuries  complained  of  in  the  wreck  of  said  train,  then 
at  the  beginning  of  the  trial,  and  before  any  evidence  was  intro- 
duced upon  the  subject  of  negligence,  there  was  a  presumption  of 
the  law  in  favor  of  the  plaintiff'  that  the  accident  was  caused  by  the 
negligence  of  the  defendant ;  but  there  has  been  evidence  intro- 
duced on  both  sides  in  the  trial  of  this  case,  and,  if  the  jury  be- 
lieve from  the  whole  evidence  that  it  exercised  the  highest  degree 
of  care  that  prudence  and  foresight  would  show  to  it  was  necessary 
in  the  selection,  repair,  and  use  of  its  machinery  and  cars,  and  in 
the  construction  and  repair  of  the  track  where  the  derailment  of 
said  train  occurred,  and  in  the  running  and  management  of  said 

siBonneau  v.  North  Shore  R.  Co..  52  Brannstein   v.   People's   Ry.   Co., 

93  P.  106,  152  Cal.  406,  125  Am.  St.      78  A.  609,  2  Boyce,  55. 
Rep.  68. 
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train  at  the  time  of  the  accident,  the  jury  shall  find  for  the  dcfend- 
ant.°=^ 

§  1720.     Presumption  from  overturning  of  automobile 

The  court  instructs  the  jury  that  the  uncontradicted  evidence 
shows  that  the  plaintiff  was  a  passenger  for  hire  on  an  automobile 
operated  by  an  employe  of  the  defendant,  and  that  while  ascending 
a  hill  the  automobile  suddenly  went  backward  some  distance  down 
the  hill  and  turned  on  its  side,  thereby  injuring  the  plaintiff.  These 
circumstances  raise  the  presumption  that  the  accident  occurred 
through  negligence  on  the  part  of  the  defendant,  and  the  burden 
is  thereby  cast  upon  the  defendant  to  show  the  absence  of  such 
negligence  on  the  part  of  the  defendant  and  its  driver,  or  that  such 
negligence  did  not  proximately  cause  the  accident.  Your  verdict, 
therefore,  should  be  for  the  plaintiff,  unless  you  find  from  the  evi- 
dence that  the  defendant  and  its  driver  were  not  negligent,  or,  if 
they  were  negligent,  that  their  negligence  did  not  proximately 
cause  the  accident,  in  which  event  your  verdict  should  be  for  the 
defendant.^* 

§  1721.     Presumption  from  sudden  stops  or  jerks  or  jars 

§  1721(1).    California 

You  are  instructed  that  contributory  negligence  on  the  part  of 
the  plaintiff  cannot  be  presumed  from  the  mere  fact  of  injury  but 
must  be  proved.  On  the  other  hand,  proof  of  the  injury,  coupled 
with  proof  that  it  proceeded  from  a  sudden,  unusual  or  violent 
jerking,  or  swinging,  or  swaying  of  the  car,  while  the  plaintiff  was 
preparing  to  alight,  casts  upon  the  defendant,  the  burden  of  prov- 
ing that  the  injury,  was  occasioned  by  inevitable  casualty  or  some 
other  cause  which  human  care  and  foresight  could  not  prevent,  or 
]jy  the  contributory  negligence  of  the  plaintiff.^ 

§   1721(2).    Indiana   . 

You  are  instructed  that,  while  the  plaintiff  here  has  the  burden 
of  proving  the  negligence  charged,  and  all  other  material  facts 
which  constitute  the  cause  of  action  alleged  in  her  complaint,  yet, 
if  she  has  proven  by  a  fair  preponderance  of  the  evidence  that  she 
was  a  passenger,  that  she  had  paid  her  fare  and  was  admitted  as  a 
passenger  on  defendant's  train,  and  that  she  was  jerked  or  thrown 
therefrom  and  injured  as  charged  in  her  complaint,  without  any 
fault  on  her  part,  then  I  instruct  you  that  such  facts  would  raise 
a  presumption  of  negligence  on  the  part  of  the  defendant  railroad 

5  3  Norfolk-Southern  R.  Co.  V.  Tom-  f^s  Rystinki    v.    Central    California 

linson,  SI  S.  E.  89,  116  Va.  153.  Traction   Co.,   165   P.   952,   175   Cal. 

5  4  Seeing   Denver   Co.    v.    Morgan,  336. 
185  P.  339,  66  Colo.  565. 
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company,  and  would  place  upon  said  defendant  the  burden  of  prov- 
ing, in  order  to  rebut  the  presumption  of  negligence,  that  the  injury 
could  not  have  been  avoided  by  the  exercise  of  the  highest  prac- 
tical care  and  diligence,  and  in  the  absence  of  such  proof  on  the 
part  of  said  defendant,  such  presumption  of  negligence  would  pre- 
vail.^ 

§  1721(3).    Missouri 

You  are  instructed  that  if  you  find  that  plaintiff  was  a  passenger 
upon  defendant's  car,  and  said  car  was  permitted  to  come  "to  an 
unusually  abrupt,  violent,  and  unexpected  stop  and  the  plaintiff 
was  injured  thereby,  then  it  is  presumed,  in  absence  of  evidence  to 
the  contrary,  that  said  stop  was  caused  or  permitted  through  the 
negligence  of  the  defendant,  and  it  then  devolves  upon  the  defend- 
ant to  show  by  a  fair  preponderance  of  the  evidence  that  said  stop 
was  not  caused  or  permitted  through  its  negligence.^' 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that,  at  the  time  of  the  event  in  controversy  in  this  action, 
the  defendant  was  engaged  in  the  business  of  operating  a  street 

railroad  for  the  transportation  of  passengers  in  the  city  of , 

that  at  said  time  the  plaintiff  was  received  on  one  of  its  cars  as  a 
passenger  to  be  transported  thereon,  and  that  while  in  said  car  for 
said  purpose  he  was  injured  by  a  sudden  and  violent  starting  of 
the  car,  then  the  burden  of  proof  rests  upon  the  defendant  to  prove 
to  the  satisfaction  of  the  jury  that  said  injury  was  caused  by  some- 
thing not  under  the  control  of  defendant,  and  not  from  the  use  of 
unsuitable  or  skittish  horses,  or  careless  or  unskillful  driving  or 
management  of  said  car,  and  that  by  the  exercise  of  the  utmost 
human  foresight,  knowledge,  skill,  and  care  such  injury  could  not 
have  been  prevented  by  defendant,  its  agents  or  servants,  and,  un- 
less the  jury  so  believe,  they  will  find  for  the  plaintiff.^* 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  plaintiff  was  a  passenger  on  one  of  defendant's  cars, 
and,  while  exercising  reasonable  care  and  diligence  with  respect  to 
his  own  safety,  the  car  started  with  a  sudden  and  violent  jerk, 
causing  the  injury  now  being  inquired  into,  then  the  burden  is 
thrown  upon  the  defendant  to  show  to  the  satisfaction  of  the  jury 
that  the  horses  hitched  to  the  car  were  suitable  for  the  service  in 
question,  or  that  the  accident  was  not  due  to  the  horses,  and  that 
the  servant  of  defendant  managing  the  car  exercised  the  utmost 
care,  skill,  and  foresight  in  the  management  of  the  same,  or  that 

5  6  Indianapolis  Southern  R.  Co.  v.  bt  Briscoe  v.  Metropolitan  St.   Ry. 

Emmerson,  98  N.  E.  895,  52  Ind.  App.       Co.,  120  S.  W.  1162,  222  Mo.  104. 
403.  5s  Dougherty  v.  Missouri  R.  Co.,  8 

S.  W.  900,  97  Mo.  647. 
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the  accident  occurred. by  reason  of  some  cause  not  under  the  con- 
trol of  defendant,  or  its  servants  and  employes,  and,  unless  the  de- 
fendant has  so  satisfied  the  jury,  their  verdict  should  be  for  the 
plaintiff.^'' 

%  1721(4).    Texas 

You  are  instructed  that  the  mere  jarring  and  jolting  of  a  train 
upon  which  a  person  is  a  passenger  is  not  enough  to  warrant  a  tind- 
ing  against  the  railway  company  operating  such  train.  And  be- 
fore you  find  for  the  plaintiff  in  this  suit,  although  you  may  believe 
there  was  jarring  and  jolting  of  the  train  upon  which  plaintiff  w^as 
a  passenger,  you  must  believe  that  such  jarring  and  jolting  caused 
the  injury  to  plaintiff  complained  of  in  plaintiff's  petition,  and,  un- 
less you  so  believe,  you  will  find  for  the  defendant.''" 

§  1722.     Presumption  from  explosion  on  car  or  locomotive 

§   1722(1).     California 

I  instruct  you,  as  matter  of  law,  that  any  presumption  of  defec- 
tive condition,  arising  from  any  flashing,  smoking,  or  report  of  any 
machinery  or  appliances  of  defendant  in  this  case,  need  not  be 
overcome  by  the  railroad  company  by  any  preponderance  of  the 
evidence.  If  the  railroad  company  introduces  sufficient  evidence 
simply  to  balance  such  a  presumption,  without  overcoming  it  by 
a  preponderance  of  evidence,  the  presumption  is  overcome.**^ 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  an  explosion  of  defendants'  boiler  took  place  at  their  de- 
pot on  the day  of ,  while  the  said  plaintiff  was  stand- 
ing on  the  platform  of  defendants,  in  the  depot  where  passengers 
usually  went  in  getting  on  and  off  the  cars,  and  that  the  plaintiff, 
while  in  that  position,  was  then  intending  to  take  passage  on 
said  cars,  and  about  to  step  into  the  baggage  car,  where  he  had 
often  and  usually  ridden,  that  there  was  no  regulation  of  defend- 
ants against  his  going  in  the  baggage  car,  and  the  plaintiff,  while 
in  this  position,  was,  without  his  fault,  injured  by  an  explosion 
of  defendants'  boiler,  then  the  plaintiff  has  made  out  a  prima 
facie  case,  and  is  entitled  to  recover,  unless  the  defendants  have 
shown  that  the  explosion  of  the.  boiler  was  the  result  of  inevitable 
casualty,  or  from  some  cause  which  attentive  care  could  not  pre- 
vent.^^ 

5  9  Doiiehertv  v.  Missouri  R.  Co.,  8  8 1  Patterson  v.  San  Francisco  &  S. 
S.  W.  900.  97  Mo.  647.                                  M.    Electric   Ry.   Co.,   81    P.   531,   147 

6  0  Runnels  v.  Houston,  E.  &  W.  T.      Cal.  178. 

Ry.  Co.  (Civ.  App.)  50  S.  W.  172.  c2  Yeomans  v.  Contra  Costa  Steam 

Is'av.  Co.,  44  Cal.  71. 
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§   1722(2).     Illinois 

The  court  instructs  the  jury  that  if  you  believe  and  find  from 
the  evidence  that  the  plaintiff  was  a  passenger  on  one  of  de- 
fendant's cars,  and  while  such  passenger,  and  while  she  was  in  the 
exercise  of  ordinary  care  for  her  own  safet}^  an  explosion  occurred 
on  said  car.  by  reason  of  which  a  panic  was  caused  among  the 
passengers  in  said  car,  in  consequence  of  which  the  plaintifif.  with- 
out fault  on  her  part,  was  pushed  from,  said  car  and  thereby  injur- 
ed, then  the  plaintiff  has  made  out  a  prima  facie  case  of  neg- 
ligence against  the  defendant,  and  this  places  upon  the  defendant 
the  burden  of  rebutting  that  presumption  by  proving  that  the  ex- 
plosion could  not  have  been  prevented  by  all  that  human  care, 
vigilance,  and  foresight  could  reasonably  do,  consistent  with  the 
mode  of  conveyance  and  the  practical  operation  of  the  road.®^ 

§  1723.     Burden  of  showing  contributory  negligence  or  lack  of  it 

§   1723(1).    United  States 

The  jury  are  instructed  that  the  burden  of  proving  contributory 
negligence  rests   on  the  defendant,  and  it  will  not  avail  the  de- 
fendant, unless  it  has  been  established  by  a  preponderance  of  the 
evidence.^* 
§   1723(2).    Arkansas 

The  court  instructs  the  jury  that  the  burden  of  proof  of  con- 
tributory negligence  is  upon  defendant,  who  must  establish  the 
same  by  a  preponderance  of  the  evidence,  unless  the  same  sufficient- 
ly appears  from  proof  on  part  of  the  plaintiff.^^ 

§   1723(3).     California 

You  are  instructed  that  contributory  negligence  on  the  part  of  a 
passenger  cannot  be  presumed  from  the  mere  fact  of  injury,  but 
must  be  proved,  and  the  burden  of  proving  contributor}^  negligence 
on  the  part  of  the  injured  person  is  cast  upon  the  defendant. "^"^ 

You  are  instructed  that,  to  entitle  plaintiff  to  recover  in  this 

case,  it  is  sufficient  to  show  that  was  a  passenger  on  said 

southerly  bound street  car  at  the  time  of  the  collision,  that 

the  collision  occurred,  and  that  said  was  killed  as  a  result 

of  injuries  received  in   said  collision.     The  law  does  not  impose 

upon  the  plaintiff'  the  duty  of  showing  that  was  free  from 

fault,  or  did  not  contribute  by  his  own  negligence  to  the  injuries 
which  resulted  in  his  death.®'*' 

f>3  Chicaao    Union    Traction    Co.    v.  66  Froeming  v.  Stockton  Electric  B. 

Newmillerr  74  N.  E.  410.  215  111.  383.  Co.,   153   P.   712,   171   Cal.   401,    Ann. 

6  4  Indianapolis,  etc..  R.  Co.  v.  Horst,  Cas.  1918B,  408. 

93  U.  S.  291,  23  L.  Ed.  898.  gt  Bond  v.  United  Railroads  of  San 

6  5  St.  Louis  (S:  S,  F.  R.  Co.  v.  Gri-  Francisco,   140   P.  982,  24   Cal.  App. 

der,  161  S.  W.  1032,  110  Ark.  437.  157. 
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§   1723(4).    Colorado 

You  are  instructed,  as  to  the  contributory  negligence  alleged  bv 
the  defendant  against  the  plaintiff,  the  like  burden  of  proof  is 
upon  the  defendant,  and  it  must  show,  by  a  preponderance  or 
greater  weight  of  the  evidence,  affirmatively  unless  it  appears 
from  the  testimony  of  the  plaintiff  herself  or  her  witnesses,  that 
the  plaintiff  so  contributed  to  the  injuries  sustained,  if  any,  by 
her  own  act,  to  entitle  the  defendant  to  a  verdict  at  your  hands, 
and  that  such  contributory  negligence  was  the  direct  and  proximate 
cause  of  the  injury .*''* 

The  jury  are  instructed  that  the  presumption  is  that  the  plain- 
tiff used  ordinary  care  and  prudence  at  the  time  of  the  alleged  in- 
jury, and  it  is  incumbent  upon  the  defendant  to  prove  that  the 
plaintiff  did  not  use  such  ordinary  care  and  prudence,  and  to 
prove  that  the  want  of  such  ordinary  care  and  prudence  on  the 
part  of  the  plaintiff  was  the  immediate,  and  not  the  remote,  cause 
of  the  injury  complained  of."^ 

§  1723(5).    Delaware 

You  are  instructed  that,  even  if  you  shall  be  satisfied  from 
the  evidence  that  the  defendant  was  guilty  of  negligence  as  charg- 
ed, the  plaintiff  cannot  recover  in  this  action  if  he  himself  was 
guilty  of  negligence  which  contributed  to  the  accident  in  which 
he  was  injured.  Such  contributory  negligence  of  the  plaintiff,  how- 
ever is  not  to  be  presumed,  and  the  burden  of  proving  it  is  upon 
the  defendant  unless  it  otherwise  appears  from  the  evidence  in 
the  case.''' 

§   1723(6).    Illinois 

The  jury  are  instructed  that  the  law  requires  of  a  passenger  up- 
on a  railroad  the  exercise  of  ordinary  care  and  caution  by  him  to 
avoid  injury  from  the  accidents  to  which  that  mode  of  travel 
exposes  him,  and  before  he  can  recover  damages  against  the  rail- 
road company  for  an  injury  received  while  so  traveling  he  must 
show,  by  evidence,  not  only  negligence  or  improper  conduct  on 
the  part  of  the  company,  or  its  agents  or  employes,  but  also 
that  he  himself  was  guilty  of  no  want  of  ordinary  care  to  avoid  the 
injury  from  such  negligence  or  improper  conduct.'^ 

§  1723(7).    South   Carolina 

I  charge  you  that,  where  contributory  negligence  is  set  up, 
the  defendant  who  sets  up  contributory  negligence  must   satisfy 

6  8  Colorado    Springs  &   Interurban  7  o  File  v.  Wilmington  City  Ry.  Co., 

Ry.    Co.    V.    Allen,    135    Pac.    790,    55  80  A.  623,  7  Pennewill.  463. 

Colo.  391.  71  Illinois   Central  R.   Co.   v.   Sim- 

6  9  Denver  Tramway  Co.  v.  Reid,  35  mous,  38  111.  212. 
P.   269,  4  Colo.   App.  53. 


2017  CARRIERS  §  1725 

the  jury   of   that   contributory   negligence   by   the   preponderance 
of  the  evidence.''^ 

§   1723(8).     Virginia 

You  are  instructed  that  the  burden  of  proving  the  contributory 
negligence  of  the  plaintiff  is  on  the  defendant,  unless  such  con- 
tributory negligence  appears  from  the  evidence  introduced  on  the 
part  of  the  plaintiff'  himself,  in  which  case  the  burden  is  on  him  to 
show  that  he  was  not  guilty  of  contributory  negligence.''^ 

§   1723(9).    Washington 

The  jury  are  instructed  that  the  burden  of  proof,  with  respect  to 
the  affirmative  defense  of  the  defendant  that  plaintiff  was  him- 
self negligent  in  alighting  from  the  car,  and  that  such  injuries 
as  he  sustained  were  due  to  that  negligence  contributing  to  his 
injuries,  is  upon  the  defendant  to  show  such  contributory  negli- 


eence 


74 


§  1724.     Presumption    with    respect    to    contributory    negligence 
where  passenger  killed 

You  are  instructed  that  a  common  carrier  of  passengers  is 
liable  for  injuries  to  the  latter  only  in  case  of  the  carrier's  negli- 
gence, and  not  when  the  passenger  could  have  escaped  the  injury 
by  the  use  of  such  care  on  his  part  as  a  reasonably  careful  man 
would  take  of  himself  under  like  circumstances.  When,  however, 
the  injury  to  the  passenger  results  in  his  death,  and  therefore  he 
can  give  no  testimony  of  his  conduct  on  the  occasion  of  the  injury, 
the  law  presumes,  in  the  absence  of  direct  testimony  or  rebutting 
circumstances,  that  he  exercised  reasonable  and  ordinary  care, 
and  that  if  negligence,  in  fact,  existed  on  his  part,  it  must  be  shown 
by  positive  evidence,  or  from  the  attending  circumstances  of  the 
accident.'^ 

§  1725.     Burden  of  proof  as  to  lack  of  negligence  of  children 

You  are  instructed  that,  in  this  case  the  plaintiff  is  required  to 
prove  by  a  preponderance  of  the  evidence  that  he  was  not  a  person 
of  sufficient  intelligence  to  understand  the  nature  or  danger  of 
his  acts  or  conduct  before  he  can  be  excused  from  the  consequences 
of  such  acts.'^ 

7  2  Williams  v.  Atlantic  Coast  Line  75  Wood  v.  Philadelphia,   B.  &  W. 

R.  Co.,  83  S.  E.  604.  99  S.  C.  397.  R.  Co.  (Del.)  76  A.  613,  1  Boyce,  336. 

73  Walters  v.  Norfolk,  etc.,  Rv.  Co.,  tu  Walling  v.  Trinity  &  Brazos  Val- 
94  S.  E.  182,  122  Va.  149.  ley   Ry.  Co.,  106  S.  W.  417,  48  Tex. 

74  Nollmeyer  v.  Tacoma  Ry.  &  Civ.  App.  35.  The  petition  alleged 
Power  Co.,  164  P.  229,  95  Wash.  595.  that  plaintiff  was  a  youth  of  tender 
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years,  being  about  fifteen  years  old. 
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§  1726.     Burden  of  proof  as  to  proximate  cause 
§  1726(1).    Virginia 

The  court  instructs  the  jury  that  the  basis  of  an  action  of  this 
kind  is  negligence,  Avhich  negligence  cannot  be  presumed  from 
the  mere  fact  that  the  plaintiff's  intestate  was  run  over  by  a  car 
of  the  defendant.  Before  the  plaintiff  can  recover  in  this  case, 
he  must  prove  b}-  a  preponderance  of  the  evidence,  not  only  that 
the  defendant  was  negligent,  but  that  it  was  negligent  as  charged 
in  the  declaration,  and  that  the  negligence  charged  was  the  proxi- 
mate cause  of  the  death  of  the  plaintiff's  intestate.  If,  after  hear- 
ing all  the  evidence,  you  believe  it  is  just  as  probable  that  the  ac- 
cident happened  in  some  other  manner  and  from  some  other  cause 
as  from  that  charged  in  the  declaration,  your  verdict  must  be  for 
the  defendant." 

§   1726(2).    Washington 

You  are  instructed  that  the  burden  is  upon  the  plaintiff,  not  only 
to  show  by  a  fair  preponderance  of  the  evidence  that  he  was  thrown 
from  the  car,  substantially  as  charged  in  his  complaint,  but  that  the 
injuries  he  claims  to  be  suffering  from,  and  for  which  he  seeks  to 
recover  damages  in  this  case,  were  due  to  his  fall  at  the  time  of 
his  getting  off  the  car,  and  if  he  fails  to  satisfy  your  minds  that 
the  injuries  of  which  he  complains  are  the  result  of  this  accident, 
then  3'our  verdict  should  be  for  the  defendant,  for  he  can  recov- 
er only  for  the  injuries  which  are  the  proximate  result  of  his  fall 
from  the  car,  if  3^ou  find  that  he  did  fall  and  receive  injuries.  In 
the  trial  of  this  case  the  burden  is  upon  the  plaintiff  to  satisfy 
you,  ladies  and  gentlemen  of  the  jury,  by  a  fair  preponderance 
of  all  the  evidence  in  the  case,  that  he  received  the  injuries  of 
which  he  complains,  and  that  such  injuries  Avere  due  to  the  neg- 
ligence of  the  persons  in  charge  of  the  car  at  the  time,  and  in  the 
manner  alleged  in  his  complaint.'* 

§  1727.     Matters   considered  on  issue  of  contributory  negligence 

The  jur}'  are  instructed  that,  in  considering  the  question  of 
negligence,  it  is  competent  for  the  jury,  in  connection  with  the 
other  facts  and  circumstances  of  the  case,  to  infer  the  absence  of 
fault  on  the  part  of  the  deceased,  from  the  general  and  known 
disposition  of  men  to  take  care  of  themselves,  and  to  keep  out  of 
the  way  of  difficulty  and  danger."^ 

'"  Adamson's   Adm'r   v.   Norfolk   &  ^sKolhueyer     v.     Tacoma     Ry.     & 

P.   Traction   Co.,  69    S.   E.   1055,  111       Power  Co..  164  P.  229.  95  Wash.  595. 
Va.  556.  '0  Baltimore  &  O.  R.  Co.  v.  State, 

60  Md.  449. 
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§  1728.     Limiting  effect  of  evidence 

You  are  instructed  tiiat,  if  you  should  find  that  the  defendant, 

after ,  elevated  the  surface  of  the  ground  at  the  point  where 

the  plaintiff  alleges  that  he  alighted,  you  would  not  therefrom  be 
authorized  to  find  tl'at  the  defendant  was  negligent  as  to  the  safe- 
ty of  the  alighting  place  at  the  time  of  the  occurrence.*® 

§  1729.     Questions  for  jury 

The  jury  are  instructed  that  the  question  involved  herein,  as 
alleged  in  the  plaintiff's  declaration,  of  negligence  on  the  part  of 
defendant,  if  any,  and  the  exercise  of  reasonable  care  on  the  part 
of  plaintiff,  if  any,  are  what  are  known  as  questions  of  fact,  which 
it  is  the  duty  and  province  of  the  jury  to  determine  under  the  law 
and  the  evidence  in  the  case.*^ 

§  1730.     Sufficiency  of  evidence 

§   1730(1).    Alabama 

The  jury  are  instructed  that,  if  the  jury  are  reasonably  satisfied 
from  the  evidence  that  the  plaintiff  was  injured  in  the  manner  and 
form  alleged  in  the  complaint,  as  a  proximate  consequence  of  de- 
fendant's negligence  as  alleged  therein,  and  that  she  was  not  guil- 
ty of  contributory  negligence,  then  you  must  find  a  verdict  for  the 
plaintiff.*' 

§   1730(2).     Illinois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  plaintiff  has  proved  the  allegations  contained  in  one  or 
more  counts  of  the  declaration  by  a  preponderance  of  the  evidence, 
and  if  the  jury  believe  from  the  evidence  that  the  plaintiff  was  in- 
jured as  therein  alleged,  and  if  the  jury  believe  from  the  evidence 
that  the  plaintilf  at  the  time  of  such  injury  was  in  the  exercise  of 
reasonable  care  for  his  own  safety,  and  if  you  further  believe  from 
the  evidence  that  such  injury,  if  proved,  was  caused  by  or  through 
.the  negligence  of  defendant,  as  alleged  in  such  count  or  counts  of 
the  declaration,  then  plaintiff  is  entitled  to  recover  such  damages 
as  you  believe  from  the  evidence  will  compensate  him  for  the  in- 
juries sustained.*^ 

§   1730(3).    Indiana 

You  are  instructed  that,  if  the  burden  is  upon  either  party  to 
show  any  particular  fact  called  for  in  any  question,  such  fact  should 
be  established  by  a  fair  preponderance  of  the  evidence  to  warrant 
you  in  so  answering  the  question  as  to  show  the  fact  established. 

8  0  Central    of    Georgia    Ry.    Co.    v.  s^  Birmingham  Ry.,  Light  &  Power 

Brown,  74  S.  E.  839.  1.38  Ga.  107.  Co.  v.  Barrett,  60   So.  262,  179  Ala. 

81  Pease  v.  Chicago,   etc.,  Traction      274. 
Co.,  158  111.  App,  446.  ss  Pease  v.  Chicago,   etc.,  Traction 

Co.,  1.5S  111.  App.  446. 


§  1731  INSTRUCTIONS  TO  JURIES  2020 

If  there  is  no  preponderance  of  evidence  on  any  question — that  is 
to  say,  if  the  evidence  tending  to  prove  the  fact  in  question  is  only 
balanced  by  the  evidence  to  the  contrary — then  such  fact  would 
not  be  proven,  and  your  answer  should  be  in,  the  negative.** 

§  1731.     Same — Proximate  cause  of  injury 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  plaintifif,  about  the  date  alleged  in  plaintiff's  petition,  suffered 
an  injury  and  miscarriage,  and  there  is  a  doubt  in  your  mind  as  to 
what  caused  that  injury  or  miscarriage,  before  you  can  find  for 
the  plaintiff  you  should  be  satisfied  that  it  has  been  shown  by  a 
preponderance  of  the  evidence  adduced  before  you  that  the  jolting 
and  jarring  of  the  train  (if  there  was  any)  on  which  plaintiff  was 
a  passenger  was  the  direct  and  proximate  cause  of  such  injury,  and 
that  no  other  cause  was,  and  that  plaintiff  received  the  injury  as 
plaintiff  alleges  in  his  petition,  and,  unless  you  so  believe,  you 
will  find  for  the  defendant.*^ 

E.    WiLLFuiv  Wrongs  to  Passengers  by  Servants  of  Carrier 

§  1732.     Abusive  language 

§   1732(1).    Alabama 

The  court  charges  you,  gentlemen  of  the  jury,  that  there  is  no 
justification  shown  by  the  evidence  in  this  case  for  the  use  of  any 
abusive  language  by  the  conductor  towards  the  plaintiff.**' 

§   1732(2).     Texas 

You  are  instructed  that,  if  you  further  believe  from  the  evidence 
that  such  language  or  threats  to  and  concerning  the  plaintiff  caused 
him  shame,  humiliation,  or  distress  of  mind,  or  physical  suffering 
and  if  you  further  believe  from  the  evidence  that  such  words  and 
language,  if  any,  used  to  and  concerning  plaintiff  was  of  a  nature 
reasonably  calculated  under  the  circumstances  to  produce  shame, 
humiliation,  and  distress  of  mind,  or  physical  suffering,  then  you 
will  find  for  plaintiff.*''' 

§  1733.     Liability  of  carrier  for  assault  on  passenger 

§   1733(1).    Alabama 

The  court  charges  you  that  the  assault  with  a  pistol  on  plain- 
tiff by  the  conductor,  which  the  undisputed  evidence  in  this  case,  if 
you  believe  it,  shows  was  committed,  cannot  be  justified  so  as  to 

84  Indianapolis     St.     Ry.     Co.     v.  »6  Birmingliam  Ry.,  Light  &  Power 

Brown,   69  N.    E.    407,   32   Ind.   App.  Co.  v.  Coleman,  61  So.  890,  181  Ala. 

130.  478. 

s  5  Runnel.?  v.  Houston,  E.  &  W.  T.  '''Texas   &   P.    Ry.    Co.    v.   Keller 

Ry.  Co.  (Tex.  Civ.  App.)  50  S.  W.  172.  (Civ.  App.)  176  S.  W.  62. 
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relieve  defendant  from  liability  tq  its  passenger  therefor,  unless 
you  find :  First,  that  the  conductor  was  free  from  fault  in  bring- 
ing on  the  difficulty,  if  there  was  a  difficulty;  second,  that  it  ap- 
peared to  the  conductor  reasonably,  and  not  merely  fancifully,  that 
it  was  reasonably  necessary  to  assault  plaintiflf  in  order  to  protect 
his  own  charges,  or  the  person  of  another  passenger,  and  that  the 
means  adopted  by  the  conductor  were  in  kind  and  degree  no  more 
than  was  reasonable  for  such  protection ;  and  the  court  charges  the 
jury  that  the  burden  of  proving  its  plea  of  justification  is  on  the 
defendant.** 

The  court  charges  the  jury  that  if  they  find  from  the  evidence 
to  their  reasonable  satisfaction  that  the  conductor  assaulted  and 
struck  plaintiff  while  plaintiiif  was  still  on  the  car,  or  on  the  steps 
of  the  car,  and  that  thereafter  the  conductor  followed  plaintifif  and 
assaulted  and  beat  him,  the  defendant  is  liable  in  this  action,  if 
they  further  find  that  the  conductor,  in  first  assaulting  plaintiff, 
was  not  doing  so  in  response  to  an  assault  committed  on  him  by 
plaintiff.*^ 

§  1733(2).    Iowa 

The  jury  are  instructed  that  the  defendant  claims  that  under  the 
rule  governing  the  operation  of  its  trains  passengers  were  not  al- 
lowed to  ride  upon  the  platform,  and  that,  if  the  act  of  the  con- 
ductor were  simply  an  effort  on  his  part  to  get  the  plaintiff  inside 
in  order  to  get  him  a  seat,  or  in  order  to  get  him  off  the  platform, 
and  if  in  so  doing  he  used  no  more  force  than  was  necessary  for 
such  purpose,  then  the  defendant  would  not  be  liable.^^ 

§  1733(3).    Maryland 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 

that  the  plaintiff  on  the day  of ,  was  a  passenger  of 

the  defendant  and  on  one  of  the  approaches  to  its  station  at , 

and  that  said  approach  was  in  the  occupancy  and  control  of  said 
defendant,  with  the  intention  of  taking  passage  on  one  of  its  trains 

to ,  then  he  was  entitled  to  protection  by  the  defendant  from 

insult,  injury,  and  abuse;  and  if  the  jury  find  that  the  plaintiff, 
while  a  passenger  as  aforesaid,  without  any  reasonable  provoca- 
tion, was  assaulted  and  imprisoned  by  one  of  the  defendant's  offi- 
cers, agents,  or  employes,  in  charge  of  its  said  station  and  ap- 
proaches as  aforesaid,  while  acting  within  the  scope  of  his  employ- 
ment, then  the  plaintiff  is  entitled  to  recover.®^ 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 

8  8  Birmingham  Ry.,  Light  &  Power  9o  Phelps  v.  Chicago,  R.  I.  &  P.  Ry. 

Co.  V.  Coleman,  61  So.  890,  181  Ala.  Co.,  143  N.  W.  853,  162  Iowa,  123. 

478.  91  Philadelphia,  B.  &  W.  R.  Co.  v. 

89  Alabama  City,  G.  &  A.  Ry.  Co.  v.  Crawford,  77  A.  278,  112  Md.  508. 
Sampley,  58  So.  974,  4  Ala.  App.  464. 
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that  the  plaiiitift  on  the  da}-  of  ,  in  th^e  year 


was  on  one  of  the  approaches *to  the  station  of  the  defendant  at 

,  and  that  said  approach  was  in  the  occupancy  and  under  the 

control  of  the  defendant,  with  the  intention  of  taking  passage  on 
one  of  its  trains,  he  was  then  a  passenger  of  the  defendant  and  it 
was  bound  to  exercise  all  reasonable  care  to  protect  him  from  per- 
sonal insult,  injury,  and  abuse;  and  if  they  shall  find  that  the  plain- 
tiff while  he  was  on  said  approach  to  the  defendant's  station  for 
the  purpose  aforesaid  was  without  any  reasonable  cause  assaulted 
by  one  of  the  defendant's  offtcers.  agents,  or  employes  while  acting 
within  the  scope  of  his  employment,  then  the  plaintifit  is  entitled 
to  recover."" 

§   1733(4).    Mississippi 

The  court  instructs  the  jury  that  the  railroad  company  in  this 
case  is  not  liable  further  and  other  than  a  private  citizen  would  be 
in  a  like  case  of  its  agents  and  servants,  and  that  the  same  rule 
would  apply  to  a  suit  as  between  two  individuals  as  applies  in  the 
present  suit.**^ 

§    1733(5).     Missouri 

The  court  instructs  the  jury  that  the  defendant  owed  to  plain- 
tifit while  he  was  a  passenger  the  duty  to  use  the  highest  degree 
of  care  reasonably  practicable  to  protect  him  from  assault  or  vio- 
lence, if  any,  and  not  to  assault  or  strike  him  through  its  conductor 
in  charge  of  said  car ;    if,  therefore,  you  believe  and  find  from  the 

evidence,  that  on  the day  of ,  plaintifif  was  a  passenger 

upon  the  car  of  the  defendant  in  question,  and  that  while  he  was 
on  said  car,  or  was  in  the  act  of  alighting  from  said  car,  or  before 
he  had  alighted  therefrom  in  safety,  as  explained  in  another  in- 
struction, he  was  struck  and  assaulted  by  the  conductor  in  charge 
of  said  car  without  sufficient  cause  therefor,  as  explained  in  the 
other  instructions  given,  and  thereby  bodily  injuries  were  inflicted 
upon  him,  then  your  verdict  should  be  for  the  plaintiff.®* 

§   1733(6).    Virginia 

The  court  instructs  the  jury  that  those  in  charge  of  a  passenger 
train  have  the  right  to  preserve  order,  remove  disorderly  passen- 
gers to  such  safe  and  convenient  places  as  will  prevent  annoyance 
to  passengers  or  trainmen,  and  even  to  stop  the  train  and  eject  such 
disorderly  persons  therefrom;  but  in  exercising  such  right  those 
having  charge  of  such  train  have  only  the  right  to  employ  such 

92  Philadelphia.  B.  &  W.  R.  Co.  v.  '-'i  Xeuer  v.  Metropolitan  St.  Rv. 
Crawford,  77  A.  278.  112  Md.  508.             Co.,  127  S.  W.  669,  143  Mo.  App.  402. 

93  Yazoo  &  M.  y.  R.  Co.  v.  Shelby, 
48  So.  403,  95  Miss.  155. 
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iorce  as  may  be  necessary  to  accomplish  these  ends  and  to  over- 
come any  resistance  which  may  be  made  by  such  disorderly  pas- 
sengers. They  have  no  right  to  commit  unnecessary  violence  on 
an  offending  passenger,  and  if  they  do  so  their  principal  must  an- 
swer in  damages. ''^ 

The  court   further  instructs  the  jury  that  if  they  believe  from 

the  evidence  that  Brakeman  .  acting  under  the  authority  of 

Conductor  ,  carried  the  plaintiff  into  the  smoking  compart- 
ment because  of  turbulent  conduct,  and  that  while  in  said  smok- 
ing compartment  the  said  brakeman  violently  assaulted  said 

and  broke  his  jawbone  and  choked  him  without  any  further  mis- 
conduct on  the  part  of  said  ,  or  without  his  doing  anything 

which  the  brakeman  could  reasonably  have  construed  into  an 
effort  or  intent  to  draw  a  weapon  or  make  an  attack  on  himself, 
they  must  find  for  the  plaintiff,  and  assess  his  damages  at  such 
figures  as  will  compensate  him  for  his  physical  and  mental  suffer- 
ings and  physical  injuries  occasioned  by  such  assault,  not  exceed- 
ing the  amount  of  $ ,  claimed  in  the  declaration."^ 

§  1734.     Same — Scope  of  employment 

§  1734(1).    Maryland 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 

B.  on  the  night  of ,  was  an  officer,  agent,  or  employe  of  the 

defendant  company  and  in  charge  of  the  station,  grounds,  and  ap- 
proaches in  the  control  and  occupancy  of  said  defendant  at , 

and  shall  further  find  that  the  plaintiff  at  the  time  of  his  arrest, 
as  testified  to  in  this  case,  was  on  ground  and  approaches  to  said 
station  that  were  in  the  control  and  occupancy  of  said  defendant, 
and  was  a  passenger  of  said  defendant  and  behaving  all  the  while 
in  an  orderly  and  proper  manner,  then  it  is  for  the  jury  to  decide 
from  all  the  facts  and  circumstances  in  the  case  whether  or  not 
when  the  plaintiff  was  so  arrested,  as  testified  to  in  this  case,  the 
said  B.  in  making  said  arrest  was  acting  as  an  officer,  agent,  or  em- 
ploye of  the  defendant,  and  if  they  shall  find  that  said  B.  in  making 
said  arrest  of  the  plaintiff'  was  acting  an  an  officer,  agent  or  em- 
ploye of  said  defendant  within  the  scope  of  his  employment,  then 
the  verdict  of  the  jury  shall  be  for  the  plaintiff."^ 

The  court  instructs  the  jury  that  if  they  find  from  the  evidence 
that  at  the  time  the  witness  B.  first  undertook  to  arrest  tli^  plaintiff 
he  was  in  the  public  highway,  and  that  the  actual  arrest  was  made 
by  said  B.  on  the  grounds  in  the  use  and  occupancy  of  the  defend- 

«5  Norfolk  &  W.  Rv.  Co.  v.  Biame,  s'  Philadeliihia.  B.  &  W.  R.  Co.  v. 

63  .S.  E.  lOlS,  109  Va.  422.  Crawford,  77  A.  278,  112  Md.  508. 

9c  Norfolk  &  W.  Rv.  Co.  v.  Brame, 
63   S.   E.  lOlS,  109  Va.  422. 
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ant,  in  the  course  of  the  pursuit  of  the  plaintiff  by  said  B.  begun 
on  said  public  highway  not  in  the  course  of  the  performance  of  his 
duties  as  an  employe  of  the  defendant  (if  the  jury  so  find),  then 
their  verdict  should  be  for  the  defendant."* 

§   1734(2).     Mississippi 

The  court  instructs  the  jury  that  they  cannot  find  against  the 
railroad  company  in  this  case  unless  they  believe  from  the  evidence 
that  the  conductor  was -engaged  in  and  about  the  business  of  the 
railroad  company  and  acting  within  the  scope  of  his  authority  at 
the  time  he  struck  the  plaintiff.^^ 

The  court  instructs  the  jury  that,  in  determining  whether  the 
act  in  question  in  any  case  was  done  within  the  scope  of  employ- 
ment, the  question  to  be  considered  is  whether  the  act  was  done  as 
a  means  or  for  the  purpose  of  performing  the  work  of  the  master, 
and  the  court  instructs  the  jury  that  in  such  case  the  inquiry  is 
whether  the  act  in  question  in  any  case  was  done,  so  far  as  time  is 
concerned,  while  the  servant  was  engaged  in  the  master's  business, 
and  as  to  the  mode  or  manner  of  doing  it,  the  question  is  not 
whether  in  doing  the  act  he  used  the  appliances  of  the  master, 
but  whether  from  the  nature  of  the  act  itself  it  was  actually  done, 
or  was  an  act  done  in  the  master's  business  or  wholly  disconnected 
therefrom,  and  the  court  instructs  the  jury  that,  if  they  believe  the 
said  servant  was  acting  as  an  individual  and  on  his  own  account 
when  he  struck  the  plaintiff,  then  and  in  that  event  they  will  find 
for  the  defendant.^ 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  blow  given  the  plaintiff  in  this  case  grew  out  of  a 
private  difficulty  between  the  plaintiff  and  the  conductor,  and  that 
at  the  time  the  said  conductor  struck  the  plaintiff  he  was  acting  as 
an  individual  in  resenting  an  insulting  remark  made  to  him  or  in 
protecting  himself  from  an  attack  of  the  said  plaintiff',  then  and  in 
that  event  they  will  find  for  the  defendant.^ 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  conductor  in  this  case  was  acting  for  his  own  per- 
sonal purposes,  independent  and  separate  from  the  duty  he  owed 
to  the  defendant  company,  then  and  in  that  event  the  company  is 
not  liable,  and  they  will  find  for  the  defendant.* 

9  8  Philadelphia,  B.  &  W.  R.  Co.  v.  2  Yazoo  &  M.  V.  R.  Co.  v.  Shelby, 

Crawford,  77  A.  278,  112  Md.  508.  48  So.  403,  95  Miss.  155. 

»9  Yazoo  &  M.  V.  R.  Co.  v.  Shelby,  s  Yazoo  &  M.  V.  R.  Co.  v.  Shelby, 

48  So.  403,  95  Miss.  155.  48  So.  403,  95  Miss.  155. 

1  Yazoo  &  M.  V.  R.  Co.  v.  Shelby, 
48  So.  403,  95  Miss.  155. 
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§  1735.     Effect  of  abusive  or  insulting  words  as  justifying  assault 
on  passenger 

§   1735(1).    Alabama 

I  charge  you,  gentlemen  of  the  jury,  that  abusive  language  or 
opprobrious  epithets  alone  never  justify  the  commission  of  an  as- 
sault by  a  conductor  in  charge  of  a  train  upon  a  passenger.* 

§   1735(2).    Virginia 

The  court  further  instructs  the  jury  that  mere  insulting  words 
and  epithets  from  an  intoxicated  passenger  v^ill  not  justify  an  as- 
sault by  those  in  charge  of  a  train,  and  will  not  release  the  car- 
rier from  liability  for  such  assault ;  but  insulting  words  and  epi- 
thets which  provoke  an  assault  must  be  taken  into  consideration  in 
mitigation  of  damages.^ 

§  1736.     Right  of  employees  to  restrain  or  remove  unruly  or  dis- 
orderly passengers 

The  jury  are  instructed  that  it  is  the  duty  of  the Railway 

Company,  and  of  the  conductors  and  brakemen  on  its  passenger 
trains,  to  use  every  reasonable  means  in  their  power  for  the  com- 
fort and  peace  of  the  orderly  and  well-behaved  passengers  on  such 
trains,  and  to  prevent  profanity  and  vulgarity  in  their  presence  by 
drunken  or  disorderly  persons,  and  that  in  the  performance  of 
such  duties  they  not  only  have  the  right,  but  it  is  their  duty,  to 
use  all  reasonable  means  and  necessary  force  to  remove  from  a 
car  in  which  there  are  orderly,  peaceable,  and  well-behaved  pas- 
sengers, and  especially  ladies,  any  passenger  who  is  drunk  and  act- 
ing in  a  disorderly,  profane,  or  vulgar  manner.^ 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  was  upon  defendant's  train  in  a  drunken 
condition,  that  he  acted  in  a  disorderly,  vulgar,  and  profane  man- 
ner, cursed  the  conductor  and  the  brakeman,  and  entered  into  a 
car  where  a  lady  and  several  well-behaved  passengers  were  travel- 
ing, and,  while  in  such  car,  engaged  in  cursing  and  profanity,  or 
talked  in  a  loud  and  boisterous  manner,  it  was  the  duty  of  the  con- 
ductor and  brakeman  to  remove  him  from  the  car,  and  it  was  their 
right  to  use  all  the  force  reasonably  necessary  therefor ;  that  if 
they  believe  the  conductor  and  brakeman  did  remove  him  by  force 
from  the  body  of  the  car  into  the  smoking  compartment,  but  used 
no  more  force  than  was  reasonably  necessary,  the  defendant  com- 
pany is  not  liable  in  damages  for  such  removal.  And  if  they  be- 
lieve that  after  he  was  so  removed  he  did  anything  which  reason- 

4  Birmingham  Ey..  Light  &  Power  s  Norfolk  &  W.  Ry.  Co.  v.  Brame,  63 

Co.   V.   Mullen,  35   So.  701,  138  Ala.       S.  E.  1018,  109  Va.  422. 
614.  6  Norfolk  &  W.  Ry.  Co.  v.  Brame, 

63  S.  E.  1018,  109  Va.  422. 
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ably  caused  the  brakcman  to  believe  that  the  plaintiff  then  and  there 
intended  to  make  an  attack  upon  him  with  a  weapon,  or  with  his 
fists,  the  brakeman  had  the  right  to  do  what  seemed  reasonably  to 
be  necessary  to  protect  himself  against  such  apparently  threatened 
attack,  whether  the  same  was  real  or  not.  provided  he  believed  it 
was  real,  and  for  any  injury  done  the  plaintiff  by  the  brakeman  in 
using  reasonable  means  to  defend  himself  the  defendant  is  not  lia- 
ble, and  if  the  jury  believe  that  only  such  means  were  used,  and 
believe  the  other  matters  as  supposed  in  this  instruction,  they 
should  find  for  the  defendant.' 

§     1737.     Justification  of  assault  on  theory  of  self-defense 
§   1737(1).    Mississippi 

The  court  instructs  the  jury  that  the  railroad  employes,  as  well 
as  other  men,  whether  engaged  in  their  duties  as  employes  of  the 
company  or  otherwise,  have  the  same  right  that  other  citizens  of 
the  community  have  to  resent  an  unprovoked  insult,  and  to  exer- 
cise the  right  of  self-defense.* 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  conductor  struck  the  plaintiff  because  of  insulting 
words  used  to  the  said  conductor  by  the  said  plaintiff,  or  to  protect 
himself  from  an  attack  on  him  by  the  said  plaintifif,  then  in  that 
event  the  defendant  is  not  liable  to  respond  in  damages,  and  they 
will  find  for  the  defendant.^ 

§   1737(2).    Missouri 

You  are  instructed  that,  if  you  find  that  the  defendant's  conduc- 
tor in  charge  of  the  car  had  demanded  of  the  plaintiff's  husband 
that  he  pay  his  fare  and  that  he  refused  so  to  do,  and  that  a  scuf- 
fle and  fight  ensued,  which  was  brought  on  by  the  plaintiff's  hus- 
band or  voluntarily  entered  into  by  plaintifll's  husband,  and  that 
during  such  scutifle  or  fight  he  was  thrown,  pushed,,  or  fell  from 
said  car  and  was  thereby  injured,  then  this  defendant  is  not  lia- 
ble for  the  acts  of  the  conductor,  and  your  verdict  will  be  for  the 
defendant.  In  order  to  voluntarily  enter  into  a  scuffle,  one  must 
do  so  for  the  purpose  of  offensive  attack.  One  who  engages  in 
a  scuffle  for  the  purpose  of  defending  himself  cannot  be  said  to  do 
so  voluntarily.^* 

The  court  instructs  the  jury  that  if  they  believe  that  the  plain- 
tiff' assaulted  the  conductor,  and  was  using  a  crowbar  in  a  threaten- 

7  Norfolk  &  W.  Rv.  Co.  v.  Brame,  9  Yazoo  &  M.  V.  R.  Co.  v.  Shelbv. 
6.3  S.  E.  1018.  109  Va.  422.  48  So.  40.3.  95  Mi.ss.  1.5-5. 

8  Yazoo  &  M.  V.  R.  Co.  v.  Shelby,  lo  Garrett  v.  St.  Louis  Transit  Co.. 
48  So.  403,  95  Miss.  155.  118  S.  W.  68,  219  Mo.  65,  16  Ann.  Gas. 

678. 


2027  CAKKiEKS  §  1737(4) 

ing  manner,  then  the  conductor  had  the  right  to  defend  himself, 
and  to  use  such  force  as  was  necessary  to  repel  such  assault.-^* 
S   1737(3).    Texas 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
defendant's  said  brakeman  did,  at  the  time  and  place  alleged  by 
the  plaintifif,  make  an  assault  on  the  person  of  plaintiff,  but  further 
find  from  the  evidence  that,  at  the  time  such  brakeman  did  so, 
the  plaintiff  was  making  or  was  about  to  make  an  assault  upon  the 
said  brakeman,  which  had  not  been  provoked  by  the  wrongful  con- 
duct, if  any,  of  said  brakeman,  and  which,  viewed  from  the  stand- 
point of  such  brakeman  and  no  other,  reasonably  caused  him  to 
believe  he  was  in  danger  of  suffering  death  or  bodily  injury  at  the 
hands  of  the  plaintiff,  and  the  brakeman  made  the  assault,  if  any, 
upon  the  plaintiff  for  the  purpose  of  defending  himself  from  what 
reasonably  appeared  to  him  to  be  danger  of  death  or  bodily  injury 
at  the  hands  of  the  plaintiff',  and  such  brakeman  used  no  more 
force  than  to  him  at  the  time  appeared  reasonably  necessary  to  his 
defense,  then  and  in  the  event  you  so  find  you  will  return  a  ver- 
dict for  the  defendant. ^^ 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
defendant's  porter  was  assaulted  by  the  plaintiff  Avith  an  open  knife 
in  his  hand,  and  that  the  defendant's  porter,  in  defense  of  himself 
and  his  person,  struck  the  plaintiff  with  his  fist,  and  that  said 
porter  did  not  use  any  more  force  or  resistance  than  was  neces- 
sary to  repel  plaintiff's  assault,  if  any,  and  you  believe  that,  which 
you  ma}^  find  he  did,  was  necessary  to  repel  said  assault,  if  any,  and 
that  a  person  of  ordinary  prudence  in  the  exercise  of  the  care  men- 
tioned in  the  court's  charge  would  have  done  as  did  defendant's 
porter  in  repelling  the  said  assault,  if  any,  you  will  find  for  defend- 
ant.i^ 
§1737(4).    Virginia 

The  jury  are  instructed  that  a  brakeman  or  conductor  on  a  rail- 
road train  has  the  same  right  to  protect  himself  against  an  as- 
sault, or  an  actual  or  threatened  injury,  that  any  other  person  has, 
and  that  where  a  brakeman  or  conductor' injures  a  person  in  an 
effort  to  protect  himself,  under  such  circumstances  that  such  per- 
son could  not  recover  damages  of  him,  the  railroad  companv  is 
not  liable  to  such  persons  for  the  acts  of  the  conductor  or  brake- 
man.^* 

11  Ickenroth  v.  St.  Louis  Transit  is  International  &  G.  N.  R.  Co  v. 
Co.,  77  S.  W.  162,  102  Mo.  App.  597.          Wasliinston,  117   S.  W.  992,  54  Tex, 

12  St.   Louis   SoutliwestPrn   Ry.   Co.       Civ.  App.  1G6. 

of  Texas   v.   Huddleston   (Civ.   App.)  i  ^  Xnrf oik  &  W.  Rv.  Co.  v.  Brame, 

178  S.  W.  704.  e3  S.  E.  lOlS,  109  Va.  422. 
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§  1738.     Mutual  agreement  to  fight 

The  jury  are  instructed  that,  should  you  find  from  the  evidence 
that  plaintiff  was  assaulted  by  a  servant  of  defendant,  but  at  the 
time  of  such  assault  the  relation  of  passenger  and  carrier,  as  such 
relation  has  been  above  explained  to  you,  did  not  exist  between 

plaintiff  and  defendant,  the Railroad  Company,  then  in  that 

event  said  defendant  would  be  in  no  wise  responsible  for  said  as- 
sault, and  you  should  find  for  defendant;  also,  if  you  believe  from 
the  evidence  before  you  that,  at  the  time  assaulted,  plaintiff  was 

waiting  on  the  station  platform  at to  have  a  fight  with  the 

said  conductor,  by  mutual  agreement  previously  entered  into  by 
him  and  said  conductor,  and  that  the  fight  between  them,  at  the 
time  and  place  where  the  same  actually  occurred,  was  the  result 
of  such  previous  mutual  agreement  to  fight  at  that  time  and  place, 
the  defendant  would  not  be  liable,  and  you  should  so  find.^^ 

§  1739.     Duty  of  employee  to  use  no  more  force  than  necessary  in 
resisting  attack  by  passenger 

The  court  instructs  the  jury  that,  even  though  you  believe  and 
find  from  the  evidence  that  it  was  apparently  necessary  for  the  con- 
ductor to  defend  himself,  then  he  was  justified  in  using  no  more 
force  and  violence  in  so  doing  than  he  was  justified  in  reasonably 
believing  was  necessary  under  the  apparent  circumstances,  and  if 
he  did  use  unnecessary  and  excessive  force  and  violence  in  so  de- 
fending himself,  under  the  circumstances,  and  plaintiff  was  there- 
by injured,  as  submitted  in  the  other  instructions,  then  your  ver- 
dict should  be  for  the  plaintiff.^® 

The  court  instructs  the  jury  that,  even  though  you  should  be- 
lieve and  find  from  the  evidence  that  the  plaintiff  used  such  lan- 
guage, as  defined  in  the  other  instructions,  as  justified  the  conduc- 
tor in  ejecting  him  from  the  car,  and  the  conductor  did  undertake 
to  eject  him  from  said  car,  then  the  conductor  was  not  justified  in 
using  more  force  and  violence,  if  any,  than  was  reasonably  neces- 
sary, under  the  circumstances  apparent  at  the  time,  to  accomplish 
such  ejection.-^' 

§  1740.     Liability  for  atrest  of  passenger 

Liability  of  carrier  for  causing  arrest  of  riotous  passenger,  see  post,  §  2431. 
§   1740(1).    United  States 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  persons  on  the  train  holding  transportation  refused  to  show 

15  Houston  &  T.  C.  R.  Co.  v.  Batch-  ic  Neuer   v.    Metropolitan    St.    Ry. 

ler,  83  S.  W.  902,  37  Tex.  Civ.  App.  Co.,  127  S.  W.  669,  143  Mo.  App.  402. 
116.  1^  Neuer    v.    Metropolitan    St.    Ry. 

Co.,  127  S.  W.  669,  143  Mo.  App.  402. 
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same,  when  demanded  by  the  conductor,  and  that  the  other  per- 
sons on  the  train  did  not,  as  promised,  buy  tickets  at ,  and 

refused  to  show  their  tickets  or  to  pay  fare  when  demanded  by  the 
conductor,  then  you  are  instructed  chat  from  that  time  they  be- 
came trespassers,  and  the  defendant  had  the  right  to  remove  them 
from  the  train.^* 

§   1740(2).    Kentucky 

The  jury  are  instructed  that  M.  had  no  right  to  arrest  plaintiff, 
and  if  you  believe  from  the  evidence  that,  on  the  occasion  in  ques- 
tion, he  was  the  agent  and  employe  of  the  defendant,  and  while 
acting  within  the  scope  of  his  authority  he  arrested  plaintifif,  you 
will  find  for  plaintiff.-^'* 

I  further  instruct  you,  gentlemen  of  the  jury,  that  if  you  be- 
lieve from  the  evidence  that  the  plaintiff  was  arrested  by  the  police 
officer  for  disorderly  conduct,  and  such  arrest  was  made  by  the 
police  officer  by  reason  or  as  a  result  of  the  representations  and 
at  the  demand  of  the  conductor  of  the  car,  and  would  not  have 
been  made  by  him  but  for  such  representations  and  demand  by  the 
conductor,  and  was  not  made  by  the  police  officer  in  the  line  of  his 
duty  and  upon  the  information  which  he  had  other  than  the  in- 
formation and  the  demand  of  the  conductor,  and  if  you  further 
believe  from  the  evidence  that  there  was  no  reasonable  ground  for 
the  officer  to  believe  at  the  time  that  the  plaintiff  was  guilty  of 
disorderly  conduct  or  violation  of  the  law,  then  the  law  of  the 
case  is  for  the  plaintiff  as  to  the  false  arrest,  and  you  should  so 
find.~« 

§  1741.     Damages 
§   1741(1).    Arkansas 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  you  will 

assess  his  damages  in  any  sum,  not  exceeding  $ ,  as  you  may 

believe  from  the  evidence  will  compensate  him  for  the  physical  pain 
and  mental  anguish  and  humiliation  you  may  believe  from  the  evi- 
dence he  has  suffered.^^ 

§   1741(2).    Maryland 

The  jury  are  instructed  that,  if  they  shall  find  for  the  plaintiff, 
then  in  assessing  the  damages  they  are  to  take  into  consideration 
the  nature  of  the  force  applied  to  the  plaintiff,  his  sense  of  indig- 
nity and  humiliation,  and  award  him  such  sum  as  under  all  the 

IS  Texas  &   P.    Ry.    Co.   v.    Diefen-  20  Loiiisrs-ille  Ry.  Co.  v.  Kupper,  118 

bach  (C.  C.  A.  Tex.)  167  F.  39,  92  O.  S.  W.  266. 

C.  A.  501.  21  St.  Louis   Southwestern  Ry.  Co. 

19  Louisville  &  N.  R.  Co.  v.  Byrley,  v.  Myzell,  112  S.  W.  203,  87  Ark.  123. 
153  S.  W.  36,  152  Ky.  35,  Ann.  Cas. 
1915B,  240. 
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circumstances  of  the  case  they  may  deem  a  fair  and  reasonable  com- 
pensation therefor.'^ 

§  1742.     Same — Mitigation  because  of  insulting  words  of  passenger 

You  are  instructed  that  a  passenger  owes  to  the  servants  of 
his  carrier  a  duty  of  proper  conduct,  and  if  he  insults  a  servant  of 
his  carrier  while  in  the  proper  and  lawful  discharge  of  his  duties, 
in  such  manner  as  that  an  assault  by  such  servant  may  reasonably 
be  expected  to  follow,  and  the  servant  insulted,  under  the  immedi- 
ate influence  of  passion  excited  by  such  insults,  assaults  the  pas- 
senger, such  insults  may  be  considered,  not  in  justification  of  such 
assault,  but  in  mitigation  of  damages  which  may  be  awarded  for 
such  assault.  The  provocation,  however,  which  may  be  considered 
in  mitigation  of  damages,  should  be  so  recent  as  to  induce  the  be- 
lief that  the  violence  complained  of  was  committed  under  the  im- 
mediate influence  of  the  passion  thus  excited.  The  mitigating  ef- 
fects of  insulting  words  would  be  lost  if  there  had  been  time  for 
cool  reflection,  and,  if  the  insulting  w^ords  by  the  passenger  which 
caused  the  assault  were  themselves  provoked  by  insulting  words 
or  disrespectful  treatment  to  him  from  the  servant  committing  the 
assault,  then  the  principle  of  mitigation  does  not  apply .^^ 

You  are  instructed  that,  if  you  find  that  the  defendant's  servant, 
the  conductor,  assaulted  the  plaintiff  while  he  was  a  passenger  of 
the  defendant,  as  the  relation  of  carrier  and  passenger  has  been 
above  explained,  but  that  such  assault  was  because  of  insulting 
words  previously  used  by  the  plaintiff  to  the  conductor,  then  you 
should  consider,  in  the  light  of  all  the  circumstances  in  evidence, 
whether  the  insulting  words  by  plaintiff  to  such  conductor  w^ere, 
or  not,  themselves  provoked  by  previous  insulting  words  or  dis- 
respectful treatment  by  said  conductor  to  plaintiff,  and  also  wheth- 
er the  assault  was  committed  under  the  immediate  influence  of  pas- 
sion engendered  by  the  insulting  words  which  caused  it,  or  was 
the  outcome  of  cool  deliberation ;  and  should  you  find  that,  without 
provocation,  plaintiff  applied  to  the  defendant's  conductor,  while 
in  the  lawful  discharge  of  his  duties  as  such,  insulting  words,  such 
as  might  reasonably  be  expected  to  provoke  an  assault,  and  that 
the  assault  herein  complained  of  was  made  under  the  immediate 
influence  of  passion  engendered  by  such  insulting  words,  then  you 
may  consider  such  insulting  words  to  the  conductor  in  mitigation 
of  damages,  and  because  of  them  decrease,  by  such  amount  as  you 
may  deem  just,  the  sum  which  you  would  otherwise  award  him  as 

22  Philadelphia.  B.  &  W.  R.  Co.  v.  23  Houston  &  T.  C.  R.  Co.  v.  Batch- 

Crawford,  77  A.  278,  112  Md.  508.  ler,  83  S.  W.  902,  37  Tex.  Civ.  Ann. 
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damages.  On  the  other  hand,  if  you  find  that  the  insulting  words 
by  plaintiff  to  said  conductor  were  themselves  provoked  by  previ- 
ous insulting  words  or  disrespectful  treatment  by  said  conductor 
to  plaintiff,  or  if  the  assault  was  not  committed  under  the  immedi- 
ate influence  of  passion  engendered  by  the  insulting  words  which 
caused  it,  but  that  after  such  words  were  spoken  there  had  been  time 
for  cool  reflection  by  said  conductor,  and  that  the  said  assault  was 
'  the  result  of  cool  deliberation  on  the  part  of  said  conductor,  then 
in  either  of  such  events  the  mitigating  eft'ects  of  such  insulting 
words  would  be  lost,  and  you  should  not  decrease  plaintiff's  dam- 
age, if  any,  to  any  extent,  because  of  them.-* 

§  1743.     Exemplary  damages 

The  court  instructs  the  jur}^  that  in  assessing  the  plaintiff's  dam- 
ages, if  they  find  for  him,  they  are  not  limited  to  the  physi- 
cal injury  inflicted,  or  humiliation  or  disgrace  caused  plaintiff,  if 
any,  by  the  said  act  of  the  said  conductor,  but,  in  addition  thereto; 
if  they  find  the  assault  of  plaintiff"  by  said  conductor,  was  malicious 
(and  by  the  term  "malicious"  is  not  meant  spite  or  ill  will,  but  the 
intentional  doing  of  a  wrongful  act  without  just  cause  or  excuse), 
they  may  allow  such  further  damages,  known  in  law  as  "exempla- 
ry," as  will  be  a  punishment  to  defendant  and  a  wholesome  warn- 
ing to  others."^ 

§  1744.     Damages   for   wrongful   arrest 

You  are  instructed  that,  if  you  find  for  plaintiff  under  either  in- 
struction No.  or  instruction  No.  ,  you  will  award 

him  such  sum  in  damages  as  you  may  believe  from  the  evidence 
will  properly  compensate  him  for  any  mortification  or  humiliation 
of  feeling  he  may  have  endured  as  the  direct  and  proximate  result 
of  such  arrest,  if  any;  and  if  you  find  for  plaintiff'  under  instruc- 
tion No. ,  and  not  under  instruction  No. ,  and  further 

believe  from  the  evidence  that was  abusive  or  insulting  to 

plaintiff,  then  you  may  or  may  not,  in  your  discretion,  in  addition 
to  compensatory  damages,  allow  plaintiff  such  further  sum  bv 
way  of  punitive  damages  as  you  may  believe  from  the  evidence  is 
right  and  proper;  3^our  finding  in  all,  however,  not  to  exceed  the 
sum  of  $ ,  the  amount  claimed  in  the  petition.-® 

2  4  Houston    &    T.     C.     R.    Co.     v.      Co..   81    S.   W.   880.    182  Mo.  676,   66 
Batchler,  S3  S.  W.  902.  .S7  Tex.  Civ.      L.  R.  A.  486. 
App.  116.  2  6  Louisville  &  N.  R.  Co.  v.  Byrlev, 

2  5McNamara  v.  St.  Louis  Transit      l.>3  S.  W.  36,  152  Ky.  35,  Ann."  Cas. 

1915B,  240. 
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F,     Sleeping  Car  Companies 
§  1745.     Duty  to  guard  person  and  property  of  passenger 
§  1745(1).    United  States 

Now,  I  may  say  to  you,  gentlemen,  that  the  duty  of  the 


Company  towards  the  sleeping  occupants  of  its  cars  consists  in 
taking  due  care  on  its  part  to  prevent  injuries  which,  in  the  ordi- 
nary experience  of  travelers  are  liable  to  happen,  and  which,  there- 
fore, the  company  is  bound  to  guard  against.  As  we  stated  here 
in  the  argument  on  these  law  points,  if  a  man  should  take  a  pistol 
and  shoot  another  person  in  the  car,  we  would  at  once  see  that 
the  company  is  not  bound  to  foresee  the  likelihood  of  any  such 
thing  as  that,  and  they  are'not,  therefore,  bound  to  protect  against 
it.  I  only  instance  that  as  indicating  the  things  which  a  sleeping 
car  company  is  not  bound  to  anticipate,  and,  therefore,  is  not  bound 
to  guard  against.  It  is  only  bound  to  exercise  care  against  those 
things,  which,  in  the  ordinary  course  of  travel,  as  things  happen 
on  trains  situated  such  as  this,  might  happen  to  a  person  who  is 
sleeping  on  one  of  its  cars.  It  will  therefore  be  for  you  to  deter- 
mine, gentlemen,  whether,  under  all  the  circumstances  of  this  case, 
the  proofs  of  the  case,  the  character  of  the  train,  stopping  at  sta- 
tions along  the  road,  the  rear  car  door  being  unsecured,  and  access 
to  the  sleeping  persons  being  simply  through  curtains — no  doors 
to  protect  them — whether  the  injury  that  happened  to  plain tifif  was 
one  which  the  company,  exercising  due  care  and  due  precautions 
and  due  observation  of  care  on  its  part,  had  reason  to  and  was 
bound  to  anticipate  might  happen,  and  which  it  was  bound  to  pro- 
tect him  against.     If  you  find  that  that  was  so,  that  this  was  a 

danger   of  that  character,   and   that  the  Company,    either 

through  the  failure  to  have  a  proper  fastening  on  the  door  or 
through  the  inattention  of  the  porter,  if  there  was  inattention,  or 

from  his  lack  of  care  in  any  respect  in  that  way — if  the  

Company  was  guilty  of  a  lack  of  care  in  any  of  those  respects,  and 
the  result  of  it  was  the  injury  to  the  plaintiff,  then  he  is  entitled 
to  recover  in  this  case.     If  this  accident  was  one  which  was  so 

unusual  in  its  character  that  the  Company  had  no  reason 

to  anticipate  it,  then  the  plaintiff  would  not  be  entitled  to  recover, 

because  the Company  would  not  be  bound  to  protect  against 

injuries  of  that  character.^' 

2  7  Hill  V.  Pullman  Co.  (C.  C.  Pa.)   188  F.  497. 
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§   1745(2).    Alabama 

You  are  instructed  that  it  is  the  duty  of  a  sleeping  car  company 
to  exercise  reasonable  diligence  in  looking  after  the  person  and 
property  of  passengers  on  its  car  while  they  are  asleep."* 

§  1746.     For  what  property  company  may  be  held  responsible 

The  jury  is  instructed  that  if  they  believe  from  the  evidence  that 
the  diamond  ring  alleged  to  have  been  lost  or  stolen  was  not  in  a 
condition  that  it  could  be  worn  for  the  use,  convenience,  or  orna- 
ment of  plaintiff  on  said  trip,  they  cannot  find  against  defendant  on 
account  of  its  loss.~* 

The  court  charges  the  jury  that  unless  the  ring  alleged  to  have 
been  lost  by  plaintiff  was  in  such  condition  that  it  could  be  of  serv- 
ice to  plaintiff  for  his  personal  use,  comfort,  convenience  or  orna- 
ment on  said  trip,  they  cannot  find  against  defendant  for  its  loss 
under  the  evidence  in  this  case.^® 

G.    Liability  for  Baggage  or  Effects 

§  1747.     What  constitutes  baggage 

You  are  instructed  that  baggage  is  whatever  a  passenger  takes 
with  him  for  his  personal  use  or  convenience,  according  to  the  hab- 
its or  wants  of  the  particular  class  to  which  he  belongs,  either  with 
reference  to  the  immediate  necessities  or  to  the  purposes  of  the 
journey. ^^ 

§  1748.     Duty  to  check  baggage  on  payment  of  fare 

1  charge  you,  as  a  matter  of  law,  if  the  plaintiff  in  this  case  went 

to  the  agent  of  the  defendant  company  at  ,  and  called  for  a 

ticket  to ,  and  said  agent  sold  plaintiff  a  ticket  to ,  and 

the  plaintiff  here  paid  for  that  ticket  what  the  agent  of  the  defend- 
ant company  charged  him  therefor — then,  I  charge  you,  as  a  matter 
of  law,  that  it  was  the  duty  of  the  agent  of  the  defendant  company 
to  check  the  baggage  of  the  plaintiff — upon  the  payment  of  the 
excess  fare — to  the  point  to  which  he  had  purchased  his  ticket. 
And  if  there  was  no  excess  baggage,  it  was  the  duty  of  the  agent 
of  defendant  company  to  check  that  baggage  to  the  point  to  which 
he  sold  the  ticket. ^^ 

2  8  Pullman  Palace  Car  Co.  v.  Adams,  24  So.  921,  120  Ala.  5S1,  45 
Adams,  24  So.  921,  120  Ala.  581,  45  L.      L.  R.  A.  767.  74  Am.  St.  Rep.  53. 

R.   A.   767,  74   Am.    St.   Rep.  53.  3i  Little  Rock  &  H.  S.  W.  Ry.  Co. 

2  9  Pullman     Palace     Car     Co.  v.      v.  Record.  S5  S.  W.  421,  74  Ark.  125, 

Adams,  24  So.   921,  120  Ala.  581,  45      109  Am.  St.  Rep.  67. 

L.  R.  A.  767,  74  Am.  St.  Rep.  53.  32  Sullivan  v.   Southern  Ry.,  54  S. 

30  Pullman     Palace     Car     Co.  v.      E.  586,  74  S.  C.  377. 
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§  1749.     Liability,  in  general,  for  failure  to  deliver 
.^   1749(1).    Missouri 

The  court  instructs  the  jury  that  if  you  believe  from  the  evidence 
in  this  case  that  plaintiff  and  his  wife  became  passengers  for  hire 

on  one  of  defendant's  trains  on  or  about  the  day  of , 

and  that  defendant  agreed  unconditionally   to  transport  plaintifif 

and  his  wife  from ,  to  the  city  of and  return,  and  you 

further  believe  from  the  evidence  in  the  case  that  plaintiff  took 
along  baggage  for  himself  and  wife  for  said  trip,  that  said  baggage 
was  accepted  for  carriage  by   defendant  to  be  carried  by  it  in  a 

baggage  car  from to  the  city  of and  return,  and  that 

the  time  for  delivering  said  baggage  at  ,  in  accordance  with 

the  terms  of  the  agreement  to  carry  plaintiff'  and  his  wife,  has  ex- 
pired, and   that  defendant  has   failed  and   refused   to  deliver   said 

baggage  to  plaintiff  at  ,  then  the  verdict  in  this  case  will 

be  for  plaintiff',  unless  you  find  the  facts  to  be  true  stated  in  in- 
struction No. .^' 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  plaintiff  and   his  wife  became  passengers   for  hire  on 

one  of  defendant's  trains,  to  be  carried  to  the  city  of  and 

return,  then  you  are  instructed  that  it  was  the  duty  of  defendant 
to  accept  the  baggage  of  plaintiff'  and  his  wife  and  carry  same  safely 

from  to  and  return,  and  furnish  such  persons  and 

cars  as  became  necessary  to  carry  said  baggage  safely,  unless  you 
believe  the  facts  stated  in  instruction  No. .^* 

§    1749(2).    South    Carolina 

The  jury  are  instructed  that,  when  once  a  carrier  receives  either 
baggage  or  goods  for  transportation,  he  becomes,  as  it  were,  an  in- 
surer, and  can  only  excuse  himself  from  liability  by  showing  that 
the  loss  arose  from  the  act  of  God  or  the  public  enemy .^^ 

§  1750.     When  liability  of  carrier  commences 
§   1750(1).    Arlcansas 

You  are  instructed  that  if  you  believe  from  the  testimony  that 
the  plaintiff'  presented  to  the  baggagemaster  of  the  defendant  rail- 
way company  two  boxes  containing  his  goods  and  chattels  for  trans- 
portation and  informed  him  of  their  contents,  and  that  the  defend- 
ant railway  company  accepted  the  same  as  baggage  and  gave  its 
checks  for  their  transportation,  then  defendant  railway  company  is 
responsible  for  them  as  baggage.^ 


3G 


33  Burnes  v.  Chicago.  R.  I.  &  P.  Ry.  ss  Adger  v.  Blue  Ridge  Rv.  Co.,  .50 
Co.,  150  S.   W.  1100.  167  Mo.  App.  62.        S.   E.  783,  71   S.  C.  213^  110  Am.   St. 

34  Burnes  v.  Chicago.  R.  I.  &  P.  Ry.       Rep.   568. 

Co.,  150  S.  W.  1100,  167  Mo.  App.  62.  3g  gt.  Louis.  I.  M.  &  S.  R.v.  Co.  v. 

Josephs,  162  S.  W.  40,  110  Ark.  632. 
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§  1750(2).     South   Carolina 

The  jury  are  further  instructed  that  the  liability  of  a  common 
carrier  attaches  as  soon  as  baggage  or  goods  are  received  to  be 
transported  on  any  part  of  the  road.  If,  therefore,  the  jury  find 
from  the  evidence  that  the  plaintiff  delivered  her  trunk  to  the  de- 
fendant as  a  common  carrier,  and  received  a  check  therefor,  the 
liability  of  the  defendant  as  a  common  carrier  commenced  as  soon 
as  such  delivery  was  made.^' 

The  jury  are  further  instructed  that  the  purchase  of  a  ticket  by 
a  person  entitled  to  travel  between  two  stations  creates  the  rela- 
tion of  carrier  and  passenger.^* 

§  1751.     Necessity  that  owner  of  baggage  should  be  passenger 

The  jury  are  further  instructed  that,  in  declaring  for  lost  bag-' 
gage,  it  is  not  indispensable  that  it  should  be  alleged  that  the  owner 
was  a  passenger  on  the  road  with  the  baggage.  The  obligation  of 
the  public  carrier  to  carry  safely  and  deliver  the  trunk  at  its  desti- 
nation was  the  same  whether  the  plaintiff  was  a  passenger  or  not. 
It  is  therefore  not  material,  in  order  to  fix  the  liability  on  the  car- 
rier, to  allege  that  the  plaintiff  was  a  passenger,  and  that  the  trunk 
was  taken  as  part  of  her  baggage.  If,  therefore,  the  jury  find  from 
the  evidence,  of  which  they  are  the  sole  judges,  that  the  plaintiff  did 
not  get  on  the  train  with  the  baggage,  and  was  not  a  passenger  on 

the  train  from  to  ,  this  does  not  relieve  the  common 

carrier  when  liable  for  the  delivery  of  the  trunk.^^ 

The  jury  are  further  instructed  that,  if  the  carrier  accepts  bag- 
gage for  transportation,  knowing  that  the  owner  was  not  and  did 
not  intend  to  become  a  passenger,  it  would  accept  it  to  be  carried 
as  freight,  and  would  be  liable  for  it  as  a  common  carrier  of  goods. 
If,  therefore,  the  jury  find  from  the  evidence,  of  which  they  are  the 
sole  judge,  that  at  the  time  the  baggage  was  delivered  to  the  bag- 
gage master,  the  agent  of  the  defendant  at ,  the  agent  knew 

that  the  passenger  was  not  and  did  not  intend  to  become  a  passenger 

on  defendant's  train  from  to  and  beyond,  that  then 

the  railroad  company  must  be  considered  as  having  accepted  said 
trunk  to  be  carried  as  freight,  and  would  be  liable  for  it  as  a 
common  carrier  of  goods.^" 

37  Adger  v.  Blue  Ridge  R.v.  Co.,  50  39  Adger  v.  Blue  Ridge  Rv.  Co.,  50 

S.  E.   783,  71   S.  C.  213,  110  Am.   St.  S.   E.  783,  71   S.  C.  213,  110  Am.   St. 

Rep.   568.     '  Rep.  568. 

3s  Adger  v.  Blue  Ridge  Ry.  Co.,  50  4o  Adger  v.  Blue  Ridge  Ry.  Co.,  50 

S.  E.  783,  71  S.  C.  213,  110  Am.  St.  S.   E.  783,  71  S.  C.  213,  110  Am.  St. 

Rep.  568.  Eep.  568. 
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§  1752.  Effect  of  payment  of  charges  in  advance  where  owner  does 
not  accompany  baggage 
The  jury  are  further  instructed  that  if  the  passenger  did  not  ac- 
company the  baggage,  and  this  was  known  in  advance  to  the  de- 
fendant or  its  agent,  then  the  defendant  had  the  right  to  claim  com- 
pensation in  advance,  or  to  postpone  his  claim  until  delivery,  or  to 
rely  on  his  lien  or  on  the  personal  responsibility  of  the  owner.  The 
actual  payment  of  the  freight  in  the  one  case,  or  the  actual  liability 
or  lien  for  its  payment  in  the  other,  constitute  the  consideration  for 
the  undertaking.  If,  therefore,  the  jury  find  from  the  evidence  that 
the  plaintiff  delivered  her  trunk  to  the  defendant,  paying  certain 
compensation  in  advance,  and  that  the  common  carrier  received  it 
under  the  liability  of  a  common  carrier  to  transport  and  safely  deliv- 
"er  it  in  the  city  of ,  accepting  the  compensation  given  as  satis- 
factory, or,  if  not,  relying  on  his  lien  upon  the  trunk  or  the  personal 
responsibility  of  the  owner  for  further  and  additional  compensa- 
tion, then  the  defendant  is  bound  for  the  safe  delivery  of  the  trunk 
as  a  common  carrier  of  goods.*^ 

§  1753.     Liability  for  merchandise  in  trunk — Notice  to  carrier 

You  are  instructed  that,  if  a  passenger  ships  merchandise  in  his 
trunk,  without  notice  to  the  railroad  company  or  knowledge  on  its 
part  of  the  contents  of  the  trunk,  the  company  is  not  responsible 
for  its  loss.  It  is  the  duty  of  the  passenger  to  give  the  carrier  notice 
that  his  trunk  contains  merchandise,  or  things  which  cannot  be  in- 
cluded as  baggage,  unless  the  carrier  has  knowledge  that  the  con- 
tents of  a  trunk  are  not  baggage  but  merchandise.  For  the  pur- 
pose of  showing  that  the  defendant  had  notice,  you  have  heard  the 
testimony  of  the  plaintiff  as  to  his  conversation  with  the  baggage- 
man at ,  when  he  checked  the  baggage.    You  have  also  heard 

the  testimony  of  the  baggageman  in  regard  to  what  took  place,  and 
it  is  for  you  to  say  whether  the  baggageman  was  notified  or  had 
sufificient  knowledge  from  the  facts  surrounding  the  case  that  the 
contents  of  this  telescope  was  merchandise  or  not.  The  notice  to 
the  railroad  or  its  agent  need  not  be  an  express  notice  if  the  agent  or 
the  company  had  sufficient  notice  or  knowledge  of  the  facts  to  put  a 
person  on  inquiry  it  is  equivalent  to  notice.  If  you  find,  by  a  fair 
preponderance  of  the  evidence,  that  the  plaintiff  was  a  passenger  as 
claimed,  and  that  he  informed  the  defendant's  agent,  the  baggage- 
man at  ,  when  he  checked  the  baggage  and  telescope,  that 

they  contained  samples  or  merchandise,  and  that  they  had  notice 
in  any  way,  and  that  the  goods  in  question  while  in  transit  were  lost 

4iAdger  v.  Blue  Ridge  Ry.  Co.,  50  S.  E.  783,  71  S.  C.  213,  110  Am.  St. 
Rep.  568. 
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by  the  defendant's  neglig-ence,  such  information  is  sufficient  notice 
to  render  the  defendant  liable  for  such  negligent  loss ;  but  if,  on 
the  other  hand,  you  do  not  find,  by  a  fair  preponderance  of  the  evi- 
dence, that  the  plaintiff  informed  the  baggageman,  the  agent  at 

,  when  he  checked  the  baggage,  or  that  he  and  the  company 

did  not  know  the  character  of  the  baggage,  that  the  telescope  in 
question  contained  samples  or  merchandise,  I  say,  if  you  do  not  find 
that  to  be  the  fact,  that  would  be  the  end  of  the  case,  and  your 
verdict  would  have  to  be  no  cause  of  action.*^ 

You  are  instructed  that  the  passenger  cannot  require  the  rail- 
road company  to  carry  as  baggage  to  be  checked  on  his  ticket  ar- 
ticles of  merchandise  which  the  passenger  carries  to  sell  or  exhibit 
as  samples.  The  articles  of  women's  wearing  apparel  which  the 
plaintiff  claims  to  have  lost  were  not  such  articles  as  he  was  en- 
titled to  have  checked  as  his  personal  baggage ;  and  unless,  as  I 
have  said,  you  find  that  the  agent  of  the  defendant  who  received 

such  articles  at  as  plaintiff's  baggage  was  notified,  or  the 

company  had  knowledge,  that  the  satchel  or  telescope  which  the 
plaintiff  claims  to  have  lost  contained  articles  of  merchandise  not 
intended  for  the  personal  use  of  the  plaintiff  on  his  journey,  your 
verdict  must  be  for  the  defendant.*^ 

§  1754.     Liability  for  loss  of  baggage  on  connecting  line 
§  1754(1).    Arkansas 

The  jury  are  instructed  that  the  first  question  for  the  jury  to  de- 
termine is,  what  was  the  contract  between  the  plaintiff  and  the  de- 
fendant?    Did  the  defendant  agree  to  carry  the  plaintiff  and  his 

baggage  all  the  way  from to ,  in  the ,  or  did  it 

act  only  as  agent  for  the  other  connecting  lines?  If  you  find  that 
the  contract  was  to  carry  plaintiff  and  his  baggage  only  to  some 
other  connecting  carrier,  and  the  evidence  shows  that  the  baggage 
of  such  passenger  was  delivered  to  some  other  connecting  line 
mentioned  in  the  ticket,  and  was  not  lost  on  the  line  of  the  road  of 
the  defendant,  then  your  verdict  should  be  for  the  defendant.  But 
if  you  find  that  the  contract  between  the  plaintiff  and  the  defendant 

was  to  carry  the  plaintiff  and  his  baggage  all  the  way  from 

to ,  and  that  the  baggage  was  lost,  your  verdict  should  be  for 

the  plaintiff,  although  the  evidence  should  show  that  the  baggage 
was  lost  either  on  the  defendant's  road,  or  on  one  of  the  connect- 
ing lines.** 

42Dahrooge  v.  Pere  Marquette  R.  4  4  Little  Rock  &  H.  S.  W.  Ry.  Co. 

Co.,  108  N.  W.  283.  144  Mich.  544.  v.  Record,  85  S.  W.  421,  74  Ark.  125, 

43  Dahrooge  v.   Pere  Marquette  R.  109  Am.  St.  Rep.  67. 
Co.,  108  N.  W.  283,  144  Mich.  544. 
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§   1754(2).     South  Carolina 

The  jury  are  further  instructed  that,  under  the  law  of  this  state, 
in  case  of  loss  or  damage  to  any  article  or  articles  delivered  to  any 
railroad  company  for  transportation,  the  initial  corporation  first 
receiving  the  same  shall  in  every  case  be  liable,  but  may  discharge 
itself  from'  such  liability  by  the  production  of  a  receipt  in  writing 
for  the  said  articles  from  the  corporation  to  whom  it  was  its 
duty  to  deliver  the  said  article  or  articles  in  the  regular  course  of 
transportation.  If,  therefore,  the  jury  find  from  the  evidence  that 
the  plaintiff  delivered  her  trunk  to  the  defendant  for  the  purpose  of 

transportation  to  the  city  of ,  and  that,  the  defendant  was  the 

initial  corporation  or  the  corporation  first  receiving  the  trunk,  then 
the  defendant  is  liable,  unless  it  discharged  itself  from  such  liabil- 
ity by  the  production  of  a  receipt  in  writing  for  the  said  trunk  from 
the  corporation  to  whom  it  was  its  duty  to  deliver  it.*^ 

§  1755.     Authority  of  agent  to  receive  baggage  and  to  check  over 
connecting  road 

The  jury  are  further  instructed  that  the  law  makes  it  the  duty  of 
common  carriers  to  have  an  agent  at  every  regular  station  to  re- 
ceive and  take  charge  of  baggage  or  freight.  Such  agent  or  bag- 
gage master  so  placed  at  the  station  by  the  railroad  company  is 
held  out  to  the  public  by  it  as  having  authority  to  make  arrange- 
ments as  to  what  sort  of  baggage  shall  be  carried  by  the  railroad 
company,  and  as  to  the  shipment  of  baggage  or  freight;  the  rail- 
road company  having  given  him  the  direction  and  control  and  the 
management  of  the  articles  of  freight,  he  is,  in  the  eye  of  the  law, 
so  far  as  the  outside  public  is  concerned,  authorized  and  clothed 
with  the  authority  to  make  contracts  for  the  transportation  of 
freight  or  baggage,  and  to  bind  the  company  in  that  respect.  If, 
therefore,  the  jury  find  from  the  evidence,  of  which  they  are  the 
sole  judges,  that  the  plaintiff  delivered  her  trunk  to  the  baggage 
master  of  the  defendant  at  the  station  of  ,  and  that  he  re- 
ceived the  same,  agreeing  to  deliver  it  again  to  the  plaintiff  at 
,  then  the  defendant  is  bound  by  such  acts  of  its  baggage  mas- 
ter, and  is  bound  to  deliver  the  trunk,  or  to  account  for  its  loss  by 
reason  of  the  exemptions  allowed  to  common  carriers.** 

The  jury  are  further  instructed  that  it  is  usually  within  the  ap- 
parent scope  of  the  baggage  master's  employment,  when  asked  by 
a  passenger  whether  the  company  takes  baggage  over  a  given  rail- 
road, to  answer  the  question,  and  to  bind  the  company  by  checking 
it  over  connecting  roads.     If,  therefore,  the  jury  find  from  the  evi- 

45  Adiiei-  V.  Blue  Ridge  Ry.  Co.,  50  4  6  Adger  v.  Blue  Ridge  Ry.  Co.,  50 

S.  E.  78.*j,  71  S.  C.  213,  110  Am.  St.  S.  E.  783,  71  S.  C.  213,  110  Am.  St. 
Rep.  50S.  Rep.  5GS. 
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dence  that  the  baggage  master  at  ,  the  agent  of  the  defend- 
ant, in  answer  to  the  inquiry  of  the  plaintiff,  agreed  to  accept  the 

baggage  and  check  it  to  be  dcHvered  at  ,  such   agreement 

was  within  the  apparent  scope  of  his  authority,  and  the  defendant 
company  is  bound  thereby.'*^ 

§  1756.     Effect  of  assumption  of  control  of  baggage  by  passenger 

The  court  instructs  the  jury  that  one  of  the  defenses  of  defend- 
ant in  this  case  is  that  plaintiff  was  in  the  sole  charge  of  the  bag- 
gage of  himself  and  wife,  or  by  himself,  or  through  others,  em- 
ployed E.  to  have  charge  and  control  of  the  baggage  of  plaintiff'  and 
his  wife;  and  you  are  instructed  that  before  you  can  find  for  de- 
fendant on  this  issue  defendant  must  prove  to  your  reasonable 
satisfaction,  by  a  preponderance  of  all  the  evidence  in  the  case,  that 
plaintiff'  was  in  the  sole  charge  and  control  of  the  baggage  of  him- 
self and  wife,  himself,  or  by  E.,  employed  by  himself  or  others,  act- 
ing for  him,  by  his  authority.*^ 

§  1757.     Limitation  of  liability — Assent  of  passenger 
S    1757(1).    Arkansas 

You  are  instructed  that,  if  you  find,  from  the  evidence  in  this  case, 
that  the  defendant  contracted  to  transport  the  plaintiff  and  his  bag- 
gage from to ,  and  furnished  him  with  a  ticket  limit- 
ing its  liability  only  to  its  road,  by  a  prinfed  stipulation  on  the  face 
of  such  ticket,  then  such  a  stipulation  would  not  be  availing  unless 
the  defendant  has  shown  either  that  the  plaintiff  signed  such  agree- 
ment, or  knew  of  such  a  stipulation.*^ 

ij   1757(2).    Minnesota 

The  jury  are  instructed  that  this  check  was  handed  to  the  plain- 
tiff', but  the  plaintiff'  did  not  accept  those  conditions,  unless  her 
attention  was  called  to  the  words  I  have  read  to  you,  and  she  as- 
sented to  them.  In  'other  words,  if  the  plaintiff's  attention  was  not 
called  to  what  I  have  read  to  you,  or  if  she  did  not  look  at  it,  then 
this  condition  does  not  bind  her.  If  you  find  that  her  attention 
was  drawn  to  it,  by  the  agent  of  the  company,  or  she  discovered 
it  herself,  and  did  acquiesce  in  those  terms,  then,  in  that  event,  you 
cannot  allow  a  verdict  against  the  in  excess  of dol- 
lars and  interest ;  but  if  her  attention  was  not  called  to  it,  or  if  she 
did  not  see  it,  and  if  you  find  she  did  not  know  of  it,  and  did  not 
acquiesce  in  it  in  any  manner,  then  she  is  entitled  to  the  full  amount 
of  the  baggage  lost,  with  interest. 
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47  Adger  v.  Blue  Ridge  Ry.  Co.,  .50  49  Little  Rock  &  H.   S.  W.  Ry.  Co. 

S.  E.  783,  71  S.  C.  213,  110  Am.  St.  v.  Record,  85  S.  W.  421,  74  Ark.  12.5. 

Rep.  568.  109  Am.  St.  Rep.  67. 

4s  Rnvnes  v.  Chicago,  R.  I.  &  P.  Ry.  •'•'O  Stine  v.  Hines  (Minn.)  181  N.  W. 

Co.,  150  S.  W.  1100,  167  Mo.  App.  62.  321. 
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§  1758.     Burden  of  proof — Showing  causes  exempting  carrier  from 
liability 

The  jury  are  further  instructed  that,  under  the  law  in  this  state, 
if  they  find  the  defendant  company  received  the  trunk  in  question 
as  a  common  carrier,  and  undertook  to  transport  the  same,  then 
the  question  for  the  jury  to  solve  is  not  a  question  of  negligence,  as 
in  the  case  of  an  ordinary  bailee,  but  the  sole  question  is  whether 
the  defendant  has  shown  that  the  damage  sustained  resulted  from 
any  one  of  the  causes  which  would  exempt  the  carrier  from  respon- 
sibility, to  wit,  the  act  of  God  or  the  public  enemy,  or  other  causes 
to  be  hereafter  mentioned.  The  rule  is  that,  in  an  action  against  a 
common  carrier,  the  onus  is  upon  the  defendant  to  show  the  dam- 
age complained  of  was  occasioned  by  causes  which  exempt  it  from 
responsibility,  and  that  it  is  not  enough  for  it  to  prove  that  it  was 
not  guilty  of  negligence,  but  it  used  the  utmost  care  and  diligence. 
If,  therefore,  the  jury  find  from  the  evidence,  of  which  they  are 
the  sole  judges,  that  the  plaintiff  delivered  a  trunk  to  the  defendant 
as  a  common  carrier,  to  be  transported,  and  if  the  defendant  so  re- 
ceived the  same,  then  the  onus  is  upon  the  defendant  to  prove  that 
the  loss  of  the  trunk  arose  from  the  act  of  God  or  the  public  enemy, 
or  a  like  cause  beyond  its  control.^^ 

§  1759.     Sufficiency  of  evidence 

You  are  instructed  that  if  you  believe  from  the  testimony  that 

upon  the  arrival  of  the  baggage  at ,  a  station  on  the  line  of 

the  defendant  railway  company,  the  plaintiff  made  demand  there- 
for and  was  refused,  and  same  was  destroyed  by  fire  without  negli- 
gence on  the  part  of  the  plaintiff,  you  will  find  for  the  plaintiff.^^ 

§  1760.     Damages  for  loss  or  injury 

The  court  instructs  the  jury  that,  in  determining  the  value  of  the 
goods  destroyed,  you  should  not  consider  their  salable  market  val- 
ue as  second-hand  clothing,  but  base  your  estimate  on  their  origi- 
nal cost,  the  character  of  the  materials,  the  extent  to  which  they 
had  been  used,  and  would  probably  be  suitable  for  future  use  by  the 
plaintiff,  and  all  other  circumstances  which  the  proof,  in  your  opin- 
ion, shows  existed  at  the  time  of  the  injury  which  would  affect  their 
value  for  use  by  the  plaintiff.  It  is  the  value  of  the  goods  to  the 
plaintiff  for  her  own  use  at  the  time  they  were  injured,  and  not 
their  market  value,  which  the  plaintiff  is  entitled  to  recover,  if  you 
find  from  the  evidence  that  defendant  is  liable.^^ 

51  Adger  v.  Blue  Ridge  Ry.  Co.,  50  52  St.  Louis,  I.  M.  &  S.  Rv.  Co.  v. 

S.  E.  783,  71  S.  C.  213,  110  Am.  St.      Josephs,  162  S.  W.  40.  110  Avk.  632. 
Rep.  568.  -^^  3  Kimball  v.  Goldman,  174  S.  W. 

1185,  117  Ark.  446. 
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§  1761.     Same — Market  value 

You  are  instructed  that  the  measure  of  damages  is  what  is  the 
market  value  of  those  goods  at  the  time  they  were  lost.  You  look 
to  the  evidence  in  the  case.  The  court  allowed  the  evidence  of 
what  the  value  was  when  bought;  but  that  is  not  the  measure  of 
damages.  The  court  only  allowed  that  so  as  to  enable  you  to  see 
if  that  would  enable  you,  or,  rather,  to  assist  you,  in  determining 
what  they  were  worth  when  they  were  lost,  and  in  passing  upon 
that  you  have  got  to  take  into  consideration  how  long  they  were  in 
the  possession  of  the  plaintiff,  the  wear  and  tear  that  would  come 
to  them,  and  all  the  facts  and  circumstances  which  surround  it,  in 
passing  upon  the  value  of  those  articles.  And  then,  after  you  do 
that,  try  to  reach  an  honest,  fair  valuation  of  it,  and  give  to  the 
plaintiff  such  damages,  such  valuation  to  those  goods,  as  you  think 
under  the  evidence  she  is  entitled  to  recover.^* 

54  Atlanta   Baggage  &  Gab  Co.  v.     Mizo,  61  S.  E.  844,  4  Ga.  App.  407. 
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CHAPTER  LXXXV 
CAUTIONARY  INSTRUCTIONS 
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1762(2).  Iowa. 
1762(3).  Missoiiri. 

1763.  Province  of  court  and  jury. 

1763(1).  Illinois. 
1763(2).  Tennessee. 
1763(3).  Texas. 

1764.  Duty   to  weigh     all  the  evidence. 
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1765(1).  Alabama. 
1765(2).  Pennsylvania. 
1765(3).  Washington. 

1766.  Duty  of  .jury  to  be  governed  solely  by  the  evidence. 

1766(1).  Montana, 
1766(2).  Nebraska. 

1767.  Duty  to  avoid  sympathy  or  prejudice. 

1767(1).  Georgia. 
1767(2).  Oregon. 

1768.  Same — Prejudice  against  corporations. 

1769.  Necessity  that  all  jurors  should  concur  in  verdict. 

1770.  Duty  to  consider  instructions  as  a  whole. 

1770(1).  Indiana. 
1770(2).  Iowa. 
1770(3).  Missouri. 

See,  also,  Criminal  Law,  §§  200.5-2017. 

§  1762.     In  general 
§   1762(1).    Arkansas 

The  jury  are  instructed  that  written  instructions  have  been 
submitted  to  you  covering  the  theory  of  the  plaintiff,  and  also  the 
theory  of  the  defendant.  If,  in  considering  the  case,  you  adopt  the 
theory  of  the  plaintiff,  the  plaintiff's  instructions  should  govern  you. 
If  you  adopt  the  theory  of  defendant,  then  the  defendant's  instruc- 
tions should  govern  you.^ 

§  1762(2).    Iowa 

The  jury  are  instructed  that  you  are  to  look  at  the  evidence  in 
this  case  in  a  common-sense  light,  and  to  judge  it  by  that  experi- 
ence and  observation  of  human  affairs  of  whic^i  you  are  possessed 
as  individual  members  of  society,  and  you  will  endeavor  to  arrive 
at  the  truth  as  the  evidence  shows  it  to  be.  If  the  claim  made  by 
either  party  is  unusual  and  unnatural,  and  out  of  the  ordinary  course 
of  affairs,  you  are  not  required  to  take  the  same  for  granted  upon 

1  Arkansas  Lumber  &  Contractors'  Co.  v.  Benson,  123  S.  W.  307,  02  Ark. 
392. 
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slight  evidence,  nor  should  you  so  find,  except  upon  proof  of  a  re- 
liable character  and  which  satisfies  the  mind.' 

§   1762(3).     Missouri 

In  instructing  you  as  to  the  law  of  this  case,  I  will  admonish 
you  that  you  have  an  important  duty  to  perform  in  carefully  weigh- 
ing and  considering  the  evidence  and  applying  the  law  as  it  shall 
be  given  to  you  in  these  instructions.  You  will  fail  in  your  duty  if 
you  should  not  look  to  all  the  proof  and  consider  it  fully,  fairly, 
and  impartially,  and  with  but  one  purpose,  namely  to  arrive  at  the 
truth,  and  to  do  equal  and  impartial  justice,  looking  only  to  the 
law  and  the  proof.  You  should  satisfy  yourselves,  before  returning 
a  verdict,  that  you  fully  understand  the  law  and  the  proof  upon 
which  you  base  your  verdict,  as  your  oath  places  upon  you  the  duty 
of  finding  and  returning  a  verdict  according  to  the  law  and  the 
evidence,  and  that  alone.  The  rights  of  the  parties  under  the  issues 
made  are  submitted  to  you  for  your  honest  determination,  and  you 
should  weigh  and  consider  all  the  questions  submitted  without  any 
feeling  of  prejudice  or  partiality  one  way  or  the  other,  and  with  an 
honest  purpose  to  reach  a  correct  conclusion  under  the  law  and 
the  proof.  No  juror  should  assent  to  a  verdict  that  he  does  not  con- 
scientiously believe  a  correct  one,  according  to  the  law  and  the 
proof.  You  should  discuss  among  yourselves  the  matters  submit- 
ted dispassionately,  and  with  minds  open  to  reason  and  conviction, 
after  the  argument  of  counsel  has  been  heard,  without  getting  up 
unreasonable  antagonism  that  might  interfere  with  a  just,  fair,  and 
proper  consideration  of  the  case.  If  any  juror  should  happen  to 
know  any  fact  bearing  upon  this  case,  either  directly  or  indirectly, 
he  should  not  act  upon  it  nor  communicate  it  to  his  fellow  jurors. 
The  law  requires  you  to  discuss  and  rely  alone  for  your  verdict  upon 
the  sworn  testimony  adduced,  and  under  the  law  as  given  you  in 
these  instructions.  The  jury  should  not  consider  the  fact  that  there 
is  an  individual  on  one  side  and  a  corporation  on  the  other.  Their 
rights  are  equal  and  the  same  under  the  law,  and  the  jury  should 
for  the  time  being  ignore  any  consideration  as  to  who  the  parties 
are,  and  remember  that  nothing  but  the  law  and  the  proof  are  to 
determine  the  issues  involved.^ 

§  1763.     Province  of  court  and  jury 
In  criminal  cases,  see  post.  §  2006. 
I   1763(1).    Illinois 

The  court  instructs  the  jury  that  in  considering  this  case  it  is 
not  only  your  duty  to  decide  the  case  according  to  the  weight  of  the 

^  State  V.  Geddis,  42  Iowa,  264.  s  Schmitt  v.  St.  Louis  Transit  Co., 

90  S.  W.  421,  115  Mo.  App.  445. 
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evidence,  but  it  is  also  your  duty  to  decide  it  according  to  the  law 
as  given  you  by  the  court,  applied  to  the  evidence.  While  it  is  true, 
as  a  matter  of  lav^,  that  the  attorneys  for  the  respective  parties  may 
state  to  you  what  they  believe  the  law  to  be,  and  base  arguments 
thereon,  still,  under  your  oaths  and  under  the  law,  you  have  no  right 
to  consider  anything  as  law  except  it  be  given  you  by  the  court ;  and 
you  have  no  right  to  take  the  statement  of  any  attorney  as  to  what 
the  law  is,  except  the  court  gives  you  an  instruction  to  the  same  ef- 
fect ;  or,  in  other  words,  you  should  consider  only  that  as  law  as  giv- 
en you  by  the  court,  and  decide  the  case  accordingly.* 

The  jury  are  instructed  that  neither  by  these  instructions  or  the 
special  interrogatories,  nor  by  any  words  uttered  or  remark  made 
by  the  court  during  this  trial,  does  or  did  the  court  intimate  or  mean 
to  give,  or  wish  to  be  understood  as  giving,  an  opinion  as  to  what 
the  proof  is  or  what  it  is  not,  or  what  the  facts  are  in  this  case  or 
what  are  not  the  facts  therein.  It  is  solely  and  exclusively  for  the 
jury  to  find  and  determine  the  facts,  and  this  they  must  do  from  the 
evidence,  and,  having  done  so,  then  apply  to  them  the  law  as  stated 
in  these  instructions.  The  instructions  given  to  the  jury  are  and 
constitute  one  connected  body  and  series,  and  should  be  so  regard- 
ed and  treated  by  the  jury;  that  is  to  say,  they  should  apply  them 
to  the  facts  as  a  whole,  and  not  detached  or  separated,  any  one  in- 
struction from  any  or  either  of  the  others.^ 

The  jury  are  instructed  that  they  should  not  understand  by  any- 
thing the  court  has  said  during  the  progress  of  the  trial,  or  by  any- 
thing contained  in  these  instructions,  that  the  court  has  any  opin- 
ion, or  has  expressed  any  opinion,  concerning  the  facts  in  this  case.® 

The  jury  are  instructed  that  the  instructions  given  to  the  jury 
by  the  court  must  be  accepted  by  them  as  the  law  governing  the 
case.  The  jury  will  not  be  justified  in  finding  a  verdict  contrary  to 
the  law  as  laid  down  in  the  instructions.' 

§  1763(2).     Tennessee 

The  court  instructs  the  jury  that  they  are  the  judges  of  the 
facts,  and  the  law  as  it  applies  to  the  facts.  In  making  up  their 
verdict  they  are  to  consider  the  law  in  connection  with  the  facts, 
but  the  court  is  the  proper  source  from  which  they  are  to  get  the 
law.  In  other  words,  they  are  judges  of  the  law  as  well  as  the 
facts,  under  the  direction  of  the  court.* 

4  Bocke  V.   City  of  Chicago,  70  N.  7  Chicago  &  E.  I.  R.  R.  Co.  v.  Stone- 
E.  .325.  208  111.  192.  cipher,  90  111.  App.  511. 

5  North  Chicago  St.  R.  Co.  v.  Kas-  s  p^ord  v.  State,  47  S.  W.  703,  101 
pers,  57  N.  E.  849,  186  111.  246.  Tenn.  454. 

6  Wesselhoef  t  v.   Schanze,   153   111. 
App.  443. 
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§  1763(3).     Texas 

You  are  instructed  that,  in  passing  on  the  issues  submitted  to 
you  by  the  court,  you  must  be  governed  by  the  law  given  in  the 
court's  instructions,  which  you  will  consider  in  their  entirety,  and 
not  in  separate  and  detached  parts  alone ;  but  you  are  the  exclusive 
judges  of  the  facts  submitted  to  your  determination,  and  of  the 
weight  of  the  evidence,  and  of  the  credibility  of  the  witnesses.^ 

The  jury  are  instructed  that  the  law  makes  you  the  exclusive 
judges  of  the  weight  of  the  testimony,  and  the  credibility  of  the 
witnesses.  You  are  sworn  to  find  what  are  the  true  facts  from  the 
testimony  admitted  by  the  court,  without  being  influenced  in  the 
least  by  any  feeling  of  sympathy  or  prejudice,  giving  such  weight 
and  credit  to  the  testimony  of  the  different  witnesses  as  you  may  be- 
lieve the  same  entitled  to ;  but,  after  you  have  so  found  the  facts, 
then,  in  determining  what  your  verdict  will  be  upon  these  facts,  you 
have  sworn  to  be  governed  by  the  law  as  set  forth  in  this  charge.^® 

§  1764.     Duty  to  weigh  all  the  evidence 

You  are  instructed  that  in  passing  upon  the  question  of  the 
admissibility  of  any  evidence  the  court  has  not  expressed  nor  in- 
timated nor  intended  to  express  or  intimate  any  opinion  as  to  the 
weight  or  credibility  of  the  evidence.  The  court  has  simply  deter- 
mined what  evidence  offered  in  the  case  was  proper  to  go  before 
you  for  your  consideration.  As  to  the  weight  and  credit  to  be  giv- 
en to  the  evidence  that  has  been  introduced,  you  are  the  sole  and 
only  judges.  You  are  the  sole  judges  of  the  facts  proved  in  the 
case,  but  you  are  bound  by  the  law  as  given  to  you  by  the  court. 
And  in  this  connection  you  are  instructed  that  it  is  of  the  utmost  im- 
portance that  you  carefully  weigh  all  the  evidence  in  the  case,  so 
that  you  may,  if  it  is  possible  to  do  so,  ascertain  the  exact  truth. 
The  court  is  powerless  to  correct  any  mistake  that  you  might  make 
in  your  determination  of  a  material  fact  where  the  evidence  is  con- 
flicting, and  therefore,  if  you  should  make  a  mistake  in  such  regard, 
justice  may  go  astray,  and  the  court  therefore  desires  to  impress 
upon  your  minds  the  importance  of  a  full,  careful,  unbiased,  un- 
prejudiced, and  intelligent  consideration  of  all  the  evidence,  facts, 
and  circumstances  in  the  case.^^ 

§  1765.     Duty  to  reconcile  testimony  of  witnesses  ♦ 

§  1765(1).     Alabama 

The  jury  are  instructed  that  it  is  your  duty  to  look  at  all  the  ma- 
terial evidence  in  the  case,  in  order  to  determine  what  is  the  real 

9  St.  Louis,  B.  &  M.  Rv.  Co.  v.  Ver-  n  Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
non  (Civ.  App.)  161  S.  W.  84.                     Penix,  159  P.  1141,  61  Okl.  4. 

10  Smith  V.  Merchants'  «&;  Planters' 
Nat.  Bank  (Civ.  App.)  40  S.  W.  1088. 
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and  true  state  of  facts ;  and  you  will  weigh  all  the  evidence  in  the 
■case,  so  as  to  reconcile  all  the  evidence,  where  it  may  seem  to  con- 
flict, or  apparently  conflict,  if  you  can  do  so.  You  will  not  capri- 
ciously reject  any  evidence,  but  reconcile  it  all,  if  you  can  do  so.^- 

§  1765(2).     Pennsylvania 

You  are  instructed  that  it  is  your  duty  to  reconcile  the  testi- 
mony of  witnesses  so  far  as  you  can;  to  avoid  any  imputation 
of  perjury  in  the  testimony  of  witnesses;  to  conclude  that  all  wit- 
nesses testified  honestly,  if  you  can  do  so.  If  you  cannot,  then  you 
must  determine  which  and  who  are  telling  the  trmh.^^ 

§   1765(3).     Washington 

The  jury  are  instructed  that  it  is  your  duty  to  harmonize  the 
testimony  of  all  the  witnesses,  if  possible,  so  as  to  impute  perjury 
to  no  witness.  If  this  can  be  done  consistent  with  the  truth,  you 
should  do  so.  But  if  you  find  it  impossible  to  harmonize  the  tes- 
timony, and  if  you  find  further  from  the  evidence  of  your  senses 
on  the  view  or  from  the  testimony  on  the  stand  that  any  witness 
who  has  testified  before  you  has  willfully  testified  falsely  concern- 
ing any  material  fact  in  the  case,  you  will  then  have  a  right  to  dis- 
regard his  entire  testimony,  except  in  so  far  as  you  may  find  it 
corroborated  by  other  credible  evidence  or  other  facts  or  circum- 
stances proved  upon  the  trial.^* 

§  1766.     Duty  of  jury  to  be  governed  solely  by  the  evidence 
In  criminal  cases,  see  post,  §  2008. 
§  1766(1).     IVIontana 

The  jury  are  instructed  that,  in  determining  any  of  the  ques- 
tions of  fact  presented  in  this  case,  the  jury  should  be  governed 
solely  by  the  evidence  introduced  before  you.  You  have  no  right 
to  indulge  in  conjectures  or  speculations  not  supported  by  the 
evidence.^^ 

§   1766(2).     Nebrasita 

The  jury  are  instructed  that,  in  coming  to  any  conclusion  in  this 
case,  you  should  be  governed  by  the  evidence  introduced  before 
you,  and  by  that  alone,  and  you  should  disregard  entirely  any  re- 
marks by  counsel  not  warranted  by  the  evidence,  if  any  such 
have  been  made.^® 

12  Steen  v.  Sanders,  22  So.  498,  116  P.  498.  30  Wash.  244.  94  Am.  St. 
Ala.  155.  Rep.  864. 

isReiljer  v.  Butler  &  P.  R.  Co.,  50  1 5  Ramsey  v.  Burns,  69  P.  711,  27 

A.  311,  201,  Pa.  49.  Mont.  154. 

1*  Seattle  &  M.  R.  Co.  v.  Boeder,  70  "  Albright  v.  Brown,  36  JS*.  W.  297, 

23  Neb.  136. 
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§  1767.     Duty  to  avoid  sympathy  or  prejudice 
In  criminal  cases,  see  post,  §  2009. 
§   1767(1).     Georgia 

The  jur)'-  are  instructed  that  the  obhgation  rests  on  you  to  find 
a  true  verdict,  according  to  the  opinion  you  entertain  of  the  evi- 
dence produced  before  you,  without  favor  or  affection  to  either 
party,  and  according  to  the  law  as  given  in  charge  by  the  court. ^''^ 
§  1767(2).     Oregon 

I  instruct  you  that  it  is  your  duty  to  follow  the  law  and  the 
instructions  given  you  by  the  court,  and  that  you  must  decide  this 
case  without  any  feeling,  sympathy,  or  prejudice  for  or  against 
the  plaintiff  or  either  of  the  defendants,  and  decide  the  case  on 
its  merits,  the  same  as  you  would  between  two  individuals.** 

§  1768.     Same — Prejudice  against  corporations 

The  jury  are  instructed  that  it  is  your  duty  to  try  this  suit 
as  fairly  and  impartially  as  though  it  were  a  suit  betw-een  two 
private  persons,  and  it  is  your  duty  to  disregard  all  appeals  made 
by  counsel  to  you  solely  with  a  view  of  exciting  your  prejudice 
against  the  defendant  because  it  is  a  railroad  corporation,  if  any 
such  appeals  have  been  made.*® 

The  jury  are  instructed  that  it  is  your  duty  to  consider  the  de- 
fendant, in  all  matters  pertaining  to  the  trial,  as  though  it  were  a 
living  person,  instead  of  a  railway  corporation,  and  to  hear  and 
consider  the  evidence  with  the  same  fairness  and  impartiality,  and 
arrive  at  the  same  verdict,  as  if  the  contest  were  between  two  pri- 
vate persons.^^ 

§  1769.     Necessity  that  all  jurors  should  concur  in  verdict 

In  criminal  cases,  see  post,  §  2015. 

The  jury  are  instructed  that,  if  any  one  of  your  number  is  not 
reasonably  satisfied  from  the  evidence  that  the  plaintiff  is  entitled 
to  recover,  you  cannot  find  a  verdict  for  plaintiff. ^^ 

§  1770.     Duty  to  consider  instructions  as  a  whole 
Duty  of  jury  in  criminal  cases,  see  post,  §  2017. 

§    1770(1).     Florida 

All  charges  given  by  the  court  of  its  own  motion  and  at  the 
request  of  the  plaintiff  and  the  defendant  are  to  be  taken  to- 
gether as  the  law  governing  3'ou  in  this  case.~^ 

17  Jackson  v.  Seaboard  Air  Line  -o  Lecklieder  v.  Chicago  City  Ry. 
Ry.,  78  S.  E.  1059,  140  Ga.  277.  Co.,  172  111.  App.  557. 

18  Hoag  V.  Washington-Oregon  Cor-  22  Travis  v.  Louisville  &  N.  R.  Co., 
poration,  147  P.  756,  75  Or.  588.  62   So.  851,  18.3  Ala.  415. 

19  Illinois  Central  R.  Co.  v.  Has-  23  Electric  Co.  v.  Hellenthal,  47  So. 
kins,  115  111.  .300,  2  N.  W.  654.  S12,  .56  Fla.  443. 
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§  1770(2).    Indiana 

The  jury  are  instructed  .that,  in  construing  and  deciding  this 
case,  you  should  look  to  the  evidence  for  the  facts  and  to  the  in- 
structions of  the  court  for  the  law  and  find  your  verdict  accord- 
ingly. The  court  has  not  attempted  to  embody  all  the  law  in  the 
case  in  any  one  instruction ;  therefore  in  construing  any  single 
instruction,  you  must  consider  it  in  connection  with  all  the  other 
instructions  given  you,  and  construe  them  in  harmony  with  each 
other.^* 

§  1770(3).     Iowa 

The  jury  are  instructed  that  you  are  to  try  the  questions  in  the 
case  submitted  to  you  upon  the  testimony  introduced  upon  the 
trial  and  upon  the  law  as  given  you  by  the  court  in  these  instruc- 
tions. The  court,  however,  has  not  attempted  to  embody  all  the 
law  applicable  to  this  case  in  any  one  of  these  instructions,  but, 
in  considering  any  one  instruction,  you  must  construe  it  in  the 
light  of,  and  in  harmony  with,  every  other  instruction  given,  and, 
so  considering  and  so  construing,  apply  the  principles  in  it  enun- 
ciated to  all  the  evidence  admitted  upon  the  trial.~^ 

§   1770(4).     Missouri 

The  jury  are  instructed  that  the  instructions  of  the  court  are  all 
to  be  taken  and  read  together,  and  the  law  therein  laid  down  ap- 
plied by  the  jury  to  the  facts  of  the  case,  accordingly  as  the  jury 
mav  believe  and  find  the  facts  to  be  under  the  evidence  before 
them.3« 

21  Thompson  v.   Miller,   107  N.   E.  2  6  Dougherty  v.  Missouri  E.  Co.,  8 

74,  182  Ind.  545.  S.  W.  900,  97  Mo.  647, 

2  5  Lampman  v.  Bruning,  94  N.  W. 
562,  120  Iowa,  167. 
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CHAPTER  LXXXVI 

CHAMPERTY  AND  MAINTENANCE 

§  1771.     Effect  of  deed  of  laud  in  adverse  possession  of  a  third  person. 
1771(1).  Alabama. 
1771(2).  Kentucky. 
1772.     Sale  of  persoualty  in  adverse  possession  of  another. 

§  1771.     Effect  of  deed  of  land  in  adverse  possession  of  a  third 

person 
§   1771(1).     Alabama 

The  court  charges  the  jury  that  if  they  believe  from  the  evidence 
that  the  defendant  was  in  the  actual  possession  of  a  part  of  the 

land  described  in  the  complaint  throughout  the  year  ,  and 

that  he  was  then  tending  all  the  land  described  in  the  complaint 
under  a  bond  for  title  describing  the  same  executed  to  him  by  N., 
and  that  prior  to  said  year  he  had  paid  said  N.  the  entire  amount 
of  the  purchase  money  on  the  land  described  in  the  said  bond 
for  title,  then  the  deed  from  N.  to  the  plaintiff,  dated  in  November 
of  said  year,  is  void  as  against  the  defendant,  and  the  plaintiff 
cannot  recover  upon  the  title  attempted  to  be  conveyed  by  that 
deed.^ 
§   1771(2).     Kentucky 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evidence 
that  at  the  time made,  executed,  and  delivered  to  the  plain- 
tiff,   ,  the  deed,  dated ,  defendant  was  in  the  actual  ad- 
verse possession  of  the  land  in  controversy,  claiming  same  to  a 
well-defined  or  well-marked  boundary,  then  the  said  deed  was 
champertous  and  void,  and  you  will  find  for  the  defendant,  unless 
you  believe  as  in  instruction  No. -.^ 

§  1772.     Sale  of  personalty  in  adverse  possession  of  another 

The  court  charges  the  jury  that  if  you  are  reasonably  satisfied 
from  the  evidence  that,  at  the  time  the  property  in  question  in  this 
case  was  taken  by  defendant  O.,  plaintiff  was  in  possession  of  the 
property,  claiming  it  as  hers,  and  that  defendant  J.  had  bought  said 
property  from  defendant  O.  while  it  was  so  in  plaintiff's  possession 
and  claimed  by  her,  and  O.  took  the  property  from  plaintiff's 
possession  in  pursuance  of  said  sale  by  him  to  said  J.,  and  it  was 
delivered  by  him  to  said  J.  in  pursuance  of  such  sale,  then  the 
sale  to  J.  was  champertous  and  void,  and  J.  got  no  title  to  the 
property,  and  your  verdict  should  be  for  the  plaintiff.^ 

1  Alabama  State  Land  Co.  v.  Mat-  s  Posey  v.  Gamble,  41  So.  416,  14S 
thews,  53  So.  174,  168  Ala.  200.                Ala.  660, 

2  Le  INIovne  v.  Neal,  164  S.  W.  964,  , 
158  Ky.  316. 
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CHAPTER  LXXXVII 

CHATTEL  MORTGAGES 

§  1773.     What  constitutes. 

1774.  Description  of  parties. 

1775.  Sufficiency  of  description  of  property  to  constitute  notice  to  third 

persons. 
1775(1).  Illinois. 
1775(2).  Iowa. 
1775(3).  Kansas. 
1775(4).  Oklahoma. 

1776.  Same — Necessity  of  enumeration  of  items  of  property  covered. 

1777.  Same — Mortgage  covering  all  stock  on  certain  farm. 

1778.  Necessity  and  sufficiency  of  delivery  of  mortgage  to  creditor— Effect 

of  sending  to  clerk  for  registration. 

1779.  Proof  of  record— Effect  of  certificate  of  record. 

1780.  Effect  of  record  as  notice. 

1780(1).  Alabama. 
1780(2).  Oklahoma. 

1781.  Priority  of  agister's  lieu. 

1782.  Waiver  of  lien. 

1783.  Right  of  mortgagee  to  take  possession  of  property  before  maturity  of 

debt  secured. 

1784.  Right  of  mortgagee  to  possession  under  insecurity  clause. 

1784(1).  Kansas. 
1784(2).  Missouri. 
1784(3).  New    York. 

1785.  Liability  of  mortgagee  for  selling  mortgaged  property  before  maturity 

of  debt  secured. 

1786.  Measure  of  liability  of  mortgagee  to  mortgagor  for  conversion. 

1787.  Transfer  by  mortgagor  of  mortgaged  property— Liability  of  purchaser 

to  mortgagee. 

1788.  Same — Effect  of  consent  of  mortgagee. 

1788(1).  Kansas. 
1788(2).  South  Caroliua. 

1789.  Payment  and  tender  of  mortgage  debt — Sufficiency  of  tender. 

1790.  Extinguishment  of  mortgage  by  taking  new  note. 

1791.  Release  or  satisfaction  of  mortgage — Sufficiency  of  release. 

1792.  Duty  of  mortgagee  to  enter  of  record  partial  payment  of  mortgage 

debt. 

1793.  Liability  to  penalty  for  failure,  after  payment  of  mortgage,  to  satisfy 

it  of  record. 

1794.  Notice  of  foreclosure. 

1795.  Burden  of  proof  in  action  against  third  per.son  to  enforce  mortgage. 

1796.  Sufficiency  of  evidence  in  action  to  enforce  mortgage — Necessity  of 

showing  existence  of  note  described  in  mortgage  as  secured. 

1797.  Rights  of  mortgagor  where  foreclosure  sale  irregular. 

See,  also.  Mortgages. 

§  1773.     What  constitutes 

You  are  instructed  that,  if  you  find  from  the  evidence  that  plain- 
tiff advanced  to  the  defendant  money  to  pa_y  for  making  and  haul- 
ing bolts,  and  to  secure  the  same  took  a  bill  of  sale  from  the  de- 
fendant covering  certain  bolts,  'then   the  bill  of  sale  is  in  law  a 
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mortgage;  and,  if  you  find  from  the  evidence  that  the  defendant  has 
shipped  to  the  plaintiff  all  of  the  bolts  in  the  form  of  heading,  so 
included  in  said  bills  of  sale,  then  your  verdict  should  be  for  the 
defendant.^ 

§  1774.     Description  of  parties 

You  are  instructed  that  before  the  plaintiff'  can  recover  in  this 
case  he  must  prove  that  defendant  received  notice,  or  was  placed 
in  possession  of  such  facts  as.  if  follovv^ed  up,  would  lead  to  notice, 
of  the  existence  of  plaintiff's  mortgage  before  the  giving  of  the 
mortgage  by  to  defendant." 

I  charge  you,  gentlemen  of  the  jury,  that  unless  defendant  had 
actual  knowledge  of  plaintift''s  mortgage,  or  had  such  information 
that  would  put  a  reasonably  prudent  business  man  on  inquiry,  so 
that,  by  making  inquiry  and  the  exercise  of  reasonable  diligence, 
he  might  have  become  aware  of  the  existence  of  plaintiff's  mort- 
gage, prior   to   the   taking   of   the   mortgage   by    defendant   from 

,  then  the  plaintiff  cannot  recover,  and  your  verdict  will  be 

for  the  defendant.^ 

§  1775.     Sufficiency  of  description  of  property  to  constitute  notice 
to  third  persons 

§   1775(1).     Illinois 

You  are  instructed  that  a  person  claiming  property  under  a 
chattel  mortgage  must  see  to  it  that  the  property  is  correctly  and 
truly  described,  so  that  others  may  not  be  deceived.  The  mortgage 
must  speak  for  itself,  and  it  is  for  the  jury  to  determine  whether 
the  property  therein  described  is  the  same  property  replevied  in 
this  suit,  and,  if  it  is  not,  then  plaintiff  cannot  recover.* 

§   1775(2).     Iowa 

You  are  instructed  that  it  is  not  claimed  that  defendant  had  any 
actual  knowledge  of  the  existence  of  the  plaintiffs'  mortgage.  He 
is  therefore  a  "subsequent  purchaser  without  notice,"  within  the 

meaning  of  section ,  which  reads  as  follows :    "No  mortgage 

of  personal  property  where  the  mortgagor  retains  actual  possession 
thereof  is  valid  against  subsequent  purchasers  without  notice,  un- 
less a  written  instrument  conveying  the  same  is  executed,  acknowl- 
edged like  conveyances  of  real  estate  and  filed  for  record  with  the 
recorder  of  the  county  where  the  holder  of  the  property  resides." 
And  unless  he  is  charged  with  record  or  constructive  notice  of  said 

1  Dunham  v.  H.  D.  Williams  Coo-  the  name  of  tlie  mortgagor  was  Me- 
perage   Co.,   103   S.   W.   386,   83  Ark.       Kinney. 

395.  3  Grimmer  v.  Nolen,  40  So.  97,  146 

2  Grimmer  v.  Nolen,  40  So.  97,  146      Ala.  466. 

Ala.    466.      Plaintiff's   mortgage   was  4  Bell  v.  Prewitt,  62  111.  861. 

signed    by   Bird   McCinney,    whereas 
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mortgage  his  purchase  would  be  superior  to  and  free  from  lien  of 
plaintiffs'  mortgage.  Constructive  or  record  notice  is  such  no- 
tice as  is  presumed  to  be  imparted  by  recording  with  the  proper 
county  a  properly  drawn  and  properly  acknowledged  instrument. 

It  is  conceded  that  the  mortgagor  was  a  resident  of county, 

state  of ,  and  therefore  the  chattel  mortgage  in  question  was 

recorded  in  the  proper  county.  It  was  a  properly  acknowledged 
instrument.  The  remaining  question  to  be  determined  is  whether 
or  not  the  chattel  mortgage  was  properly  drawn.  To  be  properly 
drawn  it  must  contain  a  sufficient  description  of  the  property  in- 
tended to  be  mortgaged.  If  the  description  of  the  property  be 
not  sufficient,  the  recording  of  the  mortgage  will  not  constitute 
notice.  The  description  contained  in  the  mortgage  in  question,  on 
the  face  thereof,  appears  to  be  sufficient  in  law.  It  is  for  you 
to  determine  whether  it  is  sufficient  in  fact,  from  the  evidence  in 
the  case.^ 

You  are  instructed  that  the  defendant  claims  that  the  description 
contained  in  the  mortgage  is  not  sufficient  in  fact.  To  be  suffi- 
cient in  fact,  the  description  must  be  such  that  a  third  person  may 
take  said  mortgage,  and  from  the  facts  therein  stated,  and  inquiries 
therein  suggested,  and  such  only,  can  identify  the  property  covered 
by  said  mortgage  with  certainty.  A  description  is  sufficient  which 
enables  a  third  party,  aided  by  the  inquiries  which  the  instrument 
itself  suggests,  to  identify  the  property  covered  by  it.  If  it  directs 
the  mind  of  the  inquirer  to  facts  or  evidence  from  which  he  may 
ascertain  the  mortgaged  property  with  certainty,  it  is  sufficient. ' 
When  a  mortgage  contains  a  description,  part  of  which  is  true  and 
part  false  and  erroneous,  that  which  is  false  or  erroneous  may  be 
stricken  out  as  redundant  or  superfluous,  and  the  description  will 
be  sufficient  if  enough  remains  to  lead  a  third  party,  by  the  in- 
quiries it  suggests,  to  the  identification  of  the  property  covered  by 
it.  You  are  to  take  the  mortgage  in  question,  and,  under  the 
rules  above  announced,  ascertain  whether  the  property  described 
in  it,  under  the  evidence  before  you,  can  be  thus  identified.  If  it 
can  thus  be  identified,  the  description  is  sufficient,  and  the  record- 
ing of  the  chattel  mortgage  in  question  constituted  constructive 
notice  to  the  defendant  of  the  existence  of  said  mortgage,  and  his 
purchase  of  the  cattle  in  controversy  was  subject  to  the  lien  thereof. 
If  you  find  that  the  description  in  said  mortgage  is  sufficient  under 
the  rules  set  forth,  you  will  find  for  the  plaintiffs  as  to  such  prop- 
erty in  controversy  as  you  find  covered  by  said  mortgage,  unless 
you  should  further  find  the  plaintiffs  have  waived  the  lien  of  their 

f'  Livingston  v.   Stevens,  94  N.   W.     925,  122  Iowa,  62. 
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mortgage  as  above  indicated.  If  you  find  that  the  property  de- 
scribed in  the  mortgage  cannot  be  identified  with  certainty  under 
the  rules  above  given,  and  you  find  that  the  description  is  insuffi- 
cient, then  the  recording  of  the  mortgage  in  question  would  not 
constitute  notice  to  defendant  of  the  existence  of  said  mortgage, 
and  his  purchase  of  the  cattle  in  controversy  was  free  from  and 
superior  to  the  claims  of  the  plaintiffs  under  their  mortgage,  and 
you  will  find  for  the  defendant.^ 

§   1775(3).    Kansas 

You  are  instructed  that  the  note  and  mortgage  sued  on  are 
valid  instruments  upon  their  face,  and,  as  between  the  mortgagee 
and  a  third  party,  are  valid,  and  impart  sufficient  notice  of  the 
lien  on  the  property  therein  named,  if  there  is  such  property  in 
fact,  as  described  therein,  corresponding  with  such  description,  or, 
if  not  fully  and  truly  described,  yet  if  the  description  is  sufficient 
to  furnish  such  suggestions  that  one  examining  the  mortgage  itself 
by  the  suggestions  therein  given  can  know  and  identify  the  prop- 
erty as  the  property  mortgaged,  as  more  fully  explained  in  instruc- 
tion No. herein.''' 

The  jury  are  instructed  that,  in  order  for  the  description  con- 
tained in  the  chattel  mortgage  to  be  sufficient  to  impart  notice  to 
purchasers  without  actual  knowledge  of  the  existence  of  the  mort- 
gage or  the  identity  of  the  property,  it  should  describe  the  prop- 
erty with  reasonable  particularity,  and  must  be  such  that  third 
persons,  aided  by  the  inquiries  which  the  mortgage  itself  suggests, 
would  be  able  to  identify  the  property  as  the  property  described  in 
the  mortgage.* 

§   1775(4).     Oklahoma 

You  are  further  instructed  that  the  description  in  a  chattel  mort- 
gage should  be  so  explicit  as  to  enable  third  persons,  aided  by 
inquiry,  which  the  instrument  itself  suggests,  to  identify  the 
property  covered  thereby,  and  that  said  description  should  be  so 
specific  as  to  give  notice  of  prior  lien  to  such  third  persons  and 
sufficiently  specific  to  put  a  reasonably  prudent  man  upon  inquiry 
A  description  of  personal  property  mortgaged  which  describes  the 
property  enough  to  lead  to  its  identification  is  sufficient.^ 

You  are  further  instructed  that  the  description  in  a  chattel  mort- 
gage, to  be  good,  should  not  only  contain  a  specific  description  of 
the  property  intended  to  be  mortgaged,  but  should  contain  either 

6  Livingston  v.  Stevens,  94  N.  W.  s  Drumm-Flato  Commission  Co.  v. 
925,  122  Iowa,  62.     The  question  left      Barnard,  72  P.  257,  66  Kan.  568. 

to  the  jury  was  whether  the  descrip-  »  Gerlach    Bank    of    Woodward    v. 

tion  covered  the  property  in  dispute.      Herd,  159  P.  901,  60  Okl.  186. 

7  Drumm-Flato   Commission   Co.   v. 
Barnard,  72  P.  257,  66  Kan.  568. 
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some  hint  which  would  direct  the  attention  of  those  reading  it  to 
some  source  of  information  beyond  the  words  of  the  parties  in  it 
or  something  which  will  enable  third  persons  to  identify  the  prop- 
erty aided  by  inquiries  which  the  mortgage  indicates  and  directs,  or 
else  it  should  contain  such  a  specific  description  as  will  distinguish 
the  property  from  other  similar  articles. ^"^ 

§   1776.     Same — Necessity  of  enumeration  of  items  of  property  cov- 
ered 

The  court  instructs  the  jury  that  in  this  case  you  are  instructed 
that  the  general  description  in  the  mortgage  as  to  the  property  lo- 
cated or  to  be  located  in  the was  sufficient  to  cover  and  in- 
clude within  the  terms  of  the  mortgage  any  and  all  property  of  the 
kind   generally   described   and   referred   to   in   said   mortgage  that 

was  situated  or  located  in  said  ,  and  this  irrespective  of  the 

fact  as  to  whether  or.  not  each  item  of  the  property  was  specifically 
described  in  said  mortgage. ^^ 

§  1777.     Same — Mortgage  covering  all  stock  on  certain  farm 

You  are  instructed  that  the  plaintiff,  in  his  evidence,  claims  the 
cattle  and  two  of  the  mares — one  bay  and  one  gray — by  virtue  of 
his  alleged  chattel  mortgage,  which  was  admitted  in  evidence.  If 
the  jury  find  that  at  the  commencement  of  this  action  the  plaintiff 
had  a  mortgage  on  which  there  was  an  indebtedness  due  and 
unpaid,  and  that  the  mortgage  covered  all  the  stock  on  a  certain 

farm  in county,  where  the  mortgaged  property  was  situated 

at  the  time  the  mortgage  was  made,  and  that  the  cattle  replevied 
herein  were  on  that  farm  at  the  time  of  making  plaintiff's  mortgage, 
or  were  the  increase  of  cattle  on  that  farm,  at  the  time  of  the  mak- 
ing of  the  plaintiff's  mortgage,  then  you  must  find  for  the  plain- 
tiff as  to  the  cattle  involved  in  this  suit.^' 

§  1778.     Necessity  and  sufficiency  of  delivery  of  mortgage  to  cred- 
itor— Effect  of  sending  to  clerk  for  registration 

The  jury  are  instructed  that,  where  a  mortgage  is  executed  by  a 
debtor  to  a  creditor,  and  not  delivered  to  him,  but  sent  by  the 
mortgagor  to  the  clerk  for  registration,  and  after  it  is  recorded  the 
creditor  accepts  it,  and  thereby  ratifies  it,  judgment  liens  obtained 
by  other  creditors  after  the  delivery  to  the  clerk,  but  before  ratifi- 
cation by  the  creditor,  take  precedence  of  the  mortgage.-^^ 

10  Gerlach    Bank   of    Woodward   v.  scriittion  of  the  mortgaged  property. 

Herd,  159  P.  901,  60  Okl.  186.     These  ^  i  Speer  v.  Allen   (Tex.  Civ.  App.) 

instructions  are  proper  for  the  pur-  135  S.  W.  231. 

pose    they     are    intended    to    serve,  12  Angle  v.  Bilhy,  41  N.  W.  397,  25 

namely,  to  enable  the  jury  to  pass  up-  Neb.  595. 

on  the  question  of  whether  the  prop-  is  Evans  v.  Coleman,  2S  S.  E.  645, 

erty  in  dispute  is  covered  by  the  de-  101  Ga.  152. 
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§  1779.     Proof  of  record — Effect  of  certificate  of  record 

The  jury  are  instructed  that,  if  3^ou  believe  from  the  evidence 
that  the  memorandum  below  the  certificate  of  record  of  the  mort- 
gage mentioned  in  the  evidence  was  in  fact  a  part  of  the  mortgage 
at  the  time  it  was  made  and  before  it  was  left  for  record,  then  the 
certificate  of  record  made  by  the  clerk  thereon  is  conclusive  evi- 
dence that  all  which  was  a  part  of  the  mortgage  when  it  was  made 
and  left  for  record  was  recorded,  whether  above  or  below  the  certifi- 
cate." 

§  1780.     Effect  of  record  as  notice 
§  1780(1).     Alabama 

The  jury  are  instructed  that,  if  a  mortgage  has  been  recorded  in 
the  probate  office  of  the  county  where  the  property  mortgaged  is 
situated,  the  law  is  that,  whether  or  not  another  person  has  actual 
notice  of  the  mortgage,  he  has  constructive  notice  thereof.-"^ 

§   1780(2).     Oklahoma 

You  are  instructed  that  after  the  due  filing  of  a  chattel  mortgage 
in  the  recording  office  as  provided  b}^  law,  third  parties  are  charged 
with  notice  of  the  contents  thereof  to  the  same  extent  as  if  they 
had  actual  notice,  and  are  charged  with  notice  of  anything  in  the 
instrument  connected  with  the  description  of  the  mortgaged  prop- 
erty which  suggests  inquiry  as  to  the  identity  of  the  property  in- 
tended to  be  mortgaged,  and  which  inquiry,  if  pursued,  would  lead 
to  an  identification  of  the  property .^^ 

§  1781.     Priority  of  agister's  lien 

The  jury  is  instructed  that,  if  they  believe,  from  the  evidence, 

that  the  defendant pastured  certain  stock  during  the  summer 

of — ,  for  ;  and  if  they  further  believe,  from  the  evi- 
dence, that  on  or  about  the '-  day  of ,  the  said 

took  any  or  part  of  the  stock  under  an  agreement  with  said  de- 
fendant that  a  portion  of  the  steers  should  remain  in  defendant's 
possession  as  a  pledge  or  security  for  the  payment  of  the  pasturage 
for  the  entire  left  of  stock,  and  if  they  further  believe,  from  the 
evidence,  that  the  pasturage  was,  and  still  is,  unpaid,  and  that  the 
cattle  thus  pledged  are  the  same  as  those  replevied  in  this  suit, 
then  the  law  is  that  defendant  had  a  special  property  in  the  cattle 
pledged  until  the  payment  of  the  account  for  which  they  were 
pledged,  and  the  jury  will  find  for  the  defendant. ^'^ 

The  jury  is  instructed  that  if  they  believe,  from  the  evidence, 

14  Adams  v.  Pratt,  109  Mass.  .59.  Atchison,  T.  &  S.  F.  Ry.  Co.,  186  P. 

15  Polytinsky  v.  M.  F.  Patterson  &       10S6,  77  Old.  93. 

Son,  57  So.  130,  .3  Ala.  App.  .302.  it  Bell  v.  Prewitt,  62  111.  361. 

16  Fir.st  Nat.   Bank   of   Gushing   v. 
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that  the  defendant  pastured  certain  cattle  and  other  stock  for 


(mortgagor)  during  the  summer  of  ,  and  that  on  or  about 

,  the  mortgagor  took  away  a  portion  of  the  stock,  and  then 

agreed  that  a  portion  of  the  cattle  should  remain  in  defendant's 
possession  as  a  pledge  or  security  for  the  payment  of  the  pasturage 
on  the  entire  lot  of  stock,  and  that  if  the  said  pasturage  was  not 

paid  by  the  ,  that  in  that  case  defendant  was   to  be  the 

owner  of  the  cattle,  and  they  were  to  be  taken  from  the  pasturage; 
and  if  they  further  believe,  from  the  evidence,  that  the  pasturage 
was  not  paid,  and  that  the  cattle  were  the  same  replevied,  then  the 
law  is  that  defendant  is  the  owner  of  the  cattle,  and  the  jury  will 
so  find,  and  will  find,  as  a  part  of  their  verdict,  that  the  said  de- 
fendant is  the  owner  of  the  cattle  in  controversy.-^* 

§  1782.     Waiver  of  lien 
See,  also,  post,  §  1788. 

You  are  instructed  that,  if  you  find  from  the  evidence,  by  the 
greater  weight  thereof,  that  the  plaintiffs,  at  the  time  of  the  sale 
of  the  cattle  in  question  to  T.,  and  of  the  execution  by  T.  of  the  pur- 
, chase-money  mortgage  in  suit,  knew  that  it  was  the  purpose  and 

intent  of  T.  to  ship  said  cattle  out  to  and  sell  the  same. 

for  the  purpose  of  procuring  money  with  which  to  pay  the  purchase 
price  thereof,  and  with  such  knowledge  made  such  sale  to  him, 
and  took  such  mortgage  from  him  in  contemplation  of  the  sale  of 
said  cattle  by  said  T.,  then  you  may  infer  that  the  plaintiffs  con- 
sented to  such  sale,  and  by  such  acts  waived  the  lien  of  their  mort- 
gage; or,  if  you  find  from  the  evidence,  by  the  greater  weight 
thereof,  that  the  plaintiffs,  at  the  time  of  the  sale  of  said  cattle  and 
the  execution  of  said  mortgage,  orally  consented  to  the  sale  of  said 
cattle  by  T.,  you  will  find  that  they  waived  the  lien  of  their  said 
mortgage.^® 

§  1783.     Right  of  mortgagee  to  take  possession  of  property  be- 
fore maturity  of  debt  secured 

The  jury  are  instructed  that,  under  a  mortgage  like  the  one  in 
evidence  before  the  jury  in  this  case,  the  mortgagee  is  entitled  to 
the  immediate  possession  of  the  property  mortgaged,  and  may 
take  the  same  and  reduce  the  same  into  possession  at  any  time 
before  the  rights  of  creditors  or  third  persons  attach  by  purchase 
or  by  lien  under  execution.'^*' 

18  Bell  V.  Prewitt,  62  111.  361.  20  wtiisler  v.  Roberts,  19  111.  274. 

19  Livingston  v.  Stevens,  94  N.  W. 
925,  122  Iowa,   62. 
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§  1784.     Right  of  mortgagee  to  possession  under  insecurity  clause 
§   1784(1).    Kansas 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that,  at  the  time  defendant  entered  and  had  the  wheat  cut,  he  was 
acting  in  the  interest  of  and  for  and  on  behalf  of  the  bank,  of 
which  he  was  cashier  as  well  as  for  himself,  and  that  the  bank 
deemed  itself  insecure,  then  his  actions  were  rightful  under  the 
chattel  mortgage,  and  the  plaintiff  cannot  recover  in  this  action, 
and  your  verdict  should  be  for  the  defendant.  In  determining 
this  last  question  it  is  wholly  immaterial  whether  the  bank  had 
good  cause  to  deem  itself  insecure  or  not.^^ 

§   1784(2).     Missouri 

The  jury  are  instructed  that  the  mere  fact  that  the  plaintiff  or 
the  beneficiaries  in  the  note  and  deed  of  trust  shown  in  evidence 
deemed  himself  or  themselves  insecure,  or  that  he  or  they  deemed 
the  payment  of  the  note  by  defendants  as  insecure,  is  not  conclu- 
sive upon  the  jury.  And  it  is  for  the  jury  to  consider  all  the  facts 
and  circumstances  shown  in  evidence,  and  from  them  to  determine 
whether  plaintiflf  or  said  beneficiaries  had  reasonable  grounds  for 
deeming  himself  or  themselves  insecure,  or  for  deeming  the  pay- 
ment of  the  note  by  the  defendants  as  insecure ;  and  by  "reasona- 
ble grounds"  is  meant  such  facts  and  circumstances  as  would 
lead  a  reasonably  prudent  man,  acting  in  good  faith,  to  believe  him- 
self insecure  in  the  respects  above  mentioned.^^ 

§   1784(3).     New  Yoric 

The  jury  are  instructed  that,  under  the  provisions  of  the  mort- 
gage given  to  defendant  that  whenever  he  should  deem  himself 
unsafe  he  could  take  possession  of  the  mortgaged  property  and 
sell  it  to  satisfy  the  debt  secured,  if  you  believe  from  the  evi- 
dence that,  at  the  time  of  taking  possession  of  the  property,  the 
defendant  in  good  faith  believed  himself  insecure,  then  the  law  is 
for  the  defendant.^^ 

§  1785.     Liability  of  mortgagee   for   selling  mortgaged   property 
before  maturity  of  debt  secured 

You  are  instructed  that  under  the  mortgage  defendant  had  the 
right  to  take  possession  of  all  the  property  therein  described  at 
any  time  he  chose  to  do  so,  and  no  damage  could  be  assessed 
against  him   for   such   taking.      He   did   not,   however,    have   any 

21  Thorp  V.  Fleming,  96  P.  470,  78  23  Crutts  v.  Daly,  145  N.  Y.  S.  850, 
Kan.  237,  19  L.  R.  A.  (N.  S.)  915.  130  84  Misc.  Rep.  192;  Allen  v.  Vose,  34 
Am.  St.  Rep.  366.                                         Hun,  57. 

22  Feller  v.  McKillip,  81  S.  W.  641, 
109  Mo.  App.  61. 
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right  to  sell  said  propcrt}^  before  the  debt  secured  thereby  became 
due.  In  other  words,  while  he  would  have  a  right,  under  said 
mortgage,  to  take  possession  of  all  the  property  therein  described, 
for  the  purpose  of  preserving  the  same  mitil  the  debt  became  due, 
he  would  have  no  right  to  sell  said  property  unless  the  debt  se- 
cured by  said  mortgage,  or  some  part  of  it,  was  due ;  and,  if  he 
did  sell  said  property,  or  any  part  of  it,  before  the  debt  secured 
thereby  became  due,  or  any  part  thereof,  then  he  is  liable  to  ac- 
count to  the  plaintiffs  for  the  fair  and  reasonable  value  of  the 
property  so  sold,  without  reference  to  the  amount  for  which  the 
sale  was  made.'* 

§  1786.     Measure  of  liability  of  mortgagee  to  mortgagor  for  con- 
version 

The  jury  are  instructed  that  if  you  believe  from  the  evidence 
that  the  defendant,  without  the  consent  of  the  plaintiff,  seized  and 
carried  away  the  property  mentioned  and  described  in  the  petition 
of  plaintiff,  then  you  will  return  a  verdict  in  favor  of  plaintiff  for 
the  reasonable  market  value  of  said  property  at  the  time  of  such 
seizure,  if  any,  together  with  interest  thereon  from  the  date  the 

property  was  taken  from  the  possession  of  plaintiff  at  per 

cent,  per  annum.-^ 

§  1787.     Transfer  by  mortgagor  of  mortgaged  property — Liability 
of  purchaser  to  mortgagee 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that  defendant  bought  from   M.   cotton  on  ,  and   that  said 

cotton  belonged  to  M.  and  was  covered  by  the  mortgage  men- 
tioned in  the  evidence  and  given  by  M.  to  plaintiff,  and  that  the 
said  cotton  was  raised  in  the  county  where  the  said  mortgage  was 
recorded,  then  you  should  find  for  the  plaintiff  for  the  value  of  said 
cotton,  not  exceeding  the  amount  of  the  debt  secured  by  the  mort- 
gage.^® 

§  1788.     Same — Effect  of  consent  of  mortgagee 
§   1788(1).    Kansas 

The  jury  are  further  instructed  that  if  by  the  terms  of  the  mort- 
gage the  property  described  therein  is  left  in  the  possession  of 
the  mortgagor,  and  the  mortgagee  knowingly  consents  that  the 
mortgagor  may  sell  said  property  and  receive  the  proceeds  there- 
for, then  the  mortgagor  becomes  the  agent  of  the  mortgagee  to 
sell  said  property,  and  a  person  buying  the  same  will  acquire  the 

24  Koster  v.   Seney,  69  N.  W.  S6S,  26  Polytinski  v.  M.  F.  Patterson  & 

100  Iowa,  558.  Son,  57  So.  130,  3  Ala.  App.  302. 

2  5  Crouch  Hardware  Co.  v.  Walker, 
113  S.  W.  163,  51  Tex.  Civ.  App.  571. 
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said  property  free  and  clear  of  any  incumbrance  of  said  mort- 
gage.-' 

§   1788(2).     South  Carolina 

Gentlemen,  I  charge  you  that,  if  the  mortgagee  consented  that 

the  mortgagor dispose  of  and  sell  the  automobiles  covered 

by  this  mortgage,  and  if  R.  bought  the  automobile  through  the 
mortgagor,  or  those  acting  for  the  mortgagor,  then  R.  gets  a 
good  title  to  the  automobile,  if  you  find  that  the  mortgagee  con- 
sented to  the  sale  of  these  automobiles,  or  to  the  sale  of  any  one 
of  them,  because  all  of  them  are  in  the  same  condition — what  ap- 
plies to  one  applies  to  all,  because  the  condition  of  the  mortgage 
is  the  same  as  to  all— if  the  mortgagee  consented,  either  before 
he  took  the  mortgage  or  after,  that  the  mortgagor  could  sell  the 
property,  and  in  the  course  of  business  the  mortgagor  did  sell  the 
property,  a  good  and  complete  title  passed  to  R.,  and  he  is  entitled 
to  keep  the  automobile ;  but  the  defendant  must  prove  by  the  pre- 
ponderance of  the  evidence,  by  the  greater  weight  of  the  evidence, 
not  beyond  a  reasonable  doubt,  and  not  necessarily  by  the  greater 
number  of  witnesses,  but  by  the  greater  weight  of  the  evidence, 
that  the  mortgagee  did  so  consent  for  the  mortgagor  to  sell.''* 

§  1789.     Payment   and    tender   of   mortgage    debt — Sufficiency    of 
tender 

You  are  instructed  that,  if  you  find  the  defendant  was  convert- 
ing the  property,  or  had  converted  the  property  prior  to  the  bring- 
ing of  this  action,  and  that  suit  had  been  commenced  before  the 
alleged  tender  was  made  in  this  case,  and  you  find  that  the  note 
for  which  the  mortgage  was  given  as  a  security  contained  a  pro- 
vision for  a  stipulated  attorney's  fee,  and  that  the  note  was  past 
due,  and  had  been  placed  in  the  hands  of  an  attorney  for  collec- 
tion, and  you  find  the  defendant  failed  or  refused  to  tender  the  at- 
torney's fee  provided  in  said  note,  the  tender  was  insufificient,  and 
you  will  find  the  issues  for  the  plaintiiT.^^ 

§  1790.     Extinguishment  of  mortgage  by  taking  new  note 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
plaintiff  took  from  D.  a  chatt-el  mortgage  on  the  property  in  ques- 
tion, and  if  you  further  find  that  thereafter,  and  after  the  prop- 
erty had  been  transferred  to  C,  the  plaintiff  took  from  C.  a  mort- 
gage and  note  under  an  agreement  with  C.  that  it  was  in  pavment 
of  and  release  of  the  D.  mortgage,  then  the  D.  mortgage  became 
discharged;   and  if  you  further  believe  and  find  from  the  evidence 

2  7  Drumm-Flato  Commission  Co.  v.  29  First    Xat.    Bank    of    Stigler    v. 

Barnard.  72  P.  257,  GG  Kan.  568.  Howard,  15S  P.  927,  59  Okl.  237. 

2  s  Cndd  V.  Rogers,  9S  S.  E.  7'JiJ,  111 
S.  C.  507. 
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that  one  purchased  the  property  in  question  and  gave  a 

valuable  consideration  therefor,  before  the  C.  mortgage  w^as  filed 
for  record,  and  that  the  said  purchaser  sold  the  property  in  ques- 
tion to  one  ,  and  the  said  sold  it  to  the  defendant, 

your  verdict  should  be  in  favor  of  the  defendant.^" 

§  1791.  Release  or  satisfaction  of  mortgage — Sufficiency  of  release 
You  are  instructed  that  if  you  find,  from  the  evidence  in  this 
case,  that  defendants  purchased  from  H.  certain  cattle  which  had 
been  mortgaged  by  said  H.  to  the  plaintiff,  and  on  which  plain- 
tiff at  that  time  held  a  mortgage,  and  that  afterwards  the  de- 
fendants paid  or  caused  to  be  paid  to  plaintiff  a  certain  amount  of 
money,  which  it  was  intended  by  defendants  and  plaintiff  should 
be  in  full  payment  for  a  release  of  the  interest  that  plaintiff  had 
therein,  by  reason  of  a  chattel  mortgage  thereon,  given  by  said 
H.  to  plaintiff,  and  that  the  cattle  in  controversy  are  a  part  or 
all  of  said  property  so  intended  to  be  released,  then  in  that  case 
the  cattle  in  controversy  would  be  fully  released,  although  the  re- 
lease in  writing  failed  to  describe  fully  the  cattle  intended  to  be 
released. ^^ 

§  1792.     Duty  of  mortgagee  to  enter  of  record  partial  payment  of 
mortgage  debt 

'  You  are  instructed  that  the  burden  rests  on  the  defendant  to 
show  to  your  reasonable  satisfaction  by  the  preponderance  of  the 
evidence,  that  his  plea  that  the  mortgage  was  wholly  paid  before 
notice  was  given  is  true,  and  if  defendant  has  failed  to  discharge 
that  burden,  you  must  find  for  the  plaintiff"  as  to  the  issues  pre- 
sented by  that  plea.^'^ 

The  court  charges  the  jury  that  the  law  does  not  require  a  man 
to  enter  upon  the  record  of  any  mortgage  any  partial  payment 
until  a  written  notice  or  request  to  do  so  is  given  the  person  hold- 
ing said  mortgage.^^ 

§  1793.     Liability  to  penalty  for  failure,  after  payment  of  mort- 
gage, to  satisfy  it  of  record 

You  are  instructed  that  this  suit  is  brought  for  the  recovery  of  a 
penalty  on  account  of  the  failure  of  the  defendant  to  mark  the 
records  "Canceled"  or  "Satisfied."  The  gist  of  the  action  is  the 
failure  on  the  part  of  the  defendant  to  satisfy  the  records  after 
notice  in  writing  to  satisfy,  and  the  plaintiff  does  not  have  to  prove 
that  he  has  sustained  any  damages.^* 

80  Western  Auction  &  Storage  Co.  ss  Hart  v.  Sharpton,  27  So.  450.  124 

V.  Shore  (Mo.  App.)  179  S.  W.  769.  Ala.  638. 

3 1  Drumm-Flato  Commission  Co.  v.  3  4  Hoffman  v.   Knight,  28  So.  593, 

Barnard,  72  P.  257,  66  Kan.  568.  127  Ala.  149. 

3  2  Lynn   v.   Bean,  37   So.  515,   141 
Ala.  236. 
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You  are  instructed  that,  if  the  jury  beHeve  from  the  evidence  that 
the  plaintiff  had  fully  paid  the  mortgages,  and  had  served  writ- 
ten notice  upon  the  defendant  to  mark  the  records  "Satisfied,"  and 
that  the  defendant  failed  for  more  than  two  months  to  satisfy  the 
records  after  having  received  said  notice,  it  is  not  necessary  for 
the  plaintiff  to  prove  that  he  sustained  any  damages  on  account 
of  such  failure.^^ 

§  1794.     Notice  of  foreclosure 

The  jury  are  instructed  that  a  posting  of notices  for  each 

sale  in  public  places  in  the  town  of ,  in coun- 
ty, for days  before  each  sale,  giving  date,  terms,  and  place 

of  sale,  would  be  a  compliance  with  the  conditions  of  foreclosure 
provided  by  the  mortgage  mentioned  in  the  evidence.^^ 

§  1795.  Burden  of  proof  in  action  against  third  person  to  en- 
force mortgage 
The  jury  are  further  instructed  that  the  burden  of  proving  his 
case  is  on  the  plaintiff,  and  in  order  to  recover  in  this  suit  he  must 
prove,  by  a  preponderance  of  the  evidence,  that  the  defendant 
wrongfully  took  the  cattle  in  controversy,  or  that  he  wrongfully 
detained  them  after  demand  made  by  the  plaintiff.^' 

§  1796.  Sufficiency  of  evidence  in  action  to  enforce  mortgage — 
Necessity  of  showing  existence  of  note  described  in 
mortgage  as  secured 

The  jury  are  further  instructed  that  the  foundation  of  the  mort- 
gage is  the  note  therein  described,  that  the  mortgage  is  a  mere  se- 
curity for  the  payment  of  the  note,  and  the  plaintiff'  cannot  re- 
cover in  this  suit,  unless  he  has  proved  the  existence  of  the  note 
described  in  the  mortgage,  if  any  is  described ;  and  if  the  note  de- 
scribed in  the  mortgage  has  not  been  introduced  in  evidence,  nor 
its  absence  accounted  for,  and  there  is  no  evidence  showing  the 
existence  of  such  a  note,  the  plaintiff  cannot  recover,  and  the  jury 
will  find  for  the  defendant.^* 

§  1797.     Rights  of  mortgagor  where  foreclosure  sale  irregular 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  property  mentioned  in  the  evidence  sold  for  its  value  at 
the  purported  sale  under  the  mortgage  given  on  said  property 
by  defendant  and  sought  to  be  enforced  in  this  action,  you  will 
find  the  price  so  brought  to  be  the  amount  of  credit  to  which  de- 
fendant is  entitled  for  the  property  so  attempted  to  be  sold.^^ 

35  Hoffman  v.   Knight,  28   So.   593,  3?  Bell  v.  Prewitt,  62  111.  361. 
127  Ala.  149.  3s  Bell  v.  Prewitt,  62  111.  361. 

36  Speakman  v.  Vest,  51  S.  W.  9S0,  3  9  Speakman  v.  Vest,  51  So,  980, 
166  Ala.  235.  166  Ala.  235. 
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CHAPTER  LXXXVIII 

COLLISION 

§  179S.     Care  required  in  moorins>:  vessels  to  prevent  drifting  against  other 
vessels. 
1799.     Liability  of  steamer  with  respect  to  row  boats. 

§   1798.     Care    required    in    mooring    vessels    to    prevent    drifting 
against  other  vessels 

Yon  are  instructed  that  this  is  an  action  based  upon  alleged  neg- 
ligence of  the  defendants.  The  plaintiffs  had  a  fleet  of  coal  flats 
and  boats  on  the. side  of  the  river,  and  the  defend- 
ants had  a  similar  fleet  of  coal  flats  and  boats  higher  up  the  river. 
According  to  the  evidence,  there  was  about  one  hundred  and  twen- 
ty-five or  one  hundred  and  fifty  feet  between  the  head  of  the 
plaintiffs'  fleet  and  the  stern  of  the  defendants'  fleet.     On  Sunday, 

,  the  river  began  to  rise,  and  continued  to  rise  on  Sunday, 

Monday,  Tuesday,  and  Wednesday.  I  believe  on  Tuesday  evening 
there  was  a  rise  in  the  river  of  about  tAventy  or  twenty-one  feet. 
On  Wednesday  morning  it  had  risen  some  six  feet  or  so,  and  was 
about  twenty-seven  feet  high.     On  the  morning  of  Wednesday,  the 

,  the  defendants'  fleet  broke  loose  from  its  mooring,  drifted 

down  the  river,  struck  the  plaintiff's'  fleet,  and  broke  it  loose  from 
its  moorings;  and,  according  to  the  evidence,  the  plaintiffs  lost 
a  good  portion  of  their  fleet,  including  coal  and  other  property.  If 
the  fleet  of  the  defendants  broke  loose  from  the  negligence  of  the 
defendants,  they  would  be  liable  to  the  plaintiffs,  and  liable  to  pay 
to  the  plaintiffs  all  the  damage  that  they  sustained  in  consequence 
of  striking  their  fleet  and  breaking  it  loose  from  its  moorings.  If 
there  was  no  negligence  on  the  part  of  the  defendants,  of  course 
there  is  no  liability  to  the  plaintiffs.  What  is  negligence?  It  is  do- 
ing something  which  an  ordinarily  prudent  man  would  not  do  un- 
der the  surrounding  circumstances,  or  neglecting  to  do  some- 
thing which  an  ordinary  prudent  man  would  do  under  the  cir- 
cumstances. The  surrounding  circumstances  include  not  only 
what  existed  at  ^the  time,  but  the  reasonable  probabilities  of  the 
future.  Men  are  bound  to  anticipate  what  may  reasonably  happen, 
and  provide  against  that.  The  defendants  were  bound  to  furnish 
skillful,  competent  men  in  charge  of  their  fleet,  especially  when 
there  was  high  water  and  a  large  fleet.  If  they  failed  to  furnish 
skillful  experienced  men  in  charge  of  the  fleet,  it  would  be  a  neg- 
lect of  their  duty ;  and  that  in  law  is  negligence.  That  would  be 
the  personal  negligence  of  the  defendants, — if  they  failed  to  supply 
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and  have  on  the  fleet  skillful  and  competent  men  in  charge  of  it. 
But  the  defendants  are  liable  for  the  men  that  were  employed,  not 
only  the  fleet  boss,  who,  according  to  the  evidence,  had  charge  of  the 
fleet;  but  if  the  fleet  boss,  or  the  men  employed  on  the  fleet,  were 
guilty  of  negligence,  in  law  it  is  the  negligence  of  the  defendants, 
because  they  were  their  servants.* 

§  1799.     Liability  of  steamer  with  respect  to  row  boats 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  persons 

in  charge  of  the  towboat  of  the  defendant ,  as  it  passed  up  the 

river  between and ,  at  the  time  mentioned  in 

the  evidence,  to  have  the  said  boat and  its  tow  under  reason- 
able control  and  to  keep  a  lookout  ahead  to  avoid  collision  with 
persons  that  were  using  the  river  for  passage,  and  to  exercise  or- 
dinary care  to  prevent  coming  into  collision  with,  or  injuring,  such 
persons ;  and,  if  you  shall  believe  from  the  evidence  that  the  per- 
sons in  charge  of  defendant's  said  boat  negligently  failed  to  per- 
form these  duties,  or  any  of  them,  and  that  by  reason  thereof  the 
plaintiff's  intestate,  ,  while  rowing  in  the  rowboat  men- 
tioned in  the  evidence,  came  in  collision  with  the  defendant's 
tow  and  as  a  result  thereof  was  thrown  into  the  river  and  drowned, 
then  the  law  is  for  the  plaintiff",  and  you  should  find  for  him  such 
sum  in  damages  as  you  may  believe  and  find  from  the  evidence 

will  reasonably  compensate  the  estate  of  the  decedent,  ,  for 

the  destruction  of  his  power  to  earn  money,  not  exceeding  the  sum 
of  $ ,  the  amount  claimed  Tn  the  petition.^ 

The  jury  are  further  instructed  that,  although  they  may  believe 
and  find  from  the  evidence  that  upon  the  occasion  in  question  the 

decedent,  ,  was  himself  negligent,   and  that  his   negligent 

acts  or  conduct  caused,  or  contributed  to  cause  or  bring  about,  the 
accident  and  his  injury,  yet,  if  the  jury  shall  further  believe  and 
find  from  the  evidence  that  the  servants  or  employes  of  defendant 

in  charge  and  control  of  its  towboat, ,  upon  the  occasion  in 

question,  after  obtaining  knowledge  of  the  peril  or  danger  of  the 
decedent  from  said  towboat  or  its  barges,  if  they  did  so,  could,  by 
the  exercise  of  ordinary  care  and  diligence  on  their  part  and  with 
the  means  at  their  command,  have  rescued  the  decedent  or  pre- 
vented him  from  drowning,  then  and  in  this  event  it  was  their  duty 
to  do  so,  and  if  the  jury  shall  believe  and  find  from  the  evidence 
that  said  servants  or  employes  of  defendant  negligently  failed  to 
exercise  such  care  and  diligence  after  discovering  the  peril  or  danger 
of  decedent,  and  by  reason  and  as  the  proximate  result  thereof  de- 

1  Gilchrist  v.    Hartley,   47  A.   972,  2  Mouongahela   River  Consol.   Coal 

198  Pa.  132.  &  Coke  Co.  v.  Lancaster's  Adm'r,  183 

S.  W.  2.58,  169  Ky.  24. 
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cedent  was  drowned,  then  and  in  this  event  the  law  is  for  plaintiff, 
and  the  jury  should  so  find  and  fix  his  damages  as  indicated  in  in- 
struction No. .^ 

The  jury  are  instructed  that  unless  they  shall  believe  and  find 
from  the  evidence  as  indicated  in  the  first  or  second  instructions, 
then  and  in  this  event  the  law  is  for  defendant,  and  they  should 
return  a  verdict  for  it.* 

The  jury  are  further  instructed  that  it  was  the  duty  of  the  de- 
cedent,   ,  in  using  the  river  on  the  occasion  in  ques- 
tion as  a  passway,  to  exercise  such  care  as  may  be  usually  expected 
of  an  ordinarily  prudent  person  under  like  or  similar  circumstances 
to  those  shown  to  exist  in  this  case  by  the  proof  to  learn  of  the 

coming  of  the  steamer ,  and  to  keep  out  of  its  way  and  avoid 

injury  therefrom,  or  the  boats  or  barges  it  was  towing;  and,  if  the 
jury  shall  believe  and  find  from  the  evidence  that  the  decedent  on 
the  occasion  in  question  failed  to  exercise  such  care  for  his  own 
safety,  and  but  for  such  failure  on  his  own  part,  if  any  there  was, 
he  would  not  have  been  struck,  run  over,  or  injured  by  said  boat 
or  its  tow  of  barges,  then  and  in  this  event  the  law  is  for  the  defend- 
ant, and  the  jury  should  find  for  it,  although  they  may  believe  from 
the  evidence  the  defendant  was  negligent  in  any  or  all  the  respects 

indicated  in  instruction  No. ,  and  that  such  negligent  conduct 

on  its  part,  if  any  there  was,  contributed  to  cause  or  bring  about 
the  injury  and  death  of  decedent.'^ 

The  jury  are  instructed  that  the  phrase  "ordinary  care,"  as  used 
and  meant  in  these  instructions  and  as  applied  to  both  the  defend- 
ant company  and  the  decedent, ;  is  that  degree  of  care,  or 

such  care,  as  an  ordinarily  prudent  person  engaged  in  like  or  similar 
business,  occupation,  or  employment  would  ordinarily  exercise  un- 
der the  same  or  similar  circumstances  to  those  shown  to  exist  in 
this  case  by  the  proof;  and  the  words  "negligent"  and  "negligently," 
as  used  and  meant  in  these  instructions  and  as  applied  both  to  de- 
fendant and  the  decedent,  is  the  failure  to  exercise  ordinary  care 
as  defined  in  this  instruction.® 

"  Monongaliela   River   Consol.   Coal  5  Monongahela  River  Consol.   Coal 

&  Coke  Co.  V.  Lancaster's  Adm'r,  183  &  Coke  Co.  v.  Lancaster's  Adm'r,  ISii 

S.   W.   258,    169   Ky.   24.  S.  W.  2.58,  169  Ky.  24. 

4  Monongahela   River   Consol.   Coal  c  iNionongahela   River  Consol.  Coal 

&  Coke  Co.  V.  Lancaster's  Adm'r,  183  &  Coke  Co.  v.  Lancaster's  Adm'r,  183 

S.  W.  258,  169  Ky.  24.  S.  W.  258,  169  Ky.  24. 
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CHAPTER  LXXXIX 

COMPROMISE  AND  SETTLEMENT 

§  ISOO.     Consideration. 

ISOO(l).  Alabama. 
1800(2).  Texas. 

1801.  Effect  of  agreement. 

1801(1).  Arkansas. 
1801(2).  Michigan. 
1801(3).  Texas. 

1802.  Scope  of  settlement. 

1803.  Presumption  as  to  scope  of  settlement. 

1804.  Setting  aside  for  fraud  and  concealment. 

1804(1).  Missouri. 
1804(2).  Oregon. 

1805.  Burden  of  proof  where  party  seeks  to  impeach  settlement. 

1806.  Matters  considered  in  determining  whether  settlement  shall  stand. 

See,  also,  Accord  and  Satisfaction ;    Payment ;    Release  and  Discharge. 

§  1800.     Consideration 
Compromise  of  disputed  claim  as  consideration  for  note,  see  ante,  §  10G3. 
§   1800(1).     Alabama 

The  jury  are  instructed  that  if  you  believe,  from  the  evidence  in 

this  case,  that  the  claim  of  against  the  defendant  in  this 

case,  and  sued  on  in  this  case,  was  absolutely  and  clearly  unsus- 
tainable at  law  or  equity,  its  compromise  would  constitute  no  suffi- 
cient legal  consideration,  and  any  promise  of  the  defendant  after- 
wards made  either  to  or  to  the  plaintiff  in  this  case,  made 

in  a  spirit  of  compromise,  would  be  void  for  want  of  consideration.* 

§   1800(2).     Texas 

You  are  instructed  that  a  compromise  is  an  agreement  made  be- 
tween two  or  more  parties  as  a  settlement  of  matters  in  dispute 
between  them,  and  in  order  to  make  a  consideration  for  a  compro- 
mise a  binding  one,  there  must  be  some  matter  of  doubt  between 
the  parties  as  to  whether  a  legal  obligation  exists  or  not.^ 

§  1801.     Effect  of  agreement 
§  1801(1).     Arkansas 

You  are  instructed  that  the  plaintifT  in  this  case  sues  the  defend- 
ant for  a  certain  amount  of  money  he  claims  that  defendant  owes 
him,  and  defendant  denies  that  he  owes  plaintiff  anything,  and  sets 
up  by  way  of  a  set-off  a  certain  amount  he  claims  that  plaintiff  owes 
him.  The  burden  of  proof  is  upon  plaintiff  to  show  from  the  tes- 
timony in  this  whole  case  that  he   is   entitled  to  recover  in   this 

1  Ivy  Coal  and  Coke  Co.  v.  Long,  2  Fidelity  Trust  Co.  v.  Rector  (Civ. 

36  So.  722,  139  Ala.  535.  App.)  190  S.  W.  842. 
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case,  and  the  same  is  true  as  to  defendant  on  the  set-off  pleaded  by 
him.  If  you  believe  there  was  a  settlement  between  plaintiff  and 
defendant,  and  that  all  matters  affecting  the  account  between  them 
were  brought  into  such  settlement,  and  this  settlement  was  final, 
and  everything  agreed  to,  and  no  material  mistakes  were  made,  and 
no  fraud  was  practiced  by  the  defendant  on  the  plaintiff',  your  ver- 
dict will  be  for  the  defendant  in  this  case.* 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
plaintiff  and  defendant  had  a  settlement  of  their  business  trans- 
actions in  the  month  of ,  and  in  which  settlement  the  proper- 
ty and  items  mentioned  in  the  account  sued  on  herein,  were  con- 
sidered and  accounted  for,  then  your  verdict  should  be  for  the  de- 
fendant, unless  you  find  from  a  preponderance  of  the  evidence  that 
there  was  a  material  mistake  made  in  such  settlement  to  the  prej- 
udice of  the  plaintiff,  by  the  omission  of  one  or  more  items  of 
their  business  transactions,  or  that  there  was  fraud  or  coercion,  or 
violence,  or  threats  of  such,  committed  by  the  defendant.* 

§   1801(2).     Michigan 

The  jury  are  instructed  that,  if  these  two  men  in made  an 

unfounded  claim,  and  made  it  knowingly,  knowing  that  they  had 
no  color  of  right  to  it,  but  asserted  an  unjust  claim,  and  induced  the 
parties  to  compromise,  under  the  circumstances,  in  order  to  avoid 
litigation,  it  would  not  be  binding  on  the  company ;  but,  if  these 
two  men  did  find  fault  with  the  lumber,  and  had  good  reason  to 
find  fault,  if  it  did  not  comply  with  the  contract,  and  they  talked 
about  it,  and  they  finally  made  this  offer  in  good  faith,  and  those 
parties  said,  "We  will  take  the  money,"  and  took  it,  they  are  bound 
by  the  contract,  because,  in  that  case,  there  would  be  a  valid  dis- 
pute between  the  parties,  settled  up  by  agreement.  On  the  other 
hand,  if  it  were  a  fraudulent  scheme  on  the  part  of  these  parties  to 
beat  the  defendant  out  of  the  money,  it  would  not  be  binding.^ 

You  are  instructed  that,  whether  a  settlement  of  a  claim  is  right 
or  wrong,  the  law  holds  a  party  to  diligence  who  proposes  to  avoid 
it.  If  he  acquiesces  for  an  unreasonable  length  of  time,  he  will  be 
bound  by  it.  If  he  seeks  to  repudiate  it,  he  must  do  so  at  the  first 
opportunity,  or  account  for  and  excuse  the  delay.  By  acquiescence 
for  an  unreasonable  length  of  time,  without  excuse,  he  affirms  the 
settlement,  whether  it  was  originally  right  or  not.  In  this  case 
those  interested  in  the  claim,  if  any  ever  existed,  waited  for  more 
than years  after,  as  the  defense  claim,  it  had  been  adjusted. 

3  Russell  V.  Stewart,  94  S.  W  47,  78  s  Nash  v.  Manistee  Lumber  Co.,  42 
Ark.  603.                                                           N.  W.  840,  75  Mich.  .346. 

4  Russell  V.  Stewart,  94  S.  W.  47, 
78   Ark.   603. 
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This  was  an  unreasonable  length  of  time  to  wait.  If,  therefore,  such 
settlement  as  is  claimed  was  effected  of  the  claim,  you  will  find  for 
the  defense.® 

You  are  instructed  that  when  a  matter  is  settled  by  the  parties 
in  interest,  and  there  is  no  unfairness,  and  all  the  facts  are  equally 
known  to  both  sides,  the  settlement  is  final.  This  principle  ac- 
quires new  force  when  death  has  interposed  to  close  a  party's  lips." 

§  1801(3).     Texas 

You  are  instructed  that  if,  from  the  evidence  in  this  case,  you  be- 
lieve and  find  that  on  the day  of ,  the  plaintifif  and  the 

defendant  had  a  full  and  complete  settlement  and  adjustment  of  all 
matters  and  accounts  between  them  prior  to  the  said day  of 

then  and  in  that  case  you  Avill  not  take  into  consideration 

anything   that   occurred   between   the  plaintiff   and   the   defendant 

before  and  prior  to  the day  of ;  but  in  this  connection 

you  are  instructed  that  the  burden  is  upon  the  company  to  show 
the  said  settlement  by  a  preponderance  of  the  testimony.* 

§  1802,     Scope  of  settlement 

You  are  instructed  that  the  defendant  in  this  case,  the  estate  of 

,  says  that  if  these  two  claims  were  not  formally  presented 

and  made  a  part  of  the  plaintiffs'  contention  in  the  former  suit  or 
proceeding,  in  fact,  by  agreement  between  the  parties,  the  amounts 

allowed  in  the  two  former  claims — the  one  by ,  administrator, 

and  the  other  by  the  present  claimants — were  allowed  by  compro- 
mise and  agreement  between  the  executors  of and  the  ad- 
ministrator and  the  heirs  of  — ,  the  plaintiffs  in  this  suit,  and 

that  such  settlement  was  to  embrace  and  cover  everything  and 

every  claim  and  demand  between  them  and  the  estate  of .    If 

you  find  such  was  the  fact,  then  your  verdict  will  be  for  the  de- 
fendant. If  you  find  that  both  of  these  claims  were  not  included 
in  any  settlement  and  compromise,  but  that  one  or  the  other  was 
so  included  and  covered  by  the  settlement  and  compromise,  and 
the  other  was  not,  then  your  verdict  could  only  be  for  that  claim, 
with  interest,  which  was  not  included  in  the  compromise  and  set- 
tlement, after  first  deducting per  cent,  commission.     But  if 

you  find  that  neither  was  included  in  the  settlement  and  compro- 
mise, and  had  not  been  before  adjudicated  in  the  first  proceeding, 
then  the  plaintiffs  would  be  entitled  to  recover  the  amount  of  their 
claim,  first  deducting  the  commission  of per  cent,  to  which 

was  entitled,  and  give  interest  at per  cent,  from  the 

fi  Foote  V.   Foote.  28  N.   W.  90,  61  «  Red  Mineral  Sprinss  Development 

'Slich.  ISl.       .  '  Co.  V.  Davis  (Civ.  App.)  1G4  S.  W.  427. 

-  Foote  V.  Foote,  2S  N.  W.  90,  61 
Mich.   ISl. 
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time  he  became  liable  to  pay  such  claim.  If  the  jury  find  that,  at 
the  time  the  receipt  in  question  was  given,  the  plaintiffs  were  ig- 
norant of  the  sale  of  the  timber  made  by under  said  power 

of  attorney  to on ,  said  receipt  would  not  be  a  bar  to 

the  plaintiffs'  right  to  recover  in  this  action  for  the  amount 

received  from for  said  timber,  unless  you  find  that  a  settle- 
ment of  the  two  claims— one  by ,  administrator,  and  the  other 

by  plaintiffs  in  this  case — was  intended  to  include  all  dealings  be- 
tween    and  the  estate  of  ,  and  the  dealings  between 

and  the  plaintiffs  in  this  suit,  and  that  the  same  was  made 

with  the  assent  and  approval  of  the  plaintiffs  in  this  suit." 

You  are  instructed  that  the  law  favors  the  settlement  of  disputed 
matters  between  parties,  and  approves  of  compromises  of  unsettled 
and  disputed  claims.  When  parties  enter  into  a  settlement^  of  their 
matters,  the  law  will  presume  they  consulted  their  own  interests 
in  making  the  arrangement,  and  such  settlements  will  be  encour- 
aged by  the  law,  and  they  will  not  be  interfered  with  where  there  is 
no  fraud  or  mistake.  If  a  settlement,  by  way  of  a  compromise  of 
a  disputed  claim,  is  made,  it  cannot  be  avoided  by  either  party,  on 
a  claim  of  any  fraud  about  it,  unless  the  party  who  makes  such 
claim,  and  seeks  to  rescind  the  settlement,  returns  to  the  other 
party  what  he  has  received  by  virtue  of  it.  If  he  keeps  what  he  re- 
ceives, he  recognizes  the  settlement,  and  is  bound  by  it.    If  the  jury 

find  that  the  receipts  were  signed  at ,  with  the  understanding 

that  they  were  not  to  include  the  money  received  for  the  land  sold 

,  and  that  the matter  was  to  be  adjusted  as  agreed  by 

at on ,  and  if  you  find  that had  agreed 

Avith  at  that  time  that  they  would  pay  this  item  if  they 

found  it  to  be  the  fact  that ' had  sold  the  land  to  T.,  then 

the  plaintiffs  are  entitled  to  recover  the  amount  received  for  this 

land,  dollars  with  interest  on  the  same  from  ,  after 

first  deducting  from  the dollars  the  amount  of  commission 

at per  cent.     But  if  you  find  that  the  agreement  by 

was  to  pay  that  sum  only  in  the  event  of  not  settling  the  two  claims, 

one  by  • administrator,  and  the  other  by  the  plaintiffs  in  this 

case,  and  if  you  find  that  such  final  settlement  was  consummated, 
then  the  plaintiffs  cannot  recover  in  this  action.  If  the  jury  find 
that,  when  the  receipts  were  signed  by  plaintiffs,  they  did  not  know 

that had  sold  the  land  to  T.,  and  the  timber  to ,  and 

did  not  compromise  and  settle  the  two  claims,  but  signed  the  said 
receipt  believing  that  the  account  rendered  to  them  was  a  true 
statement  of  all  the  money  received  by for  the  sale  of  lands 

»  Hart  V.  Gould,  28  N.  W.  831,  62  Mich.  262. 
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and  timber  under  the  power  of  attorney,  then  the  signing  of  said 
receipts  would  have  no  effect  on  their  right  to  recover  in  this  action. 

If  the  jury  find  that ,  in  his  life-time,  received  $ from 

T.,  and  $ from  — — — ,  in  payment  for  lands  or  timber  belong- 
ing to  plaintiffs  sold  by  him ;  that  he  never  accounted  to  plaintiffs 
for  the  same;  and  that,  in  making  the  settlement  and  signing  the 
receipts,  these  items  were  not  known  to  or  taken  into  account  by 
plaintiffs — then  plaintiffs  are  entitled  to  recover  these  items,  with 
interest  from  the  time  the  money  was  paid  to }^ 

§  1803.     Presumption  as  to  scope  of  settlement 

The  jury  are  instructed  that  if  the  jury  believe,  from  the  evidence, 
that  after  the  alleged  storage  the  plaintiffs  had  a  full  settlement  of 
their  accounts  against  C,  and  made  no  charge  'for  storage,  the  pre- 
sumption is  that  they  had  no  just  account  against  C.  for  storage  up 
to  the  time  of  such  settlement.^^ 

§  1804.     Setting  aside  for  fraud  and  concealment 
tNecessity  of  restoring  former  status,  see  ante,  §  1802,  note  10. 
§   1804(1).     Missouri 

The  court  instructs  the  jury  that,  even  if  they  find  from  the  evi- 
dence that  a  settlement  was  made  between  plaintiff"  and  defendant 

when  it  paid  plaintiffs  the  sum  of  $ ,  yet  if  the  jury  further 

believe  from  the  evidence  that  prior  to  such  payment  the  defend- 
ant admitted  that  said  sum  was  due  plaintiffs,  and  that  defendant's 
president  in  substance  told  one  of  plaintiffs  that  it  would  suit  him 
just  as  well  for  plaintiff's  to  sue  defendant  because  it  would  have  to 
borrow  the  money  to  pay  with,  and  that  if  it  was  sued  that  would 
put  off  the  final  payment  two  or  three  years,  and  that  by  that  time 
defendant  might  have  sold  its  property  and  have  money  to  pay 
plaintiffs  off  with,  or  defendant  might  be  busted  and  a  judgment 
would  not  hurt  it,  and  if  the  jury  further  believe  from  the  evidence 
that  thereupon  plaintiff's  made  investigations  as  to  the  financial  con- 
dition of  defendant,  and  ascertained  facts  sufficient  to  justify  an 
ordinarily  prudent  person  in  believing  that  there  was  a  reasonable 
prospect  of  defendant  becoming  insolvent,  and  that  plaintiff's  were 
induced  by  the  foregoing  facts,  if  you  so  find  the  facts  to  be,  to 
sign  the  receipt  read  in  evidence,  then  said  settlement  is  not  binding 
on  plaintiff's,  and  the  jury  must  not  find  against  plaintiffs  on  ac- 
count thereof.^' 

The  court  instructs  the  jury  that,  even  if  they  believe  from  the 
evidence  that  there  was  a  settlement  of  plaintiffs'  claim  between 

10  Hart  V.  Gould,  28  N.  W.  831,  62  12  Scott  v.  Parkview  Realty  &  Im- 
Mich.  262.  provement   Co.,    164   S.   W.   532,   255 

11  Cole  V.  Tyug,  24  111.  99,  76  Am.  Mo.  76. 
Dec.  735. 
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plaintiffs  and  defendant,  yet  if  the  jury  further  l;eHeve  from  the  evi- 
dence that  in  discussions  preliminary  to  said  settlement  the  defend- 
ant's president  told  one  of  plaintiffs  that  it  would  suit  him  just  as 
well  for  plaintiffs  to  sue  defendant,  because  it  would  have  to  borrow 
the  money  to  pay  with,  and  that  if  it  was  sued  that  would  put  off 
the  final  payment  two  or  three  years,  and  that  by  that  time  defend- 
ant micrht  have  sold  its  propert}^  and  have  money  to  pay  plaintiffs 
off  with,  or  defendant  might  be  busted  and  a  judgment  would  not 
hurt  it,  and  if  the  jury  further  believe  from  the  evidence  that  defend- 
ant's capital  stock  had  been  paid  up  with  property  put  in  at  an 
amount  far  in  excess  of  its  value,  and  that  because  of  that  fact  there 
were  large  sums  due  from  solvent  stockholders  on  account  of  their 
stock,  and  sufficient  to  pay  plaintiffs'  claim,  and  that  that  fact  was 
known  to  defendant's  president  when  he  made  the  foregoing  state- 
ment and  was  concealed  by  him  from  plaintiffs,  and  was  not  known 
to  plaintiffs,  and  that  the  foregoing  statement  of  defendant's  presi- 
dent induced  plaintiff's  to  make  said  settlement  with  defendant, 
then  such  settlement  is  not  binding  on  plaintiffs,  and  the  jury  must 
not  find  against  plaintiffs  on  account  thereof. -^^ 

You  are  instructed  that,  in  determining,  under  the  other  instruc- 
tions of  the  court,  whether  defendant  was  guilty  of  such  false  and 
fraudulent  representations  and  concealments  as  to  justify  your  find- 
ing,  and  believing  the  plaintiffs'  receipt  of  ,   mentioned  in 

the  evidence,  to  be  of  no  force  and  effect  on  that  account,  you  are 
to  take  into  consideration  the  knowledge,  if  any,  of  the  plaintiffs, 

oi-  either  of  them,  or  of  ,  their  father,  now  deceased,  at  and 

before  the  time  of  the  execution  of  said  receipt  of  ,  of  the 

facts  and  circumstances  concerning  or  connected  with  the  con- 
tracts mentioned  in  the  evidence,  and  the  grading  thereunder  and 
with  the  method  by  which  the  engineer  in  said  contracts  measured 
the  overhaul,  and  with  the  information  and  data  used  in  measuring 
the  same,  and  with  the  custom  prevailing  (if  you  find  from  the  evi- 
dence that  there  was  such  a  custom)  in  and  about  the  city  of 

as  to  estimating  the  haul  under  grading  contracts  for  subdivision 
work;  and  you  are  to  take  into  consideration  the  manner  in  which, 
and  the  routes  over  which,  the  plaintiffs  transported  the  earth 
hauled  under  said  contracts ;  and  you  are  to  take  into  considera- 
tion the  contentions,  if  any,  which  you  may  find  and  believe 
existed  between  the  parties,  and  the  several  claims,  if  any,  made  by 
each  of  the  parties;  and  you  are  to  take  into  consideration  the 
knowledge  which  the  plaintiffs,  or  either  of  them,  or  their  father, 
had,  if  any,  at  the  time  they  executed  their  receipt  of ,  con- 

13  Scott  V.  Parkview  Realty  &   Ijnyrovement  Co.,  1G4  S.  W.  532,  25."i  Mo. 
7G. 


2071  COMPROMISE  AND   SETTLEMENT  §  1805 

cerning  the  assets  and  liabilities  of  the  defendant  and  of  its  finan- 
cial condition,  and  its  prospective  ability  or  inability  to  meet  any 
judgment  secured  by  plaintiffs,  or  concerning  the  plan  under  and 
manner  in  which  the  defendant  was  organized  and  its  capital  stock 
issued,  and  the  manner  in  which  its  capital  stock  was  paid  up;  and 
you  will  also  take  into  consideration  the  means  of  knowledge,  if 
any,  which  were  available  to  plaintiffs,  and  their  father,  or  eitlier 
of  them,  to  determine  the  facts  upon  which  they  base  their  charge 
of  fraud  and  concealment ;  and  you  will  take  into  consideration  all 
other  facts,  circumstances,  and  conditions  at  the  time  tending  to 
explain  the  situation  of  the  parties,  or  which  may  have  any  bearing 
upon  your  determination  whether  such  fraudulent  representations 
or  concealments  existed,  as  defined  in  other  instructions  of  the 
court.** 

The  court  instructs  you  that  in  determining  under  the  other  in- 
structions of  the  court,  whether  the  defendant  was  guilty  of  such 
false  and  fraudulent  representations  and  concealments  as  to  justi- 
fy your  finding,  and  believing  they  are  not  bound  by  the  receipt 
of ,  in  evidence  for  that  reason,  you  are  to  take  into  consider- 
ation the  knowledge,  if  any,  which  the  plaintiffs  and  their  father,  or 
any  one  of  them,  may  have  had  concerning  the  assets  and  liabilities 
of  defendant,  or  its  financial  condition,  or  of  its  ability  or  inability 
to  meet  any  judgment  secured  by  plaintiffs,  or  concerning  the  plan 
under  and  the  manner  in  which  the  defendant  corporation  was  or- 
ganized, and  its  capital  stock  issued,  and  the  manner  in  which  its 
capital  stock  was  paid  up,  and  you  are  also  to  take  into  considera- 
tion, not  only  the  knowledge  of  the  plaintiff's  and  their  father,  or 
either  of  them,  but  also  the  means  of  knowledge  available  to  them, 
if  any.*^ 

§   1804(2).     Oregon 

The  jury  are  instructed  that,  when  parties  have  gone  to  law 
about  a  matter,  they  may  settle  between  themselves  without  the 
intervention  of  an  attorney  on  either  side,  or  with  an  attorney  on 
one  side,  if  they  see  fit  to  do  so ;  but  after  an  action  is  commenced, 
and  the  parties  appear  with  an  attorney  in  court,  any  settlement  of 
the  claim  out  of  court  without  the  knowledge  or  consent  of  the  at- 
torney is  to  be  viewed  with  suspicion.  If  there  is  any  fraud  in  the 
case,  such  a  settlement  may  be  set  aside.-^® 

14  Scott  V.  Parkview  Realty  &  Im-  provement  Co.,  164  S.  W.  532,  255  Mo. 

provement  Co.,  164  S.  W.  532,  255  Mo.  76. 

76.  16  Falconio  v.  Larsen.  48  P.  703,  31 

16  Scott  \.  Parkview  Realty  &  Im-  Or.  137,  37  L.  R.  A.  254. 
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§  1805,  Burden  of  proof  where  party  seeks  to  impeach  settlement 
You  are  instructed  that,  when  parties  who  have  had  business 
transactions  between  themselves  meet  and  make  settlement  of 
such  transactions,  the  law  presumes  that  such  settlement  is  fair  and 
legal,  and  one  seeking  to  annul  and  set  aside  such  settlement  by  suit, 
in  order  to  do  so  successfully,  must  show  by  a  preponderance  of  the 
evidence  that  a  material  mistake  was  made  in  such  settlement  to 
his  prejudice,  or  that  there  was  fraud  or  coercion,  violence,  or  a 
threat  of  such,  committed  on  the  part  of  the  other  party  in  making 
such  settlement,  and  such  suit  should  be  brought  in  a  reasonable 
time." 

§  1806.     Matters    considered   in    determining   whether   settlement 
shall  stand 

You  are  instructed  that,  in  arriving  at  your  verdict  you  are  to  be 
governed  alone  by  what  was  done-  and  said  by  the  parties  at  the 
time  of  the  settlement  made,  if  you  find  that  one  was  made,  and 
the  items  included  in  said  settlement,  which  are  included  in  the  ac- 
count sued  on  herein. ^^ 

17  RusseU  V.  Stewart,  94  S.  W.  47,  is  Russell  v.  Stewart,  94  S.  W.  47, 

78  Ark.  603.  78  Ark.  603. 
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CHAPTER  XC 

CONCEALING  BIRTH 

§  1807.    Elements  of  offense. 
1808.    Defenses. 

§  1807.     Elements  of  offense 

The  jury  are  instructed  that  if  they  believe  from  the  evidence, 

that  the  defendant,  at  any  time  within  years  next  before 

the  finding  of  this  indictment,  was  pregnant  with  a  female  child, 
and  was  then  and  there  delivered  of  said  child,  and  that  said  de- 
fendant, after  being  so  delivered  of  said  child,  did,  within  the  time 
and  at  the  county  aforesaid,  knowingly  and  willfully  endeavor 
privately  to  conceal  the  birth  of  said  child,  by  secretly  partly  burn- 
ing the  body  thereof,  or  by  secretly  hiding  the  body  of  the  said 
child,  so  that  it  was  not  and  could  not  be  known,  then  and  there, 
whether  the  said  child  was  born  alive  or  not,  then  they  will  find 
her  guilty,  and,  so  finding,  will  assess  her  punishment  at  imprison- 
ment in  the  penitentiary  for  a  term  not  less  than  nor  more 

than  • years.^ 

The  jury  are  instructed  that  the  question  as  to  whether  said 
child  was  born  dead  or  alive  is  not  submitted  to  the  consideration 
of  the  jury ;  the  crime  under  this  indictment  being  complete,  if 
the  jury  shall  believe  from  the  evidence  that  defendant,  within  the 
time  and  at  the  county  aforesaid,  was  pregnant  with  and  delivered 
of  a  female  child,  as  charged  in  the  indictment,  and  that,  after  be- 
ing so  delivered  of  said  child,  she  then  and  there  knowingly  and 
willfully — that  is  to  say,  understandingly  and  intentionally — en- 
deavored privately  to  conceal  the  birth  of  said  child,  by  secretly 
partly  burning  the  body  of  said  child,  or  by  secretly  hiding  the 
same,  so  that  it  was  not  and  could  not  be  known,  then  and  there, 
whether  the  said  child  was  born  alive  or  not.^ 

The  jury  are  instructed  that  this  is  not  a  prosecution  for  the 
murder  of  said  child,  nor  is  it  material  to  the  finding  of  a  verdict 
of  guilty  that  the  jury  should  know  whether  said  child  was  killed, 
or  whether  said  child  was  born  dead  or  alive.  It  is  sufficient,  un- 
der this  indictment,  if  the  jury  shall  believe  from  the  evidence  that 
the  defendant  was  pregnant  with  and  delivered  of  a  child,  and 
after  being  so  delivered,  in  manner  and  form  as  charged  in  the 
indictment,  endeavored  privately  to  conceal  the  birth  of  said  child, 

« 

1  State  V.  Wliite,  76  Mo.  96.  2  State  v.  White,  76  Mo.  96. 
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and  that  by  such  endeavor  to  conceal  such  h'nth  she  then  and  there 
destroyed  the  means  of  knowing  or  ascertaining  whether  said  child 
was  born  alive  or  not.' 

§  1808.     Defenses 

The  jury  are  instructed  that,  though  the  jury  may  believe  frf)m 
the  evidence  that  defendant  felt  great  shame  and  mortification  at 
the  birth  of  said  child,  still  such  feelings  are  no  defense  to  this 
prosecution,  and  the  jury  should  not  acquit  on  such  grounds.* 

•'»  state  V.  White,  7G  Mo.  90,  4  state  v.  White,  70  Mo.  9G. 
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CHAPTER  XCI 
CONSPIRACY 

§  1S09.     Eloments  of  offonse. 
1800(1).  California. 
1809(2).  Colorado. 
1800(.'i).  Illinois. 
1809(4).  Indiana. 
1809(5).  Oklahoma. 

1810.  Intent  of  defendant  or  knowledge  of  criminality  of  acts. 

1811.  Persons  liable  as  conspirators. 

1812.  Liability  for  acts  of  co-conspirators. 

1812(i).  California. 
1812(2).  Illinois. 
1812(3).  Missouri. 
1812(4).  South  Dakota. 

1813.  Conspiracy  to  defraud  United  States. 

1814.  Conspiracy  to  defraud  city. 

1815.  Conspiracy  to  prevent  competition  in  the  letting  of  public  contract. 

1816.  Liability  of  members  of  labor  union  for  acts  connected  with  strikes. 

1817.  Right  to  convict  or  acquit  one  or  all  of  defendants. 

1818.  Civil  liability — Elements  of  cause  of  action. 

1819.  Weight  and  sufficiency  of  evidence. 

1819(1).  Indiana. 
1819(2).  Iowa. 

§  1809.     Elements  of  offense 
.§   1809(1).     California 

You  are  instructed  that  the  common  design  is  the  essence  of  tlie 
charge,  and  while  it  is  necessary,  in  order  to  establish  a  conspir- 
acy, to  prove  a  combination  of  two  or  more  persons,  by  concerted 
action,  to  accomplish  the  criminal  or  unlawful  purpose,  it  is  not 
necessary  to  constitute  a  conspiracy  that  two  or  more  persons 
should  meet  together,  and  enter  into  an  explicit  or  formal  agree- 
ment for  an  unlawful  scheme,  or  that  they  should  directly,  by 
words  or  in  writing,  state  what  the  unlawful  scheme  was  to  be, 
and  the  detail  of  the  plans  or  means  by  which  the  unlawful  com- 
bination was  to  be  made  effective.  It  is  sufficient  if  two  or  more 
persons,  in  any  manner,  or  through  any  contrivance,  positively  or 
tacitly  come  to  a  mutual  understanding  to  accomplish  a  common 
and  unlawful  design.  In  other  words,  where  an  unlawful  end  is 
sought  to  be  effected,  and  two  or  more  persons,  actuated  by  the 
common  purpose  of  accomplishing  that  end,  work  together,  in 
any  way  in  furtherance  of  the  unlawful  scheme,  every  one  of  'said 
persons  becomes  a  member  of  the  conspiracy,  although  the  part 
he  was  to  take  therein  was  a  subordinate  one,  or  was  to  be  exe- 
cuted at  a  remote  distance  from  the  other  conspirators.^ 

1  People  V.  Sacramento  Butchers'  Protective  Assn,  107  P.  712,  12  Cal. 
App.  471. 
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§    1809(2).     Colorado 
You  are  instructed  that,  though  the  jury  may  believe  from  the 

evidence  that  when  the  parties  came  together   upon  the  

day  of ,  or  at  any  time  prior  thereto  and  within years 

prior  to  the  date  of  the  finding  of  the  indictment  herein,  they  met 
for  some  unlawful  purpose,  yet,  if  the  jury  further  believe  frr)m 
the  evidence  beyond  a  reasonable  doubt  that  they  then  joined  in  at- 
tempting to  accomplish  the  unlawful  purpose  stated  in  -the  indict- 
ment or  in  any  count  thereof,  in  manner  and  form  as  herein  al- 
leged, then  this  would  be  sufficient  evidence  of  a  conspiracy  to  ac- 
complish such  purpose,  and  it  is  unnecessary  to  prove  any  previ- 
ous plan  or  understanding  to  that  effect  by  the  parties.* 

§   1809(3).     Illinois 

The  jury  are  instructed  that  the  essence  of  the  crime  of  con- 
spiracy is  the  intent  and  the  agreement.  Unlawful  acts  of  indi- 
viduals, no  matter  how  numerous,  cannot  be  called  a  conspiracy, 
unless  it  appears  that  the  minds  of  the  persons  committing  such 
acts  had  previously  met  and  agreed  upon  a  common  purpose,  con- 
templating something  unlawful,  either  as  the  final  object  of  the 
agreement  or  as  a  means  of  accomplishing  it.  Therefore,  even  if 
you  believe  from  the  evidence  that  lawless  acts  were  committed, 
still,  unless  it  is  proved  beyond  a  reasonable  doubt  that  the  de- 
fendants, or  some  of-  them,  had  the  intent  and  came  to  an  agree- 
ment which  tended  to  result  in  such  acts,  it  is  your  duty  to  acquit 
the  defendants;  and,  moreover,  it  is  not  sufficient,  to  convict  the 
defendants,  to  prove  even  that  they  conspired  to  do  lawless  acts, 
such  as  using  threats  and  intimidation.  In  this  case,  in  order  to 
warrant  a  conviction,  the  intent  to  injure  the  person  by  beating, 
bruising,- and  wounding  must  be  shown;  otherwise,  it  is  your  duty 
to  acquit  the  defendants.* 

§  1809(4).     Indiana 

You  are  instructed  that,  while  it  is  necessary,  in  order  to  establish 
the  existence  of  a  conspiracy,  to  prove  a  combination  of  two  or  more 
persons  by  concert  of  action  to  accomplish  a  criminal  or  unlawful 
purpose,  yet  it  is  not  necessary  to  prove  that  the  conspirators  came 
together  and  entered  into  a  formal  agreement  to  effect  such  pur- 
pose ;  that  such  common  design  may  be  regarded  as  proved  if  the 
jury  believe  from  the  evidence  that  the  parties  to  such  conspiracy 
were  actuall)^  pursuing  in  concert  the  common  design  or  purpose, 
whether  acting  separately  or  together,  by  common  or   dififerent 

2  Imboden  v.  People,  90  P.  608,  40  "•  .Tohnson  v.  People,  124  111.  App. 
Colo.  142.  213. 
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means,  provided  they  all  were  leading  to  the  same  unlawful  re- 
sult* 

§   1809(5).     Oklahoma 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  a  conspiracy 
is  a  combination  of  two  or  more  persons  by  some  concert  of  action 
to  accomplish  some  criminal  or  unlawful  purpose,  or  some  purpose, 
not  in  itself  criminal  or  unlawful,  by  criminal  or  unlawful  means.® 

The  court  instructs  the  jury  that  where  two  or  more  persons 
combine  or  conspire  together,  by  some  concert  of  action,  to  ac- 
complish some  criminal  or  unlawful  purpose  or  some  purpose  not 
in  itself  criminal  or  unlawful  by  criminal  or  unlawful  means,  then 
such  combination  is  what  is  known  in  law  as  a  conspiracy  to  com- 
mit crime.  The  court  instructs  the  jury  as  a  matter  of  law  that 
while  it  is  necessary,  in  order  to  establish  a  conspiracy,  to  prove 
a  combination  of  two  or  more  persons  by  concert  of  action,  to 
accomplish  the  criminal  or  unlawful  purpose  alleged  in  the  in- 
formation, yet  it  is  not  necessary  to  prove  that  the  parties  ever 
came  together  and  entered  into  any  formal  agreement  or  arrange- 
ment between  themselves  to  effect  such  purpose.  A  combination 
or  common  design  or  object  may  be  regarded  as  proved  if  the 
jury  believe  from  the  evidence  beyond  a  reasonable  doubt  that  the 
parties  charged  were  actually  pursuing,  in  concert,  the  unlawful 
object  stated  in  the  information,  whether  acting  separately  or  to- 
gether, by  common  or  difit'erent  means,  provided  all  were  leading  to 
the  same  unlawful  result,  and  if  two  or  more  persons  are  moved 
and  influenced  by  a  common  intent  and  purpose  to  feloniously  as- 
sault another  with  a  deadly  weapon  and  to  take  his  life  or  to  com- 
mit such  felony  upon  such  person,  then  the  law  says  that  under 
such  circumstances  the  act  of  one  is  the  act  of  all  assailants  and  the 
shot  of  one  is  the  shot  of  all ;  they  are  all  responsible,  under  such 
circumstances,  for  the  acts  of  each  other.® 

§  1810.     Intent  of  defendant  or  knowledge  of  criminality  of  acts 

The  claim  is  made  by  counsel  for  the  defendant  that  there  is  no 
proof  that  the  defendant  had  knowledge  that  the  act  of  certifying 
the  check,  if  done  as  claimed  in  the  indictment,  was  in  violation  of 
the  law.  On  this  point,  I  say  to  you,  gentlemen,  that  a  conspiracy 
cannot  exist  without  a  guilty  intent  being  then  present  in  the 
minds  of  the  conspirators ;  but  this  does  not  mean  that  the  parties 
must  know  that  they  are  violating  the  statutes  of  the  United 
States.  '  The  government  is  not  required  to  prove,  in  order  to  sus- 

4  Musser  v.  State,  61  N.  E.  1,  157  o  Collins   v.    State,   175  P.   124,   15 

Ind.  423.  Okl.  Cr.  96. 

r.  Thompson  v.  State,  117  P.  216,  6 
Okl.  Cr.  50. 
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tain  a  verdict  of  guilty,  that  the  parties  knew  that  some  statute 
forbade  the  acts  they  were  performing-.  If  these  acts  of  certifying 
checks,  or  any  of  them  as  charged  in  the  indictment,  were  in  fact 
violations  of  the  law,  the  'defendant  is  to  be  held  guilty  if  she,  as 

charged    in    the   indictment,    conspired    with  or   in 

bringing  about  their  certification ;  and  the  question  of  her  knowl- 
edge or  her  ignorance  of  such  acts  being  contrary  to  law  is  not  a 
fact  which  you  have  a  right  to  consider.  The  only  question  for 
you  to  pass  upon  is  whether  the  defendant  violated  the  law ;  not 
whether  she  had  any  knowledge  that  she  was  violating  the  law.' 

I  am  asked  by  the  government  to  charge,  and  I  do  charge  in  this 
connection,  on  the  question  of  intent  on  the  part  of  the  defendant, 
that  the  law  presumes  that  every  person  intends  the  natural  and 
ordinary  consequences  of  his  acts.  Wrongful  acts,  knowingly  or 
intentionally  committed,  cannot  be  justified  on  the  ground  of  in- 
nocent intent.  Ordinarily  the  intent  with  which  a  man  does  a 
criminal  act  is  not  proclaimed  by  him,  and  ordinarily  there  is  no 
direct  evidence  from  which  the  jury  may  be  satisfied,  from  dec- 
larations of  the  criminal  himself,  as  to  what  he  intended  when  he 
did  a  certain  act.  And  this  question  of  intent,  like  all  other  ques- 
tions of  fact,  is  solely  for  the  jury  to  determine  from  the  evidence 
in  the  case.^ 

§  1811.     Persons  liable  as  conspirators 

The  court  instructs  the  jury  as  a  matter  of  law  that  all  who  take 
part  in  a  conspiracy  after  it  is  formed  and  while  it  is  in  execution, 
and  all  who,  with  the  knowledge  of  the  facts,  concur  in  the  facts 
originally  formed  and  aid  in  executing  them,  are  fellow  conspira- 
tors. Their  concurrence,  without  proof  of  an  agreement  to  con- 
cur, is  conclusive  against  them.  They  commit  the  ofifense  when 
they  become  partners  to  the  transaction  or  further  the  original 
plan.® 

§  1812.     Liability  for  acts  of  co-conspirators 
§  I8!2(l).    California 

I  instruct  you  that,  where  several  persons  conspire  or  combine 
together  to  commit  any  unlawful  act,  each  is  criminally  responsible 
for  the  acts  of  his  associates  or  confederates  committed  in  further- 
ance of  any  prosecution  of  the  common  design  for  which  they  com- 
bine. In  contemplation  of  law,  the  act  of  one  is  the  act  of  all. 
Each  is  responsible  for  everything  done  by  his  confederates,,which 
follows  incidentally  in  the  execution  of  the  common  design  as  one 

7  Chadwick  v.  United  States  (C.  C.  "  People  v.  Poindextei'.  90  N.  E.  261. 
A.  Ohio)  141  F.  22.5,  72  C.  C.  A.  343.  243  111.  68:    People  v.  Strauch,  88  N. 

8  Chadwick  v.  United  States  (C.  0.  E.  155,  240  111.  60,  130  Am.  St.  Rep. 
A.  Ohio)  141  F.  225,  72  C.  C.  A.  343.  255. 
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of  its  probable  and  natural  consequences,  even  though  it  was  not 
intended  as  a  part  of  the  original  design  or  common  plan.^" 

§   1812(2).     Illinois 

The  jury  are  instructed  that  if  you  believe,  from  the  evidence 
in  the  case  beyond  a  reasonable  doubt,  that  the  fact  of  a  conspiracy 
is  established,  then  in  that  state  of  the  proof  any  act  of  any  one 
of  the  conspirators  in  the  prosecution  of  the  objects  of  the  con- 
spiracy is  considered  the  act  of  all.-^^ 

§   1812(3).     Missouri 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  state  has  proven  a  conspiracy  betv^een  the  defendant,  her 
father,  and  brothers,  or  with  any  of  them  acting  with  her,  to  force 

to  marry  her,  and  to  take  his  life  if  he  refused  to  do  so 

and  to  live  with  her  thereafter,  and  that  she  and  her  father  and 

brothers,  or  any  of  them,  acting  with  her,  did  so  force  to 

marry  her,  and  did  so  take  the  life  of because  he  thereafter 

refused  to  live  with  her,  then,  in  considering  the  guilt  or  innocence 
of  the  defendant,  you  may  take  into  consideration  every  act  and 
declaration  of  each  member  of  the  confederacy  in  pursuance  of  the 
original  concerted  plan,  and  with  reference  to  the  common  object, 
which  has  been  given  in  evidence  before  you.^^ 

§   1812(4).     South  Dakota 

I  instruct  you  that,  in  a  case  of  this  kind,  where  two  or  more 
persons  enter  into  a  combination  or  arrangement  for  the  purpose 
of  committing  a  crime,  that  each  of  the  persons  engaged  in  that 
combination  is  responsible  for  the  acts  of  all,  where  those  acts  lead 
to  the  commission  of  the  crime ;  that  each  is  responsible  for  the 
act  of  the  three,  and  that  all  are  equally  liable  for  the  acts  of  each 
in  that  conn^ction.^^ 

§  1813.     Conspiracy  to  defraud  United  States 

May  I  remind  you,  gentlemen,  that  we  are  regarding,  not  the 
statement  of  this  witness  or  that,  but  the  fact  itself.  We  are  look- 
ing through  the  witness  to  the  occurrence,  and  trying  to  see  what 
that  occurrence  was.  S.  says  it  was  a  very  corrupt  piece  of  business 
on  the  part  of  defendant.  Defendant  denies  that.  What  is  the 
fact  about  it?  Upon  the  defendant's  testimony  this  charge  of  brib- 
ery would  rest  on  what  view  you  took  of  his  intention  in  the  matter 
of  making  the  payments.  Bribery  is  a  crime  that,  as  I  told  you, 
rests  on  corruption.     A  man  must  have  a  corrupt  purpose,  or  he 

10  People  V.  Ford,  143  P.  1075,  25  12  State  v.  Kennedy,  75  S.  W.  979, 

Cal.  App.  388.  177  Mo.  98. 

II  People  V.  Darr,  179  111.  App.  130.  13  state  v.  Cline,  132  N,  W.  160,  27 

S.  D.  573. 
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should  not  be  convicted  of  bribery  or  of  conspiracy.  There  is 
no  such  thing  as  an  innocent  bribery.  Taking  the  defendant's  tes- 
timony, was  his  purpose  in  authorizing  or  approving  the  payments 

to  and  an  innocent  purpose,  or  was  it  a  corrupt 

purpose? 

In  deciding  that  question,  of  course,  you  are  not  limited  to  what 
he  says  his  purpose  was,  or  to  what  S.  says  his  purpose  was. 
You  are,  as  I  said,  to  look  through  the  man's  expressions  and 
protestations  to  the  fact  itself.  Why  did  he  authorize  the  pay- 
ment? With  what  motive  did  he  sanction  it — with  what  end  in 
view?  A  man  is  presumed  to  intend  the  natural  results  of  his  act. 
That  presumption  is  not  conclusive ;  but  if  a  man  pays  money  to  a 
government  inspector,  and  the  natural  result  of  that  payment  would 
be  to  influence  the  inspector's  action,  there  is  a  presumption  that 
the  man  realized  it  at  the  time  when  he  made  the  payment,  and 
intended  that  result.  You  may,  however,  disregard  that  presump- 
tion. You  may  say.  "The  facts  convince  me  that  it  was  not  so  in  this 
.case,  and  that  in  this  instance  I  either  am  in  doubt  about  the  cor- 
ruption, or  I  am  satisfied  there  was  no  corruption,"  and  you  should 
give  the  defendant  the  benefit  of  the  doubt  and  of  your  finding,  if 
they  are  his  way.  In  reference  to  the  alleged  conspiracies  to  bribe 
the  inspectors,  the  defendant  should  not  be  convicted  there  unless 
both  he  and  S.  planned  to  bribe  those  men.  As  I  described  to 
you,  both  the  defendant  and  S.  must  have  had  a  corrupt  plan  in 
making  the  payments  of  money  to  them.  And  I  will  add  this  as  to 
S. :  In  so  far  as  you  consider  S.'s  evidence,  you  should  not  follow 
it,  unless  it  is  corroborated  in  all  material  particulars.  S.'s  evi- 
dence, you  know,  was  only  a  part  of  the  evidence  in  that  case.-^* 

§  1814.     Conspiracy  to  defraud  city 

The  jury  are  instructed  that,  whether  or  not  any  gain  was  made 
by  the  defendant,  any  loss  suffered  by  the  city,  or  whether  any 
loss  could  have  been  sustained  by  the  city  if  the  agreement  or 
sale  had  been  carried  out,  is  immaterial,  for  the  actual  value  of  the 
property  is  immaterial.  The  question  is,  did  defendant  know, 
or  have  reason  to  believe  that  the  property  could  be  obtained  for 

the  use  of  the  city  for  a  much  less  sum  than  $ ?     If  he  did, 

then  it  was  his  duty  to  purchase  the  property  at  the  best  possible 
price.  I  instruct  you  that  it  was  the  duty  of  defendant,  in  the 
capacity  of  alderman  and  chairman  of  the  sewer  committee,  to 
protect  the  interests  of  the  city,  and  if  he  fraudulently  and  unlaw- 
fully entered  into  any  arrangement  with  whereby  through 

14  Sears  v.  United  States  (C.  C.  A.  Mass.)  264  F.  257. 
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his  knowledge  as  an  officer  of  the  city  and  through  his  power  in 
that  capacity  an  attempt  was  made  to  cheat  or  defraud  the  city 
by  paying  for  the  site  in  question  more  than  was  necessary  to 
pay  for  it,  and  more  than  he  knew  was  necessary  to  pay  for  it, 
then  he  may  be  found  guilty  of  the  conspiracy  as  charged  in  this 
indictment.^^ 

§  1815,     Conspiracy  to  prevent  competition  in  the  letting  of  pub- 
lic contract 

The  jury  are  instructed  that  if  A.  introduced  his  son  O.  to  H. 
with  the  intention  of  bringing  said  H.  and  said  O.  into  an  agree- 
ment or  understanding  which  would,  in  effect,  prevent  competition 
in  the  letting  of  the  contract  mentioned  in  the  indictment,  and 
that  the  said  H.  and  O.  did  thereafter  enter  into  such  unlawful 
agreement  with  each  other  to  prevent  competition  in  the  letting 
of  the  contract  in  question,  then  the  jury  may  be  justified  in  finding 
the  said  A.  guilty  of  conspiracy. ^^ 

The  jury  are  instructed  that  it  is  sufficient  to  sustain  a  convic- 
tion if  the  people  have  shown  by  the  evidence  beyond  a  reasonable 
doubt  that  the  defendants  or  any  two  of  them  did  unlawfully  con- 
spire and  agree  together  to  prevent  competition  in  the  letting  of 
said  contract  in  the  manner  and  form  as  charged  in  the  indict- 
ment.*' 

§  1816.     Liability  of  members  of  labor  union  for  acts  connected 
with  strikes 

The  court  instructs  the  jury  that,  in  order  to  constitute  the  crime 
of  conspiracy,  there  must  be  certainty  to  a  common  intent  and 
the  object  to  be  accomplished  must  be  an  evil  one,  or  it  is  to  be 
accomplished  by  evil  means.  It  is  not  enough,  therefore,  to  show 
that  the  defendants  on  trial  may  have  had  a  common  object  to 
succeed  in  their  strike,  such  as  is  common  for  men  on  strike  to 
have,  and  that  some  one  else  indicted  with  them  attempted  to  ac- 
complish that  object  by  evil  means.  Before  any  one  of  these  de- 
fendants can  be  found  guilty,  it  must  be  shown  beyond  a  reason- 
able doubt  that  he  agreed  with  such  other  person,  if  you  believe 
from  the  evidence  that  there  was  such  a  person,  to  accomplish 
such  object  by  such  evil  means.** 

The  court  instructs  the  jury  that  the  indictment  in  this  case 
charges  the  defendants  with  the  specific  crime  of  conspiracy  to 
injure  certain  persons,  who  are  designated  as  brass  molders,  who  do 

15  People  V.  Schultz,  178  N.  W.  89,  i'  People  v.  Strauch,  88  N.  E.  155, 
210  Mich.  297.  240  111.  (30,  130  Am.  St.  Rep.  255. 

16  People  V.  Strauch,  88  N.  E.  155,  is  Johusou  v.  People,  12i  111.  App. 
240  111.  60,  130  Am.  St.  Rep.  255.  213. 
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not  belong  to  the  unions,  working-  for  certain  corporations.  It  is 
therefore  not  proper  to  find  the  defendants  guilty  on  proof  of 
having  formed  an  executive  committee  merely  for  some  evil  pur- 
pose; nor  is  it  proper  to  convict  any  one  of  the  defendants  merely 
because  he  was  at  one  time  a  member  of  said  executive  committee, 
even  if  you  believe  from  the  evidence  that  said  executive  commit- 
tee was  formed  for  some  evil  purpose.  Before  you  can  convict 
any  one  of  the  defendants  it  must  be  clearly  proved,  beyond  all 
reasonable  doubt,  that  he  conspired  with  some  other  person  in- 
dicted with  him  to  commit  the  identical  offense  charged. ^^ 

§  1817.     Right  to  convict  or  acquit  one  or  all  of  defendants 

The  court  instructs  the  jury  that  under  the  law  and  the  evi- 
dence in  this  case  you  may  convict  either  or  both  of  the  defend- 
ants, provided  you  find  from  the  evidence,  bej^'ond  a  reasonable 
doubt,  that  those,  the  one  or  both  to  be  convicted,  conspired  to- 
gether or  with  some  other  person  or  persons  jointly  indicted  here- 
in, as  hereinabove  defined  in  this  instruction,  or  you  may  find  either 
or  both  not  guilty."" 

§  1818.     Civil  liability — Elements  of  cause  of  action 

Couspiracy  between  agent  and  third  person  to  defravid  principal,   see  post, 

§  4259. 

You  are  instructed  that  it  is  not  required  for  the  plaintiff  to 
prove  in  this  case  a  criminal  conspiracy.  The  only  kind  of  con- 
spiracy that  has  to  be  proved  is  that  there  was  a  common  purpose 
and  a  concert  of  action  wath  the  plain  intent  in  the  minds  of 
the  dififerent  persons  to  cause  the  suspension  of  the  plaintifif  from 
membership  in  the  union.  If  that  purpose  existed  and  was  suc- 
cessful in  causing  his  suspension,  and  the  members  who  were 
participants  in  that  knew  that  the  necessary  consequence  of  the 
suspension  would  be  the  loss  of  his  position,  then  the  jury  have  a 
right  to  find  from  these  conditions  that  their  purpose  was  to  in- 
jure him.  You  are  also  instructed  in  this  connection  that  the 
decision  of  the  case  turns  upon  the  question  of  whether  the  de- 
fendants did  anything  from  malice  and  ill  will,  and  by  a  concert  of 
action,  with  a  common  purpose  to  do  an  injury,  or  whether  they, 
as  members  of  an  association,  acting  in  good  faith  and  without 
malice  and  without  ill  will,  acted  in  accordance  with  their  best 
judgment  to  promote  the  interests  of  the  association.^^ 

If  .Johnson  v.  People,  124  111.  App.  21  Campbell    v.    .Johnson    (C.    C.    A. 

213.  Wash.)  167  F.  102,  92  C.  C.  A.  554. 

-0  Imboden  v.  People,  90  P.  60S,  40 
Colo.   142. 
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§  1819.     Weight  and  sufficiency  of  evidence 
Of  conspiracy  to  nuivdiT,  see  post,  §  3074. 
§    1819(1).     Indiana 

You  are  instructed  that  evidence  in  proof  of  conspiracy  will  gen- 
erally be  circumstantial,  and  it  is  not  necessary,  for  the  purpose  of 
showing  the  existence  of  the  conspiracy,  for  the  state  to  prove 
that  the  defendant  and  some  other  person  or  persons  came  together 
and  actually  agreed  upon  a  common  design  or  purpose,  and  agreed 
to  pursue  such  common  design  and  purpose  in  the  manner  agreed 
upon.  It  is  sufficient  if  such  common  design  and  purpose  is  shown 
to  your  satisfaction  by  circumstantial  evidence.'^^ 

§   1819(2).     Iowa 

The  court  instructs  the  jury  that  it  is  not  incumbent  upon  the 
state  to  prove  the  alleged  conspiracy  by  direct  evidence.  It  may 
be  established  by  circumstantial  evidence,  or  by  evidence  both 
direct  and  circumstantial.  In  proving  the  agreement  or  conspiracy, 
it  is  not  necessary  to  prove  the  language  in  which  it  was  made 
nor  the  exact  time  in  which  it  was  made  nor  the  exact  place  at 
which  it  was  formed.  A  conspiracy  may  be  shown,  as  stated  above, 
by  evidence  more  or  less  circuiustantial  in  its  character.  It  may 
be  shown  by  what  is  done  by  each  of  the  parties  in  furtherance  of 
the  common  design  if  any  such  acts  are  done,  or  by  what  system 
or  concert  of  action  between  them  appears  from  their  acts  when 
viewed  as  a  whole.    In  determining  whether  or  not  the  defendants 

and entered  into  a  conspiracy  between  themselves  as 

charged  in  the  indictment,  you  will  consider  so  far  as  shown  by 
the  evidence  all  that  was  said  and  done  by  the  defendants,  whether 
or  not  they  acted  in  concert  for  the  accoinplishment  of  a  common 
purpose,  what  that  purpose  was,  if  the  same  is  shown,  and  from 
these  facts  and  all  facts  and  circumstances  shown  by  the  evidence 
you  must  determine  whether  the  defendants  did  enter  into  a  con- 
tract or  conspiracy  between  themselves  to  do  the  acts  charged  in 
the  indictment.     The  proof  as  to  time  and  place  will  be  sufficient 

if  it  establishes  that  said  conspiracy  was  entered  into  in  

county, ,  and  within y^ars  next  preceding  the 

day  of  — 
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2  2  Musser  v.  State,  61  N.  E.  1,  157  not  consider  acts   of  alleged  co-con- 

Ind.   423.  spirators   in  their  bearing  upon   the 

2  3  State  V.  Manning,  128  N.  W.  345,  whole  case,  unless  they  first  found 
149  Iowa.  205.  In  this  case  the  court  from  other  testimony  prima  facie  evi- 
held  that  under  the  circumstances  it  dence  of  a  combination  between  de- 
was  not  necessary,  in  absence  of  re-  fendant  and  such  alleged  co-conspira- 
quest,  to  instruct  that  the  jury  could  tors  to  do  the  acts  charged. 
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CHAPTER  XCII 
CONTINUANCE 

§  1820.     Effect  of  stipulation  as  to  facts,  made  to  prevent  continuance. 

§  1820.     Effect  of  stipulation  as  to  facts,  made  to  prevent  con- 
tinuance 

The  court  instructs  the  jury  that  the  facts  admitted  to  be  true, 
as  stated  in  defendant's  application  for  a  continuance,  the  jury  will 
take  as  true,  and  they  are  not  authorized  to  consider  any  evidence 
in  this  case  which  contradicts  the  facts  admitted  to  be  true ;  nor 
will  the  jury  consider  any  evidence  which  tends  to  contradict  the 
facts  which  are  admitted  by  plaintiff  to  be  true  in  said  written  ad- 
mission of  record,  which  was  read  in  evidence  by  the  defendant.^ 

1  Galveston,  H.  &  S.  A.  Ky.  Co.  v.  Lynes  (Tex.  Civ.  App.)  65  S.  W.  1119.    . 
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CHAPTER  XCIII 

CONTRACTS 

A.    Agreement  or  Mutual  Assent 

§  1S21.     Offer  and  acceptance. 
1821(1).  Delaware. 
1821(2).  Illinois. 
1821(3).  Virginia. 

1822.  Acceptance  conditionally  or  on  terms  varying  from  offer, 

1823.  Condition  that  others  sign — Waiver. 

1824.  Effect    of    correspondence    as    constituting    contract. 

1825.  Power  of  court  to  make  contract  for  parties. 

B.     Implied  Contracts 

1826.  In  general. 

1826(1).  Alabama. 
1826(2).  Massachusetts. 

1827.  Effect  of  rendition  of  services  which  another  is  legally  obligated  to 

perform. 

1828.  Implication  of  promise  to  pay  reasonable  value  of  services. 

1829.  Recovery  on  implied  contract  for  extra  expense  in  addition  to  com- 

pensation specified  in  express  contract. 

1830.  Implied  contract,  by  insane  person  to  pay  for  necessaries  furnished 

him. 

C.    Consideration 

1831.  Necessitv  of  consideration. 

1831(1).  Illinois. 
1831(2).  Michigan. 
1831(3).  Nebraska. 

1832.  Matters  not  constituting  consideration — Stock  having  no  value. 
18.33.     Mutuality  of  obligation. 

1834.  Lack  of  mutuality  supplied  by  subsequent  acts  of  parties. 

D.    Formal  Requisites 

1835.  Effect  of  oral  assent  to  unsigned  contract. 

E.     Parties 

1836.  Parties  entitled   to  enforce  contract. 

1837.  Enforcement  against  third  person. 

F.    Reality  or  Consent 

1838.  Capacity  to  contract. 

1838(1).  Alabama. 
1838(2).  Georgia. 
1838(3).  Illinois. 
1838(4).  Iowa. 
1838(5).  Texas. 

1839.  Partial  insanitv  or  effect  of  insane  delusions. 

1839(1).  Alabama. 
1839(2).  Illinois. 

1840.  Lucid  intervals. 

1841.  Effect  of  intoxication. 

1842.  Fraud. 

1842(1).  Illinois. 
1842(2).  Kansas. 
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1843.     Mistake. 

1544.  Duress. 

1S44(1).  Indiana. 
1844(2).  Town. 
1844(3).  Minnesota. 

1845.  Same — Threat  of  prosecution  of  third  person  for  crime. 

1846.  Same— Ratification. 

1847.  Conditions  precedent  to  rescission  for  fraud — Restoring  status  quo. 

G.     Validity  or  Legality  of  Contract 

1545.  Agreement  to  Tpaj  for  supporting  promisee's  parents. 

1849.  Agreements  against  public  policy. 

1840(1).  United  States. 
1849(2).  Michigan. 
1849(3).  Virginia. 
1849(4).  Washington. 

1850.  Contracts  in  aid  of  combination  to  control  prices. 

1851.  Contract  for  services  of  one  as  lobbyist. 

1852.  Contracts  looking  towards  obstructing  justice  or  fabrication  or  sup- 

pression of  testimony. 

1853.  Contracts  tending  to  induce  breach  of  trust. 

1853(1).  United  States. 
1853(2).  Virginia. 

1854.  Compounding    felony. 

1854(1).  Arkansas. 
1854(2).  Michigan. 

1855.  Effect   of   illegality — Contracts   connected   with    illegal   contract. 

1856.  Same — On  subsequent  agreement  relating  to  same  subject-matter. 

H.     Construction 

1857.  Construction  against  party  drawing  contract. 

1858.  Meaning  of  particular  phrases,  in  absence  of  any  understanding  be- 

tween parties  with  regard  thereto. 

1859.  Practical  interpretation  by  parties. 

1860.  Construing  instruments  together. 

1861.  Implied  terms. 

1862.  Province  of  jury. 

I.     Discharge  by  Agreement 
1S63.     Rescission. 

1864.  Modification  by  parol. 

J.    Discharge  by  Performance 

1865.  In  general. 

1866.  Substantial  performance. 

1866(1).  Iowa. 
1866(2).  Pennsvlvania. 
1866(3).  Texas. 

1867.  Effect  of  exceeding  requirements  of  contract. 

1868.  Time  of  performance. 

1869.  Same — Reasonable  time. 

1870.  Performance  of  conditional  promises. 

1871.  Performance  by   one  party   rendered  ineffective  by   fault  of  other 

party. 

1872.  Sufficiency  of  tender  of  performance  to  put  other  party  in  default. 

1873.  Conclusiveness  of  decision   of  person   designated  by  parties   to   de- 

termine disputed  questions  as  to  performance. 

1874.  Recovery  for  part  performance — Waiver  of  full  performance. 

1875.  Same — Severability  of  contract. 
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K.    Discharge  by  Impossibility  of  Performance 
§  1876.     Prevention  of  performance  by  acts  of  municipal  autliorities. 

L.    Discharge  by  Breach 

1877.  In  general. 

1878.  Renunciation  of  contract  as  giving  right  to  other  party  to  sue. 

1879.  Performance  by  one  party  prevented  by  other. 

1879(1).  Illinois. 
1879(2).  Missouri. 
1879(3).  Virginia. 

1880.  Waiver  of  performance. 

1880(1).  Illinois. 
1880(2).  Rhode  Island. 
1880(3).  Texas. 

M.     Breach  of  Particular  Contracts 

1881.  Breach  of  contract  for  threshing. 

1882.  Breach  of  contract  to  give  prize  to  winner  of  popularity  contest. 

1883.  Breach  of  agreement  to  advance  moneys  to  redeem  from  foreclosure. 

1884.  Liability  for  breach  of  agreement  not  to  do  business  in  certain  ter- 

ritory. 

1885.  Right  of  aggrieved  party  making  advances  under  contract. 

N.     Matters  Pertaining  to  Remedies  for  Breach 

1886.  Presumption  and  burden  of  proof. 

1887.  Same — As  to  fraud  in  procuring  signature  to  contract. 

1888.  Same— As  to  performance. 

1889.  Directing  verdict  on  merits  and  submitting  only  question  of  damages 

to  jury. 

A.    Agre^ement  or  Mutuai.  Assent 

§  1821.     Offer  and  acceptance 
§   1821(1).     Delaware 

You  are  instructed  that  in  legal  contemplation  a  contract  is  "an 
agreement  between  two  or  more  persons,  upon  sufficient  consid- 
eration, to  do  or  not  to  do  a  particular  thing."  In  other  words  to 
make  a  contract  there  must  be  an  offer,  by  one  party,  for  a  suffi- 
cient consideration,  to  do  or  not  to  do  a  particular  thing,  and  there 
must  be  an  acceptance,  by  the  other  party,  of  that  offer,  and  this 
offer  and  acceptance  must  be  equally  binding  upon  both  parties  to 
the  agreement,  and  must  be  to  do  or  not  to  do  a  particular  thing. 
In  order  to  determine  whether  there  was  or  was  not  a  contract  be- 
tween the  plaintiff  and  defendants,  you  should  consider  all  the  ne- 
gotiations, conversations  and  dealings  of  the  parties  in  respect  to 
the  subject  matter  involved  in  this  suit.-"- 

§   1821(2).     Illinois 

The  jury  are  instructed  that,  before  there  can  be  a  contract  be- 
tween two  parties,  the  minds  of  the  two  parties  must  come  togeth- 

1  Speakman  v.  Price,  SO  A.   027,  2  Boyce,  377. 
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er  upon  all  the  terms  and  conditions  of  the  contract,  or,  as  it  is 
sometimes  said,  the  minds  of  the  contracting  parties  must  meet.'' 

§   1821(3).     Virginia 

The  court  instructs  the  jury  that,  before  a  contract  can  exist,  the 
parties  to  it  must  agree  to  the  same  thing  at  the  same  time,  and 
the  assent  of  each  party  must  be  to  the  precise  terms  offered.^ 

§  1822.     Acceptance  conditionally  or  on  terms  varying  from  offer 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
after  the  plaintiff  made  its  bid  to  the  defendant  to  do  certain  work 

in  connection  with  the  improvements  at  the  Building  for 

a  certain  specified  price,  there  was  an  acceptance  of  that  offer  by 
the  defendant,  then  the  law  of  this  case  is  for  the  plaintiff,  and  you 
should  so  find,  unless  the  acceptance  was  made  with  the  under- 
standing between  the  parties  that  the  work  was  to  be  done  in  a 
■certain  stipulated  time,  or  that  after  that  acceptance  a  contract  be- 
tween them  should  be  put  in  writing  and  signed  by  the  parties,  or 
a  bond  should  be  executed  by  the  plaintiff  to  defendant.  Now,  if 
you  believe  any  of  those  stipulations  or  terms  were  understood  and 
agreed  to  between  the  parties,  and  the  plaintiff  failed  to  do  those 
things  or  any  one  of  them,  if  it  had  agreed  to  it,  then  the  law  of 
this  case  is  for  the  defendant,  and  you  should  so  find.^ 

§  1823.     Condition  that  others  sign — Waiver 

You  are  instructed  that  according  to  the  terms  of  Exhibit , 

it  was  not  to  become  operative  until  all  the  parties  thereto  had 
signed  same,  and  you  are  instructed  that  this  provision  is  binding 
on  all  the  parties ;  but  you  are  further  instructed  that  this  provi- 
sion could,  after  the  instrument  was  signed  by  plaintiff  and  defend- 
ant, be  modified,  and  the  signature  of could  be  waived ;   and 

if  the  parties  who  did  sign  Exhibit afterwards  changed  same, 

or  waived  the  signature  of and  went  on  and  acted  under  the 

provisions  of  Exhibit  just  as  if  had  signed  it,  and 

knowing  that  he  had  not  signed  it,  then  the  provisions  of  Exhibit 
are  binding  on  the  parties  who  did  sign  it.^ 

§  1824.     Effect  of  correspondence  as  constituting  contract 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that  the  plaintiff  became  an  agent  for  the  defendant  under  a  con- 
tract, and  if  the  jury  further  believe  from  the  evidence  that  the 
only  contract  between  the  plaintiff  and  defendant  is  expressed  in 

2  Sears,  Roebuck  &  Co.  v.  Winches-  4  Lynch  v.  Snead  Architectural 
ter  Repeating  Arms  Co.,  178  111.  App.  Iron  Works,  116  S.  W.  693,  132  Ky. 
318.  241,  21  L.  R.  A.  (N.  S.)  852. 

3  Ney  V.  Wrenn,  84  S.  E.  1,  117  Va.  n  Harris  v.  Lyons,  138  N.  W.  295, 
S5.  30  S.  D.  272. 
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letters  from  the  defendant  to  the  plaintifif  bearing  date  on  the 
and days  of ,  inclosing  a  printed  circular  men- 
tioned therein,  and  in  letters  from  plaintiff  to  defendant  bearing 
date  on  the and days  of ,  and  if  the  jury  fur- 
ther believe  from  the  evidence  that  the  plaintiff,  by  a  letter  dated 

the  day  of  ,  accepted  the  terms  proposed  to  him  by 

the  defendant,  as  shown  by  the  letters  and  circular  aforesaid,  v^nth- 
out  anything  other  or  further  in  relation  thereto  between  them, 
then  such  letters  and  circular  constitute  the  contract  between  the 
plaintiff  and  the  defendant ;  and  the  parties  are  bound  by  the  terms 
thereof,  except  so  far  as  the  same  may  have  been  subsequently 
modified  by  mutual  agreement  of  the  plaintiff  and  of  the  defendant, 
if,  from  the  evidence,  the  jury  believe  that  any  such  modification 
was  subsequently  made.® 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that  the  plaintiff  made  a  contract  with  the  defendant,  and  that  such 
contract  is  expressed  in  letters,  or  in  several  writings,  and  a  printed 
circular,  and  is  the  only  contract  between  them,  then  the  contract 
between  the  plaintiff  and  the  defendant  is  a  contract  in  writing,. 
and  the  parties  are  bound  by  the  terms  of  the  written  contract.'^ 

The  jury  are  instructed  that,  if  they  believe  that  the  contract  be- 
tween the  plaintiff  and  the  defendant  consisted  of  the  letters  and' 
the  circular  mentioned  in  the  last  instruction  above,  then  such  con- 
tract was  a  contract  in  writing,  and  it  bears  date  from  the  accept- 
ance by  the  plaintiff  of  the  terms  proposed  by  the  defendant,  in  the 
year .^ 

§  1825.     Power  of  court  to  make  contract  for  parties 

The  jury  are  instructed  that,  if  there  was  a  contract  made  be- 
tween the  plaintiff  and  defendant  in  this  case,  and  you  should  so 
find,  and  that  that  contract  was  for  an  equal  division  of  the  fees 
recovered  in  the  case,  then,  regardless  of  other  matters,  they 
should  be  bound  by  the  contract.  That  is,  courts  and  juries  do  not 
make  contracts  for  people;  but,  if  they  ascertain  that  a  contract 
is  made,  then  it  is  the  duty  of  the  courts  and  juries  to  enforce  the 
contract  as  made  by  the  parties.^ 

6  Shrewsbury  v.  Tufts,  23  S.  E.  692,  s  Shrewsbury  v.  Tnfts  23  S.  E  692. 
41  W.  Va.  212.  41  W.  Va.  212. 

7  Shrewsbury  v.  Tufts,  23  S.  E.  692,  9  Bennett  v.  Burkhalter,  57  S.  E. 
41  W.  Va.  212.  231,  128  Ga.  154. 
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E.     Impijkd    Contracts 

§   1826.     In  general 
§   1826(1).    Alabama 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that  the  defendant  accepted  the  benefit  of  contracts  made  by  plain- 
tiff's testator,  and  money  paid  out  by  him,  then  it  would  be  liable 
to  the  plaintifif  for  the  amount  of  money  so  paid  out  by  her  testator, 
provided  the  amount  paid  was  reasonable.-^'* 

§   1826(2).     Massachusetts 

The  jury  are  instructed  that  a  promise  would  not  be  implied 
from  the  fact  that  the  plaintifif,  with  the  defendant's  knowledge, 
built  the  wall,  and  the  defendant  used  it,  but  it  might  be  implied 
from  the  conduct  of  the  parties.  If  the  jury  find  that  the  plaintifif 
undertook  and  completed  the  building  of  the  wall  with  the  ex- 
pectation that  the  defendant  would  pay  him  for  it,  and  the  de- 
fendant had  reason  to  know  that  the  plaintifif  was  so  acting  with 
that  expectation,  and  allowed  him  to  so  act  without  objection, 
then  the  jurv  might  infer  a  promise  bv  defendant  to  pav  the  plain- 
tiflF.ii 

§   1827.     Effect  of  rendition  of  services  which  another  is  legally 
obligated  to  perform 

The  court  instructs  the  jury  that,  where  one  does  for  another 
that  which  the  other  is  legally  obligated  to  do,  the  law  not  only 
implies  a  previous  request  that  the  thing  should  be  done,  but  a 
promise  to  compensate.  Therefore,  if  you  find  in  this  case  that 
defendant  was  driving  his  car  at  a  reckless  and  dangerous  rate  of 

speed,  and  thereby  struck  and  injured  the  witness ,  without 

any  negligence  upon  the  part  of  the  said  ,  then  defendant 

would  be  legally  liable  for  such  injuries  and  the  services  rendered 

by  plaintifif  in  this  case  to  witness  ,  and  if  you  so  find,  you 

will  find  for  the  plaintifif  in  such  amount  as  said  services  are  rea- 
sonably worth ;    notwithstanding  you  may  find  from  the  evidence 
that  defendant  did  not  promise  to  pay  for  such  services. ^^ 
§  1828.     Implication  of  promise  to  pay  reasonable  value  of  services 
See,  also,  Work  and  Labor. 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  defendant  performed  labor  and  services  for  the  plaintifif 
at  his  request,  and  that  no  price  was  fixed  or  agreed  upon  then  the 

10  Berlin  v.  Sheffield  Coal,  Iron  &  12  Banfield  v.  Davidson  (Tex.  Civ. 
?!teel  Co.,  26  So.  933,  124  Ala.  322.             App.)  201  S.  W.  442. 

11  Day  V.  Catou,  119  Mass.  513,  20 
Am.  Rep.  347. 
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law  will  imply  a  promise  from  the  plaintiff  to  pay  the  defendant  for 
such  work  what  the  same  is  reasonably  worth. ^^ 

§  1829.     Recovery  on  implied  contract  for  extra  expense  in  addi- 
tion to  compensation  specified  in  express  contract 

The  court  instructs  the  jury  that  under  the  evidence  in  this  case 
you  will  find  the  issues  for  plaintiff,  and  if  you  believe  from  the 
evidence  that  the  ^plaintiff  made  a  contract  with  the  defendant  to 
move  the  engine  in  question  for  a  specified  sum  with  the  under- 
standing that  said  engine  was  in  good  condition  to  move,  and  if 
you  further  believe  that  when  the  plaintiff  went  to  the  engine  he 
notified  the  defendant  that  it  was  in  bad  condition  and  would  re- 
quire extra  trouble  and  expense,  and  the  defendant  told  him  to  pro- 
ceed to  move  it  anyway,  and  if  you  further  believe  that  by  reason 
of  moving  the  engine,  as  required  by  the  plaintift''s  contract,  he 
incurred  extra  expense  and  spent  extra  time  in  addition  to  what 
it  would  have  cost  him  had  the  engine  been  in  a  reasonably  good 
condition  to  move,  then  your  verdict  will  be  for  the  plaintiff  for 
whatever  may  be  the  balance  due  on  the  contract  price  for  such 
work,  and  in  addition  thereto  the  reasonable  value  of  any  extra  ex- 
pense incurred  and  time  spent  in  repairing  the  said  engine  and  put- 
ting it  in  condition  to  move,  not  to  exceed  — .  But  if  you  be- 
lieve that  the  plaintiff'  incurred  no  extra  expense  and  spent  no  ex- 
tra time  at  the  request  of  the  defendant,  then  you  will  find  for  the 
plaintiff  for  the  balance  due  on  his  contract, .^* 

§  1830.     Implied  contract  by  insane  person  to  pay  for  necessaries 
furnished  him 

The  court  instructs  you  that,  where  services  are  rendered  and  re- 
ceived, a  contract  of  hiring,  or  obligation  to  pay,  will  be  presumed, 
but  a  presumption  may  arise,  from  the  relationship  of  the  parties, 
that  the  services  rendered  are  acts  of  gratuitous  kindness,  and  in 
this  case  it  is  a  question  for  you,  taking  into  consideration  all  the 
circumstances,  including  the  nature  and  degree  of  the  relationship 
of  the  parties  and  their  circumstances  in  life,  to  determine  whether 
there  was  any  implied  contract  for  compensation  or  not.  Now,  if 
you  find  from  the  evidence  in  this  cause  that  plaintiff  rendered 
services  to  the  mother  in  taking  care  of  her  and  waiting  on  her,  and 
that  she  intended  while  rendering  such  services  to  charge  the  moth- 
er for  the  same,  and  that  her  mother  was  insane  at  the  time,  and 
that  such  services  were  necessary  for  the  comfort  and  well-being 
of  her  mother,  then  you  will  find  the  issues  for  the  plaintiff,  and 
allow  her  in  your  verdict  such  sum  as  you  may  believe,  from  the 

i3Cavitt  V.  Davis.  93  111.  App.  519.      Implemeut  Co.  (Mo.  App.)  189  S.  W. 
1*  Crosby  v.  Emersou-Brantingliam      590. 
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evidence  in  the  cause,  she  is  entitled  to,  not  exceeding  the  sum 

of dollars.i'^ 

You  are  instructed,  on  the  other  hand,  that  if  you  believe  and  find, 
from  the  evidence  in  this  cause,  that  plaintiff  rendered  the  services 
sued  for  as  acts  of  gratuitous  kindness  to  her  mother,  and  as  a 
member  of  the  family,  with  no  intention  of  charging  her  for  the 
same,  then  you  must  find  the  issues  for  the  defendant,  and  in  such 
case  it  makes  no  difference  how^  meritorious  and  valuable  her  serv- 
ices to  her  mother  may  have  been.*'' 

C.     Consideration 

§  1831.     Necessity  of  consideration 
§   1831(1).     Illinois 

The  jury  are  instructed  that  if  they  find,  from  the  evidence,  that 
a  contract  existed  between  the  plaintiff  and  F.,  to  furnish  the  goods 
in  question  for  defendant's  house,  that  such  contract  did  not  bind 
defendant  to  pay  plaintiff  for  them,  unless  the  jury  first  find,  from 
the  evidence,  that  defendant  subsequently  assumed  F.'s  contract. 
and  promised  plaintiff  to  pay  him  for  the  same;  and  if  the  jury 
find  such  to  be  the  case,  the  defendant  cannot  be  held  liable  to  pay 
for  any  goods  delivered  before  defendant  made  such  agreement  with 
plaintiff,  for  the  reason  that  there  is  no  consideration  for  such  agree- 
ment, and  the  jury  should  give  defendant  credit  for  all  money  paid 
by  him,  to  be  applied  in  payment  for  goods  furnished  subsequently 
to  such  agreement  by  defendant.*' 

§   1831(2).     Michigan 

The  jury  are  instructed  that  they  must  find  from  the  evidence  in 
the  case  that  the  defendant  received  a  valuable  consideration  from 
the  plaintiff,  which  induced  him  to  make  the  contract  relied  upon 
in  this  case,  as  a  naked  promise  is  void  on  general  principles  of  law.** 

§   1831(3).     Nebraska 

You  are  instructed  that  one  of  the  issues  in  this  case  is  the  consid- 
eration of  the  contract  sued  on  in  this  case.    You  are  instructed  in 

this  connection  that  if  you  find  from  the  evidence  that  $ was 

the  purchase  price  of  defendant's  interest  in  the  partnership  prop- 
erty, and  that  such  sale  was  actual,  agreed  on  and  reduced  to  writing 
and  that  said  contract  contained  no  inhibition  against  the  defend- 
ant engaging  in  business  in  ,  and  that  there  was  no  further 

15  Reando  v.  Misplay,  2  S.  W.  405,  i7  Owen  v.  Stevens,  78  111.  462. 

90  Mo.  251,  59  Am.  Rep.  13.  i''  Howe  v.  Hyde,  50  N.  W.  102,  88 

16  Reando  v.  Misplay,  2  S.  W.  405,       Mich.  91. 
90  Mo.  251,  59  Am.  Rep.  13. 
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consideration  for  the  contract  sued  on  in  this  case,  you  will  return 
a  verdict  for  the  defendant.'* 

§  1832.     Matters  not  constituting  consideration — Stock  having  no 
value 

As  to  said  counterclaim  alleged  in  the  answer  of  the  defendants, 
the  court  further  instructs  the  jury  that,  if  they  believe  from  the 
evidence  that  the  shares  of  stock  mentioned  in  said  paper  were  at 

the  time  it  was  signed  by  said ,  deceased,  of  no  value,  then  the 

court  instructs  the  jury  that  said  paper  was  and  is  without  con- 
sideration, and  was  and  is  under  the  laws  of  the  state  of null 

and  void,  and  constitutes  no  defense  in  this  case,  and  constitutes 
no  counterclaim  on  the  part  of  the  defendants,  nor  any  basis  for 
any  counterclaim,  or  defense  against  the  suit  on  the  two  promis- 
sory notes  mentioned  in  plaintiff's  petition.'" 

§  1833.     Mutuality   of  obligation 

The  court  instructs  the  jury  that,  in  order  that  a  contract  be 
entirely  binding  and  legal,  the  observance  of  its  terms  and  condi- 
tions must  be  binding  upon  all  the  parties  thereto.  So,  if  the  jury 
believe  from  the  preponderance  of  the  testimony  in  this  case  that 
the  terms  of  the  contract  sued  on  left  it  entirely  optional  with  the 
plaintiff  whether  or  not  he  would  perform  his  promise,  if  you  find 
there  was  a  promise,  then  this  contract  would  not  be  binding  on  the 
defendant,  and  you  should  find  for  the  defendant. ^^ 

§  1834.     Lack  of  mutuality  supplied  by  subsequent  acts  of  parties 

You  are  charged  that  a  contract  is  incomplete  as  long  as  one  of 
the  parties  has  the  right  to  accept  or  reject  the  proposition  ;  but  if 
you  believe  from  the  evidence  that  plaintiffs  made  a  proposition  to 

defendant  to  locate  defendant  upon  state  school  land  at  $ per 

section,  subject  only  to  the  condition  that  said  land  suited  defend- 
ant, and  you  further  believe  that  defendant  acting  upon  such  prop- 
osition, inspected  said  land  and  that  said  land  did  suit  defendant, 
and  that  defendant  did  secure  awards  of  said  land  from  the  state 
of you  will  find  for  the  plaintiffs. ^^ 

D.     Formal  Requisiti;s 

§  1835.     Effect  of  oral  assent  to  unsigned  contract 

You  are  instructed  that  the  unsigned  contract  offered  in  evidence 
cannot  be  regarded  as  the  contract  of  the  defendant,  upon  which  the 

loHanber   v.    Leibokl,    107   N.   W.  21  Grayling  Lumber  Co.  v.  Heming- 

1042,  76  Neb.  706.    The  contract  sued  way,  1S7  S.  W.  327.  124  Ark.  354. 

on   prohibited  defendant  from  again  22  Stanford  v.  Wriglit  &  Green,  92 

engaging  in  business  in  the  vicinity.  S.  W.  269,  41  Tex.  Civ.  App.  346. 

20  Lindsay  v.   Sonora   Gold  Min.  & 
Mill.  Co.  (Mo.)  196  S.  W.  764. 
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plaintiiff  can  recover  as  upon  a  written  contract  signed  by  him.  It 
at  the  most  can  only  be  cotisiclered  as  a  part  of  the  transaction  at 
the  time  of  the  negotiation  and  agreement  between  the  parties.  If 
said  paper  was  read  over  to  the  defendant  accurately  and  fully,  and 
fairly  understood  by  him,  and  he  assented  and  agreed  to  the  terms 
therein  stated,  he  is  bound  by  said  terms,  and  his  liability  will  be 
determined  accordingly.'^ 

E.     Parties 

§  1836.     Parties  entitled  to  enforce  contract 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  defendant  had  a  contract  with  O.  to  furnish  and  deliver  all  the 

piling  between  and  ,  yet  if  the  evidence  shows  that 

the  piling  in  controversy,  though  delivered  by  O.,  was  plaintiff's, 
and  had  been  gotten  out  by  O.  for  the  plaintifif,  and  this  was  known 
by  defendant,  and  acquiesced  in  by  him,  then  they  are  bound  to 
pay  plaintiff  the  fair  market  value  for  same,  if  it  was  thus  re- 
ceived from  O:  and  used  by  them  in  the  construction  of  the  rail- 
road, and  no  payment  to  O.  would  aft'ect  plaintiff's  right  to  re- 
cover. 

§  1837.     Enforcement   against   third  person 

The  jury  are  instructed  that,  if  you  find  that  plaintiff  performed 
the  services  alleged  in  the  complaint,  and  you  find  that  the  plain- 
tiff was  employed  by  an  officer  or  agent  of  the  Company 

for  and  on  behalf  of  said  company,  and  said  services  were  ren- 
dered in  pursuance  of  such  contract,  then  the  defendant  in  this 
case  would  not  be  liable,  unless  he  expressly  agreed  to  pay  the 
same.'"*^ 

F.    Reality  oe  Consent 

§  1838.     Capacity  to  contract 

Capacity  of  grantor  in  deed,  see  post,  §  2136. 
§   1838(1).     Alabama 

The  court  charges  the  jury  that  the  fact  that  a  man  makes  an 
improvident  bargain,  that  he  is  generally  unthrifty  in  his  busi- 
ness, or  unsuccessful  in  one  or  more  enterprises,  does  not  of  itself 
prove  him  to  be  a  non  compos  mentis.^® 

2  3  D.  M.  Osboru  &  Co.  v.   Simner-  25  Week  y.  Rawie,  96  N.  E.  20G.  4S 

son,  35  N.  W.  615,  73  Iowa,  500.  Ind.  App.  599. 

24  Central  Coal  &  Coke  Co.  v.  Good,  -'o  Dominick    v.    Randolph,    27    So. 

64  S.  W.  677,  4  Ind.  T.  74.  4S1,  124  Ala.  557. 
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§   1838(2).     Georgia 

The  jury  are  instructed  that  it  does  not  require  a  high  degree 
of  mental  power  to  make  a  binding  agreement.  One  who  has 
enough  of  mind  and  reason  equal  to  a  clear  and  full  understand- 
ing of  the  nature  and  consequences  of  his  act  in  making  a  deed  or 
contract  is  to  be  considered  sane.  One  who  lacks  this  capacity 
is  to  be  considered  insane. ~" 

§   1838(3).     Illinois 

You  are  instructed  that,  to  impeach  the  written  contract  for 
want  of  mental  capacity,  it  must  be  shown  by  a  preponderance  of 
evidence  that  the  defendant,  at  the  time  he  executed  it,  had  such 
a  degree  of  mental  weakness  that  he  was  incapable  of  understand- 
ing what  he  was  doing,  and  unable  to  comprehend  and  understand 
the  terms  and  effect  of  the  contract,  or  that  the  same  was  pro- 
cured by   some  undue  influence."'* 

§   1838(4).     Iowa 

The  jury  are  instructed  that  the  law  cannot  undertake  to  meas- 
ure the  validity  of  contracts  by  the  greater  or  less  strength  of  the 
understanding ;  but,  if  the  defendant  was  at  the  time  of  signing  the 
note  so  insane  or  destitute  of  reason  as  not  to  know  the  conse- 
quences of  the  act,  then  it  is  void.  If  he  did  know  what  he  was 
doing,  and  understood  the  consequences  of  his  contract,  then  he  is 
liable,  and  your  verdict  should  be  for  the  plaintiff's  in  case  you  so 
find.39 

The  jury  are  instructed  that,  should  you  find  from  the  evidence, 
under  the  instructions  given,  that  defendant  was  so  insane  as  to 
be  incapable  of  making  a  contract,  then  the  fact  that  the  plaintiffs 
had  no  knowledge  of  such  fact  would  be  immaterial,  except  as 
showing  that  the  plaintiff's  did  not  exercise  any  undue  influence  or 
fraud  upon  him.^*^ 

§   1838(5).     Texas 

You  are  instructed  that  in  this  case,  in  determining  whether  the 
deceased,  R.,  was  mentally  incompetent  to  make  the  contract  and 

transaction  of  ,  involved  in  this  suit,  when  he  executed  the 

deed  and  notes  sued  on,  the  question  for  the  jury  to  decide  from 
the  testimony  submitted  is  this :  Did  the  said  R.  have  sufficient 
mental  soundness  and  capacity  to  understand  the  nature,  terms, 
and  effect  of  said  contract  and  transaction  in  detail,  and  as  a  whole 
to  determine  and  appreciate  the  rights,  benefits,  and  values  he  was 
acquiring  and  the  rights,  values  and  obligations  which  were  ex- 

2  7  De  Niefe  v.  Howell,  75  S.  E.  202,  2s  Sands   v.   Potter,  46  N.   E.  282, 

138    Ga.    248 ;     Normau    v.    Georgia  165  111.  397,  56  Am.  St.  Rep.  253. 

Loan  &  Trust  Co.,   18   S.   E.  27,  92  29  Van  Patton  v.  Beals,  46  Iowa,  62. 

Ga.  295.  30  Van  Patton  v.  Beals,  46  Iowa,  62. 


§  1839  INSTRUCTIONS  TO  JURIES  2096 

changed  therefor,  to  hold  these  elements  of  the  details  in  his  mind 
and  reflect  upon  them  rationally,  and  to  exercise  his  mind  in  re- 
spect to  them  in  a  rational  way?^^ 

§  1839.     Partial  insanity  or  effect  of  insane  delusions 
§   1839(1).     Aiabama 

The  court  charges  the  jury  that  proof  of  partial  insanity  will  in- 
validate contracts  generally,  and  would  be  sufficient  to  defeat  an 
action  upon  a  contract  which  contract  was  the  direct  offspring  of 
partial  insanity,  although  the  party  making  the  contract,  at  the  time 
of  making  it,  was  sane  in  other  respects  upon  ordinary  subjects.^- 

§   1839(2).     Illinois 

The  jury  are  further  instructed  that,  although  they  may  believe 
from  the  evidence  that  either  before,  at  the  time,  or  after  the  mak- 
ing of  the  written  contract  in  question  the  defendant  had  insane 
delusions  on  some  subjects,  yet,  if  the  jury  further  believe  from 
the  evidence  that  such  delusion  was  in  no  way  related  to  the  plain- 
tiff or  the  subject-matter  of  the  contract  here  in  question,  and  that 
in  making  such  contract  defendant  was  in  no  means  influenced 
thereby,  but  that  in  making  of  said  contract  he  possessed  mind, 
memory,  and  senses  sufficient  to  know  and  comprehend  the  scope, 
force,  and  effect  of  that  contract,  then  he  was  mentally  capable 
of  making  said  contract,  and  the  jury  should  so  find.^^ 

The  jury  are  instructed  that  it  is  not  every  kind  or  degree  of  in- 
sanity that  will  relieve  a  party  from  the  effect  or  consequences  of 
his  acts,  but  the  insanity  must  either  be  general,  or,  if  special,  have 
relation  to  the  act  from  which  the  party  seeks  to  be  relieved;  and 
in  case  the  jury  believe,  from  the  evidence,  that  the  insanity  of 
,  if  existing  at  all,  was  on  account  of  and  confined  to  domes- 
tic troubles,  and  the  real  or  supposed  interference  of  his  wife  and 
friends,  and  that  on  the  svibject  of  business  and  property,  and  of 
his  own  condition,  relations  and  necessities  in  respect  thereof,  he 
was  of  sound  mind,  then  the  jury  will  hold  the  contract  valid,  and 
will  find  for  the  plaintiff.^* 

§  1840.     Lucid  intervals 

The  jury  are  instructed  that,  if  the  defendant  was  at  times  insane, 
but  had  lucid  intervals,  he  would  have  the  right  to  make  a  contract, 
and  if  he  made  a  contract  during  a  lucid  interval,  then  it  would  be 
a  binding  contract. ^^ 

31  Smith  V.  Guerre  (Civ.  App.)  175  ss  Sands  v.   Potter,    40   N.   E.   282, 

S.  W.  1093.  165  111.  397,  56  Am.  St.  Rep.  253. 

3  2  Dominick    v.    Ranclolph,    27    So.  34  Emery  v.  Hoyt,  46  111.  25S. 

481,   124   Ala.   557.  3  5  Norman  v.  Georgia  Loan  &  Trust 

Co.,  IS  S.  E.  27,  92  Ga.  295. 
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§  1841.     Effect  of  intoxication 

The  court  instructs  the  jury  that  the  degree  of  intoxication  which 
would  be  sufficient  in  law  to  entitle  a  party  to  rescind  a  contract 
must  be  such  that  the  party  was  so  completely  under  the  influence 
of  intoxicants  as  not  to  have  been  able  to  understand  the  effect  and 
consequences  of  the  business  transaction.  In  the  case  before  you 
there  is  no  showing  that  plaintiff  was  under  such  degree  of  intoxi- 
cation, but  if  you  find  that  and  ,  or  either  of  them, 

induced  plaintiff  to  drink  intoxicating  liquors  for  the  purpose  of 
enabling  them  the  more  readily  to  gain  advantage  over  him  and 
enable  them  the  more  readily  to  obtain  his  signature  to  the  note 
in  controversy  by  the  use  of  the  representations  alleged  by  plain- 
tiff to  have  been  made  by  them,  you  have  a  right  to  take  into  con- 
sideration for  what  you  may  deem  it  entitled  the  plaintiff's  con- 
dition with  respect  to  intoxication,  if  any,  so  induced  and  brought 
about,  in  connection  with  all  the  other  facts  and  circumstances  sur- 
rounding the  making  and  signing  of  the  note  in  controversy  for  the 
purpose  of  determining  whether  or  not  the  plaintiff  was  induced 
to  sign  the  note  in  controversy  by  the  alleged  false  representations 
and  statements  of and  ,  or  either  of  them.^*' 

§  1842.     Fraud 

Avoidance  of  mining  lease  for  false  representations  in  procuring  it,  see  post, 

§  3S49. 
Cancellation  of  instrument  on  ground  of  fraud,  see  ante,  §  1362. 

§   1842(1).     Illinois 

As  regards  the  defense  set  up  in  this  case  that  the  contract  sued 
on  was  obtained  from  the  defendant  by  false  «nd  fraudulent  repre- 
sentations, the  court  instructs  the  jury  that  to  defeat  a  recovery  on 
that  ground,  the  jury  must  believe,  from  the  evidence,  that  the  al- 
leged representations  were  made  as  charged,  and  that  they  were 
false  when  made,  and  that  the  plaintiff  knew  them  to  be  false,  that 
they  were  such  as  a  man  of  ordinary  prudence  would  be  likely  to 
rely  upon,  and  that  the  defendant  did  rely  upon  the  truth  of  them, 
and  was  induced  thereby  to  execute  the  contract  in  question.^' 

The  jury  are  instructed  that  the  law  requires  every  person  to  exer- 
cise reasonable  prudence  in  business  affairs,  and  that  before  relieving 
a  party  from  the  obligations  of  a  contract  upon  the  ground  of  fraud, 
it  must  appear  that  he  exercised  reasonable  care  and  prudence  to 
learn  the  nature  of  the  contract  before  executing  it,  that  if  the  de- 
fendant could  read  and  had  an  opportunity  to  read  the  contract  he- 

3G  Sievertsen  v.  Paxton-Eckman  3r  Grier  v.  Puterbaugh,  lOS  111.  ()02. 
Chemical  Co.,  165  N.  W.  1016,  182  In  this  case  the  defendant  was  a 
Iowa,  467.  business  man  of  more  than  oi'dinaiT 

intelligence. 
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fore  signing",  it  was  his  duty  to  do  so,  unless  induced  not  to  do  so  by 
willfully  false  statements  of  the  plaintiff  as  to  its  being  a  copy  of  the 
original,  and  if  the  defendant  had  full  opportunity  to  read  the  con- 
tract before  signing  it,  and  was  not  induced  to  sign  it  by  false  state- 
ments made  by  plaintiff,  the  defendant  would  not  be  permitted  to 
deny  knowledge  of  the  contents  thereof.^* 

§  1842(2).     Kansas 

You  are  instructed  that  in  this  case,  if  you  believe  from  a  pre- 
ponderance of  the  evidence  that  the  plaintiff'  instructed  the  defend- 
ant to  purchase  stock  direct  from  the Company,  and  the  de- 
fendant did  not  purchase  such  shares  direct  from  said  company,  but 
purchased  shares  of  stock  from  some  other  person  or  persons,  the 
plaintiff,  upon  discovering  such  fact,  had  the  right  to  repudiate  such 
purchase  of  said  shares  of  stock,  tender  them  back  to  the  defendant, 
and  recover  the  money  given  the  defendant  by  plaintiff  to  purchase 
said  shares  of  stock. ^® 

§  1843.     Mistake 

The  jury  are  instructed  that  in  making  a  contract  the  parties  are 
bound  to  exercise  ordinary  care  and  diligence  to  inform  themselves 
as  to  any  facts  relating  to  the  subject-matter  of  the  contract,  and 
equity  will  not  relieve  for  any  mistake  that  was  solely  the  result  of 
a  want  of  such  care  and  diligence.** 

§  1844.     Duress 

Avoidance  of  deed    on  ground  of  duress,  see  post,  §  2142. 

§  1844(1).     Indiana 

The  jury  are  instructed  that  a  contract  made  under  compulsion 
may  be  avoided  by  the  party  by  whom  it  was  executed.  Compul- 
sion, however,  to  have  this  effect,  must  amount  to  what  the  law 
calls  duress.  Mere  angry  or  profane  words,  or  strong,  earnest 
language,  cannot  constitute  such  compulsion  as  will  amount  to 
duress,  or  enable  a  party  to  be  relieved  from  his  contract.  There 
may,  however,  be  duress  by  threats.  Duress  by  threats  does  not 
exist  wherever  a  party  has  entered  into  a  contract  under  the  in- 
fluence of  a  threat,  but  only  where  such  threat  excites,  "or  mav 
reasonably  excite,"  a  fear  of  some  grievous  wrong,  as  bodily  injury 
or  unlawful  imprisonment.*^ 
§   1844(2).     Iowa 

You  are  instructed  that  duress  in  the  making  of  a  contract  exists 
when  the  person  making  it  is  induced  to  make  it  by  reason  of  being 
put  in  fear  by  means  of  threats  of  arresting  him  and  unlaAva'ully 

3  8  Livliiffton  V.  Strong,  107  111.  295.  4o  Dolvin  v.  American  Harrow  Co.. 

3  9  Gillies  V.  Linscott,  157  P.  423.  9S      C2  S.  E.  198,  131  Ga.  300. 
Kan.  78.  41  Adams  v.  Stringer,  78  Ind.  175. 
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charsfins:  him  with  crime,  when  the  threats  and  the  fear  induced 
thereby  are  such  as  would  influence  a  man  of  reasonable  courage 
and  prudence,  and  do  deprive  the  party  making  the  contract  of  the 
exercise  of  free  will  in  making  it.  The  threatened  arrest,  however, 
must  be  wrongful  and  unlawful,  and  apparently  about  to  be  en- 
forced.*^ 

§   1844(3).     Minnesota 

The  jury  are  instructed  that,  in  order  to  find  duress  in  this  case, 
you  must  find  that  there  was  such  pressure  or  constraint  as  com- 
pelled the  plaintiff  to  go  against  her  will,  and  such  as  took  away  her 
free  agency  and  destroyed  her  power  of  refusing  to  sign  the  re- 
lease.*^ 

§  1845.     Same — Threat  of  prosecution  of  third  person  for  crime 

The  jury  are  instructed  that,  if  the  witness  S.  stated  to  the 
defendant  F..  in  substance,  that  unless  he  fixed  up  the  matter  of 

se'lmg  mortgaged  property  by  giving  notes  signed  by  him 

and  defendant  E.,  the  bank  would  send  and  get ,  and  it  would 

mean  from  to  years  in   the  penitentiary,  and  that 

said  S.  further  stated  to  said  F.  that  if  the  notes  were  given, 
the  matter  would  be  dropped,  and  that  said  F.  was  thereby 
solely  induced  to  sign  said  notes,  such  action  upon  the  part  of  said 
S,  would  amount  in  law  to  duress  by  the  plaintifif  bank  upon  the 
defendant  F.^* 

§  1846.     Same— Ratification 

You  are  instructed  that  it  is  claimed  by  the  defendant  that  the 
plaintiff,  after  the  execution  of  said  note,  ratified  the  execution  of 

same  in  the  summer  of  .     A  contract  that  is  fraudulent  by 

reason  of  same  having  been  procured  by  means  of  duress  may  be 
ratified  and  confirmed  by  the  maker  thereof  if  his  subsequent  acts, 
with  knowledge  of  all  of  the  facts,  are  such  as  to  fully  indicate  that 
he  intends  to  then  agree  to  and  confirm  said  contract.  If  it  ap- 
pears from  the  evidence,  by  the  letter  written  by  plaintiff  to  his 
daughter  concerning  the  note  in  question  after  same  was  executed, 
and  by  plaintiff's  statements  concerning  the  note  and  its  payment 

by  him  to  the  officers  of  the Bank,  that  the  plaintiff  intended 

at  the  time  of  making  said  statements  to  assent  to  and  confirm  the 
contract  made  in  said  note,  and  pay  the  defendant,  then  such  state 
of  facts  would  amount  to  a  ratification  of  said  note  by  plaintiff,  and 
would  prevent  plaintiff"  from  subsequently  claiming  that  said  note 

42  Keunedy   v.    Roberts,   75   N.   W.  *^  Farmers'   Nat.   Bank   of  Liiieolu 

36.S.  105  Iowa,  521.  v.  Francis,  164  P.  146,  100  Kau.  1.'25. 

"  Cox  V.  Edwards,  139  N.  W.  lOTO, 
120  Minn.  512. 


§  1847  INSTRUCTIONS   TO   JURIES  2100 

was  obtained  from  him  by  duress.  But,  to  amount  to  a  ratifica- 
tion of  said  note,  the  plaintiff's  acts  must  have  been  such  as  to 
full}-  indicate  an  intention  on  his  part  at  that  time  to  assent  to 
and  confirm  the  contract  contained  in  said  note.  If  the  plaintiff's 
purpose  in  writing  to  his  daughter  and  in  making  statements  to 
the  officers  of  said  bank  was  to  get  and  keep  the  note  within  the 
jurisdiction  of  this  court,  so  that  he  could  replevin  same  from  de- 
fendant, and  not  to  confirm  the  contract  contained  in  said  note, 
then  said  acts  and  statement  would  not,  in  any  event,  amount  to  a 
ratification  of  the  note.  If  said  note  was  obtained  by  duress,  to 
overcome  such  duress  the  burden  rests  with  the  defendant  to  show 
that  plaintiff  ratified  said  note,  by  a  preponderance  of  the  evidence.*^ 

§  1847.     Conditions  precedent  to  rescission  for  fraud — Restoring 

status  quo 
Condition  precedent  to  cancellation  of  instrument,  see  ante,  §  1368. 

You  are  instructed  that,  if  the  plaintiff'  received  from  the  defend- 
ant th<^  crop  of  cotton,  corn,  and  oats,  together  with  the  place  on 
which  the  same  was  grown  and  possession  of  the  house  on  said 
place,  and  that  any  of  said  crop  was  standing  ungathered  in  the 
field  at  the  time,  and  that  the  defendant  had  the  right  of  possession 
of  said  place  until to  gather  his  crop,  then,  before  the  plain- 
tiff could  recover,  after  establishing  fraud  on  the  part  of  the  de- 
fendant, he  must  show  that  he  tendered  back  to  the  defendant  the 
possession  of  the  place,  and  house  and  all  other  property  received 
from  the  defendant  in  exchange  of  said  mules,  and  that  also,  if  at 
the  time  the  plaintiff  claimed  to  have  discovered  fraud  on  the  part 
of  the  defendant  any  of  said  crop  was  standing  ungathered  in  the 
field,  then  the  plaintiff'  could  not  make  a  valid  tender  of  same,  with- 
out tendering  possession  of  the  entire  place  on  which  the  same  was 
standing  at  the  time.*^ 

You  are  instructed  that,  if  the  plaintiff  retained  possession  of 
any  of  the  property  received  by  him  from  the  defendant  in  exchange, 
and  that  said  property,  or  the  use  of  same,  was  of  any  value  and 
benefit  to  him  or  to  tlie  defendant,  then  the  plaintiff  would  not  be 
entitled  to  recover,  and  you  must  find  for  the  defendant.*' 

G.    Validity  or  Legality  of  Contract 

§  1848.     Agreement  to  pay  for  supporting  promisee's  parents 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
in  his  lifetime  did  agree  with  the  claimant,  ,  that  he 


4  5  Kennedy  v.    Roberts,   75  N.   W.  4  7  Cherry  v.  Cox,  45  S.  W.  122,   1 

363,  105  Iowa,  521.  Ind.  T.  57S. 

4  6  Cherrv  v.  Cox,  45  S.  W.  122,  1 
Ind.  T.  57S. 
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would  pay  her  a  certain  sum  or  sums,  if  she  would  stay  with  and 
care  for  her  parents,  such  would  be  a  lawful  agreement.^* 

§  1849.     Agreements  against  public  policy 

§   1849(1).    United  States 

The  jury  arc  instructed  that  a  contract  which  is  against  the  policy 
of  the  law  cannot  be  enforced;  such  are  contracts  tending  to  cor- 
rupt legislation  or  the  judiciary,  contracts  in  general  in  restraint 
of  trade,  contracts  to  evade  or  oppose  the  revenue  laws  of  another 
country,  wagering  contracts,  contracts  of  maintenance  or  champer- 
ty.*» 

§   1849(2).     Michigan 

You  are  instructed  that,  in  the  subscription  of  each  person  to 
the  capital  stock  of  a  corporation  every  other  subscriber  has  a  direct 
interest.  Their  respective  subscriptions  are  contributions  to  a 
common  object.  The  action  of  each  in  his  subscription  is  sup- 
posed to  be  influenced  by  that  of  the  others,  and  every  subscription 
to  be  based  upon  the  ground  that  the  others  are  what  they  are 
represented  to  be.  The  fact  that  one  person  binds  himself  to  place 
a  certain  amount  of  his  money  upon  the  risk  involved  in  the  enter- 
prise is  an  inducement  to  others  to  venture  in  like  manner,  and  any 
secret  agreement  between  the  company  and  a  subscriber  or  his 
privies,  which  changes  the  condition  of  the  subscription,  is  a  fraud 
upon  the  other  subscribers,  and  renders  this  agreement,  and  any 
contract  growing  out  of  it,  null  and  void ;  and  any  agreement  be- 
tween the  company  and  second  parties,  which  contemplates  a  de- 
ception to  be  practiced  upon  others  not  parties  to  the  agreement  is 
contrary  to  public  policy  and  void.'** 

§   1849(3).     Virginia 

The  court  instructs  the  jury  that,  by  virtue  of  the  character  of 
railroad  companies  as  common  carriers  of  goods,  they  are  under  a 
general  duty  to  receive  and  carry,  when  properly  offered,  all  goods 
of  the  kind  they  undertake  or  assume  to  transport,  and  that  a  con- 
tract by  which  they  undertake  to  carry  for  one  person  or  corpora- 
tion, to  the  exclusion  of  others,  is  contrary  to  public  policy  and 
void ;  and,  if  they  believe  from  the  evidence  that  at  the  time  of 
making  the  contract  in  the  declaration  mentioned,  it  was  known 
and  "contemplated"  by  and  between  the  parties  that  the  railroad 
to  be  built,  provided  for  in  said  contract,  was  to  become  a  common 
carrier  of  freight  and  passengers,  and  that  in  pursuance  of  such 
"contemplation"  the  General  Assembly  of granted  a  charter 

4  8  Walker   v.   Alexander,   27  N.   E.  so  Zahel  v.  New  State  Tel.  Co.,  86 

41,  136  111.  550.  N.  W.  949,  127  Mich.  402. 

4  9  Haven  &  Clements  v.  James  (D. 
C.  Ga.)  206  F.  683. 
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of  incorporation  to , ,  and  others,  under  the  name  of  the 

Railroad  Company,  whereljy  it  became  empowered  to  con- 
struct, operate,  and  maintain  said  railroad  for  the  purpose  of  car- 
rying passengers  and  freight,  and  did  after  the  passage  of  said  act 
of  incorporation  enter  into,  in  pursuance  of  the  original  understand- 
ing and  contemplation  of  the  parties,  a  contract  dated  the  

day  of ,  under  which  it  assumed  and  agreed  to  carry  out  the 

said  contract  in  the  declaration  mentioned,  then  the  court  instructs 
the  jury  that  said  two  contracts  are  to  be  considered  as  one,  and 
they  are  contrary  to  public  policy  and  void,  and  the  jury  must 
find  for  the  defendant. ^^ 

§   1849(4).     Washington 

You  are  instructed  that,  if  you  should  find  from  the  evidence  that 
the  defendant  was  a  conservator  of  the  estate  of  his  father,  and 
that  the  estate  of  his  father  owned  a  portion  of  the  common  stock  of 

the Company,  which  under  this  written  proposition  for  the 

employment  of  plaintiff  to  procure  stock  in  such  company  would 
have  to  be  converted  into  preferred  stock  of  the  said  company,  and 
if  you  should  find  that  defendant,  in  making  such  a  contract  with 
the  plaintiff",  if  he  did  make  it,  was  taking  advantage  of  his  trust 
position  as  conservator  of  the  estate  of  his  father  for  his  personal 
benefit,  then  such  a  contract  would  be  against  public  policy  and 
would  not  be  recognized  by  the  law,  and  the  law  would  not  enforce 
it  at  the  instance  of  defendant,  or  would  not  enforce  it  against  him.-''* 

§  1850.     Contracts  in  aid  of  combination  to  control  prices 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  purchase  by  plaintiff  of  the  lumber  business  of  the  de- 
fendant, with  a  condition  that  the  defendant  should  not  re-engage 

in   the   lumber   business   in  for   a  period   of  years, 

was  made  by  the  plaintiff  in  aid  of  or  to  advance  a  combination 
to  control  the  prices  of  lumber  in  the  city  of ,  then  such  con- 
dition was  void,  as  against  public  policy,  and  your  verdict  should 
be  for  the  defendant.^^ 

§  1851.     Contract  for  services  of  one  as  lobbyist 

You  are  instructed  that,  if  the  contract  between  the  plaintiff 
and  defendants  was  that  plaintiff  should  attend  the  session  of  the 

"1  Merrimau   v.    Cover,   Drayton  &  .service  because  of  some  ilU^gality   in 

Leonard,  51  S.  E.  817,  104  Va.  428.  the    main    tran.saction    between    the 

•-'2  Calhonii,     Denny     &     Ewing     v.  principal  parties,   if   the   broker  did 

Whitcoml),  155  P.  759,  90  Wash.  128.  J^Q^  actively   participate   in    the   ille- 

In  other  instructions  the  jury   were  ...^^ty 

told    that  the  law  presumes  honesty  «  ^sCanfield     Lumber    Co.     v.     Kint 

of  action  and  intent,  and  that  a  brok-  y^umber  Co.,  127  N.  W.  70,  148  Iowa, 

er  will  not  be  deprived  of  his  com-  207. 
missions    for    rendering    an    agreed 
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Lc\^islaturc,  and  there  to  lobby  with  the  members  thereof  against 
a  bill  there  pending  antagonistic  to  the  taking  of  salmon  fish  by 
fish  wheels,  and  by  lobby  services  prevent  the  passage  of  such  a 
law,  he  could  not  recover  thereon.^' 

You  are  instructed  that,  if  it  was  the  understanding,  between  the 
plaintiff  and  defendants,  that  plaintiff  should  attend  at  the  session 
of  the  Legislature,  and  there  privately  importune,  converse  with, 
and  persuade  members  of  the  Legislature  in  the  interests  of  the 
defendants,  against  any  measures  pending  before  the  Legislature 
antagonistic  to  the  taking  of  salmon  fish  by  means  of  fish  wheels, 
he  cannot  recover.^" 

You  are  instructed  that,  if  it  was  the  understanding  between 
plaintiff'  and  defendants  that  the  plaintiff"  should  attend  the  session 
of  the  Legislature,  and  by  exercising,  and  seeking  to  exercise,  his 
personal  influence  with  members  of  the  Legislature  in  the  inter- 
ests of  the  defendants,  and.  by  means  of  such  influence,  and  by 
then  lobbying  for  the  defendants,  prevent,  or  aid  in  preventing, 
any  legislation  forbidding  the  taking  of  salmon  fish  by  means  of 
fish  wheels,  he  could  not  recover,  nor  could  he  recover  for  any 
expenses  incurred  while  engaged  in  such  service. '^^ 

§  1852.     Contracts  looking  towards  obstructing  justice  or  fabrica- 
tion or  suppression  of  testimony 

You  are  instructed  that  a  contract  is  void  as  against  public  pol- 
icy by  which  one  of  the  parties  thereto  agrees  to  secure  such 
testimony  as  will  enable  the  other  to  win  a  contemplated  suit.'^''' 

You  are  instructed  that  a  contract  is  void  as  against  public  pol- 
icy by  which  one  of  the  parties  agrees  to  suppress  or  conceal,  or 
enable  another  to  suppress  or  conceal,  testimony  as  to  the  existence 
of  facts  or  letters,  papers,  or  documents  material  to  a  contemplated 
suit."* 

§  1853.     Contracts  tending  to  induce  breach  of  trust 

§   1853(1).    United  States 

The  jury  are  instructed  that,  if  they  find  that  the  alleged  contract 
between   the   plaintiff   and    the   defendant,   that    the   said    plaintiff' 

should   have  permanent  employment  as   an   officer  of  the  ■ 

Company,  at  a  salary  of  not  less  than  $ a  year,  or  as  much 

as  any  other  officer  of  said  tompany  received,  was  made  in  con- 
templation that  the  defendant  was  to  be  an  officer  of  said  company 

5  4  Sweeney  v.   McLeod,   15  P.  275,  5  7  .Tosephs  v.  Briant,  157  S.  W.  1.36. 

15  Or.  330.  108  Ark.  171. 

5  5  Sweenev  v.   McLeod,   15  P.  275,  ss  Josephs  v.  Briuut,  157  S.  W.  136, 

15  Or.  330.  lOS  Ark.  171. 

5  6  Sweeney  v.  McLeod,   15  P.  275, 
15  Or.  830. 
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and  to  control  a  majority  of  its  stock,  and  that,  by  the  use  of 
his  official  position  and  of  the  control  of  said  ownership  of  stock, 
he  was  to  retain  said  plaintiff  in  office  and  fix  his  salary,  as  admit- 
ted by  the  said  plaintiff,  then  their  verdict  must  be  for  the  defend- 
ant upon  the  issues  joined  in  tins  case.^^ 
§   1853(2).     Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  R.  was  the  agent  of  the Company,  in  charge  of 

the  land  which  was  the  subject  of  the  option  given  by  said  com- 
pany to  sell  said  land  or  negotiate,  in  any  way,  a  contract  for  the 
sale  of  said  land  for  said  company,  and  you  further  believe  from 
the  evidence  that  the  plaintiff  knew  that  said  R.  was  such  agent 
with  the  aforesaid  power  conferred  upon  him  by  said  company, 
and  you  further  believe  from  the  evidence  that  the  plaintiff,  with 
such  knowledge,  aided  in  inducing  the  said  R.  to  obtain  the  option 

for  the  defendant-  for  $ per  acre,  knowing  or  believing  that 

the  said  defendant  could  sell  the  same  at  an  increased  price,  in 
which  increased  price  the  said  plaintiff  and  R.  would  share,  then 
the  court  instructs  you  that  such  arrangement  and  agreement 
between  the  said  plaintiff  and  said  R.,  and  the  agreement  between 
the  plaintiff'  and  the  defendant  is  illegal  as  to  the  plaintiff,  and 
cannot  be  treated  by  you  as  a  consideration,  or  any  part  consider- 
ation, for  any  contract  between  the  plaintiff  and  defendant.^* 

§  1854.     Compounding  felony 

As  consideration  for  note,  see  ante,  §  1066. 

§   1854(1).     Arkansas 

You  are  instructed  that  any  agreem.ent  that  tends  to  stop  or 
prevent  a  criminal  prosecution,  and  thereby  to  interfere  with  the 
course  of  justice,  is  void;  whether  within  the  terms  of  the  statute 
is  not,  it  is  against  public  policy  and  is  void.  And  in  this  case,  if 
the  jury  find  from  the  evidence  that  the  obligations  sued  on  were 
signed  under  the  agreement  that  the  plaintiffs  would  not  prosecute 
the  maker's  sons  for  the  violation  of  the  criminal  statutes,  state  or 
federal,  then  and  in  that  event  their  verdict  should  be  for  the 
defendant.^^ 

You  are  instructed  that,  although  you  may  believe  from  the 
evidence  that  the  sons  of  defendant  were  not  guilty  of  any  offense 
for  which  they  could  be  punished  criminally  either  under  the  fed- 
eral or  state  statutes,  and  that  the  Bank  and  plaintiff  did 

59  West  V.  Camden,  10  S.  Ct.    S3S,  ei  Beal-Dovle    Dry    Goods    Co.    v. 

135  U.  S.  507,  34  L.  Ed.  254.  Barton,  97  S.  W.  58,  SO  Ark.  326. 

0  0  Williams  v.   Kendrick,  54  S.  E. 
865,  105  Va.  791, 


2105                                                          CONTRACTS                                                     §  1855 
not  intend  to  prosecute  them  criminally,  yet,  if  you  find  that , 


acting  either  as  attorney  or  agent  of  the  Bank  and  plain- 
tiff, represented  to  defendant  that,  if  he  signed  the  obligations 
sued  on,  his  sons  would  not  be  prosecuted  criminally,  but  if  he  did 
not  sign  the  said  obligations  they  would  be  criminally  prosecuted, 
and  you  believe  this  was  the  consideration  moving  defendant  in 
the  execution  of  said  instruments,  then  in  that  event  the  said  obli- 
gations are  void,  and  your  verdict  should  be  for  the  defendant.*'^ 

§   1854(2).     Michigan 

You  are  instructed  that  a  promissory  note  given  in  consideration 
of  an  agreement  on  the  part  of  the  one  to  whom  it  is  given  that  he 
will  obstruct  the  course  of  public  justice,  or  suppress  proceedings 
under  a  criminal  complaint,  is  void,  and  cannot  be  collected  or  en- 
forced by  the  one  to  whom  it  is  given.  The  law  refuses  to  lend  its 
assistance  in  the  enforcement  of  a  contract  of  that  nature.  This, 
however,  is  not  because  the  law  seeks  to  favor  the  defendants  in 
such  a  transaction.  The  law  looks  upon  the  parties  as  equally  at 
fault,  and  refuses  to  lend  its  aid  to  either  in  a  case  where  both  are 
guilty  of  trying  to  impede  the  course  of  public  justice.  It  is  there- 
fore not  sufficient  to  defeat  the  plaintiff's  action  for  the  defendants 
to  show  that  they  gave  the  note  in  question  upon  their  under- 
standing that  by  so  doing  the  party  complained  of  for  a  criminal 
offense  would  be  discharged  from  custody,  and  the  prosecution 
against  him  no  further  pursued.  They  must  show  also  that  this 
understanding  and  arrangement  was  participated  in  by  the  plain- 
tiff, and  that  this  understanding  and  arrangement  was  a  part  of 
the  consideration  for  which  the  note  was  given.     The  fact  that  a 

criminal   charge  was  pending  against  would   not  prevent 

the  plaintiff  from  settling  his  civil  claim  against  the  said  , 

and  the  note  given  on  such  settlement  would  be  good  and  collecti- 
ble, unless  it  was  a  part  of  his  agreement  on  such  settlement,  and 
also  a  part  of  the  consideration  for  which  the  note  was  given,  that 
he  would  do  or  refrain  from  doing  something  in  the  prosecution  of 
the  criminal  charge. ^'^ 

§  1855.     Effect  of  illegality — Contracts  connected  with  illegal  con- 
tract 

The  jury  are  instructed  that  an  agreement  will  be  enforced,  even 
if  it  is  incidentally  or  indirectly  connected  with  an  illegal  trans- 
action, provided  it  is  supported  by  an  independent  consideration.^* 

6'2  Beal-Doyle    Dry    Goods    Co.    v.  fi*  Gibson   v.   McLane,   148   P.   288, 

Barton,  97  S.  W.  58,  80  Ark.  326.  17  Ariz.  61. 

6  3  Fosflick   V.    Van   Arsdale,   41   N. 
W.  931,  74  Mich.  302. 
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§  1856.     Same — On  subsequent  agreement  relating  to  same  sub- 
ject-matter 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  the  defendant  for  safe-keeping  received  money  belong- 
ing to  the  plaintifif,  and  that  a  part  of  said  money  was  illegally 
collected  and  delivered  to  him  on  Sundays,  and  that  thereafter  on 
w-eek  days  the  defendant  admitted  to  the  plaintifif  that  he  had 
money  in  his  possession  belonging  to  the  plaintiff,  and  on  a  week 
day  rendered  the  account  offered  in  evidence,  showing  a  balance  in 
his  hands  of  $ belonging  to  and  the  property  of  the  plain- 
tiff, and  that  thereafter  the  plaintiff,  by  writing  delivered  to  the 
defendant  on  the day  of ,  duly  requested  the  defend- 
ant to  pay  and  deliver  said  money  and  all  other  property  in  his 
hands  belonging  to  the  plaintiff  to  the  duly  authorized  agents  of 
the  plaintiff,  and  the  defendant  neglected  and  refused  to  do  so, 
and  still  remains  in  possession  of  said  money  and  all  other  prop- 
erty belonging  to  the  plaintiff,  then  the  plaintiff  is  entitled  to 
recover  said  money,  and  the  jury  in  their  discretion  may  allow  in- 
terest on  the  said  amount  from  said  day  of ■ — .^^ 

H.     Construction 

§  1857.     Construction  against  party  drawing  contract 

You  are  instructed  that,  when  one  of  the  parties  to  a  contract 
in  writing  draws  the  contract,  any  ambiguity  in  its  terms  is  to  be 
construed  more  strongly  against  the  party  so  drawing  the  in- 
strument.^*' 

§  1858.     Meaning  of  particular  phrases  in  absence  of  any  under- 
standing between  parties  with  regard  thereto 

You  are  instructed  that  you  are  to  find  from  the  evidence  the 
meaning  of  the  words  "drilled  to  the  Mississippi  lime."  You  are 
instructed  that  in  determining  whether  or  not  the  well  in  contro- 
versy was  drilled  to  the  Mississippi  lime  you  should  take  into  con- 
sideration the  question  what  the  parties  to  this  controversy  meant 
by  and  understood  to  be  the  Mississippi  lime,  and,  if  there  was  no 
understanding  between  them  at  the  time  the  contract  was  made, 
then  the  general  belief  and  understanding  among  oil  men  as  to 
what  Mississippi  lime  is  should  govern.'^" 

§  1859.     Practical  interpretation  by  parties 

You  are  instructed  that  the  contract  entered  into  in  this  case 
contains  provisions  as  to  what  defendant  was  to  obtain  in  lieu  of 

6  5  Haacke  v.  Knights  of  Liberty  So-  <*«  Blankenship    v.    Declcer,    S.5    P. 

cial  &   Literary   Club,  25  A.   422,   70      10.3.5.  .34  Mont.  292, 
Md.  429.  «7  Barrieklow  v.  Boice,  150  P.  1094, 

.50  Okl.  260. 
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salary.  Tlicsc  provisions  are  not  clear,  and  certain  doubt  re- 
mains, after  reading  the  contract,  as  to  its  proper  interpretation. 
Evidence  has  been  introduced  tending  to  show  defendant's  method 
of  keeping  the  corporation's  books  required  to  be  kept  by  the  con- 
tract, and  that  monthly  statements  of  the  business  were  rendered 

to ,  and  that  the  method  of  keeping  the  books  and  rendering 

monthly  statements  was  based  upon  an  interpretation  of  the  con- 
tract in  accordance  with  the  claim  of  the  defendant  herein.  If  you 
find  such  evidence  to  be  true,  and  that  the  parties  to  the  contract 
adopted  a  construction  and  interpretation  thereof,  by  their  ac- 
tions, then  I  instruct  you  that  such  interpretation  should  be  also 
adopted  by  you  in  rendering  your  verdict.^* 

You  are  instructed  that,  if  you  find  that  defendant's  method  of 
keeping  the  books,  required  to  be  kept  under  the  contract,  was 
Jcnown  to  the  corporation,  and  assented  to  by  it,  and  that  he  ren- 
dered monthly  statements  to  the  corporation  as  he  has  testified, 
which  were  accepted  without  question  by  the  corporation,  and  if 
you  further  find  that  the  method  of  keeping  such  books  and  ren- 
dering such  statements  showed  that  the  parties  themselves  had 
adopted  a  method  of  construing  this  contract,  as  to  how  his  com- 
missions should  be  figured,  then  I  instruct  you  that  you  should 
adopt  the  same  method  of  construing  the  contract,  in  arriving  at 
your  verdict.*''* 

§  1860.     Construing  instruments  together 

The  court  charges  the  jury  that  if  the  contract  sued  on  in  this 
complaint  was  in  existence  at  the  time  the  bond  was  signed,  wheth- 
er it  was  in  writing  or  not,  and  signed  by ,  the  contract  and 

bond  are  to  be  construed  together,  and  the  sureties  on  the  said 
bond  are  responsible  with  the  principals.''" 

§  1861.     Implied  terms 

You  are  instructed  that  if,  by  reason  or  pursuant  to  a  uniform 
practice,  extending  through  years,  it  was  mutually  understood  by 
the  defendant  company  and  the  plaintifif  that  the  plaintiff  was  to 
have  until  "pay  day"  of  the  succeeding  month  in  which  to  pay  for 
goods  purchased  during  the  month  preceding,  then  he  was  entitled 
to  such  time,  though  it  was  never  expressly  and  in  so  many  words 
agreed  between  the  parties ;  in  other  words,  an  agreement  for  time 
may  be  implied  from  the  acts  of  the  parties,  the  circumstances 
and  conditions  of  their  business  relations,  though  express  words 
may  not  have  been  employed  to  indicate  their  agreement."^ 

68  Moore    v.    Andrews,  168    N.    W.  to  Forst  v.  Leouard,  22  So.  483,  116 

1037,  203  Mich.  219.  Ala.  82. 

6  0  Moore    v.    Andrews,  16S   N.    W.  ^lUaves  v.  Union  Mercantile  Co., 

1037,  203  Mich.  219.  70  P.  975,  27  Mont.  264. 
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§   1862,     Province  of  jury 

The  court  instructs  the  jury  that  it  is  the  duty  of  tne  jury  to 
determine  whether  or  not  the  whole  of  the  contract  between  the 
plaiiitifif  and  the  defendants,  or  either  of  them,  was  embraced  in 
the  paper   writing  offered  in   evidence,   signed   by   defendant   and 

dated ,  and  if  they  shall  find  that  the  whole  of  the  contract 

was  not  embraced  in  said  paper  writing,  then  it  will  be  their  duty 
further  to  find  from  all  the  evidence  in  the  case  what  the  said  con- 
tract was.'^ 

I.      DiSCHARGi:   BY   AGREKM^NT 

§  1863.     Rescission 

You  are  instructed  that  it  takes  at  least  two  persons  to  make  a 
contract,  and  if  a  contract  is  once  made,  it  cannot  be  rescinded  or 
undone  at  the  instance  of  only  one  of  the  parties  thereto,  and  in 
this  case,  if  you  find  that  there  was  an  agreement  between  B. 
and  any  or  all  of  the  said  assignors  that  one  or  all  of  the  claims 
in  suit  should  be  assigned  to  him  for  collection,  and  if  said  B. 
in  the  execution  of  said  agency  incurred  any  expense  or  liability, 
then  and  in  that  case  it  would  require  his  consent  to  a  rescission 
of  such  contract;  in  other  words,  it  would  require  a  new  contract 
between  the  parties  to  undo  the  old  or  first  contract.'^ 

§  1864.     Modification  by  parol 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  after  the  making  of  the  written  contract  introduced  in  evi- 
dence, and  after  placing  the  stock  and  assignment  in  escrow,  the 
plaintiff  and  defendant  by  parol  agreement  modified  the  same  as 
to  the  time  of  performance  by  mutual  agreement  between  each 
other,  and  that  the  plaintiff  performed  said  contract  as  so  modified, 
then  both  parties  should  be  bound  by  the  contract  as  thus  modi- 
fied.''* 

J.    Discharge;  by  Performance 

§  1865.     In  general 

You  are  instructed  that,  upon  the  first  cause  of  action  it  is  for 
you  to  determine  from  the  evidence  whether  the  contract  was  en- 
tered into  between  the  defendant  and  on  behalf  of 

the  plaintiff  firm  ;    and,  if  you  find  that  the  contract  was 

entered  into,  then  you  will   next  have  to   determine  whether  the 

7  2Meyer  V.  Frenkel,  77  A.  369,  113  -4  Pounds    v.    Coburn,    107    S.    W. 

Md.  36.  lOSO,  210  Mo.  115. 

73  Broadbent    v.    Denver    &    R.    G. 
By.  Co.,  160  P.  1185,  48  Utah,  598. 
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services  described  in  the  contract  were  performed  by  the  plain- 
tiffs, and,  if  you  find  that  the  contract  was  entered  into  and  that 
the  services  were  performed,  then  the  plaintiffs  should  be  entitled 

to  a  verdict  upon  that  cause  of  action  in  the  sum  of  $ against 

the  defendants,  both  of  them/'' 

§  1866.     Substantial  performance 

Performance  of  contract  for  construction  of  sewer,  see  post,  §  3889, 
Substantial  performance  of  building  contract,  see  ante,  §  1285. 

§   1866(1).     Iowa 

You  are  instructed  that  the  claim  of  the  defendant  is  that  the 
plaintiff  failed  to  perform  his  contract  in  four  different  particu- 
lars: (1)  That  the  die  on  said  monument  was  one-half  inch  thicker 
than  the monument.  (2)  That  the  carving  on  said  monu- 
ment  was  an  eighth   of  an   inch  less   in   depth  than   that  on   the 

monument.     (3)  That  the  base  of  said  monument  was  not 

of  the  same  height  or  thickness  as  the  monument.      (4) 

That  the  foundation  was  not  constructed  in  compliance  with  the 
terms  of  the  contract,  in  that  the  crushed  sidewalk  concrete  and 
rock  was  used,  instead  of  material  provided  in  the  contract.  As 
to  the  first  three  complaints  of  the  defendant,  you  are  instructed 
that,  if  they  substantially  conform  to  the  requirements  of  the 
contract  as  hereinafter  explained,  then  defendant  cannot  avail 
himself  of  such  matters  as  a  defense,  and  he  cannot  excuse  his 
failure  to  pay  by  reason  of  such  matters.'*^ 

You  are  instructed  that  it  is  the  law  that,  where  one  contracts 
for  the  erection  of  a  certain  structure,  he  is  entitled  to  have  it 
erected  in  conformity  with  the  provisions  of  his  contract ;  but 
in  the  application  of  this  rule  the  law  requires  only  a  substantial 
compliance  therewith.  By  the  use  of  this  term  "substantial  coni^ 
pliance"  you  are  to  understand  that  it  does  not  require  absolute 
accuracy.  Slight  variations  or  deviations  from  the  contract  as  are 
inadvertent  or  unintentional,  and  not  due  to  bad  faith,  and  which 
in  no  way  impair  the  structure  as  a  whole,  and  in  no  way  affect  its 
symmetry,  general  appearance,  or  usefulness,  are  excusable,  and 
as  applied  to  this  case,  if  the  defects  complained  of  are  only  slight, 
and  in  no  way  detract  from  the  general  appearance,  symmetry, 
and  style  of  said  monument,  or  impair  the  structure  as  a  whole, 
and  the  plaintiff  acted  in  good  faith  in  relation  thereto,  then  de- 
fendant cannot  complain  of  said  defects.  But,  on  the  other  hand, 
if  the  variations  from  the  terms  of  the  contract  are  not  of  a  slight 

7  5  Peacock  v.  Ratliff,  114  P.  507,  62  com]:)anied  by  one  to  the  effect  that, 

Wash.  653.  if    there    were    slight    deviations    in 

■G  Stratmeyer  v.  Hoyt,  174  N.  W.  perfoi-mance,       plaintiff's       recovery 

243.     This  instruction  should  be  ac-  should  be  reduced  on  account  thereof. 
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nature,  or  if  they  in  any  way  affect  the  stnicture  as  a  whole,  its 
general  appearance,  symmetr}-,  or  st}lc,  or  its  use  for  the  purpose 
for  which  it  was  intended,  or  if  in  making  said  changes  the  plaintiff 
did  not  act  in  good  faith,  then  your  verdict  herein  should  be  for 
the  defendant.'' 

You  are  instructed  that  it  is  one  of  the  claims  of  the  defendant 
that  the  base  stone  for  said  monument  is  not  of  the  dimensions 
provided  in  the  contract,  and  that  the  same  lacks  two  inches  in 
thickness  of  being  of  the  same  dimension  as  the  monu- 
ment. If  you  find  this  is  true,  and  in  addition  thereto  you  find 
that  this  in  any  way  impaired  the  structure  as  a  whole,  or  in  any 
way  detracts  from  the  general  appearance,  symmetry,  or  style  of 
said  monument,  or  its  usefulness  for  the  purpose  for  which  it 
was  intended,  then  the  plaintiff  cannot  recover.'* 

§    1866(2).     Pennsylvania 

You   are   instructed   that   this   is   an   action   brought   by   

against  W.  and  the Plate  Glass  Company  to  recover  $ . 

wnth  interest  from  ,  for  the  manufacture  of  certain  plates 

to  be  used  on  tables  for  the  polishing  and  grinding  of  glass.  The 
contract  in  this  case  relates  simply  to  the  plates,  which  were  to 
be  manufactured  and  made  in  accordance  with  patterns  furnished 

by  the  defendants  in  the  case.     The  •  Plate  Glass  Company 

is  one  of  the  defendants,  because  it  had  guaranteed  the  contract 
of  W.,  the  other  defendant ;  the  real  contract  involved  here  being 
between  plaintiff  and  W.,  and  that  contract  being  guaranteed  by 

the  Plate  Glass  Company.     In  that  way,  the  Plate 

Glass  Company  having  intervened  in  the  action,  the  action  is 
against  the  two  defendants.  These  plates  were  to  be  manufactur- 
ed, as  the  testimony  shows,  in  accordance  with  patterns  which  were 
offered  in  evidence  here,  so  that  the  case,  in  one  sense,  is  reasonably 
simple.  You  may  have  some  difficulty,  or  you  may  not,  in  reach- 
ing a  conclusion  out  of  the  conflict  of  testimony ;  but  the  points 
which  you  must  settle  from  this  testimony  are  simple.  In  the  first 
place,  what  was  the  contract  which  plaintiff  made  with  W.,  the  de- 
fendant? When  you  have  determined  that,  then  the  next  step  in 
the  case  is,  was  that  contract  substantially  performed  in  accord- 
ance with  its  terms?  The  contract  was  to  manufacture  plates  in  ac- 
cordance with  the  patterns ;  and  if  I  misstate  the  testimony  in  any 
sense,  of  course  you  will  correct  me,  for  you  have  heard  the  whole 
testimony.  The  testimony  is  that  they  were  to  be  cut  according 
to  these  patterns;  that  the  plates  were  rolled  in  the  mill  of 
plaintiff,  and,  after  they  were  rolled,  or  shortly  after,  the  patterns 

"  Stratmeyer  v.  Hoyt,  174  N.  W.  ts  Stratmeyer  v.  Hoyt,  174  N.   W. 

243.  24.3. 
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were  fitted  on  to  the  plates,  and  a  chalk  line  run  around  the 
margin  of  the  patterns  on  the  plate;  that  each  plate  was  to  be 
cut  on  the  inner  line  of  that  chalk  line.  That  is  substantially  the 
contract,  and  the  question  for  you  to  determine  is,  were  the  plates 

so  cut?     It  is  true  that  the  Plate  Glass  Company  was  to 

receive  these  plates,  but  the  Plate  Glass  Company  did  not 

make  this  contract.     It  was  W.  who  made  the  contract,  and  the 

Plate  Glass  Company  guaranteed  it.     They  guaranteed  it 

in  accordance  with  the  written  guaranty  which  was  sent,  direct- 
ing the  manufacture  in  accordance  with  certain  sizes  and  with 
certain  plans ;  and,  in  order  to  hold  the  Plate  Glass  Com- 
pany, as  guarantor,  you  will  have  to  find  from  the  evidence  that 
the  contract  was  substantially  performed.  If  there  was  a  failure 
in  any  material  sense — that  is,  if  there  was  any  material  varia- 
tion between  the  plates  as  manufactured  and  the  plates  as  called 
for  under  the  contract — there  could  be  no  recovery  at  all  against 
the  guarantor.  That  is  clear.  And  there  could  be  no  recovery 
against  W.  if  you  find  from  the  weight  of  all  the  evidence  that 
he  did  not  get  what  he  contracted  with  plaintiff  to  get.  That  is, 
if  there  was  a  material  variation  between  what  he  contracted  for 
and  what  they  furnished,  there  could  be  no  recovery.  In  that 
case  there  could  be  no  recovery,  even  for  a  part.     This  was  an 

entire    contract,    under   which    plaintiff    agreed    to   furnish   

plates,  and  the  defendant  was  not  bound  to  accept  part  of  those 
plates  and  pay  for  part  of  them.  He  was  entitled  to  a  perform- 
ance of  the  contract  as  a  whole.  If  you  find,  for  instance,  from 
the  evidence,  that  some  of  the  plates  were  satisfactory,  still  the 
defendant  would  not  be  bound  to  pay  for  them,  as  he  was  entitled 
to  the  full  performance  of  the  whole  contract.  The  evidence  of 
the  plaintiff  is  that  the  plates  were  to  be  finished  to  a  rolling  mill 
finish,  and  I  presume  you  gentlemen  will  not  differ  about  that. 
I  think  the  weight  of  the  undisputed  testimony  is  that  it  was  not 
expected  the  plates  would  be  rolled  or  cut  other  than  in  accord- 
ance with  a  good  rolling  mill  finish,  and  the  plaintiff,  by  a  num- 
ber of   witnesses—  himself,   the   shearman,   the   inspector, 

the  roller,  and  a  number  of  gentlemen  employed  in  the  mill,  all 
testify  that  they  were  carefully  rolled,  up  to  a  good  rolling  mill 
finish,  and  that  they  were  properly  cut.  That  is  their  side  of 
the  case.  On  the  other  hand,  the  defendants  admit  that  these 
plates  reached  them,  but  they  claim  they  were  not  according  to 
the  patterns.  Now,  of  course,  a  slight  variation  would  not  relieve 
the  defendants  from  pa3dng;  that  is,  if  it  was  a  hairline,  or  some 
simple  little  variation,  that  really  did  not  amount  to  any  substan- 
tial thing  in  fitting  the  plates  together.     That  would  not  relieve 
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the  defendants,  and  they  would  have  to  take  the  plates,  and  pay 
for  them.  A  number  of  witnesses  upon  the  part  of  the  defense 
testify  that  when  these  plates  were  shipped  to  them  they  attempted 
to  put  them  together.  This  they  had  a  right  to  do,  for  they  could 
not  determine,  until  they  would  run  the  plates  together,  whether 
they  were  all  right.  The  defendants  testify  that  the  plates  varied 
in  size — in  the  shearing,  perhaps,  or  in  some  other  ways ;  but  I 
think  if  there  was  any  substantial  difference  it  was  in  the  shear- 
ing. They  testify  that  the  plates  would  not  fit  together.  Now, 
if  that  means,  as  I  think  the  testimony  would  warrant  it  meaning, 
that  they  did  not  substantially  fit  together  as  the  patterns  would 
fit  together — and  it  is  not  so  much  a  question  as  to  whether  they 
would  fit  into  the  table  out  there,  because  plaintiff  did  not  have 
that  table — but  did  plaintiff  manufacture  these  plates  in  accord- 
ance with  the  patterns,  substantially,  so  that  they  would  be  serv- 
iceable in  fitting  in  out  there?  If  there  was  no  material  variation, 
then  the  plaintiff  would  be  entitled  to  recover  the  full  amount  of 
the  contract.  If  there  was  a  material  variation — and  you  will 
have  to  determine  that  from  all  of  the  evidence— then  there  could 
be  no  recovery  against  either  of  the  defendants.  This  is  all  I  have 
to  say  to  you  in  the  general  charge.  Having  heard  all  of  this  tes- 
timony, you  will  fit  it  together,  and  use  your  good  common  sense 
as  business  men  in  reasoning  it  out,  just  as  you  would  in  relation 
to  a  business  matter.  The  question  is :  Was  this  contract  fairly 
performed  by  plaintiff  in  a  fair  business  way,  in  accordance  with 
the  contract?  "^ 

§    1866(3).     Texas 

You  are  instructed  that  if  plaintiff  had  fairly  and  substantially 
completed  his  contract  with  defendant,  except  as  to  wiring  in  cer- 
tain arc  and  incandescent  lights,  and  that  the  w^ork,  so  far  as  it 
had  progressed,  and  the  material  furnished,  was  all  of  the  char- 
acter and  quality  contracted  for,  but  that  plaintiff  had  failed  to  wire 
in  certain  arc  and  incandescent  lights,  as  claimed  by  defendant, 
the  plaintiff  would  in  such  event  be  entitled  to  recover  the  contract 
price  sued  for,  less  such  diminution  in  the  value  of  said  plant  as 
was  represented  by  the  part  unfinished ;  also  defendant  would 
be  entitled  to  recover  such  loss,  by  reason  of  the  noncompliance 
by  plaintiff  with  his  contract,  as  grew  out  of  and  arose  from  such 
failure,  or  was  fairly  and  reasonably  within  the  contemplation  of 
the  parties  at  the  time  said  contract  was  made.*" 

T9  Pliillips  V.  Waymau,  50  A.  7G7,  so  A.   J.   Anderson    Electric   Co.   v. 

201  Pa.  249.  Cleburne  Water,  Ice  &  Lighting  Co., 

57  S.  W.  575,  23  Tex.  Civ.  App.  32S. 
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§  1867.     Effect  of  exceeding  requirements  of  contract 

The  court  instructs  the  jury  that  under  the  contract  defendant 
was  not  bound  to  take  more  than  one-fourth  of  the  tics  delivered 
seven-inch  ties,  but  if  the  jury  shall  find  that  in  performing  the 
contract  plaintiffs  delivered  three-fourths  of  the  number  of  ties  re- 
quired  to  fill   such  contract  eight-inch   specification   ties,  and   the 

l)alance  seven-inch  ties,  and  that  of  the  ties  required  to  be 

delivered  on  defendant's  right  of  way  each  month  three-fourths 
of  such  number  were  eight-inch  specification  ties,  the  jury  will 
not  find  against  plaintiffs  on  the  ground  that  of  all  the  ties  de- 
livered each  month  there  was  in  fact  a  greater  number  than  one- 
fourth  seven-inch  specification  ties.*^ 

§  1868.     Time   of   performance 

You  are  instructed  that  time  is  of  the  essence  of  the  memoran- 
dum of  agreement  between  defendant  company  and  ,  dated 

,   and   accepted   with   modifications  by  defendant  company, 

through  its  legal  board  of  directors,  ,  and  that  said  con- 
tract provided   for   the   sale   and   delivery  by   defendant  company 

to  said  of  legal  bonds  of  defendant  company;    that,  owing 

to  a  want  of  power  in  its  charter,  defendant  company  was  unable 

to  deliver  to  said  $ of  its  legal  first  mortgage  bonds 

stipulated  for  in  said  agreement ;    and  that  said  were  not 

bound  to  receive  or  accept  under  said  agreement  other  than  legal 
bonds  of  defendant  company,  and  were  not  bound  to  receive,  un- 
der said  agreement,  any  bonds  of  defendant  company  after  the 
time  fixed  in  said  agreement  for  the  delivery  of  such  bonds.*~ 

§  1869.     Same — Reasonable  time 

Reasonable  time  for  performance  of  contract  of  sale,  see  post,  §  4653. 

You  are  instructed  that,  where  a  contract  authorizes  plaintiff  to 
insert  in  his  newspaper  defendant's  advertisement  on  certain  days, 
to  be  used  during  one  year,  as  per  copy  furnished  by  defendant, 
it  will  be  construed  as  an  agreement  to  furnish  the  copy  within  a 
reasonable  time.*^ 

§  1870.     Performance  of  conditional  promises 

You  are  instructed  that  on  the  day  of ,  the  plain- 

tifl^  and  defendants  entered  into  a  contract,  by  the  terms  of  which, 
among  other  things,  it  was  agreed  that  the  defendants  should  burn 
not  less  than and  not  more  than  kilns  of  clay  prod- 
si  Chapman  v.  Kansas  City,  C.  &  ss  Mail  &  Express  Co.  v.  Wood,  103 
S.  Ry.  Co.,  48  S.  ^^  .  646,  146  Mo.  4S1.      N.  W.  S64,  140  Mich.  505. 

8  2  Berg  V.  San  Antonio  St.  Ry.  Co., 
42  S.  W.  647,  17  Tex.  Civ.  App.  291. 
Inst.to  Jtjbies— 133 


§  1871  INSTRUCTIONS  TO  JURIES  2114 

ucts  by  the  Lambert  process  at  the  plaintiff's  plant  near  tiie  city 

of ,   and  if  the  fuel  cost  of  burning  said  kilns  should  not 

exceed  cents  per bricks,  the  plaintiff  was  to  pay  to 

the  defendants,  among  other  things,  $ for  the  use  of  said 

process ;    but  if  the  fuel  cost  of  burning  said  kilns  should  exceed 

cents  per brick,  then  the  contract  in  that  respect  was 

to  be  terminated,  and  the  plaintiff  was  not  to  pay  any  part  of  said 

•$ .     You   are   instructed  that  in   burning  the   kilns  of  brick 

under  the  contract  for  the  purpose  of  determining  whether  the  fuel 

cost  should  exceed  or  be  less  than cents  per  brick, 

the  defendants  were  bound  to  act  in  good  faith  and  to  burn  mer- 
chantable brick,  acceptable  in  the  local  market  if  they  were  able 
to  do  so  by  the  use  of  the  Lambert  process.  If,  therefore,  you 
find  from  the  evidence  that  defendants  could  have  burned  mer- 
chantable brick  acceptable  in  the  local  market  by  the  use  of  the 
Lambert  process,  but  that,  instead  of  completing  the  burning  of 
said  brick,  they  carelessly  or  negligently  cut  short  the  supply  of 
oil  and  turned  out  the  fires  before  the  kilns  were  burned,  and 
thereby  ruined  the  kilns  so  that  the  brick  were  worthless,  and  in- 
flicted a  loss  upon  plaintiff',  then  3"our  verdict  should  be  for  the 
plaintiff,  on  this  issue,  for  the  amount  of  the  damage  which  the 
evidence  may  show  it  sustained.*^ 

§  187L     Performance  by  one  party  rendered  ineffective  by  fault  of 
other  party 

You  are  instructed  that,  if  you  find  that  the  plaintiff  faithfully 
performed  his  work,  and  that  this  paper  came  off,  not  through  his 
fault,  but  through  the  fault  of  the  defendant,  ,  by  not  hav- 
ing the  walls  properly  dried,  either  by  himself  or  his  agents,  and 
by  directing  the  work  of  the  paper  hanger  and  the  decorator  to  go 
on  wdien  the  walls  w^ere  not  in  condition  to  receive  the  work,  then, 
as  a  matter  of  law,  gentlemen,  you  cannot  charge  the  plaintiff 
with  that  fault  of  the  defendant.*^ 

§  1872,     Sufficiency  of  tender  of  performance  to  put  other  party 
in  default 

To  summarize  the  case,  gentlemen,  I  charge  you  as  a  matter  of 

law  that  plaintiff  tendered  to  the  defendants  on  the all  that 

they  were  entitled  to'  receive  under  the  contract,  and  if  his  tender 
was  made  in  good  faith,  and  he  continued  for  a  reasonable  time 
ready,  able,  and  willing  to  deliver  to  the  defendants  that  which 
he  tendered,  and  the  defendants  failed  to  come  forward  with  an 
offer  to  accept  the  same,  and  to  perform  the  contract  on  their  part, 

S4  lAioe  V.  Arkansas  Brick  &  Mfg.  *s  Fagerliolm  v.  Nielsun,  106  A.  333, 

Co.,  188  S.  W.  566,  125  Ark.  219.  93  Conn.  380. 
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then  the  defendants  have  violated  their  contract  and  the  phiintiff 
is  entitled  to  recover.  On  the  other  hand,  if  the  plaintiff's  tender 
was  not  made  in  good  faith,  or  if  the  plaintiff  v^ithdrew  from  the 
tender  or  failed  to  stand  ready,  able,  and  willing  for  a  reasonable 
time  to  deliver  the  things  tendered  to  the  defendants  upon  their 
delivering  to  him  a  deed,  then  this  tender  was  insufficient  and  he  is 
not  entitled  to  recover.**' 

§  1873.     Conclusiveness  of  decision  of  person  designated  by  par- 
ties to  determine  disputed  questions  as  to  performance 

Conclusiveness  of  decision  of  engineer  or  architect,  see  ante,  §  1317. 
Conclusiveness  of  decision  of  engineer  on  question  of  performance  of  municipal 
contract,  see  post,  §  3891. 

The  court  instructs  the  jury  that  the  decision  of  the  inspectors 
sent  by  defendant  to  inspect  the  ties  delivered  by  plaintiffs  was 
binding  on  both  parties  to  the  contract  as  to  the  quality  of  the 
ties,  and  in  determining  the  number  of  seven  and  eight  inch  ties 
delivered  by  plaintiffs  you  will  be  governed  by  the  number  of 
ties  received  by  such  inspectors.*' 

The  jury  are  instructed  that  in  determining  the  number  of  seven 
and  eight  inch  specification  ties  furnished  by  plaintiff's  a  month 
they  will  be  governed  by  the  inspection  made  by  defendant's  in- 
spectors, and  those  inspecting  by  authority  of  defendant.** 

§  1874.     Recovery  for  part  performance — Waiver  of  full  perform- 
ance 

The  jury  are  instructed  that,  if  the  jury  believe  from  all  the 
evidence  that  defendants  did  not  revoke  the  contract  in  evidence, 
but  released  the  plaintiff's  from  a  complete  compliance  with  said 
contract,  and  agreed  to  pay  plaintiff's  whatever  was  due  for  work 
and  labor  actually  performed,  and  if  the  jury  further  believe  from 
all  the  evidence  that  there  is  a  balance  due  and  unpaid  for  work 
and  labor  actually  performed,  they  should  find  for  the  plaintiff's  for 
said  balance,  with  interest  from  the  time  it  was  due.*** 

§  1875.     Same — Severability  of  contract 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that,  by  the  terms  of  the  contract,  the  defendant  agreed  to  pay  the 

plaintiff  $ for  doing  the  grading  or  leveling  therein  described, 

at  the  times  and  in  the  manner  therein  stated,  and  that  the  defend- 
ant neglected  and  refused  to  make  such  payments  at  the  time  the 
plaintiff  was  entitled  to  receive  the  same  (if  they  should  believe 

SG  Beiseker  v.  Moore  (C.   C.  A.  N.  ss  Chapman  v.   Kansas  City,   C.  & 

D.)  174  F.  368,  98  C.  C.  A.  272.  S.  Ry.  Co.,  48  S.  W.  646,  146  :Mo.  481. 

8T  Chapman  v.  Kansas  City,   C.  &  *»  Andrews    v.    Tucker,   29    So.    34, 

S.  Ry.  Co.,  48  S.  W.  646,  146  Mo.  481.  127  Ala.  602. 
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from  the  evidence  that  the  plaintiff  was  so  entitled),  then  that  the 
plaintiff  was  justified  in  abandoning  his  contract,  and  was  entitled 
to  recover  for  whatever  amount  of  the  grading-  or  leveling  the 
jury  might  believe  from  the  evidence  he  had  performed  at  the  time 
he  ceased  work,  less  the  amount  of  any  sums  shown  by  the  evi- 
dence to  have  been  paid  by  said  defendant;  but  that  the  jury,  in 
estimating  the  amount  he  was  entitled  to  recover,  should  compute 
the  same  according  to  the  price  fixed  by  the  contract.^® 

K.     Discharge  by  Impossibility  op'  PE;Rr'oRMANcE 

§  1876.     Prevention  of  performance  by  acts  of  municipal  authori- 
ties 

The  jury  are  instructed  that  the  plaintiff'  claimed  that  he  was 
notified  that  he  must  either  put  a  broad  stone  foundation  under 
the  wall,  or  else  dig  a  foot  deeper  than  the  plan  called  for,  or  other- 
wise not  build  at  all.  Now  if  that  was  the  act  of  the  city,  and  not 
willfully  caused  by  the  plaintiff,  he  would  have  a  right  to  abandon 
the  contract,  and  having  abandoned  it,  he  would  have  a  right  to 
recover  the  reasonable  value  of  what  he  had  previously  done  and 
which  had  not  been  paid  for.^^ 

L.      DiSCHARGK  BY  BrKACH 

§  1877.     In  general 

The  jury  are  instructed  that  if  you  believe  from  the  evidence  that, 
as  a  part  of  the  contract  entered  into  between  the  plaintiff  and  the 
defendant  for  the  sale  by  the  defendant  to  the  plaintiff  of  his  lum- 
ber business,  it  was  agreed  by  the  plaintiff  that  it  would  take  and 
receive  the  lumber  which  had  then  been  ordered  by  the  defendant 

to  be  shipped  to  him  at ,  and  that  he  refused  to  accept  two' 

cars  of  lumber  which  had  been  so  ordered,  then  your  verdict  should 
be  for  the  defendant,  unless  you  find  from  the  evidence,  under 
the  instruction  hereinafter  given,  that  the  plaintiff  was  justified  in 
refusing  to  accept  the  same.^~ 

§  1878.     Renunciation  of  contract  as  giving  right  to  other  party 
to  sue 

The  court  instructs  the  jury  that  when  the  defendant  mailed  to 
plaintiff  the  letter  in  evidence,  declaring  that  he  declined  to  have 
anything  more  to  do  with  the  contract,  then  the  plaintiff  had  notn- 

soKeeler  v.  Clifford,  46  N.  E.  248,  9  2  Canfield    Umber    Co.    v.    Kint 

165  111.  544.  Lumber  Co.,  127  N.  W.  70,  148  Iowa, 

91  Di  Biasio  v.  Ross  (R.  I.)  110  A.  207. 
415. 


2117  CONTRACTS  §  1879(2) 

in£^  further  to  do  in  the  premises ;  this  was  a  renunciation  of  the 
contract  upon  which  the  suit  is  founded.  And  the  plaintiff  is  en- 
titled to  such  damages  as  the  jury  may  believe  from  the  evidence 
he  has  sustained  by  reason  thereof,  not  exceeding  the  sum  of 
$ ,  the  amount  claimed  in  the  petition.®^ 

§  1879.     Performance  by  one  party  prevented  by  other 

§   1879(1).     Illinois 

The  jury  are  instructed  that,  where  two  parties  enter  into  a  lawful 
contract  upon  sufficient  consideration,  and  one  of  the  parties  is 
ready  and  willing  to  perform,  and  makes  preparations  to  perform 
on  his  part,  but  is  prevented  from  performing  by  the  other  party, 
the  party  so  ready  and  willing  to  perform  can  recover  all  damages 
suffered  by  him  by  reason  of  the  default  of  the  other  party,  includ- 
ing necessary  expenses  incurred  in  making  such  preparations.** 

§   1879(2).     Missouri 

The  jury  are  instructed  that  by  the  terms  of  the  contract  sued  on 
the  defendant  was  required  to  receive  railroad  cross-ties  from  the 

plaintiffs  during  the  year ,  upon  conditions  that  the  plaintiffs 

should  complete  the  contract  of  C.  to   deliver  to  the   defendant 

ties,  seven  and  eight  inch   specifications,   not  more   than 

per  cent,  to  be  seven-inch  ties,  by  delivering  to  the  defend- 
ant not  less  than such  ties  per  month  from  the ,  until 

said  C.  contract  was  filled,  all  the  ties  to  be  subject  to  inspection 
by  any  inspector  the  defendant  might  see  fit  to  send ;  and  upon  the 
further  condition  that  plaintiffs,  after  the  completion  of  the  C. 
contract,  should  continue  to  deliver  to  defendant,  on  its  right  of 

way,  not  less  than first-class  ties  per  month  during  the  year 

• ;   that  the  ties  defendant  was  required  to  receive  were  to  be 

seven  and  eight  inch  specification  ties,  not  more  than  per 

cent,  of  them  to  be  seven-inch  ties,  and  all  of  said  ties  to  be  sub- 
ject to  inspection  by  any  inspector  the  defendant  might  see  fit  to 
send,  and  to  be  paid  for  at  the  rate  of cents  each  for  eight- 
inch  ties,  and cents  each  for  seven-inch  ties.     The  plaintiffs 

allege  and  claim  damages  for  the  following  breach  of  said  contract: 

That  the  defendant,  on  or  about  the  ,  notified  plaintiffs  not 

to  get  out  any  more  ties,  and  refused  to  permit  plaintiffs  to  deliver 
any  more  ties  or  to  receive  and  pay  for  the  same.  You  are  there- 
fore instructed  that  if  you  believe  from  the  evidence  plaintiffs,  per- 
formed their  part  of  said  contract  up  to  the ,  and  were  then 

in  the  performance  of  their  said  contract,  and  were  ready,  willing, 

"3  Wallingford  v.  Aitkins,  72  S.  W.  oi  Kenwood  Bridge  Co.  v.  Dunder- 

794,  24  Ky.  Law  Rep.  1995.  dale,  50  111.  App.  581. 
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and  able  to  continue  the  performance  of  the  same,  then  the  defend- 
ant had  no  right  to  rescind  such  contract,  or  prevent  the  plain- 
tifts  from  performing  their  part  thereof  for  the  remainder  of  the 
year ;  and  if  the  jury  find  from  the  evidence  that  the  defend- 
ant, on  or  about  the  ,  while  the  plaintififs  were  performing 

their  part  of  said  contract,  and  were  ready,  willing,  and  able  to 
continue  the  performance  of  the  same,  did  stop  and  prevent  the 
plaintiffs  from  performing  their  part  of  said  contract,  then  the 
plaintiffs  are  entitled  to  recover  as  for  breach  of  said  contract 
on  the  part  of  defendant,  and  you  will  assess  the  damage,  if  any, 
to  the  plaintiffs,  at  the  difference  between  the  contract  price  of 
-each  tie  and  the  cost  to  plaintiffs  of  getting  out  and  delivering 
such  ties  on  defendant's  right  of  way,  as  to  all  ties,  if  any,  which 
the  jury  mav  believe  from  the  evidence  plaintiffs  could  have  gotten 
out  and  delivered  on  defendant's  right  of  way  in  compliance  with 

said  contract  from  the  said  '    to  the  end  of  the  year,  not  to 

exceed  the  amount  claimed  in  the  petition,  which  is  $ .  with 

■  per  cent,  interest  therefor  from  the  expiration  of  said  con- 
tract until  the  present  time.^^ 

§   1879(3).     Virginia 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  contract  mentioned  in  the  declaration  was  entered 
into  between  the  plaintiff  and  defendant,  and  that  the  plaintiff"  was 
ready,  willing,  and  able  to  perform  the  same,  and  that  performance 
thereof  was  prevented  by  defendant  without  fault  of  the  plaintiff, 
then  there  was  a  breach  of  the  contract  by  defendants.^® 

§  1880.     Waiver  of  performance 
§   1880(1).     Illinois 

The  jury  are  instructed  that  if  they  should  believe,  from  the  evi- 
dence, that  the  defendant  accepted  the  work  as  done  by  the  plain- 
tiff's, without  having  an  opportunity  of  inspection,  and  made  no 
complaint  at  the  time,  yet  the  defendant  may  show  the  actual  con- 
dition of  the  defects  of  the  machine,  and  carelessness  of  the  plain- 
tiff's;  and  if  the  jury  are  satisfied,  from  the  evidence,  that  the  de- 
fendant was  injured  or  damaged,  and  such  damage  was  the  result  of 
defective  machinery,  or  a  careless  manner  of  working  such  machine, 
the  jury  may  deduct  the  amount  of  such  damage  from  the  value  of 
the  threshing,  as  fixed  by  the  parties.'*' 

9  5  Chapman  v.  Kansas  City,  O.  &  Mills  Co.  v.  Mtna.  Hosier v  Co.,  9S  S. 
S.  Ry.  Co.,  48  S.  W.  G4G,  14G  Mo.  481.      E.  43,  124  Va.  221. 

90  Norfolli    Hosiery    &    Underwear  »7  Garfield  v.  Huls,  54  111.  427. 
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§   1880(2).     Rhode  Island 

You  will  remember  that  according-  to  the  testimony  the  boat 
was,  the  next  morning  after  the  defendant  arrived  in  town,  taken 
away.  That  matter  has  been  called  to  your  attention.  I  will  charge 
you  as  to  the  law  governing  the  acceptance  of  the  work.  If  you 
are  sold  an  article,  and  that  article  is  not  as  represented  it  would 
be,  it  would  be  your  duty  to  return  that  article  in  a  reasonable  time, 
rather  than  to  keep  it  a  long  time,  and  finally,  when  suit  was 
brought  against  you,  complain  that  the  article  sold  you  was  not 
such  an  article  as  you  agreed  to  buy,  such  an  article  as  was  repre- 
sented to  you.  That  may  apply  to  certain  items  of  the  bill,  certain 
articles  which  were  delivered,  which  could  be  returned.  Of  course, 
the  labor  which  was  expended  on  this  boat  could  not  be  returned 
as  such,  and  the  varnish  and  paint  could  not  be  taken  and  handed 
over  bodily  to  the  plaintiff.  It  is  a  physical  impossibility.  But, 
if  you  have  work  of  this  nature  done,  and  you  accept  the  work, 
in  other  words,  by  your  conduct  you  tacitly  agree  that  the  work  is 
all  right,  you  cannot,  at  some  later  date,  when  a  man  would  like 
to  have  his  pay  for  the  labor,  complain  that  the  work  which  you 
once  accepted  was  not  all  right,  or  not  proper  work  and  labor  fur- 
nished to  you.  That  is  one  question  for  you  to  take  into  considera- 
tion, whether  or  not  the  defendant,  by  his  conduct,  did  apparently 
accept  the  work ;  not  whether  he  took  the  boat  and  went  away 
with  it — it  is  admitted  that  he  did  have  the  boat  and  went  away 
with  it — but  whether  or  not  the  work  was  acceptable  to  him  at 
that  time."^ 

§   1880(3).    Texas 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 
that  the  machinery  furnished  by  plaintiiT  was  not  tested  by  running 
some  fifteen  days,  and  producing  forty  tons  of  ice  per  day,  as  pro- 
vided in  the  contract,  then  plaintiff  cannot  recover  the  contract 
price  of  same,  unless  you  find  from  the  evidence  that  defendant 
accepted  same  as  being  of  the  capacity  called  for  in  the  contract ; 
but  if  you  believe  that  plaintiff  did  erect  machinery  which  did  not 
comply  with  the  contract,  and  if  you  further  believe  from  the  evi- 
dence that  defendant  has  taken  possession  of  and  used  the  same, 
then  defendant  must  be  charged  Avith  the  reasonable  value  of  the 
machine,  instead  of  the  one  contracted  for.^^ 

9s  Nock  V.  Lloyd,  79  A.  S32,  32  R  99  Al.nmo  Mills  Co.  v.  Hercules  Iron 

I.  313.  Works.   22   «.    W.   1097,   1   Tex.    Civ. 

App.  683 
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M.    Breach  of  Particular  Contracts 

§  1881.     Breach  of  contract  for  threshing 

The  jury  are  instructed  that  if  the  jury  should  believe,  from 
the  evidence,  that  the  plaintiffs  were  the  owners  of  a  clover  ma- 
chine, which  they  ran  about  the  county  for  hire,  and  that  the  de- 
fendant employed  them  to  thresh  his  clover  seed  at dollars 

per  bushel,  and  that  they,  the  plaintififs,  knowingly  undertook  and 
performed  said  threshing  with  a  machine,  defective  and  out  of 
repair,  either  in  the  huller  or  otherwise,  whereby  the  defendant 
was  damaged  in  an  amount  equal  to  or  greater  than  the  sum  claim- 
ed for  the  threshing,  then  the  law  is  for  the  defendant,  and  the 
jury  should  so  find.^ 

The  jury  are  instructed  that  if  the  jury  believe,  from  the  evidence, 
that  the  defendant  employed  the  plaintiffs  to  thresh  his  clover 

seed  for  dollars  per  bushel,  then  they,  the  plaintififs,  were 

bound  in  law  to  do  it  in  a  workmanlike  manner,  and  should  the  jury 
further  believe,  from  the  evidence,  that  the  plaintififs,  through  neg- 
ligence, want  of  care  or  skill,  performed  such  threshing  in  a  waste- 
ful, slovenly  manner,  whereby  the  defendant  was  damaged  in  an 
amount  equal  to  or  greater  than  the  sum  claimed  for  the  threshing, 
then  the  law  is  for  the  defendant,  and  the  jury  should  so  find.^ 

§  1882.     Breach  of  contract  to  give  prize  to  winner  of  popularity 
contest 

You  are  instructed  that  if  the  jury  find  from  the  evidence  that  the 
plaintifif  entered  into  an  oral  contract  or  agreement  with  the  defend- 
ant to  work  to  secure  votes  in  the  contest  for  an  automobile  with 
the  understanding  that,  if  she  secured  the  highest  number  of  legal 
votes,  she  was  to  receive  said  automobile,  and  further  find  that  the 
plaintifif  fully  complied  with  all  the  conditions  on  her  part  to  be 
performed,  and  secured  the  highest  number  of  legal  votes,  but  that 
defendant  breached  the  contract  between  the  plaintifif  and  defend- 
ant, and  on  account  of  said  breach  the  plaintifif  was  not  declared  the 
winner  of  said  contest  and  failed  to  secure  said  automobile,  you 
will  find  for  the  plaintifif  for  the  value  of  said  automobile,  as  shown 
by  the  testimony.^ 

§  1883.     Breach  of  agreement  to  advance  moneys  to  redeem  from 
foreclosure 

The  jury  are  instructed  that,  if  the  jury  shall  believe  from  the 
evidence  that  the  plaintififs  farm  in  ,  was  about  to  be  sold 

1  Garfield  v.  Huls,  54  111.  427.  3  Millsapf;  v.  Urban,  171  S.  W.  119S, 

2  Garfield  v.  Huls,  54  111.  427.  110  Ark.  90. 
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under  a  decree  of  the  court  for  county,  in  equity, 

passed  in  the  cause  of ,  mortgagees,  against  the  said  plain- 

tifif,  and  which  said  farm  the  plaintiff  was  anxious  to  retain  and 
keep,  and  that  the  defendants'  testator,  the  said  H.,  offered  the  said 
]-)laintiff  that  if  lie,  the  said  plaintiff,  was  desirous  of  saving  said 
farm,  and  bought  it  in  at  the  sale  thereof,  under  the  said  decree 
aforesaid,  that  he  the  said  H.,  would  loan  and  advance  to  him,  the 

said  plaintiff,  in  cash,  the  sum  of dollars,  to  pay  upon  the 

first  or  cash  payment,  and  the  balance  of  the  first  or  cash  payment 
when  the  same  should  be  required  by  the  trustee,  and  would  en- 
dorse the  said  plaintift''s  notes,  or  join  with  said  plaintiff  in  notes 
to  said  trustee,  appointed  under  said  decree  aforesaid,  for  the  de- 
ferred or  credit  payments,  and  would  loan  and  advance  to  the  said 
plaintiff  the  several  sums  of  money  necessary  to  pay  off  and  take 
up  the  said  several  promissory  notes  as  and  when  they  should 
mature  and  become  payable,  and  would  see  him,  the  said  plaintiff,, 
out,  and  save  him  from  loss  by  such  loans  and  advances  until  after 
the  said  plaintiff  could  sell  and  dispose  of  said  property  without 
loss,  if  he,  the  said  plaintiff,  would  confess  judgment  in  favor  of 
the   said   H.,   upon   a   certain   joint   and    several   promissory   note, 

dated  the ,  for  the  sum  of  $ ,  payable  one  day  after  date, 

to  the  order  of  said  H.,  together  with  the  accumulated  interest  and 
costs  upon  said  note,  amounting  in  the  aggregate  to  the  sum  of 

$ ,  which  said  note  had  theretofore  been  made  by  a  certain 

and  the  plaintiff,  for  the  accommodatioi}  of  the  said  H.,  and 


against  which  said  note,  or  any  action  thereon  by  the  said  H.,. 
the  said  plaintiff  then  and  there  had  a  just  and  perfect  defense,  (if 
the  jury  shall   find   said  plaintiff  had   a  just   and   perfect   defense 

against  said  note,)  as  also  the  said  sum  of  $ advanced,  or  to 

be  advanced  to  said  plaintiff,  to  pay  upon  said  first  or  cash  pay- 
ment aforesaid;  that  if  the  jury  find  from  the  evidence  the  fore- 
going facts,  and  shall  further  find  from  the  evidence  that  the  said' 
plaintiff,  upon  the  said  agreements  and  promises  aforesaid,  if  they 
shall  find  said  promises  and  agreements,  bought  in  the  said  prop- 
erty at  the  said  sale,  and  confessed  the  said  judgment   (offered  in 

evidence)  in  favor  of  the  said  H.,  for  the  sum  of  $ and  costs,. 

and  that  said  judgment  included  as  well  the  sum  of  $ ,  the 

amount  of   said   promissory   note   for  $ ,   with   interest   and 

costs,  as  the  said  sum  of  $ advanced  by   said   H.  to  said 

plaintiff,  and  that  the  said  H.   did  loan  and  advance  to  the  said 

plaintiff'  the  said  sum  of  $ ,  to  pay  upon  the  said  first  or  cash 

payment  for  said  property,  and  did  join  with  the  said  plaintiff  ins 
promissory  notes  to  the  said  trustee  for  the  deferred  or  credit  pay- 
ments for  said  property;    that  if  the  jury  find  from  the  evidence 
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these  acts  of  performance  on  the  part  of  the  plaintiff  and  the  said 
H..  and  shall  further  find  that  the  said  IT.  afterwards  refused  to 
loan  and  advance  to  the  said  ])laintiff  the  balance  of  the  cash  or 
first  payment  when  demanded  by  the  said  trustee,  and  to  loan  and 
advance  to  the  said  plaintiff  the  several  sums  of  money  necessary 
to  take  up  and  pay  oft"  the  said  promissory  notes  for  the  deferred  or 
credit  payments,  according  to  his  ag-reement  with  the  said  plain- 
tiff, if  they  shall  find  such  agreement,  and  that  the  said  plaintiff 
was  unable  at  that  time  to  pay  said  balance  of  said  cash  or  first 
payment,  or  the  said  last  mentioned  promissory  notes,  or  either 
of  them,  if  they  shall  so  find,  and  that  by  reason  of  said  refusal  of 
said  H.  to  comply  with  the  said  agreement  and  loan,  and  advance 
to  the  said  plaintiff'  the  moneys  to  pay  off'  the  said  promissory 
notes  for  the  deferred  or  credit  payments,  and  balance  of  the  cash 
or  first  payment  aforesaid,  if  they  shall  so  find,  the  said  prop- 
erty aforesaid  was  resold  under  order  of  the court  for 

county,  in  equity,  at  the  risk  of  the  plaintiff,  and  that  the  said 
plaintiff  thereby  suft'ered  loss,  if  they  shall  so  find,  then  their 
verdict  must  be  for  the  plaintiff  on  the  first  count  of  the  declara- 
tion for  such  amount  as  they  shall  find  from  the  evidence  the 
plaintiff"  sustained  by  reason  of  said  default  on  the  part  of  said  H.'* 

§   1884.     Liability  for  breach  of  agreement  not  to  do  business  in 
•certain  territory 

You  are  instructed  that  selling  at  his  farm,  outside  of  the  town  of 
C,  milk  produced  by  cows  kept  by  the  defendant  outside  of  the 
town  of  C,  to  persons  residing  outside  of  the  town  of  C,  knowing 
that  the  persons  to  whom  it  was  sold  intended  to  and  did  take  it 
within  the  town  of  C.  for  sale,  and  did  in  said  town  sell  the  same, 
would  not  be  selling  to  a  person  to  be  sold  in  the  town  of  C.  To 
constitute  a  selling  to  be  sold  within  said  town  of  C,  there  must 
have  been  an  understanding  or  agreement  between  the  defendant 
and  the  person  to  whom  the  milk  was  sold,  that  the  milk  should 
be  sold  within  the  town  of  C.  To  make  it  a  selling  to  be  sold  with- 
in said  town,  the  understanding  or  agreement  between  the  defend- 
ant and  the  person  to  whom  the  milk  was  sold  must  have  been  such 
that  the  person  to  whom  the  milk  was  sold  could  not  sell  it  at  any 
other  place  than  in  the  town  of  C,  without  violating  his  agreement 
with  the  defendant.  If  the  person  to  whom  the  milk  was  sold  was 
at  liberty  to  and  could,  without  acting  in  bad  faith  with  the  defend- 
ant, sell  the  milk  to  whoever  he  might  choose,  it  would  not  be  a 
selling  to  be  sold  in  the  town  of  C.^ 

4  Horner   v.   Frazier,   4  A.   133,   65  s  Smith  v.  Martin,  SO  Ind.  260,  41. 

Md.  1.  Am.  Rep.  806. 
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Yon  are  instructed  that  the  defendant  had  a  right  to  sell  at  his; 

farm,  outside  of  the  town  of  ,  milk  produced  by  cows  kept 

outside  of  the  town  of ,  to  persons  living  outside  of  the  town 

of ,  although  he  knew  at  the  time  of  such  sale  that  the  per- 
sons to  whom  he  sold  the  milk  intended  to  and  did  sell  the  milk  in 
the  town  of .^ 

§  1885.  Right  of  aggrieved  party  making  advances  under  contract 
The  court  instructs  the  jury  that  if  you  find  and  believe  from  the 
evidence  that  defendant  failed  within  a  reasonable  time  after  the 
execution  of  the  contract  offered  in  evidence  to  deliver  the  cabinets, 
as  provided  for  therein,  and  if  you  further  find  and  believe  from  the 
evioence  that  plaintiff  advanced  to  defendant  from  time  to  time 
varying  sums  of  money  on  account  of  the  cost  of  manufacturing, 
said  cabinets,  and  if  you  further  find  and  believe  from  the  evi- 
dence that  such  advancements,  if  you  find  any  were  made,  equaled 

or  exceeded  the  actual  cost  of  the doors, door  frames,. 

frames  and  backs  for  doors,  and —  reinforcing  irons,  and 

also  the  actual  cost  of  the  cabinets  and  the  parts  thereof  delivered 
by  defendant  to  plaintiff  before  the  institution  of  this  suit,  and  the 
actual  cost  of  the  tools,  dies,  labor,  and  materials  used  in  such 
manufacture,  then  plaintiff'  became  the  owner  of  and  entitled  to  the 

possession  of  said doors,  frames,  frames  and! 

backs  for  doors,  and  reinforcing  irons ;    and  if  you  further' 

find  and  believe  from  the  evidence  that  said  articles  were  in  pos- 
session of  .the  defendant  at  the  commencement  of  the  suit,  and  that 
it  refused  to  deliver  the  same  to  the  plaintiff  after  demand  made 
therefor,  if  you  find  such  demand  was  made,  then  you  will  find  a 
verdict  in  favor  of  plaintiff  and  against  defendant  under  the  secon.d 

count  of  its  petition  for  the  possession  of  said doors, -^ — 

frames,  and  frames  and  backs  for  doors,  and  rein- 
forcing irons.' 

N.     Matters  Pertaining  to  Remedies  for  Breach 

§  1886.     Presumption  and  burden  of  proof 

You  are  instructed  that,  to  entitle  the  plaintiff  to  recover  in  this 
action,  the  burden  of  proof  is  upon  him  to  show  to  the  satisfaction 
of  the  jury  the  existence  of  the  contract  sued  on,  and  also  such  a 
breach  thereof  as  entailed  loss  upon  the  plaintiff.* 

'•■  Smith  V.  Martin,  SO  Ind.  260,  41  Co.  v.  Metallic  Specialty  Mfg.  Co. 
Am.  Rep.  806.  (Mo.  App.)  207  S.  W .  :.'-.:i 

7  Ideal  Reversible  Iliuge  &  Cabinet  «  B^rt  v.  Myer,  IS  A.  700,  71  MiL- 

467. 
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§  1887.     Same — As  to  fraud  in  procuring  signature  to  contract 

The  jury  are  instructed  that  the  law  places  the  burden  of  proof 
upon  the  plaintifif  to  establish  the  fraud  which  he  alleges  the  de- 
fendant  perpetrated   against  him  in  getting  his   signature  to  the 

contract  or  papers  offered  in  evidence,  marked  Exhibits and 

,  and  that  before  he  can  recover  from  defendant  he  must 

clearly  prove  such  fraud  by  a  preponderance  of  the  evidence.^ 

The  jury  are  instructed  that  in  this  case  it  is  the  presumption  of 
law  that,  when  the  defendant  read  the  papers  or  contracts,  offered 

in  evidence  and  marked  Exhibits and ,  he  read  them 

correctly  and  in  full,  and  he  is  entitled  to  the  benefit  of  such  pre- 
sumption as  a  matter  of  evidence  until  it  is  clearly  overthrown  by 
proof.^® 

§  1888.     Same— As  to  performance 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  defendant  contracted  with  the  plaintiff  to  deliver  to  plain- 
tiff a  certain  number  of  fat  hogs  at  the  time  and  in  the  manner  stat- 
ed in  plaintiff's  declaration,  and  also  that  plaintiff'  was  ready  and 
willing  to  receive  and  pay  for  the  hogs  at  the  time  and  place  and  at 
the  price  agreed  upon,  as  the  plaintiff'  has  alleged  in  his  declaration, 
then  it  is  incumbent  on  the  defendant  to  show  an  offer  to  perform, 
or  some  sufficient  excuse  for  nonperformance  on  his  part,  if  you 
believe  he  did  not  perform  in  order  to  escape  liability  to  pay  dam- 
ages.^^ 

§  1889.     Directing  verdict  on  merits  and  submitting  only  question 
of  damages  to  jury 

You  are  instructed  that  the  plaintiffs  are  entitled  to  recover,  and 
the  jury  should  find  for  them  the  damages,  if  any,  they  may  have 
sustained  because  of  the  defendant's  failure  to  construct  and  main- 
tain a  side  track  and  depot  station  on  the  strip  of  ground  

feet  wide  referred  to  in  the  pleadings ;  and,  in  addition  thereto,  the 
damages,  if  any,  they  may  have  sustained  by  the  building  of  the 

defendant's  railroad  through  their  lands  on  the  strip  of  land 

feet  wide  referred  to  in  the  pleadings.^^ 

9  Riley  v.  Melquist,  36  N.  W.  657,  n  Bird  v.  Forceman,  62  111.  212. 
23  Neb.  474.  12  Louisville,  St.  L.  &  T.  Rv.  Co.  v. 

10  Riley  V.  Melquist,  36  N,  W.  657,  Neafus,  IS  S.  W.  1030,  93  Ky.  53,  13 
23  Neb.  474.  Ky.  Law  Rep.  951. 
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§  1890.     Promoters — Right   of   recovery   for   services  in  securing 
lands  for  corporation 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  plaintiffs  were  associates  of ,  as  described  in  the 

prospectus,  that  they  so  regarded  themselves,  and  were  so  regard- 
ed by  the  defendant  company,  that  the  property,  the  securing  of 
which  is  there  described,  embraces  the  property  bought  of  F.,  and 

that  the  defendant  company  paid  the  sum  of  $ ,  or  about  that 

sum,  to  each  of  the  plaintiffs,  and  intended  that  sum  to  cover  the 
plaintifils'  charges  for  getting  the  F.  property,  now  inquired  about, 
and  the  plaintiffs  knew  that  the  defendant  company  so  intended  the 

said  sum  of  $ to  each  of  the  plaintiffs  to  cover  said  charge, 

and  they  received  said  sums  knowing  that  the  said  defendant  com- 
pany intended  said  payment  to  cover  the  claim  sued  on  here,  then 
the  plaintiff's  are  not  entitled  to  recover  in  this  action.^ 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  plaintiffs  were  instrumental  in  the  organization  or  crea- 
tion of  defendant,  and  secured  the  option  from  F.  for  the  purpose 
of  aiding  in  the  organization  of  a  company  for  the  purchase  of  the 
lands  from  F.,  and  that  the  defendant  was  subsequently  organized 
by  their  efforts,  with  the  assistance  of  others,  then  the  jury  are 
instructed  that  the  said  plaintiffs  stood  in  a  fiduciary  relation  to  the 
said  defendant  as  its  promoters  and  trustees,  and  said  plaintiffs  are 
not  entitled  to  make  a  profit  on  the  sale  of  said  F.  lands  to  the  com- 
pany, unless  the  company,  with  knowledge  of  all  the  facts,  agreed 
that  the  said  plaintiffs  might  make  said  profit;  and  if  the  jury  be- 
lieve from  the  evidence  that  when  the  defendant  adopted  the  pro- 
spectus and  agreed  to  accept  the  option  of  F.,  it  was  also  intended 

by  said  company  that  the per  cent,  clause  in  said  prospectus 

was  to  cover  all  compensation  to  the  promoters,  then  the  jury  are 
instructed  that  the  plaintiff's  are  not  entitled  to  recover  in  this  ac- 
tion.* 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  plaintiffs  were  appointed  upon  an  option  committee  at 
a  public  meeting  held  in  the  town  of for  the  purpose  of  pro- 
moting the  organization  of  a  company  for  the  development  of  the 

town  of  ■ and  vicinity,  before  taking  the  option  or  power  of 

attorney  from  F.  and  wife,  and  that  the  object  of  the  appointment 
of  said  option  committee  was  to  secure  options  upon  or  control  of 
the  lands  upon  which  subsequently  to  form  said  company,  and  that 
the  defendant  company  was  afterwards  organized  by  plaintiffs  and 
others,  as  was  contemplated  at  such  meeting,  and  that  the  option 

1  Central  Land  Co.  of  Buchannn  v.  '-' VmivAl  Land  Co.  of  Buchanan  v. 

Obenchain,  22  S.  E.  876,  92  Ya.  1.30.  CDjeiichain,  22  S.  E.  876,  92  Va.  130. 
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or  power  of  attorney  of  F.  and  wife,  offered  in  evidence  in  their 
case,  was  turned  over  to  and  accepted  by  the  defendant  company, 
and  that  plaintiff's  received  compensation  from  the  defendant  com- 
pany for  having  secured  the  property  and  for  having  been  instru- 
mental in  the  organization  of  the  said  company,  the  jury  must  find 
for  the  defendant,  unless  the  jury  further  believe  from  the  evidence 
that  the  defendant  company,  after  being  informed  that  the  plain- 
tiffs claimed  commissions  from  F.  and  wife  and  also  from  the  said 
company,  under  the  agreement  in  the  prospectus,  consented  that 
plaintiffs  might  receive  compensation  for  taking  the  said  power  of 
attorney  from  the  said  F.  and  wife,  as  well  as  from  the  said  com- 
pany.* 

§  1891.     Same — Duty  to  account  for  profits  from  land  turned  over 
to  corporation 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  plaintiffs  had  associated  themselves  with  others  for  the 
purpose  of  organizing  a  company,  before  they  secured  the  power 
of  attorney  from  F.  and  wife,  and  that  the  defendant  was  subse- 
quently formed  in  pursuance  of  such  purpose,  and  that  said  plain- 
tiffs were  afterwards  paid  by  the  said  defendant  for  their  services 
in  securing  the  property,  then  the  court  instructs  the  jury  that  any 
profit  or  pay  which  the  said  plaintiffs  may  have  contracted  for  to 
be  paid  to  them  by  the  said  F.  growing  out  of  the  sale  of  his  prop- 
erty to  said  company  inures  to  and  becomes  the  property  of  the 
defendant,  unless  the  jury  believes  from  the  evidence  that  said 
company,  with  full  knowledge  of  all  the  facts,  agreed  that  said 
plaintiffs  should  receive  such  pay,  profit,  or  commission  from  said 
F.  in  addition  to  the  compensation  paid  them  by  said  company  for 
securing  the  property.* 

§  1892.     By-lav^7S — Estoppel  to  deny  validity 

The  jury  are  instructed  that,  if  you  find  from  the  evidence,  that 

the  plaintiffs  are  the  receivers  of  the Company  of ,  and 

shall  further  find  that  the  said  company  was  incorporated,  as  shown 
by  the  certificate  of  incorporation  offered  in  evidence  in  this  case ; 

and  shall  also  find  that  on  or  about  the  day  of ,  the 

said  corporation  was  organized,  and  proceeded  to  transact  busi- 
ness authorized  by  its  certificate  of  incorporation,  purchased  prop- 
erty, and  incurred  debts  and  liabilities ;   and  if  you  shall  further  find 

that  on  or  about  the  same  time  the  defendant  agreed  to  take 

shares  of  the  stock  of  the  said Company,  of ,  and  that 

he  paid  to  said  company,  either  in  person  or  by  his  agent,  an  en- 

3  Central  Land  Co.  of  Buchanan  v.  *  Central  Land  Co.  of  Buchanan  v. 

Obenchain,  22  S.  E.  S76,  92  Va.  130.       Obeuchain,  22  S.  E.  876,  92  Va.  130. 
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trance  fee  of cents  per  share  on  each  of  said  shares  of  stock, 

and  also  an  instalhnent  of  one  dollar  on  each  share,  on  or  about  the 
time  of  taking  the  same,  and  that  on  or  about  the  same  time  he  or 
his  agent  received  from  said  company,  a  book  containing  by-laws, 
purporting  to  be  the  by-laws  of  said  company,  and  also  a  receipt 
for  the  installment  and  entrance  fee  so  paid,  written  on  the  same 
line  with  the  number  of  shares  so  taken  by  him,  and  also  that  the 

said was,  on  or  about  the  same  time,  the  secretary  of  said 

association,  and  that,  acting  as  such  secretary  in  the  transaction  of 
the  business  of  said  company,  he  entered  the  name  of  the  said 
defendant  on  the  stock  ledger  of  said  company,  as  the  holder  of 

shares  of  its  stock,  and  that  the  said  defendant  continued 

for  more  than  years  thereafter,  to  pay  the  weekly  install- 
ments of  on  said  shares  of  stock,  either  in  person 

or  by  agent,  at  the  rooms  of  said  association,  and  retained  the  said 
book,  or  one  containing  said  by-laws,  shares  and  entries  of  credits 
given  him  by  said  corporation,  in  his  possession  or  in  the  posses- 
sion of  his  agent  during  the  whole  time,  he  or  his  agent  paying  the 
weekly  installment  upon  shares  of  stock,  and  that  he  re- 
ceived dividends  upon  the  amount  paid  in  by  him  on  said  

shares  of  stock,  and  receipted  in  his  own  proper  handwriting  for 

the  dividend  paid  to  him  in  ,  ,  and  ,  then  the 

said  defendant  became  and  was  a  member  and  stockholder  in  said 
corporation,  and  is  now  estopped  from  saying  that  the  by-laws  con- 
tained in  the  book  offered  in  evidence  by  the  plaintiffs,  and  produc- 
ed by  the  defendant,  are  not  the  by-laws  of  said  corporation,  and 
he  is  bound  by  the  by-laws  in  the  same  manner  as  if  they  had  been 
regularly  adopted  by  the  stockholders  of  the  said  corporation,  even 
if  the  jury  believe  they  had  never  been  adopted,  and  the  said  plain- 
tiffs are  entitled  to  recover  the  weekly  installments  upon  said 

shares  of  stock,  from  the day  of ,  v/ith  interest,  in  the 

discretion  of  the  jury.^ 

§  1893.     Liability  on  subscription  to  stock — Failure  of  considera- 
tion 
The  jury  are  instructed  that  the  execution  of  the  written  instru- 
ments in  suit  are  admitted,  and  if  you  find  from  the  evidence  that 

the  Railroad  was  built  and  completed  from  A.  to  K.,  and 

the  cars  running  thereon  to  the  depot  at  K.,  within  years 

from  the  ,  then  the  plaintiff  is  entitled  to  recover  the  full 

amount  named  in  said  instruments,  with  interest  thereon  at  the 

rate  of per  cent,  per  annum  from  the  time  the  road  was  thus 

completed  to  the  present  time,  unless  you  find  that  the  defendant 

6  Frank  v.  Morrison,  5S  Md.  423. 
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has  maintained  his  defense  of  failure  of  consideration,  as  herein- 
after explained,  by  a  preponderance  of  testimony.^ 

§  1894.     Same — Effect  of  illegal  issue  of  stock 

The  jury  are  instructed  that,  if  the  defendant  has  shown  that 
since  the  execution  of  the  notes  in  suit  the  Railroad  Com- 
pany issued  a  large  amount  of  illegal  stock  certificates,  and  which 
are  beyond  the  control  of  such  corporation  or  the  plaintiff,  and  that 
the  illegal  stock  thus  issued  cannot  be  distinguished  from  the  gen- 
uine stock,  and  that  it  is  now  beyond  the  power  of  the  plaintiff  or 
the  railroad  company  to  deliver  to  defendant  valid  stock  upon  his 
payment  of  the  notes,  this  would  be  a  good  defense.' 
•  The  jury  are  instructed  that  the  illegal  issue  of  stock  constitutes 
no  defense  to  the  notes  in  suit,  unless  it  is  further  shown  that  the 
illegal  stock  so  issued  cannot  be  distinguished  from  the  genuine, 
and  are  outstanding;  that  is  to  say,  unless  it  is  shown  by  the  evi- 
dence that  the  defendant  cannot  get  genuine  stock  on  the  payment 
of  the  notes.** 

The  issues  of  fact  which  you  are  to  determine  in  this  case  are 
therefore  very  few  and  simple.  If  you  find  from  the  evidence  that 
the  road  was  built  to  K.  within  years,  as  hereinbefore  ex- 
plained, and  if  the  illegal  stock  has  been  canceled  and  destroyed, 
and  the  plaintiff  is  able  and  willing  to  deliver  genuine  stock  to  the 
defendant  when  the  defendant  shall  pay  the  notes  in  suit,  then  the 
defense  has  failed,  and  your  verdict  must  be  for  the  plaintiff'.  All 
other  issues  that  have  been  discussed  in  your  hearing  should  be 
disregarded  by  you,  as  they  are  immaterial  to  the  determination  of 
this  suit.^ 

§  1895.     Same — Avoidance  of  contract  for  false  representations 
§    1895(1).    Maryland 

The  jury  are  instructed  that,  even  if  the  jury  find  that  the  de- 
fendant subscribed  to shares  of  the  stock  of  the Com- 
pany and  paid  thereon  $ ,  still,  if  they  further  find  that  said 

subscription  was  made  upon  the  terms  and  conditions  contained  in 
the  prospectus,  offered  in  evidence,  and  upon  the  faith  of  represen- 
tations contained  therein  and  verbally  made  to  him  by  a  certain 
,  a  director  of  said  company,  as  to  facts  of  a  nature  to  .in- 
duce said  subscription,  and  shall  further  find  that  said  representa- 
tions were  false  and  fraudulent  as  to  said  facts,  and  that  the  de- 
fendant learned  of  the  fraudulent  nature  of  said  representations 
and  of  said  prospectus,  and  within  a  reasonable  time  thereafter 
and  while  the  company  was  still  a  going  concern,  notified  the  said 

«  Merrill  v.  Reaver,  50  Iowa,  404.  s  Merrill  v.  Reaver,  50  Iowa,  404. 

7  Merrill  v.  Reaver,  50  Iowa,  404.  9  Merrill  v.   Reaver,  50  Iowa,  404. 
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company  that  he  would  make  no  further  payments  upon  his  said 
subscription,  then  their  verdict  should  be  for  the  defendant,  unless 
they  shall  further  find  that  the  defendant  failed  to  exercise  reason- 
able diligence  under  all  the  circumstances  of  the  case  in  ascertain- 
ing the  fraudulent  nature  of  said  representations,  or  that  he  failed  to 
finally  repudiate  his  said  contract  after  acquiring  knowledge  of  said 
fraudulent  represen^ations.^" 

§   1895(2).    Virginia 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  at  the  time  the  defendant  entered  into  the  contract  by 

which  he  subscribed  to  shares  of  stock   in  a  company  to 

be  incorporated  in  accordance  with  the  terms  of  the  prospectus 
and  contract  introduced  in  evidence,  it  was  represented  to  said 
defendant  by  the  party  procuring  his  subscription  that  the  whole 
proceeds  of  the  capital  stock  of  said  company  should  be  invested 
in  the  payment  for  and  improvement  of  certain  real  estate,  but 
that  in  fact  it  had  already  been  agreed  between  the  parties  engaged 
in   procuring  the  organization  of   said   company  to  pay  over  the 

sum  of  $ to  said  parties  as  promoters,  or  otherwise,  then  said 

false  representation  rendered  said  contract  of  subscription  voida- 
ble at  the  instance  of  said  defendant,  and  they  must  find  for  said 
defendant  on  this  issue,  unless,  after  full  knowledge  of  the  falsity 
of  said  misrepresentation,  said  defendant  elected  to  ratify  and  con- 
firm his  subscription  as  aforesaid.  Confirmation  must  be  a  solemn 
and  deliberate  act.  When  the  original  transaction  is  infected  with 
fraud,  the  confirmation  of  it  is  so  inconsistent  with  justice,  and 
so  likely  to  be  accompajiied  with  imposition,  that  the  court  watches 
with  the  utmost  strictness,  and  does  not  allow  it  to  stand  but  on 
the   clearest   evidence. ^^ 

§  1896.     Same — Avoidance  for  subsequent  alteration  of  subscrip- 
tion paper 

The  jury  are  instructed  that,  if  the  jury  shall  believe  froiji  the 
evidence  that  at  the  time   the  defendant   signed  the   subscription 

paper  the  capital  of  the  plaintiff  was  to  be  but dollars,  and 

that  it  was  then  so  written  in  said  paper,  and  the  same  was  at  any 
time   afterwards   changed   by   an   interlineation   so   as   to   make   it 

read  dollars,  and  that  the  defendant  did  not  know  of  said 

change  and  never  assented  to  the  same,  then  the  defendant  can- 
not be  required  to  pay  the  same,  and  is  exonerated  from  his  sub- 
scription, and  the  verdict  is  to  be  found  for  him.^- 

lourner    v.    Sollenberger,    89    Md.       Norfolk  v.  Claiborne,  34  S.  E.  900.  97 
316,  43  A.  810.  Va.  734. 

11  West    End    Real    Estate    Co.    of  12  Huuhes  v.  Antietam  Mfg.  Co.,  34 

Md.  316. 
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§  1897.     Same — Waiver  of  ground  for  rescission 

The  jury  are  instructed  that  if  they  find  that  the  defendant, 
after  discovery  that  there  were  such  profits,  treated  the  contract 
of  subscription  as  a  subsisting  contract  by  him,  they  must  deem 
that  the  defendant  waived  his  right  of  repudiation,  and  that  a  prom- 
ise to  pay  a  call  after  such  a  discovery  is  an  act  showing  that  he 
did  treat  the  contract  as  a  subsisting  contract,  and  is  a  waiver  of 
his  right  to  repudiate  it,  and  they  must  find  for  the  plaintiff  on 
special  plea  No.  .^'■^ 

§  1898.  Liability  of  corporation  or  its  president  for  refusal  to  is- 
sue certificates  of  stock 

The  court  instructs  the  jury  that  the  defendant  is  a  corporation 
organized  under  the  laws  of  the  state  of  by  articles  of  as- 
sociation duly  executed  by  ,  ,  ,  and  on 

the  day  of  ,  ,  and  certificate  of  the  secretary 

of  state  regularly  issued  thereon  on  the  day  of ,  and 

that  from  and   after   said  day  of  ,   said  corporation 

was  fully  completed  and  established  as  a  corporation  with  all 
the  rights  and  liabilities  of  a  corporation  under  the  law  and  as 
mentioned  in  these  instructions.^* 

The  court  instructs  the  jury  that  the  capital  stock  or  stock  of 
said  corporation  consisted  of  a  portion  or  all  of  the  plant  and 
business  theretofore  owned  and  operated  by  defendant  E.  as  a 
planing  mill  and  lumber  company,  the  portion  of  said  business  so 
taken  as  and  for  the  stock  of  said  corporation  being  taken  and  ac- 
cepted by  it  at  a  valuation  of  $ ,  and  in  this  connection  it  is 

a  question  for  j^ou  to  determine  from  the  evidence  whether  the 
corporation  took  all  of  the  assets  of  said  former  business,  or  all 

of  said   assets  less  $ .     Whichever  way  you  may   find  that 

fact  to  be,  however,  for  the  purpose  of  this  case  you  are  to  con- 
sider that  the  company  owned  the  assets  constituting  its  stock  re- 
gardless of  whether  or  not  proper  transfers  had  been  made  to  it 
of  said  assets,  and  that  all  of  said  stock  was  fully  paid  in.  By 
the  articles  of  association  organizing  said  corporation  it  was  stip- 
ulated and  agreed  that  the  $ in  value  of  said  stock  or  assets 

of    said    corporation    should    be    divided    into   portions    or 

shares,  each  share  representing  and  being  of  the  value  of  $ . 

The  articles  of  association  when  executed  became  and  were  a  con- 
tract between  plaintifif  and  the  other  shareholders  and  the  corpo- 
ration that  plaintiff  was  the  owner  of  and  entitled  to  of 

13  West   End   Real   Estate  Co.     of  i*  Williams  v.  Everett  (Mo.)  200  S. 

Norfolk  V.  Claiborne,  34  S.  E.  900,  97       W.  1045. 
Va.  734. 
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said  shares,  of  the  face  or  par  value  of  $ ,  and  hi  the  absence 

of  agreement  or  understanding,  qualifying  facts  and  circumstances, 
and  the  admission  of  plaintiff  as  hereinafter  mentioned,  plaintiff 
is  to  be  considered  by  you  as  the  lawful  owner  thereof.     Plaintiff 

admits  that  of  the  shares  taken  by  him,  that  is,  $ 

of  said  stock,  was  taken  by  him  to  be  held  on  condition,  and  that 
he  was  not  the  sole  beneficial  owner  thereof  at  the  time  of  the 

organization   of    the    corporation,    and    admits    that    as    to    • 

shares  or  $ of  said  $ stock  he  never  complied  with 

the  conditions  so  as  to  be  or  become  the  absolute  owner  thereof, 
and  he  makes  no  claim  in  this  action  for  or  on  account  thereof.^® 

The  court  instructs  the  jury  that  the   question  of  the  right  of 

the    plaintiff   to   or   absolute   ownership    of    the   shares    or 

$ stock  in  controversy  is  to  be  determined  by  you  from  the 

evidence.  And  on  that  question  the  court  instructs  you  that,  if 
at  the  time  of  the  execution  of  the  articles  of  association  the  de- 
fendant E.  and  plaintiff  understood  and  agreed  that  plaintiff"  was 

to   have   $ of   the   stock  absolutely   as   his   own   then   that 

amount  became  and  was  his  stock  absolutely,  although  the  same 
was  paid  for  by  the  property  and  assets  of  said  E.  And  if  you 
further  find  from  the  evidence  that  plaintiff'  and  defendant  E. 
agreed  and  understood  that  as  to shares  of  said  stock  plain- 
tiff was  to  have shares  thereof  for  each  and  every  year  he 

remained  with  said  company  as  an  officer  and  employe  thereof, 
and  that  under  said  contract  and  agreement  plaintiff  did  stay  with 

said  corporation  for  a  period  of full  years  as  an  employe  and 

officer  thereof,  then  and  in  that  event  plaintiff  became  and  was 

the   absolute  owner  of  of  the   shares  or  $ of  said 

stock  so  held  by  him  on  condition  as  above  mentioned.^® 

The  court  further  instructs  the  jury  that  defendant  E.  alone  had 

no  power  or  authority  on  the  day  of  ,  at  the  first 

meeting  of  the  corporation  to  in  any  wise  limit  or  curtail  the  rights 
of  plaintiff  in  and  to  any  stock  of  which  the  plaintiff  was  the  ab- 
solute owner,  if  he  was  the  owner  of  any  at  that  time.^''' 

The  court  instructs  you  that  the  signing  and  execution  of  the 
articles  of  association  read  in  evidence  and  the  filing  of  them  with 

the  secretary  of  state  would  create  the  corporation,  the ,  and 

the  plaintiff,  in  the  absence  of  an  understanding  between  himself 
and  E.  to  the  contrary,  would  be  the  owner  of  the  stock  of  which 
in  such  articles  of  association  he  appeared  as  owner,  but  you  are 

15  Willi.uus    V.    Everett    (Mo.)    200  i^  Williams    v.    Everett    (Mo.)    200 
S.   W.    1045.                                                        S.  W.  1045. 

16  Williams  v.  Everett  (Mo.)  200  S. 
W.   1045. 
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instructed  that  these  parties  might  have  varied  the  effect  of  the 
contract  contained  in  the  articles  of  association  by  an  agreement, 
or  a  mutual  understanding  existing  at  the  time  of  the  execution 
of  these  articles  of  association,  and  if  you  find  and  believe  from 
the  evidence  that  at  the  time  such  articles  of  association  were  ex- 
ecuted it  was  the  understanding  between  E.  and  the  plaintiff  that 
the  latter  was  not  at  that  time  to  become  the  absolute  owner  of 
the  stock  which  appeared  in  these  articles  of  association  in  his 
name,  and  if  you  further  find  from  the  evidence  that  the  defend- 
ant E.  in  ,  drew  up  the  writing  offered  in  evidence  dated 

,  and  that  by  its  terms  the  plaintiff  was  to  become  the  owner 

of  the  stock  only  on  condition  that  he  remain  in  the  service  of  the 

defendant  company  for years  from ,  unless  compelled 

to  quit  by  permanent  sickness,  or  death,  and  that  the  plaintiff 
agreed  or  assented  to  such  conditions,  then  such  agreement  be- 
came binding  upon  both  the  plaintiff  and  defendant,  and  if  you  fur- 
ther find  and  believe  from  the  evidence  that  the  plaintiff,  before 

the  expiration  of years  from  ,   voluntarily  quit  the 

service  of  the  defendant  company,  then  he  never  became  the  owner 
of  the  stock  sued  for,  and  your  verdict  should  be  for  the  defend- 
ants.** 

The  court  further  instructs  the  jury  that  the  absolute  or  un- 
conditional owner  of  stock  in  a  corporation  has  the  right  to  have 
issued  to  him  a  certificate  of  the  corporation  showing  the  amount 
of  stock  owned  by  him,  and  that  a  refusal  or  unreasonable  failure 
by  the  corporation  to  issue  to  him  such  certificate  in  a  reasonable 
time  after  a  demand  by  him  therefor  is  a  conversion  of  said  stock 
by  said  corporation  to  its  own  use,  and  such  corporation  immedi- 
ately becomes  and  is  liable  to  the  owner  of  said  stock  for  the  rea- 
sonable value  thereof.** 

The  court  further  instructs  the  jury  that,  if  the  absolute  owner 
of  stock  in  a  corporation  demands  of  the  president  thereof  the  is- 
suance of  a  certificate  thereof,  then  it  becomes  and  is  the  duty  of 
such  president  within  a  reasonable  time  to  take  such  steps  as  will 
cause  the  issuance  of  said  certificate  to  such  owner ;  and  if  said 
president  fails  or  refuses  to  take  such  steps  in  a  reasonable  time 
after  such  demand,  and  if  such  failure  or  refusal  on  his  part  is  with 
the  intention  and  for  the  purpose  of  depriving  such  owner  of  the 
benefits  of  said  stock  and  for  the  purpose  of  enhancing  the  value 
of  such  president's  own  stock  in  said  company,  then  and  in  that 
event  such  president  becomes  and  is  liable  along  with  said  cor- 

18  Williams  v.  Everett  (Mo.)  200  S.  1 9  Williams  v.  Everett  (Mo.)  200  S. 

W.   1045.  W.  1045. 


§   1898  INSTRUCTION'S  TO  JURIES  2134 

poration  as  and  for  a  conversion  of  said  stock  to  his  and  its  own 
use.^" 

The  court  instructs  the  jury  that,  if  you  find  from  the  Evidence 
that  plaintiff  was  the  absolute  owner  of  any  of  the  stock  of  de- 
fendant corporation,   and   that  he   demanded  of  defendant   E.   the 

issuance  to  him  of  certificates  thereof,  on  or  prior  to  the  

day  of  ,   then   the   failure  to   issue   to   h,im   said  certificates 

up  to  the  time  of  filing  this  suit  was  an  unreasonable  failure,  and 
constituted  a  conversion  of  said  stock  by  said  corporation  to  its 
own  use,  and  in  such  case  you  will  find  the  issues  in  favor  of  the 
plaintiff  and  against  the  defendant  corporation  for  the  reasonable 
value  of  said  stock  at  the  time  of  such  conversion.  And  if  you 
further  find  from  the  evidence  that  defendant  E.  purposely  caused 
such  conversion  with  the  intention  and  for  the  purpose  of  enhanc- 
ing the  value  of  his  own  stock  in  said  corporation,  then  and  in 
that  event  you  will  find  the  issues  in  favor  of  plaintiff  and  against 
both  defendants  for  the  reasonable  value  of  the  stock  so  converted 
to  their  own  use.'^ 

§  1899.     Same — Sufficiency  of  demand  for  stock 

The  court  further  instructs  the  jury  that  no  set  form  of  words, 
are  necessary  to  constitute  a  demand,  but  that  an  unqualified  re- 
quest or  any  language  showing  a  present  desire  to  have  a  thing 
to  v/hich  one  is  entitled  immediately  done  is  a  demand,  and  for 
the  purposes  of  this  case,  if  plaintiff  was  entitled  to  the  certificates, 
and  if  he  communicated  to  defendants  a  desire  to  have  such  certifi- 
cates immediately  issued,  then  that  would  be  a  demand  in  the 
meaning  of  these  instructions.^^ 

§  1900.     Same — Amount  of  recovery 

The  court  further  instructs  the  jury  that,  if  you  find  the  issues 
in  favor  of  the  plaintiff',  then  in  estimating  the  reasonable  value  of 
the  stock  you  will  take  into  consideration  all  of  the  facts  and  cir- 
cumstances in  the  case,  but  will  not  allow  him  more  than  $ ,. 

the  amount  sued  for.'^ 

§  1901.     Lost  certificates  of  stock — Action  to  establish  title 

The  court  instructs  the  jury  that  the  burden  of  proof  is  on  the 
plaintiffs  to  establish  their  present  ownership  of  the  lost  certificate 
by  a  preponderance  of  the  evidence,  and  if  they  have  done  so. 
they  are  entitled  to  recover,  unless  defeated  by  the  statute  of  lim- 
itations as  hereinafter  instructed.     But  if  they  have  not  done  so, 

20  Williams  v.  Everett  (Mo.)  200  S.  22  Williams  v.  Everett  (SIo.)  200  S. 
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then  the  law  is  for  the  defendants.  In  determining  this  question 
of  ownership,  as  in  determining  every  fact  in  the  case,  you  will 
look  to  all  the  facts  and  circumstances  relating  thereto  in  evi- 
dence, applying  thereto  your  best  judgment  and  your  experience 
in  the  afifairs  of  common  life.-'' 

§  1902.     Same — Limitation  of  action  to  establish  title 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence  that  the   petition   signed  by   ,   and   purporting  to  be 

signed    also    by   .    admitted    to    be    in    the    handwriting    of 

■ ,  an  attorney  at  law,  since  dead,  referred  or  related  to  the 

certificate  in  controversy,  and  that  the  resolution  on  the  minutes 

of  the  company  of  the  of  ,  was  adopted  in  response 

to  said  petition,  and  further  believe  that  the  parties  signing  the 
same  or  their  attorney  had  knowledge  or  actual  notice  of  the 
same  at  or  about  the  time  of  its  adoption,  then  the  law  is  for  the 
defendants  on  the  issue  of  limitation.  But  if  you  do  not  believe 
that  said  petition  related  or  referred  to  said  certificate,  or  do  not 
believe  that  said  resolution  related  or  referred  thereto,  or  if  you 
do  not  believe  that  the  parties  thereto  had  knowledge  or  notice 
thereof,  then  the  law  on  this  issue  is  for  the  plaintiffs."^ 

§  1903.     Relation  between  directors  and  individual  stockholders — 

Purchase  by  directors  of  stock 
^   1903(1).     Iowa 

You  are  instructed  that  a  director  and  managing  officer  of  a  cor- 
poration doing  business  as  a  life  insurance  company  stands  in  a 
relation  of  a  fiduciary  to  all  the  stockholders  who  are  not  themselves 
engaged  in  the  active  management  of  the  company,  and  before  any 
such  director  and  officer  of  the  company,  who  is  acquainted  with 
its  conditions  and  afifairs,  can  rightfully  purchase  the  stock  of  such 
company  from  stockholders  who  are  not  actively  engaged  in  the 
management  and  operation  of  the  corporation,  such  managing  offi- 
cer and  director  must  inform  such  stockholders  of  the  true  con- 
dition of  the  company  and  its  afifairs  and  assets,  and  must  give  to 
such  stockholders  all  the  information  afifecting  the  value  of  the 
stock  Avhich  such  officer  himself  possesses ;  and  a  purchase  from 
a  stockholder  who  is  not  acquainted  with  the  condition  and  afifairs 
of  the  company  of  his  stock  in  such  company,  by  one  of  the  direc- 
tors and  managing  officers,  without  first  having  informed  such 
stockholder  of  the  true  condition  of  the  company  and  value  of  its 
assets,  is  a  fraud  on  the  part  of  such  officer  and  director,  and  renders 

2  4  Converse  v.   Galveston    City   Co.  2r,  Converse   v.   Galveston   City   Co. 

(Tex.  Civ.  App.)  189  S.  W.  539.  (Tex.  Civ.  App.)  1S9  S.  W.  539. 
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him  or  her  liable  to  pay  the  stockholders  the  full  value  of  the  stock, 
without  reference  to  the  price  ag^reed  on  at  the  time  of  the  sale, 
provided  the  stockholder  does  not  himself  know  the  value  of  the 
stock.-'^ 

§   1903(2).     Kansas 

Stewart  v.  Harris,  77  P.  277,  69  Kan.  498,  66  L.  R.  A.  261,  105 
Am.  St.  Rep.  178,  2  Ann,  Cas.  873,  cited  in  Dawson  v.  National 
Life  Ins.  Co.  of  United  States,  157  N.  W.  929,  176  Iowa,  362,  L.  R. 
A.   1916E,  878,  Ann.  Cas.   1918B,.  230.     See  §  1903(1). 

§  1903(3).    West  Virginia 

The  court  instructs  the  jury  that  a  director  or  managing  officer 
of  a  corporation  having  a  knowledge  of  the  true  condition  of  affairs 
of  such  corporation,  or  any  exclusive  information  affecting  the 
value  of  the  stock  of  such  corporation,  because  of  the  trust  relation 
and  the  superior  opportunities  afforded  for  acquiring  information, 
before  he  can  rightfully  purchase  the  stock  of  one  not  actively  en- 
gaged in  the  management  of  its  affairs,  and  who  is  without  the  ex- 
clusive information  possessed  by  the  former,  must  inform  such 
stockholder  of  everything  peculiarly  and  exclusively  within  his 
knowledge  which  would  affect  the  value  of  the  stock.  And  the 
court  further  instructs  the  jury  that,  if  such  director  or  managing 
officer  undertakes  to  speak  or  become  active  in  inducing  the  sale, 
he  must  speak  fully,  frankly,  and  honestly,  and  conceal  nothing 
to  the  disadvantage  of  the  selling  stockholder.'^'^ 

§  1904.     Interest  of  stockholder  in  profits 

You  are  instructed  that  the  interest  of  a  stockholder  in  the  net 
profits  of  a  corporation  means  his  dividends  declared  and  paid  by 
the  corporation  on  his  shares  of  stock,  that  a  shareholder  in  a  cor- 
poration has  no  property  interest  in  the  profits  of  the  business 
carried  on  by  the  corporation  until  a  dividend  has  been  declared  out 
of  such  profits.^* 

§  1905.     Authority  of  corporate  agents  to  make  contracts  on  its 

behalf 
§   1905(1).     Connecticut 

The  jury  are  instructed  that,  if  you  find  that ,  the  treasurer, 

had  express  authority  to  sign  the  notes  and  checks  and  effect  the 
loan  in  question,  or  if  you  find  that  these  acts  were  within  the 
apparent  scope  of  his  authority,  or  within  the  scope  of  the  authority 
which  he  was  accustomed  to  exercise  without  objection  by  these 

2  6  Dawson  v.  National  Life  Ins.  Co.  27  Stakor  v.  Reese,  97  S.  E.  641,  S2 

of  United  States,  157  N.  W.  929,  176  W.  Va.  764. 

Iowa,  362.  L.  R.  A.  1916B,  S78,  Ann.  ^s  Pyie    v.    Gallagher    (Del.)    75   A. 

Cas.  1918B,  230.  373,  6  Peuuewill,  407. 
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defendants,  your  verdict  should  be  for  the  plaintiff ;  but  if  you  find 
that  borrowing  this  money  in  the  way  testified  to  and  giving  this 
paper  was  not  within  the  authority  expressly  given  to  him,  or  with- 
in the  apparent  scope  of  the  authority  which  he  was  accustomed  to 
€xercise,  then  your  verdict  should  be  for  the  defendants ;  and  if 
you  should  find  that  this  money  borrowed,  or  received  for  the 
paper  in  suit,  was  not  for  the  use  of  the  defendants,  and  the  plain- 
tiff knew  or  had  good  cause  to  know  the  fact,  or  if  for  any  other 
reason  the  plaintilt  did  not  in  good  faith  trust  the  credit  of  the 
defendants,  then  your  verdict  should  be  for  the  defendants.-^ 

§   1905(2).     Missouri 

You  are  instructed  that,  as  adjuster  or  creditman  for  the  defend- 
ant company,  the  witness  R.  possessed  such  powers  only  as  were 
specifically  delegated  to  him  by  the  defendant  company  by  by-law 
or  action,  of  its  board  of  directors,  or  as  are  ordinarily  exercised 
by  persons  holding  a  like  or  similar  position,  and,  if  you  believe 
from  the  evidence  that  it  was  not  usual  or  customary  for  persons 
holding  a  like  or  similar  position  to  that  held  by  the  said  R.  with 
the  defendant  company  to  execute  on  behalf  of  their  corporation 
employers  contracts  like  or  similar  to  the  contract  introduced  in 

evidence  as  Plaintiff's  Exhibit ,  or  contracts  obligating  such 

corporation  employers  to  pay  money,  under  circumstances  similar 
to  those  shown  in  this  case,  and  that  no  special  authority  had  been 
delegated  to  the  said  R.  to  execute  such  contracts,  and  that  he 
had  not  prior  to  that  time  executed  on  behalf  of  the  defendant  other 
like  or  similar  contracts  with  its  knowledge  and  approval,  then 
your  verdict  will  be  for  the  defendant.^® 

§   1905(3).     Pennsylvania 

You  are  instructed  that,  to  charge  a  corporation  upon  the  act  of 
an  officer  or  agent,  it  must  be  shown,  directly  or  presumptively, 
either  that  the  act  was  performed  while  in  the  discharge  of  his 
ordinary  duty  in  the  usual  course  of  business,  and  was  within  the 
general  scope  and  apparent  sphere  of  such  duty,  or  that  it  was 
expressly  authorized,  or  that  it  was  performed  with  the  knowledge 
and  implied  assent  of  the  directors  or  of  the  corporation,  or  its  au- 
thorized officer,  or  was  subsequently  ratified  by  them.^^ 

§   1905(4).     Texas 

You  are  instructed  that,  if  you  find  from  the  evidence  that  any 
or  all  of  the  contracts  mentioned  in  section  No.  of  this 

29  Rowland  v.  Apothecaries'  Hall  Goods  Co.,  176  S.  W.  1091,  189  Mo. 
Co.,  47  Conn.  384.  App.  .514. 

30  Fuller    v.    Tootle-Campbell    Dry  3i  Pennsylvania  In.s.  Co.  v.  Carter, 

11  A.  102. 
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charge  were  made  and  carried  out  b}-  the  defendant  company,  act- 
ing through  its  agents,  with  the  parties  therein  named,  but  you  do 
not  find  that  said  agents  were  authorized  by  the  governing  l)ody  of 
said  corporation  to  make  said  contracts,  nor  that  said  contracts 
were  made  in  the  scope  of  the  duty  and  employment  of  such 
agents,  and  do  not  find  that  said  contracts,  if  any  were  made,  were 
known  to,  or  acquiesced  in  or  consented  to  by,  the  governing 
body  of  said  corporation,  after  being  made  by  said  agents,  then  you 
will  return  a  verdict  for  the  defendant  company .^^ 

§  1905(5).    Wasbington 

You  are  instructed  that,  if  you  believe  by  the  preponderance  of 

the  evidence  that  the  defendants  and  were  the  vice 

president  and  secretary,  respectively,  of  the  defendant  corpora- 
tion, and  that  they  were  in  full  charge  of  the  office  of  the  corpo- 
ration in  the  West,  and  that  the  corporation  was  in  the  business  of 
buying  timber  and  timber  lands  in  connection  with  other  business, 

and  that  these  officers, and  ,  were  apparently  clothed 

with  authority  to  transact  the  business  of  the  corporation,  and 
among  other  things  to  make  such  bargains  as  that  alleged  by  the 
plaintiff  in  his  complaint,  such  facts,  if  proved,  would  be  prima 
facie  evidence  of  authority  from  the  corporation  to  such  officers  to 
make  such  a  contract  for  it/'^^ 

§   1906.     Same — Employment  of  others  to  perform  services 
§   t906(l).     Michigan 

You  are  instructed  that  plaintiff  claims  that  he  was  hired  by 
the  president  of  the  company;  that  he  was  told  to  go  to  work 
there  by  the  president  of  the  company,  and  never  received  any 
notice  but  what  he  was  at  work  for  the  company ;  and  that  he 
received  his  pay  from  the  president  of  the  company.  Plaintiff 
claims  that  he  was  hired  by  the  president  of  the  company,  acting 
in  his  capacity  as  president  or  general  manager  of  the  company,  and 
that  as  long  as  he  was  employed  there  he  had  no  notice  or  infor- 
mation that  he  was  not  in  the  employ  of  the  compan3^     If  you  find 

that  plaintiff  was  so  employed,  that  is,  hired  by  ,  acting  as 

president  of  the  company,  to  work  for  the  company,  he  remained 
and  was  the  employe  of  the  company  until  he  had  notice  of  the 
arrangement,  or  independent  contract,  which  the  defendant  com- 
pany sets  up  as  existing  between  itself  and .^* 

3  2  Waters-Pierce  Oil   Co.   v.    State,  34  Dnick   v.   Antrim   Lime  Co.,  143 

44  S.  W.  9.S6.  19  Tex.  Civ.  App.  1.  N.  W.  59,  177  Mich.  3G4. 

33  Cameron  v.  Ptaclv-Gibbs  Lumber 
Co.,  123  P.  1001,  68  Wash.  539. 
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§   1906(2).     Texas 

You  are  instructed  that  if  you  believe  from  the  evidence  in  this 
case  that  on  the  day  of ,  the  plaintiff  made  and  en- 
tered into  a  contract  with ,  as  manag'er  of  the  defendant  cor- 
poration, and  that  the  said was  at  that  time  manager  of  the 

said  company,  and  that  by  the  terms  of  the  said  contract  the  said 

contracted    and    agreed    to    pay    the    plaintiff    the    sum    of 

$ per  month  for  his  services,  then,  in  estimating  and  ascer- 
taining what,  if  anything,  is  due  this  plaintiff,  you  will  allow  him 

the  sum  of  $ per  month  for  such  time  as  you  may  find  from 

the  evidence  he  worked  under  and  by  virtue  of  the  said  contract, 
unless  you  find  from  the  evidence  that  the  plaintiff  and  the  defend- 
ant company  had  a  settlement  of  all  matters  and  things  between 

them  on  the day  of ,  about  which  you  are  instructed 

in  a  following  paragraph  of  this  charge.^^ 

§  1907.     Evidence  as  to  authority  of  corporate  agents 

You  are  instructed  that,  in  determining  whether  or  not  the 
agents  of  defendant  company  were  authorized  to  make  the  con- 
tracts alleged,  if  any  were  so  made,  or  whether  same  were  known 
to  or  acquiesced  in  by  defendant  company's  governing  officers,  the 
same  does  not  necessarily  have  to  be  shown  by  positive  or  direct 
testimony,  but  may  be  shown  by  circumstances ;  and  you  will 
take  in.to  consideration  all  the  facts  and  circumstances  in  evidence 
before  you  in  determining  this  question. ^^ 

§  1908.     Effect  of  conflicting  interest  of  officer  of  corporation  ne- 
gotiating contract  on  its  behalf 

The  jury  are  instructed  that  comment  has  been  made  in  this 
case  upon  the  fact  that  M.,  the  president  of  the  defendant  com- 
pany, was  a  member  of  the  firm  of ,  the  selling  agents  of  the 

plaintiff  company,  and  that  he  signed  the  contract  on  behalf  of  the 
defendant  company  and  on  behalf  of  the  selling  firm  as  well.  The 
fact  that  such  was  the  case,  and  that  he  acted  in  a  dual  capacity — 
that  is,  acted  on  behalf  of  the  defendant  company  and  on  behalf 
of  the  plaintiff — does  not  necessarily  and  of  itself  invalidate  the 

contract.     The  undisputed  facts  are  that  the  firm  of  were 

the  owners  of  about  one-fifth  of  the  capital  stock  of  the  defendant 
company;  that  they  were  creditors  of  said  company,  to  the  ex- 
tent of  some  dollars;    that  their  commission  on  the  

ore  sale  of cents  a  ton  was  not  fixed  or  determined  by  the 

price  of  the  ore,  and  that  the.  ore  was  sold  at  the  regular  mar- 

35  Red    Mineral    Springs    Develop-  sr.  Waters-Pierce  Oil   Co.   v.    State, 

inent  Co.  v.  Davis  (Tex.  Civ.  App.)  164      41  S.  W.  9-36,  19  Tex.  Civ.  App.  1. 
S.   W.  427. 
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kct   price   for   the   year  deliveries,    and   that   the   contract 

contained  a  provision  that  tlie  price  should  be  reduced  to  the 
lowest  price  at  which   the   plaintiff   company   should   sell   to  any 

one  ore  during  that  year.     Under  these  facts — which  we 

do  not  understand  are  questioned — we  are  of  opinion  that,  in 
view  of  the  dual  capacity  in  which  M.  stood  and  acted,  the 
contract,  if  valid  in  other  respects,  was  not  void,  but  voidable  only 
by  the  defendant  company  on  this  particular  ground  alone  of  M.'s 
dual  relation,  unless  the  jury  should  find  that  M.  took  advantage 
of  his  position  to  impose  upon  the  defendant  company  a  contract 
which  was  unfair,  oppressive,  or  fraudulent.'" 

§  1909.     Ratification 
§   1909(1).     United  States 

The  jury  are  instructed  that,  if  a  contract  within  the  power  of 
that  corporation  to  make — that  is,  with  reference  to  the  facts  in 
this  case,  a  contract  for  the  supply  of  ore  for  its  furnace — if  such 
contract  be  made  by  the  president  or  an  executive  committee,  as- 
suming to  act  for  the  company,  but  without  express  authority  to 
so  contract,  it  is  the  duty  of  the  directors  of  the  company,  upon 
receiving  notice  of  such  contract  having  been  made,  to  promptly 
disavow  the  same  as  binding  upon  the  corporation;  and,  in  case 
they  fail  to  do  so  within  a  reasonable  time,  the  law  will  hold  them 
to  have  ratified  the  contract,  and  allow  it  to  then  become  binding 
upon  the  company.  The  law  does  not,  in  the  case  of  a  purchase, 
permit  a  delay,  where  the  directors  know  of  such  purchase,  to 
enable  the  company  to  speculate  upon  the  chances  of  deciding 
profitably,  after  a  lapse  of  time,  as  to  whether  or  not  they  will 
disavow  and  refuse  to  accept  the  contract.  Applying  these  general 
principles  to  the  case  before  us,  we  instruct  you  that,  if  the  jury 

find  from  the  evidence  that  the  fact  of  the  purchase  of  this • 

ore  was  made  known  to  the  directors  of  the  company,  and  that 
they  knew  that  such  purchase  was  made  in  the  usual  course  of 
business  and  in  the  mode  customarily  followed  by  the  company's 
officers  and  hitherto  recognized  by  the  company,  and  they  did  not, 
within  a  reasonable  time,  express  their  dissent,  their  knowledge  of 
the  facts  and  their  inaction  in  the  face  of  such  facts  might  amount 
to  a  ratification  of  such  purchase  by  the  defendant  company.  What 
would  be  a  reasonable  time  for  such  repudiation  is,  under  the  proofs 
in  this  case,  a  question  for  the  jury,  and  to  them  we  submit  it.^* 

3  7  Salem  Iron  Co.  v.  Lake  Superior  ss  Salem  Iron  Co.  v.  Lake  Superior 

Consol.  Iron  Mines  (C.  C.  A.  Pa.)  112  Consol.  Iron  Mines  (C.  C.  A.  Pa.)  112 
F.  239,  50  C.  C.  A.  213.  F.  239,  50  C.  C.  A.  213. 
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§   1909(2).     Texas 

You  are  instructed  that,  if  3^ou  find  said  contracts  mentioned 
in  section  No.  of  this  charge  were  entered  into  by  the  de- 
fendant company,  acting  through  its  agents,  and  that  said  agents 
were  acting  in  the  scope  of  their  employment  and  agency  in  making 
said  contracts,  or,  if  said  contracts  were  not  authorized  by  the 
governing  body  of  said  corporation,  that  it  acquiesced  in  or  con- 
sented to  or  ratified  said  acts,  after  knowing  the  same  had  been 
entered  into,  then  said  defendant  company  would  be  liable  for  such 
acts.^® 

You  are  further  instructed  that  a  corporation  can  only  act 
through  its  agents  and  servants,  but  a  corporation  is  not  liable  for 
all  the  acts  of  its  agents  or  servants.  It  is  liable,  however,  for  the 
acts  of  its  agents,  done  in  the  scope  of  their  employment  and 
agency,  and  is  also  liable  for  the  acts  of  its  agents  which  it  has 
authorized  such  agents  to  perform,  and  it  is  also  liable  for  the  un- 
authorized acts  of  its  agents  which  have  been  acquiesced  in,  or 
ratified  by,  the  governing  body  of  said  corporation.^" 

§  1910.     Same — Acceptance  of  benefits 

You  are  instructed  that  if  you  find  from  the  evidence  that  any 
officer  of  defendant,  purporting  or  pretending  to  act  for  defendant, 
did  employ  plaintifif,  and  defendant  did  receive  and  accept  the  bene- 
fit of  plaintifif's  services,  although  you  may  find  that  plaintifif  was 
not  employed  in  a  formal  way  by  the  defendant  corporation,  or 
by  any  one  having  authority  from  the  defendant  corporation  to  em- 
ploy her  in  said  matter,  still  said  defendant  is  liable  to  plaintifif  for 
the  reasonable  value  of  the  services  so  rendered  by  her  and  ac- 
cepted by  the  defendant.*^ 

§  1911.     Liability  on  contract  entered  into  with  promoters  prior 
to  incorporation 

You  are  instructed  that,  if  the  jury  believe  and  find  from  the 
evidence  that  prior  to  the  incorporation  of  defendant  the  plaintiff, 
at  the  request  of  the  organizers  and  incorporators  of  the  defendant 
corporation,  performed  certain  services  as  a  lawyer  in  the  matter 
of  the  preparation  of  the  articles  of  incorporation  and  procuring 
the  defendant's  incorporation ;  that  there  was  at  no  time  any  agree- 
ment or  promise  on  the  part  of  plaintiff  not  to  charge  for  such 
services,  and  at  the  time  of  the  rendition  of  such  services  plaintiff 
intended  to  charge  therefor ;  and  that  such  services  were  rendered 
under  such  circumstances  that  the  said  organizers  and  incorpora- 

39  Waters-Pierce  Oil  Co.  v.   State,  •*!  Rrooivs  v.  Geo.  Q.  Cannon  Ass'n, 

44  S.  W.  936,  19  Tex.  Civ.  App.  1.  178  P.  589,  53  Utali,  304. 

■If  Waters-Pierce  Oil  Co.   v.   State, 
44  S.  W.  936,  19  Tex.  Civ.  App.  1. 
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tors  expected,  or  ought  to  have  expected,  that  they  were  to  be 
paid  for — then  the  jury  are  authorized  to  find  that  there  was  an 
implied  promise  to  pay  the  reasonable  value  of  such  services,  even 
though  there  was  no  express  promise  or  agreement  on  the  part  of 
said  organizers  or  incorporators,  or  on  the  part  of  the  defendant, 
to  pa}^  for  such  services.  And  if  you  find  that  there  was  such  im- 
plied promise,  and  that  the  defendant  accepted  and  operated  under 
the  certificate  of  incorporation  procured  by  the  plaintiff,  then  the 
defendant  is  liable  to  plaintiff  for  the  reasonable  value  of  the 
services  rendered  by  him  in  preparing  the  articles  of  incorporation 
and  procuring  the  incorporation  of  the  defendant,  not  exceeding 

$ ,   and   you  will   include   what  you   may   believe  to  be  the 

reasonable  value  of  this   service    (not  exceeding  $ )    in   the 

plaintiff's  damages  if  you  conclude  to  find  for  the  plaintiff,  notwith- 
standing said  services  were  rendered  before  the  defendant  was  in- 
corporated. But  you  should  bear  in  mind  that  this  item  here  men- 
tioned is  part  of  the  entire  bill  mentioned  in  the  preceding  instruc- 
tion, and  not  in  addition  thereto.^^ 

§  1912.     Same — Adoption 

You  are  instructed  that  it  was  not  necessary  that  the  adoption, 
if  there  was  an  adoption  by  the corporation  of  the  promot- 
er's agreement  with  defendants,  if  there  was  such  an  agreement, 
be  made  in  express  terms.  It  was  not  necessary  that  it  should  be 
done  by  any  formal  action  of  its  board  of  directors,  or  in  writing 
or  oral  resolutions  adopted  by  its  board  of  directors.*^ 

§  1913.     Defense  to  action  by  officer  for  salary — Removal 

You  are  instructed  that  under  the  articles  of  incorporation  and 
by-laws  of  defendant  corporation  the  board  of  directors  of  defend- 
ant had  a  right  to  remove  the  plaintiff  from  his  office  of  vice  presi- 
dent and  member  of  the  board  of  directors  for  good  cause,  and  you 

are  instructed  that,  if  they  did  remove  him  after ,  when  it  came 

to  their  attention  that  the  plaintiff  had  disposed  of  his  stock,  then, 
and  in  that  case,  plaintiff  would  not  be  entitled  to  recover  anything 
in  this  action  for  the  period  of  time  after  the .** 

§  1914.     Recovery  by  officer  and  director  for  services  as  attorney 

You  are  instructed  that,  although  the  plaintiff  was  an  officer  and 
director  of  the  defendant  corporation,  yet  if  the  jury  believe  and 
find  from  the  evidence  that  at  the  request  of  the  directors  or  at  the 
request  of  the  general  manager  of  the  defendant  corporation  he 

42  Taussig  V.  St.  Louis  &  K.  R.  Co.,  **  Seller    v.    American    Lubricator 

85  S.  W.  .378,  186  Mo.  269.  Co.,  93  N."  W.  590,  119  Iowa,  591. 

4  3  Bond  V.  Pike,  111  N.  W.  916,  101 
Minn.    127. 
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rendered  service  to  such  corporation  as  a  lawyer,  and  that  there 
was  at  no  time  any  agreement  or  promise  on  the  part  of  plaintiff 
not  to  charge  for  such  services,  and  that  at  the  time  of  the  rendition 
of  such  services  plaintiff  intended  to  charge  therefor,  and  that 
such  services  were  rendered  under  such  circumstances  that  the 
defendant  expected  or  ought  to  have  expected  that  they  were  to 
be  paid  for.  then  the  jury  are  authorized  to  find  that  there 
was  an  implied  promise  to  pay  a  reasonable  value  for  such  service, 
even  though  there  was  no  express  contract  or  agreement  by  defend- 
ant to  pay  for  such  services ;  and  if  you  find  that  there  was  such 
implied  promise,  then  your  verdict  should  be  for  the  plaintiff,  and 

you  should  assess  his  damages  at  such  sum,  not  exceeding  $ 

as  you  may  believe  from  the  evidence   such   services  were  fairly 

worth,  with  interest  thereon  at  per  cent,  per  annum  from 

the  date  of  the  institution  of  this  suit, ,  to  the  present  time  *^ 

§  1915.  Liability  of  manager  to  corporation  on  account  of  ultra 
vires  acts — Damages 
You  are  instructed  that  the  mere  fact  that  there  was  such  unau- 
thorized increase  of  indebtedness  is  not,  however,  sufificient  to  make 
defendant  responsible  for  any  losses  which  befell  the  corporation, 
but,  if  the  creation  of  such  indebtedness  should  be  determined  by 
the  jury  as  the  direct  and  natural  cause  of  the  stringency  of  the 

affairs  of  the  corporation,  which  it  is  conceded  existed  on  , 

and  that  such  a  condition  would  not  have  existed  had  it  not  been 
for  such  increased  indebtedness,  and  if  the  jury  further  find  it  to 
be  a  fact  that  the  corporation  was  at  that  time  pressed  for  money 
with  which  to  meet  its  obligations,  and  on  account  of  such  excess 
indebtedness  and  such  pressure  was  under  the  reasonable  neces- 
sity of  disposing  of  its  assets  immediately,  without  waiting  to  do  so 
in  the  usual  course  of  business,  and  that  by  reason  of  these  facts  the 
value  of  the  plaintiff's  assets  at  that  time  before  it  made  this  trust 
deed  for  the  benefit  of  creditors  was  diminished,  defendant  would 
then  be  liable  to  the  company — the  plaintiff,  unless  his  acts  were 
afterwards  ratified  by  the  company,  for  such  loss,  which  would 

be  the  difference  in  the  value  of  such  assets  at  the  time,  , 

before  the  making  of  the  trust  deed,  as  such  value  would  have  been 
had  not  this  necessity  of  an  immediate  sale  of  its  assets  existed,  and 
their  actual  value  as  affected  by  such  necessity,  except  that  such 
damages  could  not  in  any  event  exceed  the  actual  loss  to  the  com- 
pany as  determined  by  subtracting  what  was  afterwards  realized  by 
the  trustees  out  of  the  assets  from  the  value  of  the  assets  as  it  would 
have  been  had  not  such  value  been  affected  by  the  necessity  of  an 
early  or  forced  sale.    If,  however,  the  jury  should  determine  that  the 

4  5  Taussig  V.  St.  Louis  &  K.  Rl  Co.,    85  S  W.  378,  186  Mo.  209. 
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increase  of  the  company's  indebtedness  was  not  the  cause  of  the 

condition  which  existed  in  the  company's  affairs  on ,  or  that 

no  reasonable  necessity  then  existed  for  forcing  the  sale  of  the 
assets  either  because  the  difliculties  and  embarrassments  of  the 
company  might  have  been  otherwise  met,  or  for  any  other  reason, 
or  if  the  same  situation  would  have  existed  had  the  defendant  in- 
creased the  company's  indebtedness  only  to  the  extent  allowed  by 

the  charter, ,  or  if  the  value  of  the  assets  was  not  diminished 

by  this  situation,  in  any  one  of  these  events  the  defendant  would  not 
be  responsible  for  the  company's  losses,  and  you  would  in  any  such 
case  return  a  verdict  for  the  defendant.*® 

§  1916.     Notice  to  corporation — Knowledge  of  agent  not  acquired 
in  course  of  business 

You  are  further  instructed  that  knowledge  obtained  by  an  officer 
of  a  corporation  in  his  private  or  social  affairs  is  not  imputed  to 
the  corporation,  and  is  not  the  knowledge  of  that  corporation,  un- 
less such  knowledge  was  present  and  in  the  mind  of  the  officer  while 
transacting  the  corporation's  business,  or  such  knowledge  was 
communicated  to  the  officer  under  such  circumstances  as  to  lead 
a  reasonable  person  to  conclude  that  such  knowledge  must  have 
been  present  to  his  mind  and  memory  when  transacting  the  cor- 
poration's business,  and  if  you  find  from  the  testimony  that  the 
plaintiff  told  E.,  the  president  of  the  defendant  company,  that  he 

had  a  lien  on 's  crop  for  his  rent,  and  that  such  conversation 

took  place  as  a  casual  conversation  at in ,  and  not  in 

the  office  of  the  company,  nor  during  the  transaction  of  said  com- 
pany's business,  then  such  conversation  was  not  notice  to  the  de- 
fendant company,  unless  you  further  find  that  it  is  reasonably 
probable  that  such  conversation  was  present  in  his  mind  and  mem- 
ory at  the  time  said  E.  bought  the  wheat  for  the  defendant  com- 
pany, and  your  verdict  should  be  for  the  defendant.*'^ 

§  1917.     Personal  liability  of  officer  of  corporation  on  its  note 

You  are  instructed  that,  if  the  jury  shall  find  from  the  evidence 
that  the  name  of  the  defendant,  was  by  said  defendant  written  on 
the  face  of  the  note  sued  on  in  this  case,  at  the  time  said  note  was 
issued,  by  the  said  defendant,  if  the  jury  shall  so  find,  and  if  the 
jury  shall  further  find  that  said  note  was  by  said  defendant  placed  in 
an   envelope,  wrapped  in  a  blank  sheet  of  paper,  and  forwarded 

to   said   payee,   ,   the   plaintiff,  without   any   explanation   or 

qualification  of  said  signature,  then  the  verdict  of  the  jury  must 
be  for  the  plaintiff,  unless  the  jury  shall  find  from  the  preponder- 

46  Fergus;   Falls   Woolen   Mills  Co.  47  Oliver   v.    Grande   Roude   Graia 

V.  Boyum,  162  N.  W.  .516,  136  Minn.      Co.,  142  P.  541,  72  Or.  46. 
411,  L.  R.  A.  1918A,  919. 
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ance  of  evidence,  that  said  defendant  signed  said  note  Us  president 
of  the  — Company  to  authenticate  the  signature  of  said  corn- 
pan}',  and  not  a  joint  maker  with  said —  Company,  and  such 

was  the  understanding  hetween  the  parties  at  or  before  said  note 
was  issued.*** 

§  1918.     Insolvency — Right  to  prefer  creditors 

The  court  instructs  you,  the  jury,  that  a  corporation  in  failing 
circumstances  has  a  right  to  prefer  one  or  more  creditors  over  oth- 
er creditors,  and  to  that  end  execute  a  chattel  deed  of  trust,  securing 
one  or  more  of  its  creditors  to  the  exclusion  of  others,  and  such 
conveyance  is  not  rendered  invalid  because,  in  effect,  it  hinders 
and  delays  creditors  not  so  preferred.^® 

The  court  instructs  you,  the  jury,  that  a  corporation  in  failing 
circumstances  may  prefer  one  or  more  creditors  in  preference  to 
others  in  discharging  its  obligations,  if  such  preference  is  made  in 
good  faith,  while  the  property  of  the  company  is  in  its  possession; 
and  the  mere  insolvency  of  a  corporation  does  not.  of  itself  trans- 
fer its  assets  into  a  trust  fund  for  the  benefit  of  all  its  creditors ; 
nor  can  it  be  said  that  such  a  chattel  deed  of  trust,  though  it  coii- 
veys  all  the  property  of  the  corporation  to  a  trustee  for  the  benefit 
of  particular  creditors  in  preference  to  other  creditors,  is  an  as- 
signment, within  the  meaning  of  the  statute  of  assignments,  for  the 
benefit  of  creditors.  There  is  a  clear  distinction  between  such  a 
conveyance  by  deed  of  trust  and  an  assignment  for  the  benefit  of 
creditors  generally.  A  corporation  may  convey  its  property  in 
trust  by  chattel  deed  of  trust,  preferring  one  or  more  creditors  in 
preference  to  others,  precisely  the  same  as  an  individual  or  partner- 
ship may  do.'" 

§  1919.     Same — Right  to  prefer  officer  as  creditor 

The  court  further  instructs  you,  the  jury,  that  if  you  believe  and 
hnd  from  the  evidence  that  the  debts  secured  in  favor  of  R.  and  L., 
by  the  terms  of  said  deed  of  trust,  read  in  evidence,  were  both 
bona  fide  indebtedness  for  money  actually  lent  in  good  faith  to  the 

Company,  to  the  full  extent  of  the  claims  secured  to  said  R. 

and  said  L.,  then  the  mere  fact  that  1^.  was  one  of  the  directors  and 

an  ollicer  of  the  said  Company,  and  that was  another  director 

and  officer  of  said  company,  and  was  interested  in  the  indebtedness 
secured  in  favor  of  said  h.,  would  not  affect  the  validity  of  said  deed 
of  trust. '^ 

4s  Belmont  Dairy  Co.  v.  Thrasher,  so  state    ex    rel.    Grimm    v.    Maii- 

92  A.  766,  124  Md.  320.  hattan    Rubber    Mfg.    Co.,    50   S.    W. 

■!»  State    ex.    rel.    Grimm    v.    Man-  :J21.  149  Mo.  181. 

hattan    Kubbev    Mfg.    Co.,    50    S.    W.  ''i  State    ex    rel.    Grimm    v.    Man- 

o21,  149  Mo.  ISl.  hattan    Kubl.er    Mfg.    Co.,    50    S.    W. 

L;21,  149  Mo.  ISl. 
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CHAPTER  XCV 

COUNTIES 

§  1920.     Conti'acts— Reservation   by   county   of  percentajre  of   contract   price 
until  completion  of  work. 

1921.  Same — Mode  of  discharging  obligation. 

1922.  Liability  for  negligence  of  agents. 

1923.  Audit  and  allowance  of  claims — What  claims   allowable. 

1924.  Conditions  precedent  to  actions  against  county — Demand. 

See,  also,  Bridges;   Municipal  Coi'porations ;    Streets  and  Highways. 

§  1920.     Contracts — Reservation  by  county  of  percentage  of  con- 
tract price  until  completion  of  work 
The  court  instructs  the  jury  that,  if  you  are  reasonably  satisfied 
from  the  evidence  that  the  plaintiff  performed  work  and  labor  and 
furnished  material  in  constructing  sewers,  curbing,  and  culverts  on 

• •  avenue,  and  that  the  work  so  done  was  accepted  by 

county,  and  that  said  work  and  labor  was  performed  and  said  ma- 
terial furnished  under  a  contract  with county,  by  which  con- 
tract said  county  undertook  and  promised  to  pay  for  75  per  cent, 
of  the  work  each  month  on  monthly  estimates  by  the  county  engi- 
neer, and  by  which  said  contract  said  county  undertook  and  prom- 
ised to  pay  the  remaining  25  per  cent,  when  the  work  was  com- 
pleted and  the  propert}'  holders  paid  in,  then  plaintiff'  was  entitled 
to  recover  100  per  cent,  of  all  work  so  done  and  materials  so  fur- 
nished by  him  under  the  contract,  and  accepted  by  plaintiff.^ 

§  1921.     Same — Mode  of  discharging  obligation 

The  court  instructs  the  jury  that  an  agreement  bv  a  county  to 
pay  for  work  and  material  in  warrants  of  the  county  is  equivalent 
to  an  agreement  by  the  county  to  pay  in  money .^ 

§  1922.     Liability  for  negligence  of  agents 

The  jury  are  instructed  that  there  is  no  law  authorizing  a  re- 
covery, by  a  private  individual  in  a  suit  against  a  county,  for  in- 
juries committed  by  the  servants  of  the  county.  While  railroads 
and  other  private  corporations  are  liable  for  the  negligence  of 
their  servants,  a  county  is  not  so  liable.^ 

The  court  instructs  the  jury,  for  defendant,  that  no  action  by  a 
private  individual  against  the  county  can  be  maintained  for  in- 
juries  resulting   from   the   careless   or   negligent  conduct   of   an}- 

1  Mobile  County  v.  Linch,  7.3  So.  3  Symonds  v.  Board  of  Sup'rs  of 
423,  198  Ala.  57.                                             Clay  County,  71  111.  355. 

2  Mobile    County    v.    Linch,    73    So. 
423,  198  Ala.  57. 
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agent  of  the  county;  and  in  this  case,  though  the  jury  should  be- 
lieve, from  the  evidence,  that  the  property  of  plaintift  was  burned 
b)"  fire,  originating  on  the  poor  farm,  carelessly  left  by  the  agent  or 
agents  of  the  defendant,  yet  such  facts  do  not  establish  the  liabil- 
ity of  the  defendant* 

§  1923.     Audit  and  allowance  of  claims — What  claims  allowable 

The  court  instructs  the  jury  that  the  board  of  revenue  and  road 

commissioners   of  county   has   no   authority  to   audit   and 

allow  claims  which  do  not  constitute  an  indebtedness  of  the  said 
county.^ 

§  1924.  Conditions  precedent  to  actions  against  county — Demand 
The  jury  are  instructed  that  under  our  statute,  before  any  ac- 
tion can  be  brought  against  any  county  upon  an  unliquidated  de- 
mand, the  same  must  have  been  presented  to  the  board  of  super- 
visors of  such  county  and  payment  demanded.  In  the  case  at  bar 
the  claim  is  an  unliquidated  claim,  and,  there  being  no  evidence 
showing  or  tending  to  show  that  the  claim  was  presented  to  the 
board  of  supervisors  of  the  county  of before  the  commence- 
ment of  this  suit  and  payment  demanded,  you  are  directed  to  re- 
turn a  verdict  for  the  defendant.* 

4  Symonds   v.    Board   of   Sup'rs   of  «  County  of  Cerro  Gordo  v.  County 
Clay  County,  71  111.  355.                             of  Wright,  50  Iowa,  439. 

5  Mobile   County   v.   Linch,   73    So. 
423,  198  Ala.  57. 
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CHAPTER  XCVI 
COVENANTS 

I  1925.     Lialtility  foi-  broach  of  warranty — Mattors  constitutiiii:  eviction. 

1926.  Same — Effect  on  covenant  or  of  judgment  recovered  against  covenan- 

tee by  third  person. 

1927.  Breach    of   covenant    against    incumbrances — I'^istonce    of    railroad 

right  of  way. 

1928.  Same— Damages. 

1929.  Same — Losses  incurred  through  delinquency  of  covenantee. 

§  1925.     Liability  for  breach   of   warranty — Matters   constituting 
eviction 

You  are  instructed  that  the  deed  in  evidence,  executed  by  the  de- 
fendant and  his  wife  to  the  plaintiff,  contains  a  covenant  of  war- 
ranty, and  if  you  find  from  the  evidence  that  the  plaintiff',  after  the 
delivery  of  said  deed,  was  unable  to  obtain  possession  of  the  land 
conveyed  by  said  deed,  and  that  it  became  necessary  to  prosecute  a 
suit  against  a  person  then  in  possession  to  recover  the  same,  and 
that  the  plaintiff'  did  prosecute  such  suit  and  notified  the  defend- 
ant of  the  claim  of  the  person  who  was  in  possession  of  said  land, 
and  that  such  person  claimed  the  title  to  the  same;  and  if  you 
believe  from  the  evidence  that,  before  the  commencement  of  said 
suit  by  the  plaintiff'  against  B.,  the  plaintiff  notified  the  defendant 
of  his  intention  to  prosecute  such  suit,  and  requested  the  defend- 
ant to  aid  in  the  prosecution  of  the  same,  or  to  take  charge  of  the 
prosecution  and  conduct  it,  and  that  such  request  was  given  in  time 
to  enable  the  said  defendant  to  prosecute  such  suit,  then  you  are 
instructed  that,  if  you  find  from  the  evidence  that,  by  judgment  of 

the  Supreme  Court  of ,  the  plaintiff's  title  to  said  land  was 

denied  on  an  appeal  taken  by  B.  to  the  said  Supreme  Court,  then 
you  are  instructed  that  such  facts  constitute  an  eviction  of  tlie 
plaintiff  as  to  the  lands  involved  and  a  breach  of  the  covenant  of 
warranty  executed  by  the  defendant,  and  your  verdict  should  be 
for  the  plaintiff'.^ 

§  1926.     Same — Effect    on    covenantor     of    judgment     recovered 
against  covenantee  by  third  person 

The  court  instructs  the  jmy  that  the  evidence  in  this  case  shows 
that  the  title  of  defendant  to  the  land  was  a  good  title,  and  that 
he  conveyed  a  good  title  to  the  plaintiff,  and  that  the  plaintiff'  still 
holds  the  land  under  the  deed  from  the  defendant;  and  the  de- 
fendant is  not  bound  by  the  opinion  of  the  Supreme  Court  in  the 

1  Stonebuker    v.    Ault,    15S    P.    570,    59  Okl.  1S9. 
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case  of  V.  ,  unless  you  find  from  a  preponderance  of 

the  evidence  that  the  plaintiff  notified  the  defendant  of  the  pend- 
ency of  said  cause  of  action  before  the  same  was  tried  in  the  dis- 
trict court,  and  requested  or  demanded  the  defendant  to  come  into 
said  suit  and  protect  his  title  therein.^ 

§  1927.  Breach  of  covenant  against  incumbrances — Existence  of 
railroad  right  of  way 

The  court  instructs  the  jury  that  the  deed  introduced  in  evi- 
dence by  the  plaintiff"  contains  full  and  complete  covenants  against 
incumbrance  on  the  land,  and  this  covenant  is  broken,  if  at  the 
time  the  deed  was  made  and  delivered,  the  railroad  company  had 
a  valid  right  of  way  for  its  track  over  and  across  the  farm  or  any 
part  of  it.  but  under  the  issue  the  burden  is  on  the  plaintiff  to 
show  by  the  evidence  that  such  a  right  of  way  was  then  owned  by 
said  company.^ 

The  court  instructs  the  jury  that  it  would  not  be  sufficient  to 
show  that  the  company  used  and  exercised  ownership  over  such 
a  privilege,  but  it  must  be  shown  that  it  had  a  valid  right  to  do 
so,  and  when  the  deed  was  made  and  delivered.* 

§  1928.     Same — Damages 

You  are  instructed  that  the  deed  introduced  in  evidence  from 
defendant  to  plaintiff  contains  a  covenant  against  incumbrances 
permitted  by  defendant,  and  if  the  jury  believe  from  the  evidence 
that  at  the  time  said  deed  was  executed,  defendant  had  permitted 
said  land  to  be  sold  for  nonpayment  of  taxes,  and  that,  without  the 
knowledge  or  fault  of  plaintiff",  said  forfeiture  became  final,  and  that 
plaintiff  lost  said  land  by  reason  of  said  incumbrance,  you  will  find 
for  the  plaintiff",  and  assess  his  damage  at  the  value  of  the  land 
at  the  time  said  deed  was  executed ;  provided,  that  said  damages 
can  in  no  event  exceed  the  value  of  the  consideration  given  bv  the 
plaintiff"  to  the  defendant  for  said  land,  and  interest  thereon  at 
per  cent,  from  date  of  deed  ;  and  the  amount  of  the  con- 
sideration paid  for  the  land  by  plaintiff  is  for  the  jury  to  deter- 
mine, from  the  facts  and  circumstances  in  proof  in  the  case.  In 
other  words,  if  the  consideration  given  by  the  plaintiff  to  the  de- 
fendant for  said  land,  with  interest  from  date  of  deed,  be  less  than 
the  value  of  the  land,  the  jury,  instead  of  assessing  the  damages 
at  the  value  of  the  land,  will  allow  only  the  amount  of  the  consid- 

2  Stonebaker  v.  Aiilt,  158  P.  570.  -t  Jerald  v.  Mly,  1  N.  W.  (339.  51 
59  Okl.  189.                                                   Iowa,  321. 

3  Jerald  v.  Elly,  1  N.  W.  639,  51 
Iowa,  321. 
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eration  paid  by  tlie  plaintiff  to  defendant  for  said  land,  with 

per  cent,  from  date  of  deed.^ 

§  1929.     Same — Losses  incurred  through  delinquency  of  covenantee 

You  are  instructed  that  in  this  action  the  plaintiff  sues  defendant 
on  a  covenant  against  incumbrances  done  or  suffered  by  defendant. 
Plaintiff  alleges  that  defendant  executed  a  deed  to  him  for  certain 
lands,  described  in  complaint,  with  a  covenant  against  incumbrances 
done  or  suffered  by  defendant ;  that,  at  the  time  said  deed  was 
executed,  said  defendant  had,  unknown  to  plaintiff,  permitted 
said  lands  to  be  sold  for  taxes,  and  failed  to  redeem  the  same,  and 
the  purchaser  obtained  a  deed  to  said  land,  to  plaintiff's  damage.® 

You  are  instructed  that  if,  before  the  execution  of  the  deed  from 
defendant  to  plaintiff,  the  title  of  the  land,  or  any  portion  thereof, 
had  already  been  lost,  by  virtue  of  the  foreclosure  under  a  mort- 
gage executed  by  plaintiff  to  a  third  party,  then  plaintiff'  cannot 
recover  for  loss  of  such  portion  of  land,  for  the  reason  that  the 
covenant  of  defendant  is  only  for  incumbrances  done  or  suft'ered 
by  himself;   but  if  the  property  in  question  has  been  redeemed  by 

the  plaintiff'  by  a  tender  of  the  amount  of  sale,  and per  cent. 

interest  thereon,  then  the  mere  fact  that  the  land  had  been  sold 
would  not  prevent  a  recovery  by  plaintiff  after  its  redemption." 

5  Alexander  v.  Bridgford,  27  S.  "W.  ^  Alexander  v.  Bridgford,  27  S.  W. 
69.  59  Ark.   195.                                             69,   59  Ark.   195. 

6  Alexander  v.  Bridgford,  27  S.  W. 
69,  59  Ark.   195. 

[End  of  Volume  2] 
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